
 

  

CONSTITUTIONAL COURT 

REPUBLIC OF INDONESIA  

  

JUDGMENT SUMMARY OF 

CASE NUMBER 72/PUU-XVII/2019  

Regarding  

The constitutionality of the transfer of the Old Age Insurance Program and the Pension 

Fund Program from PT Dana Tabungan Asuransi Pegawai Negeri (Persero) to the 

Employment Social Security Administrative Body 

     

Applicants  :  H. Mohammad Saleh, et al  

Case Type :  Judicial Review of Law Number 24 of 2011 on the Social 

Security Administrative Body (UU 24/2011) to the 1945 

Constitution of the Republic of Indonesia (UUD 1945).  

Merits of Case  :  The transfer of the implementation of the old-age insurance 

program and pension funds from PT TASPEN (Persero) to 

BPJS (Badan Penyelenggara Jaminan Sosial/Social Security 

Administrative Body) Employment is contrary to the 

implementation of the constitutional right to obtain social 

security as guaranteed by Article 28H paragraph (3) and 



2  

  

Article 34 paragraph (2) of the 1945 Constitution.;  

Judgment  :  1. Granting the request of the Applicants in its entirety.  

2. To state that Article 57 letter f and Article 65 paragraph (2) 

of Law Number 24 of 2011 on the Social Security 

Administrative Body (State Gazette of the Republic of 

Indonesia of 2011 Number 116, Supplement to the State 

Gazette of the Republic of Indonesia Number 5256) are 

contrary to the 1945 Constitution of the Republic of 

Indonesia and have no binding legal force;  

3. Ordering this judgment to be published in the Official 

Gazette of the Republic of Indonesia as appropriate.  

Judgment Date :  Thursday, September 30
th

, 2021.  

Summary Judgment :    

The Applicants are Indonesian citizens participating in the “Old Age Savings Program 

and Pension Payment Program” organized by PT TASPEN (Persero). The Applicants are 

divided into two different legal status qualifications. In qualification as retired State Officials 

and Retired Civil Servants, namely: Applicant I, Applicant II, Applicant III, Applicant IV, 

Applicant V, Applicant VI, and Applicant VII in qualification as retired State Officials and 

Retired Civil Servants. In qualification as active civil servants, namely: Applicant VIII, 

Applicant IX, Applicant X, Applicant XI, Applicant XII, Applicant XIII, Applicant XIV, 

Applicant XV, Applicant XVI, Applicant XVII, and Applicant XVIII. The Applicants 

consider that their constitutional rights have been impaired because of the transfer as 

mandated by Article 57 letter f and Article 65 paragraph (2) of Law 24/2011 from PT 

TASPEN (Persero) to BPJS Employment. Because the benefits that should be obtained by the 
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Applicants will be lost or greatly reduced if the management of the "Old Age Savings and 

Pension Payment Program" is transferred to BPJS Employment. 

Regarding the authority of the Court, because of the request to review the 

constitutionality of the norms of the law, in this case Law 24/2011 to the 1945 Constitution, 

the Court has the authority to hear the request of the Applicants;   

Regarding the legal standing of the Applicants, according to the Court, the Applicants 

have been able to explain the relationship between their participation in the "Old Age Savings 

Program and Pension Payment Program" organized by PT TASPEN (Persero) with Article 57 

letter f and Article 65 paragraph (2) of Law 24/ 2011 which requested judicial review. The 

Applicants have also explained their constitutional rights which are considered to be impaired 

by the enactment of the legal norms for which the review is requested, namely in the form of 

the right to social security as regulated in Article 28H paragraph (3) of the 1945 Constitution 

and the right to the development of a social security system for all people who regulated in 

Article 34 paragraph (2) of the 1945 Constitution. Where the loss in question arises because 

of a causal verband (casuality) between the norm requested for review and the loss 

considered to be experienced by the Applicants. Or, at least, within the limits of reasonable 

reasoning, the implementation of the a quo norms has the potential to harm the constitutional 

rights of the Applicants. Thus, if the request of the Applicants is granted, the said loss or 

potential constitutional loss will not occur. Therefore, regardless of whether or not the 

unconstitutionality of the norms in Article 57 letter f and Article 65 paragraph (2) of Law 

24/2011 are requested for review, the Court is of the opinion that the Applicants have the 

legal standing to file the a quo request.   

With regard to the principal request of the Applicants, the Court referred back to the 

Judgment of the Constitutional Court Number 007/PUU-III/2005, dated August 31
st
, 2005, in 

which the judgment referred to Article 5 paragraph (2), paragraph (3), and paragraph (4) of 
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Law 40/ In 2004, the Court declared that it was contrary to the 1945 Constitution, on the 

grounds that the formation of BPJS must be carried out by law, so the Court emphasized the 

importance of establishing a law that regulates the Social Security Administrative Body 

(BPJS) in detail. According to the Court, apart from the annulment of Article 5 paragraph (2), 

paragraph (3), and paragraph (4) of Law 40/2004, the construction of policy choices for 

legislators regarding the institutional design of the social security system administrator in the 

a quo law is completely unchanged, that is, continue to use the format of multiple institutions, 

not a single institution. Moreover, the said BPJS can not only be formed at the central level, 

but can also be formed at the regional level. Especially for the central level BPJS, its 

formation is carried out by law. The opportunity to form many institutions in the 

implementation of the social security system can also be clearly understood from the General 

Elucidation of Law 40/2004 which states "The social security programs are organized by 

several Social Security Administrative Bodies". According to the Court, the BPJS referred 

to in Law 40/2004 is a transformation of the existing and ongoing BPJS. The transformation 

referred to is the change in the status of the company (Persero) to become a legal entity 

implementing the social security program. In this case, the transformation does not at all 

require all existing institutions to be merged into one legal entity, but each body continues to 

carry out its duties and functions as usual in accordance with the mandate of the Transitional 

Provisions contained in Article 52 of Law 40/2004.  

Then the Court referred back to the previous Court's judgment related to Social Security 

which essentially the Court had never confirmed its stance regarding the constitutionality of 

the transitional provisions, particularly regarding the transfer of the old-age insurance 

program and pension program from PT TASPEN (Persero) to BPJS Employment. The 

previous judgments only emphasized the constitutional mandate that social security should be 

enjoyed by all Indonesian people. This spirit is carried out by Law 24/2011 through the 
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principle of mutual cooperation in the social security program that oversees so that all people 

are expected to receive benefits from the realization of the mandate of the 1945 Constitution. 

Furthermore, the Court assessed that the BPJS concept regulated in Law 24/2011 was 

different from the BPJS concept regulated in Law 40/2004 before it was canceled by the 

Court. In this case, if Article 5 paragraph (3) of the SJSN Law before being canceled, the 

Court divided BPJS into four forms of BPJS and was even open to adding others, but Law 

24/2011 only divided BPJS into two bodies, namely BPJS Health and BPJS Employment [see 

Article 5 paragraph (2) of Law 24/2011]. 

Regarding the institutional design of BPJS, according to the Court, Article 1 point 6 of 

Law 40/2004 requires that the institution that administers the social security program is not 

only one legal entity, but can be two, three, four or more. However, these bodies must be 

established by law in accordance with Article 5 of Law 40/2004. As for the existing and 

running agencies (Persero) in implementing the social security program, they must comply 

with the provisions of Article 52 paragraph (1) of Law 40/2004, both in terms of the legal 

form of their formation as well as their respective positions, duties and functions in 

administering guarantees without losing its entity as a legal entity. This is also in accordance 

with the reality of the variety of jobs or professions that everyone can choose according to 

their freedom to choose a job. Each type of work has its own characteristics, both in terms of 

background, objectives or orientation as well as the risks to be borne. Therefore, social 

security for the profession in question must also be adjusted to the professional group.  

According to the Court, the policy of diverting by merging it with other state-owned 

companies into one BJPS Employment is actually contrary to or not in line with the policy 

choices made by the legislators when enacting Law 40/2004. This is because the transition 

has implications for the request of the concept of a single institution in the implementation of 

the employment social security system. In fact, according to the judgment of the 
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Constitutional Court and Law 40/2004, it is not choosing a single institutional model or 

institutional design, but following the concept of many institutions or multiple institutions. 

The choice of policy with a single institution is not in line with the concept of transformation 

of the social security administering body as enshrined in Law 40/2004. Therefore, the concept 

of institutional transition from PT TASPEN (Persero) to BPJS Ketenagakerjaan which causes 

the loss of the state-owned company entity causes legal uncertainty in the transformation of 

several social security administering bodies that have existed previously according to their 

respective characters and specificities. 

The Court is of the opinion that even though Law 40/2004 requires agencies/institutions 

engaged in the administration of social security to be transformed into a social security 

administering body, this does not mean that the body is abolished by combining it with other 

state-owned companies with different characteristics. Transformation is enough only by 

making changes to the legal form of the legal entity in question and making adjustments to 

the position of the legal entity, which was originally a limited liability company into a legal 

entity administering social security, by strengthening regulations mandating the obligations of 

social security providers to be regulated by law [see Article 5 paragraph (1) of Law 40/2004]. 

According to the Court, even though the choice to transform from PT TASPEN 

(Persero) to BPJS Employment is a law-making policy, the transformation must be carried 

out consistently with the concept of many institutions so as to be able to provide legal 

certainty guarantees for the rights to social security of citizens who are members of PT 

TASPEN (Persero) as guaranteed in Article 28D paragraph (1), Article 28H paragraph (3), 

and Article 34 paragraph (2) of the 1945 Constitution.  

Against the principle of mutual cooperation which is the background of the transfer of 

the old-age insurance program and pension program organized by PT TASPEN (Persero) to 

BPJS Employment, the Court considers that in order to obtain the right to pension funds and 
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old-age Insurance, State Civil Apparatus (ASN) must meet the requirements of having 

reached retirement age, working enough period to retire and be honorably dismissed. In 

addition, participants are also required to pay monthly contributions of 8 (eight) percent of 

monthly income without food allowance, of which 4¾ (four three quarters) percent is for 

retirement and 3¼ (three a quarter) percent is for old age savings. After adding the 

contributions from the government, the accumulated contributions are then used by the 

government to finance the administration of PNS pensions. Thus, the old-age insurance 

program and pension payments are the accumulation of ASN contributions plus government 

contributions, which are enjoyed at retirement. Therefore, the Court is of the opinion that it 

would be unfair if a retired civil servant who always contributes monthly in the hope of 

enjoying the savings he has accumulated in his old age must share it with others in the name 

of mutual cooperation. Although the Court strongly supports the principle of mutual 

cooperation in achieving community welfare, in the context of the old-age insurance program 

and pension payments, it is not appropriate for the principle of mutual cooperation to be 

carried out by dividing the savings that have been prepared by civil servants (PNS) for their 

old age. 

According to the Court, the institutional design, whether a single institution or multiple 

institutions, is not always related to the fulfillment or non-fulfillment of the principle of 

mutual cooperation. This principle may not be implemented even if the choice of institutional 

design is a single institution. On the other hand, this principle is also very likely to be fulfilled 

if the choice is multiple institutions. The implementation of these principles is highly 

dependent on the design of the national social security system. In this case, legislators can 

regulate the agencies that implement social security are well connected, so that the principle 

of mutual cooperation can still be implemented. To fulfill the principle of mutual cooperation, 

legislators actually do not have to transform all state-owned social security providers in the 
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manpower sector into one body. However, by maintaining the existence of each company and 

transforming them into social security administering bodies, the principle of mutual 

cooperation can still be fulfilled properly.  

Therefore, the transformation design of PT TASPEN (Persero) to BPJS Employment 

contains uncertainties either because of the inconsistent institutional design choices taken or 

because of the lack of certainty regarding the fate of the participants in it, especially the 

scheme that should reflect the existence of guarantees and the potential for reduced benefits 

for the Participants. 

Thus, the argument of the Applicants regarding the transfer of PT TASPEN (Persero) to 

BPJS Employment is contrary to the right of everyone to social security which allows his full 

development as a dignified human being, as set forth in Article 28D paragraph (1) of the 1945 

Constitution, and the mandate for the state to develop a social security system for all the 

people and empower the weak and incapable in accordance with human dignity as stipulated 

in Article 34 paragraph (2) of the 1945 Constitution is legally grounded, so that the Court 

grants the request of the Applicants in its entirety, and states Article 57 letter f and Article 65 

paragraph (2) of Law 24/20011 contradicts the 1945 Constitution and has no binding legal 

force. 

Then the Court emphasized that because there are a number of other articles in Law 

24/2011 which are closely related to the norms of Article 57 letter f and Article 65 paragraph 

(2) of Law 24/2011 which have been declared unconstitutional by the Court, then as a 

juridical consequence their enforcement must conform to the Court’s a quo judgment. 

Based on the above considerations, the Court subsequently issued the judgments which 

were as follows:  

1. Granting the request of the Applicants in its entirety. 
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2. Declaring that Article 57 letter f and Article 65 paragraph (2) of Law Number 24 of 2011 

on the Social Security Administrative Body (State Gazette of the Republic of Indonesia 

of 2011 Number 116, Supplement to the State Gazette of the Republic of Indonesia 

Number 5256) are contrary to the 1945 Constitution of the Republic of Indonesia and 

have no binding legal force; 

3. Ordering this judgment to be published in the Official Gazette of the Republic of 

Indonesia as appropriate.   


