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DECISION 

Number 53/PUU-XV/2017 

FOR THE SAKE OF JUSTICE BASED ON BELIEF IN THE ALMIGHTY GOD 

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA 

 [1.1] Hearing constitutional cases at the first and final levels, has passed a decision 

in the case of Review of Law Number 7 of 2017 on General Elections against the 1945 

Constitution of the State of the Republic of Indonesia, filed by:  

Partai Islam Damai Aman (IDAMAN), in this case represented by: 

1. Name : Rhoma Irama 

   In his capacity as Chairman of Partai Islam Damai 

Aman 

 Address : Jalan Dewi Sartika Nomor 44 Jakarta Timur 

2. Name : Ramdansyah 

   In his capacity as Secretary General of Partai Islam 

Damai Aman 

 Address : Jalan Dewi Sartika Nomor 44 Jakarta Timur 

By virtue of Special Power of Attorney Number 02/SKK/DPP/Partai-

IDAMAN/B/VIII/2017, dated August 25, 2017 granting power to Mariyam Fatimah, 
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S.H., M.H. and Heriyanto, S.H., M.H., all of whom are advocates and Legal Aid 

assistants, incorporated as Mariyam Fatimah & Partners, having address at Level 38, 

Tower A, Kota Kasablanka, Jalan Casablanka Raya Kavling 88, RT 14/RW 5, Menteng 

Dalam, Tebet, Jakarta, to act individually or jointly as authorizer;  

Hereinafter referred to as ------------------------------------------------------- the Petitioners; 

[1.2] Having read the petition of the Petitioners; 

 Having heard the statement of the Petitioners; 

 Having heard and read the statement of the President; 

 Having heard and read the statement of the House of Representatives; 

Having heard and read the statement of the Related Party the General Election 

Commission of the Republic of Indonesia;  

Having heard and read the statement of the Related Party Madsanih S.H.; 

Having examined the evidence of the Petitioners and the Related Party 

Madsanih S.H.; 

Having read the conclusion of the Petitioners, the conclusion of the President 

and the conclusion of the Related Party Madsanih S.H. 

2. THE FACTS OF THE CASE 

[2.1] Considering whereas the Petitioners filed a petition dated August 8, 2017, 

which was received at the Registrar’s Office of the Constitutional Court (hereinafter 

referred to as the Registrar's Office of the Court) on August 9, 2017 under Deed of 

Petition File Receipt Number 107/PAN.MK/2017 and recorded in the Registry of 
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Constitutional Cases on August 16, 2017 under Number 53/PUU-XV/2017, and having 

been revised by a revised petition dated August 25, 2017 received by the Registrar's 

Office of the Court dated August 30, 2017, principally describing the following matters:  

A. AUTHORITY OF THE CONSTITUTIONAL COURT 

The petitioner in this petition first explained the authority of the Constitutional 

Court to review Article 173 paragraph (1) as long as the phrase "Has Been Determined 

", Article 173 paragraph (3) and Article 222 of Law Number 7 of 2017 concerning 

General Election (Law No. 7 of 2017, LN No. 182, TLN No. 6109) (Exhibit P-1) against 

the 1945 Constitution is as follows:  

1. Based on Article 24C paragraph (1) of the 1945 Constitution in conjunction with 

Article 10 paragraph (1) point a of Law Number 24 of 2003 concerning the 

Constitutional Court  [hereinafter referred to as the Law  24 of 2003,  State 

Gazette of the Republic of Indonesia Number 98 of 2003, Supplement to State 

Gazette of the Republic of Indonesia Number 4316], as amended by the Law 

Number 8 of 2011 concerning the Amendment to the Law Number 24 of 2003 

concerning the Constitutional Court [hereinafter referred to as the Law 8/2011, 

Article 29 paragraph (1) point a of Law Number 48 of 2009 concerning Judicial 

Power [State Gazette of the Republic of Indonesia Number 157 of 2009, 

Supplement to State Gazette of the Republic of Indonesia Number  5076, 

hereinafter referred to as Law 48/2009], Article 9 paragraph (1) of Law Number 

12 of 2011 concerning Establishment of Laws and Regulations [hereinafter 

referred to as Law 12/2011, State Gazette of the Republic of Indonesia Number 

82 of 2011, Supplement to State Gazette of the Republic of Indonesia Number 
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5234], then one of the authorities of the Constitutional Court is to review the 

Law against the Constitution.  

2. Whereas Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3) and Article 222 of Law Number 7 of 

2017 concerning General Election that are the object of the claim in this petition 

constitute the authority of the Constitutional Court.  

3. Whereas in submitting an petition for review of Article 173 paragraph (1) as long 

as the phrase "Has Been Determined " and Article 173 paragraph (3) and Article 

222 of Law Number 7 of 2017 concerning General Election against the 1945 

Constitution, the petitioner makes a review material for the petition as follows:  

1) Article 1 paragraph (3) of the 1945 Constitution:  

 The State of Indonesia shall be a state based on the rule of law; 

2) Article 6A paragraph (2) of the 1945 Constitution: 

 The pairs of candidates for President and Vice-President shall be 

proposed prior to the holding of general elections by political parties or 

coalitions of political parties which are participants in the general 

elections.; 

3) Article 22E paragraph (1) of the 1945 Constitution:  

 General elections shall be conducted in a direct, general, free, secret, 

honest, and fair manner once every five years; 

4) Article 22E paragraph (2) of the 1945 Constitution: 



- 5 - 

 

 General elections shall be conducted to elect the members of the the 

House of Representatives, Regional Representative Council, President 

and Vice-President, and the Regional the House of Representatives;   

5) Article 22E paragraph (3) of the 1945 Constitution: 

 The participants in the general election for the election of the members 

of the House of Representatives and the members of the Regional 

House of Representatives are political parties;  

6) Article 27 paragraph (1) of the 1945 Constitution: 

 All citizens shall be equal before the law and the government and shall 

be required to respect the law and the government, with no exceptions;  

7) Article 28 paragraph (1) of the 1945 Constitution: 

 Article 28 which declares, “The freedom to associate and to assemble, 

to express written and oral opinions, etc., shall be regulated by law; 

8) Article 28C paragraph (2) of the 1945 Constitution: 

 Every person shall have the right to improve him/herself through 

collective struggle for his/her rights to develop his/her society, nation and 

state; 

9) Article 28D paragraph (1) of the 1945 Constitution: 

 Every person shall have the right of recognition, guarantees, protection 

and certainty before a just law, and of equal treatment before the law; 

10) Article 28D paragraph (3) of the 1945 Constitution:  
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 Every citizen shall have the right to obtain equal opportunities in 

government;  

11) Article 28I paragraph (2) of the 1945 Constitution:  

 Every person shall have the right to be free from discriminative treatment 

based upon any grounds whatsoever and shall have the right to 

protection from such discriminative treatment; 

4. Whereas based on the foregoing, the Constitutional Court has the authority to 

examine and decide upon the petition for review of this Law. 

B. Legal Standing of the Petitioner 

Whereas according to the provisions of Article 51 paragraph (1) Law No. 24 of 

2003 concerning the Constitutional Court (Constitutional Court Law), so that a person 

or party can be accepted as an Petitioner in the petition for judicial review of the 1945 

Constitution, then the person or party concerned shall;  

a. Explain his position in the petition, namely whether as an individual of 

Indonesian citizen, customary law community unit, legal entity, or state 

institution;  

b. The loss of his constitutional rights and/or authorities, in the position as referred 

to in point (a), as a result of the enactment of the law petitioned for review.  

Whereas referring to the Decision of the Court since Decision Number 006/PUU-

III/2005 dated May 31, 2005 and Decision Number 11/PUU-V/2007 dated September 

20, 2007 and subsequent decisions, have the establishment that the loss of 
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constitutional rights and/or authorities as referred to in Article 51 paragraph (1) of the 

Constitutional Court Law must fulfill 5 (five) conditions, namely:  

a. there are constitutional rights and/or authorities of the Petitioner granted by the 

1945 Constitution; 

b. such constitutional rights and/or authorities by the Petitioner is deemed to be 

impaired by the enactment of the law being petitioned for review;  

c. the constitutional impairment must be specific and actual or at least potential 

according to reasonable reasoning will certainly occur;  

d. there is a causal verband relationship between the intended loss and the 

enactment of the law being petitioned for review;  

e. there is a possibility that with the granting of the petition, the constitutional 

impairment argued will not or does not occur any longer; 

Whereas the five conditions as referred to above are described again by the Court 

through the Decision of the Constitutional Court Number 27/PUU-VII/2009 in the 

formal review of the Second Amendment to the Supreme Court Law (page 59), which 

declares as follows:  

"From the practice of the Court (2003-2009), individual of Indonesian citizens, 

especially taxpayers (refer to Decision Number 003/PUU-I/2003) of various 

associations and NGOs who concern to a law in the public interest, legal entity, 

regional government, state institutions, etc., by the Court are considered to have a 

legal standing to file a petition for review, both formal and material, of the Law against 
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the 1945 Constitution (see also Lee Bridges, et al. in "Judicial Review in Perspective, 

1995)". 

On the basis of these provisions, the Petitioner needs to first explain his position, the 

constitutional rights that exist in the Petitioner, along with the specific losses that will 

be suffered, as follows: 

1. The Petitioner is a Political Party Legal Entity ratified by the Decree of the 

Minister of Law and Human Rights Number M.HH-31.AH.11.01 of 2016 

concerning Ratification of the Amendment to the Stewardship Structure of the 

Central Leadership Board of Partai Islam Damai Aman (Partai IDAMAN) for 

Period of 2016-2021. (Exhibit P-2). Partai Idaman is led by the General 

Chairperson Rhoma Irama and Secretary General Ramdansyah based on 

Pancasila, the 1945 Constitution and the Commendable Moral (Ahlaqul 

Karimah).  

2. Whereas Partai Idaman was established with the aim of fighting for public 

interests advocacy, specifically to present the Image of Islam “Rahmatan 

Lilalamin”. Therefore, Partai Idaman as a public legal entity is an expression of 

freedom of association and assembly. As a public legal entity, Partai Idaman 

places itself in an intermediate structure, as a bridge that connects the state's 

ideal interests with the society, connecting between the Leader (Ulil Amri) and 

the People.  

Whereas Partai Idaman was intended by H. Rhoma Irama to be the driving 

organ of the change of society towards a superior and moral society (Ahlaqul 

Karimah), politely and Islamic politics that he wanted to show. This means that 

Partai Idaman as a public legal entity becomes a means to channel aspirations 
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and fight for public interests as mandated by the fourth paragraph of the 

Preamble of the 1945 Constitution, so that it can represent itself and its 

members to act as legal subjects in fighting for and defending their rights. 

3. Whereas Partai Idaman is a Political Party established with the aim of showing 

the image of Islam that is Rahmatan Lil Alamin. Islam “Rahmatan Lil Alamin” is 

Islam for all, Islam that promotes Peace is far from hostility, violence and 

terrorism. Islam that embraces all groups regardless of ethnicity, religion and 

race. (Exhibit  P-3) 

The petition meeting in a political party with the similarity of views, ideology and 

objectives shows the face of Islam which is Rahmatan Lil Alamin, to produce 

Partai Idaman cadres to become Indonesian leaders, both at executive and 

legislative levels who follow Sunattullah, become leaders who embrace, 

protect, and realize the welfare of all the people of Indonesia (Welfare State).  

Whereas the purpose of establishing Partai Idaman as a Party with 

Rahmatan Lil Alamin has been stated in the Al Quran (QS Al. Anbiya: 107) 

as follows:  

ْلعَـلَِمينَ   َوَمآ أَْرَسْلنَـَك إِالَّ َرْحَمةً ل ِ

Wa Maa Arsyalnaka Illa Rahmattan Lilalamin 

“And We have hot sent you but as a mercy to the worlds.” (QS Al Anbiya’: 107) 

4. Whereas the Petitioner is a Political Party Carrying Rhoma Irama as a 

Candidate of the President in the 2019 General Election. In the 2014 Legislative 

General Election, Rhoma Irama became a significant Magnet in increasing 
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seats and votes for Partai Kebangkitan Bangsa (PKB). In 2014 also H. Rhoma 

Irama was included in the Presidential Candidate market besides Prof. Mahfud 

MD and Muhaimin Iskandar. Because the popularity of Rhoma Irama in 2014 

equaled the popularity of Joko Widodo, Megawati Soekarnoputri and Prabowo 

Subianto. The character of H. Rhoma Irama gets a place in the hearts of the 

people ranging from small children to parents, from motorcycle taxi drivers to 

company executives, from public transportation drivers to professors, all levels 

of society know Rhoma Irama as an artist and a Islamic missionary. Even H. 

Rhoma Irama was ever wanted to be proposed by Partai Bulan Bintang before 

establishing Partai Idaman. So that the Political Parties in the House of 

Representatives are very frightened by the Popularity of Rhoma Irama and 

Partai Idaman that carries Rhoma Irama which can significantly reduce and 

erode the votes and seats of Political Parties in the House of Representatives 

and Government Loyalist. (Exhibit P-4) 

5. Whereas the provisions of Article 173 paragraph (1) as long as the phrase "Has 

Been Determined" and Article 173, Article 222 of a quo Law clearly will cause 

at least potential harm to the Petitioner. This is because it regulates very unfair 

and discriminatory provisions that apply to the Petitioner as a incorporated 

political party in the General Election participation in the next General Election 

(2019), through the factual verification requirements by the General Election 

Commission (KPU) and H. Rhoma Irama to take Transactional Politics with 

Political Parties in the House of Representatives. On the contrary, very unfair 

and discriminatory only determines the political parties participating in the 

General Election at the last general election (2014 General Election) nationally 

automatically designated as participants of the next General Election (2019) 
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without having to go through factual verification requirements with more severe 

conditions by the General Election Commission, as well as being unfair and 

discriminatory only to certain people (that is all) that can be determined as the 

Pair for Candidate of the President and the Vice President in the 2019 General 

Election. The Petitioners' constitutional rights have been disadvantaged 

because they are treated very unfairly and discriminatively, a treatment that is 

clearly contrary to Article 6A paragraph (2), Article 22E Article 27 paragraph (1), 

Article 28D paragraph (1), Article 28D paragraph (3), and Article 28I paragraph 

(2) of the 1945 Constitution. 

6. Whereas the Petitioners are parties with constitutional losses at least potential 

according to reasonable reasoning, it can be ascertained that they will suffer 

constitutional loss by the enactment of the provisions of Article 173 paragraph 

(1) as long as the phrase "Has Been Determined", Article 173 paragraph (3) 

and Article 222 of a quo Law. The petitioner has the potential not to pass factual 

verification by the General Election Commission and H. Rhoma Irama not 

qualifying as a Candidate for the President in 2019. Potential further losses will 

be experienced by the Petitioner because their constitutional rights will be 

impeded in terms of advancing themselves in fighting for their rights to 

participate in promoting and developing their society, nation and country, as 

guaranteed by Article 6A paragraph (2), Article 22E, Article 27 paragraph (1), 

Article 28, Article 28C paragraph (2), Article 28D paragraph (1) and paragraph 

(3), and Article 28I paragraph (2) of the 1945 Constitution; 
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7.  Whereas the potential for constitutional loss experienced by the Petitioner will 

be further elaborated in the grounds for petition and if the Constitutional Court 

grants this petition, the loss  will certainly not occur to the Petitioner. 

8. Whereas accordingly, the Petitioners have the qualifications to submit an a quo 

review petition, as required by Article 51 paragraph (1) of the Constitutional 

Court Law, so that the Petitioner has the legal standing (legitimate standard in 

judicio) to act as the Petitioners in the petition for review of a quo Law. 

C. GROUNDS FOR PETITION 

The reasons for the Petitioners against the review of Article 173 paragraph (1) 

as long as the phrase "Has Been Determined", Article 173 paragraph (3) and Article 

222 of Law Number 7 of 2017 concerning General Election (Law No. 7 of 2017, LN 

No. 182, TLN No. 6109) with respect to the Constitution of the Republic of Indonesia 

with the following description:  

I. Grounds for petition is related to the Obligation to Verify only for the new 

incorporated Political Parties 

1. Whereas Article 173 of Law No. 7 of 2017 concerning General Election 

declares: 

Article 173 

(1) The political party participating in the general election is a political party 

that has been designated/passed the verification by the General Election 

Commission. 
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(2) Political Parties can become the General Election Participants after 

fulfilling the requirements: 

a. have a legal status in accordance with the Law on Political 

Parties;  

b. has stewardship in all provinces;   

c. has stewardship in 75% (seventy-five percent) of the number of 

regencies/cities in the relevant province;  

d. has stewardship in 50% (fifty percent) of the number of district in 

the relevant district/city;  

e. enclose at least 30% (thirty percent) of women's representation in 

the stewardship of central political parties;   

f. has a membership of at least 1.000 (one thousand) people or 

1/1.000 (one thousandth) of the total number of residents in the 

stewardship of political parties as referred to in point c as 

evidenced by the ownership of membership cards;   

g. have a permanent office for stewardship at the central, provincial 

and regencial/municipal levels up to the last stage of the General 

Election;   

h. submit names, emblems and symbols of political parties to the 

General Election Commission; and   
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i. submit the General Election Campaign fund account number on 

behalf of the political party to the KPU. 

(3) Political parties that have passed verification with the conditions as 

referred to in paragraph (2) are not re-verified and designated as a 

Political Party Participating in the General Election. 

2. Whereas related to the provisions of Article 173 paragraph (1) as long as the 

phrase "Has Been Determined" and Article 173 paragraph (3) of a quo Law, the 

petitioner has reminded the legislators of the equality for verification, both for 

old political parties and new political parties (Exhibit P-5) 

3. Whereas Article 173 paragraph (1) and Article 173 paragraph (3) of a quo Law 

provide 2 options for political parties to become participants in the 2019 General 

Election, namely Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3) for Political Parties participating in 

the 2014 General Election, they are immediately designated as participants in 

the general election, while Article 173 paragraph (1) as long as the phrase "Has 

Passed Verification" by the General Election Commission for the incorporated 

Political Parties, the Political Parties undergo a verification process before 

being determined as General Election Participants. This option is discriminatory 

against the incorporated Political Parties.  

4. The provisions of Article 173 paragraph (1) of the phrase "Has Been 

Determined" and Article 173 paragraph (3) of a quo Law are discriminatory 

because the new incorporated Political Parties are required to participate in 

verification to become Participants in the 2019 General Election, while Political 

Parties Participating in the 2014 General Election are not required to participate 
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in verification to become a participant in the 2019 General Election or the 

General Election Law is clearly discriminatory.  

5. Whereas the definition of discrimination is from the standpoint of Indonesian 

state administration as has been interpreted by the Constitutional Court in 

Decision Number 19/PUU-VIII/2010 dated November 1, 2011. The distinction 

that can lead to legal discrimination is a distinction that creates different rights 

between distinguished parties, differentiation that gives rise to different rights 

and/or obligations. In the Court's decision it was declared that:  

[3.15.3] Whereas the Petitioners' arguments above, the Court argued, against 

discrimination which is always associated with the existence of different 

treatment of something does not mean that the different treatment will 

automatically lead to legal discrimination. A distinction that gives rise to legal 

discrimination, must be considered concerning what differentiation and on what 

basis the distinction is made. Differences that will lead to different legal status 

will certainly be followed by legal relations and different legal consequences 

between distinguished ones. From the distinctions that arise in the relationship 

of law and legal consequences because of the differentiation of legal status, 

aspects of legal discrimination will be drawn from a distinction, because from 

this there will be known differences in the rights arising from discrimination. 

Therefore, the distinction that can result in legal discrimination is a distinction 

that can lead to different rights among the distinguished parties. Thus, only 

differentiation gives birth to different rights and/or obligations that can lead to 

legal discrimination. Because advocates of rights and/or obligations are the 
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subject of law, only differentiation creates a different legal position on legal 

subjects which can lead to legal discrimination. 

(referring to the Constitutional Court Decision Number 19/PUU-VIII/2010 

dated November 1, 2011, page 131) 

The provisions of Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3) of a quo Law have distinguished 

between political parties participating in the previous general election (2014 

General Election) with the new incorporated political parties. And only the 

political parties participating in the previous general election (2014 General 

Election) automatically become participants of the next General Election (2019 

General Election), without going through effort and hard work to face the factual 

verification requirements to become Participants in the 2019 General Election 

as referred to in Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3), paragraph (2) of a quo Law which 

is very heavy by the General Election Commission.  

6. Whereas Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3) of a quo Law has provided a double 

standard in the difference in treating the new incorporated Political Parties with 

Political Parties Participating in the 2014 General Election. So that this is very 

discriminatory and contrary to Article 28I paragraph (2) of the 1945 Constitution 

which declares "Every person shall have the right to be free from discriminative 

treatment based upon any grounds whatsoever and shall have the right to 

protection from such discriminative treatment". 
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7. Whereas the discriminatory action created by Article 173 paragraph (1) as long 

as the phrase "Has Been Determined" and Article 173 paragraph (3) of a quo 

Law has clearly violated the universal principle of law, namely the Principle of 

Lex non distinglutur nos non distinguere debemus, law do not distinguish and 

therefore we must not distinguish. Whereas the Legislators has created an 

unjust and discriminatory law even though as a People's Representative the 

Legislators must place legal authority above the Pragmatic interests of each 

Political Party to quashing the new incorporated Political Parties and this has 

contradicted Article 27 paragraph (1) of the 1945 Constitution, "All citizens shall 

be equal before the law and the government and shall be required to respect 

the law and the government, with no exceptions". 

8. Whereas the establishment of the Partai Idaman as described in the legal 

standing is motivated by the saturation of citizens who see elite political plays, 

so that citizens who have the same vision and mission establish a Partai 

Idaman as a place for association and assembly to show politely Islamic politics 

(Rahmatan Lil Alamin). However, the emergence of Article 173 paragraph (1) 

as long as the phrase "Has Been Determined" and Article 173 paragraph (3) of 

a quo Law has the potential to hinder the freedom of association and assembly 

to realize Rahamatan Lil Alamin Politics and this has contradicted Article 28 

paragraph (1) of the 1945 Constitution which declares, "Freedom of association 

and assembly, issuing thoughts with oral and written and so forth, shall be 

prescribed by law".  

9. Whereas the competition in the general election can be likened to World Cup 

football which also knows Fair Play rules. The form of Fair Play is that the 
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countries participating in the 2014 World Cup are also required to qualify to 

become World Cup participants in 2018. For example, Germany as a World 

Cup Champion in 2014 in Brazil is required to qualify for the European zone to 

win tickets at World Cup Group standings in 2018. The qualification is intended 

to provide equal opportunities for all FIFA member countries to compete in the 

very prestigious World Cup. If there is no mechanism of qualification, of course 

the World Cup will be very unattractive because the countries that participate 

are only that's all, without qualifications there is no chance for Indonesia to be 

able to appear in the World Cup. 

10. Whereas the verification of Political Parties to become Participants in the 2019 

General Election is a fair process to see how the political parties existence 

during the post-general election period until the next General Election is held. 

This is in an effort to increase the institutional capacity of political parties that 

do not only work ahead of the General Election.  

11. Whereas the Verification of all Political Parties, both old and new, is actually 

also an important instrument for political parties to pay attention to the 

infrastructure of Political Parties, such as the Secretariat Office, complete 

management in administration, Human Resources at the regional level to 

capture aspirations, maintain a list of members and conduct membership 

regeneration. In addition, the verification process carried out by the General 

Election Commission on old and new political parties is forcing political parties 

to consolidate and heat up political party machines to face the 2019 General 

Election. Verification of political parties as general election participants 

according to Political Science is an important part regarding the requirements 
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for infrastructure facilitate it as an instrument of democracy to become a 

participant in the General Election. Not only ownership of hardware to support 

work in the field, such as office facilities at every level, but also networks to gain 

access to voters at lower levels, such as completeness of the board of 

management and administration of membership. The thing recorded in the 

ownership of this infrastructure according to Wolfgang C. Miller and Ulrich 

Sieberer (2006) is the ability of financial support to run the political machinery 

of the organization. 

12. Whereas the verification of offices, stewardship and membership to make it 

easier for the General Election Commission to communicate with the relevant 

political parties, both at the central and regional levels. In fact, it is no longer a 

secret for the office, stewardship and membership of a political party in the 

region to be likened to life is reluctant to die don't want to. When the political 

party does not have representation in the House of Representatives of the 

Republic of Indonesia, the Provincial House of Representatives and the 

Regencial/Municipal House of Representatives, the activity of the political party 

can be said to stop after the election and only begin again when the next 

election will be held.  

13. Likewise with the General Election competition, without the verification process, 

it is the same as allowing the General Election only to be participated by those 

Political Parties (General Election being unattractive), such as the New Order 

era which was only participated by 3 Political parties. Verification of an General 

Election is considered attractive by the people seen from the Participation of 

the Electorates, there are 60.849.746 (24,89%) Voters who do not exercise 
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their right to vote in the 2014 General Election. From these figures, there are 

60 million voters who are reluctant to vote for Political Parties Participating in 

the 2014 General Election. Of course more than 60 million voters are the voting 

fields for newly incorporated political parties to get them.  

14. Whereas Political Party Verification of all Political Parties without 

exception in each general election becomes an integral part of the 

instrument of democracy which is very important in the midst of the 

fading of public trust in Political Parties in the House of Representatives 

and the Regional House of Representatives. By reason and logic, who 

wants to become a member of a Political Party if the members of the 

House of Representatives from such Political Party always make Political 

Disgrace, every day they are always noisy and exposed to corruption 

cases. So that verification of Political Parties is a process of evaluating a 

citizen to move to another Political Party. 

15. Whereas many members of Political Parties of the 2014 General Election 

Participants choosing to create new political parties or join new incorporated 

Political Parties. The Political Parties of the 2014 General Election Participants 

do not necessarily fulfill 1.000 or 1/1.000 membership requirements as 

Participants in the 2019 General Election if verification is conducted. Plus there 

are several Political Parties Participating in the 2014 General Election 

experiencing internal conflicts of Political Parties which made their members 

was disunited and chose to join the new incorporated political parties. This can 

be proven by the many members of one of the Political Parties who are in 
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conflict and have similarities with the Partai Idaman choosing to join  Partai 

Idaman.  

 This is as the appeal of the Deputy Secretary General of the PPP Congress in 

Surabaya, Syaifullah Tamliha, saying "... If cadres Jengah, they do not 

exacerbate the situation. He invited cadres to migrate rather than make a new 

party. If you want to join, just go to the Partai Idaman. Don't make a new party 

again, "he said.  

(quoted from Metrotvnews.com, Thursday, November 5, 2015, 

http://news.metrotvnews.com/politik/DkqG32WN-daripada-bikin-partai-baru-

kader-ppp-mending-gabung-partai-idaman) 

In other news, Syaifullah Tamliha, Deputy Secretary General of PPP Congress 

in Surabaya, Syaifullah Tamliha also said "rather than forming the PPP 

Perjuangan, it's better to join the Partai Idaman". 

(quoted from beritasatu.com, Thursday, November 5, 2015, 

http://www.beritasatu.com/nasional/320028-tamliha-daripada-bangun-ppp-

perjuangan-ke-partai-idaman-saja.html) 

Whereas Prof. Siti Zuhro was quoted from beritasatu.com, July 12, 2015 as 

saying:  

"The existence of Partai Idaman (PI) which was established by Rhoma Irama 

has the potential to disrupt and even undermine the vote acquisition of Partai 

Persatuan Pembangunan (PPP) and Partai Kebangkitan Bangsa (PKB). 

Because, if the PI's political infrastructure works well, the popularity of Rhoma 

Irama and his Soneta Group can drop off the PPP and PKB votes." 

http://news.metrotvnews.com/politik/DkqG32WN-daripada-bikin-partai-baru-kader-ppp-mending-gabung-partai-idaman
http://news.metrotvnews.com/politik/DkqG32WN-daripada-bikin-partai-baru-kader-ppp-mending-gabung-partai-idaman
http://www.beritasatu.com/nasional/320028-tamliha-daripada-bangun-ppp-perjuangan-ke-partai-idaman-saja.html
http://www.beritasatu.com/nasional/320028-tamliha-daripada-bangun-ppp-perjuangan-ke-partai-idaman-saja.html
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(quoted from beritasatu.com, Sunday, July 12, 2015, 

http://www.beritasatu.com/politik/290520-pakar-partai-idaman-berpotensi-

gerogoti-suara-ppp-dan-pkb.html) 

(Exhibit P-6) 

16.  Whereas the reason of the members of the Political Party joined the Partai 

Idaman was because the old Party had not provided coolness and only showed 

political uproar so it could not fight for the interests of the people. 

Whereas the General Election is principally a competition against ideas, 

visions, missions, and programs. The simplification of Political Parties should 

not be an effort to quashing Political Parties that have ideas, visions, missions, 

and programs to advance the people. Whereas the birth of a new Political Party 

is inseparable from the disappointment of members of Political Parties as 

Participants in the 2014 General Election and they are looking for ways to be 

able to propose themselves in the executive and legislative institutions (political 

representativeness) by joining political parties that are newly incorporated. This 

is what is meant by Partai Idaman as the Political Migration as carried out by 

His Majesty the Prophet Muhammad SAW who moved from Mecca to Medina 

when the Mecca city was boycotted by the infidel Quraisy groups. In this Medina 

city, it later gave birth to the Medina Charter which inspired the Constitution of 

many countries. Political migration also means moving from a dark political 

valley to a sunny political valley.  

17. Whereas the Political Parties are instruments for transferring conflicts that exist 

within the community in constitutional ways. Instead of members of Political 

Parties in the House of Representatives fighting because of internal conflicts, it 

http://www.beritasatu.com/politik/290520-pakar-partai-idaman-berpotensi-gerogoti-suara-ppp-dan-pkb.html
http://www.beritasatu.com/politik/290520-pakar-partai-idaman-berpotensi-gerogoti-suara-ppp-dan-pkb.html
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is better for members of Political Parties who are not satisfied with Political 

Parties in the House of Representatives to move to other Political Parties that 

have the same platform and perspective. However, when members of this 

Political Party moved their direction from rowdy Political Parties in the House of 

Representatives by forming new Political Parties or joining a new incorporated 

political party, instead became a second-class citizen. The function and 

existence of new incorporated Political Parties as the transfer of conflict 

becomes inoperative if Article 173 paragraph (1) as long as the phrase "Has 

Been Determined" and Article 173 paragraph (3) of a quo Law is applied not 

with the principle of equality.  

18. Whereas the Partai Idaman Members have the same opportunity and position 

with other Political Party Members to sit at the executive and judicial levels, this 

has been guaranteed by Article 28D paragraph (3) of the 1945 Constitution: 

"Every citizen shall have the right to obtain equal opportunities in government";  

The existence of Article 173 paragraph (1) as long as the phrase "Has Been 

Determined" and Article 173 paragraph (3) of a quo Law has clearly placed 

Partai Idaman with its members as second-class citizens to participate in 

positions at executive and legislative levels because Partai Idaman is required 

to participate in verification before being able to nominate its members to 

become Candidates for Members of the House of Representatives and the 

Regional House of Representatives, the President and the Vice-President in 

the 2019 General Election. Whereas Members of Political Parties in the House 

of Representatives no need to laboriously face verification of the Political 

Parties of the General Election Participants at first in order to be able to become 

a Candidates for Members of the House of Representatives, the Regional 



- 24 - 

 

House of Representatives, President and Vice President in the 2019 General 

Election. By placing the Partai Idaman as a Second-Class Citizen, Article 173 

paragraph (1) as long as the phrase "Has Been Determined" and Article 173 

paragraph (3) of a quo Law has made injustice in obtaining equal opportunities 

to sit at the executive and legislative level and this has been contrary to the 

principle of Fair as referred to in Article 22E of the 1945 Constitution and Article 

28D paragraph (3) of the 1945 Constitution in conjunction with Article 28D 

paragraph (1) of the 1945 Constitution which basically declares "Every person 

shall have the right of recognition, guarantees, protection and certainty before 

a just law, and of equal treatment before the law, including to obtain equal 

opportunities to sit at the Executive and Legislative level"; 

19. Whereas the verification of participants in the 2014 General Election includes 

33 provinces in Indonesia. In the 2019 General Election, the verification general 

election will increase by 1 province and 11 regencies resulting from the 

formation (new autonomous region) in 2015.  

The 2015 new autonomous regions are: 

1. North Kalimantan Province 

2. Mahakam Ulu Regency 

3. Pali Regency 

4. West Pesisir Regency 

5. Pangadaran Regency 

6. Malaka Regency 
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7. Banggai Laut Regency 

8. East Kolaka Regency 

9. Central Mamuju Regency 

10. Taliabu Island Regency 

11. South Manokwari Regency, and 

12. Arfak Regency  

20. Whereas with the addition of 1 (one) Regency in West Sulawesi, namely the 

Central Mamuju, Partai Demokrasi Indonesia Perjuangan (PDIP) does not fulfill 

the requirements (TMS) as participants of the 2019 General Election because 

PDIP is based on the results of factual verification of the women's 

representation of 30% in the stewardship of 75% (seventy-five percent) at 

Districts/Cities level only qualify in 4 Regencies. With the increase of 1 (one) 

regency in West Sulawesi, the minimum requirement for 30% of women in 75% 

(seventy-five percent) is 5 Regencies/Cities. So that if the results of the 2014 

political party verification are used, then PDIP only meets the percentage of 

67%. (Exhibit P-7)  

21. Whereas the 2014 Political Parties Participating in the General Election have 

never been verified in the Province of North Kalimantan.  

22. Whereas the number of requirements for 1/1000 of the total population is 

different between the 2014 General Election and the 2019 General Election due 

to the increase in the number of residents, so that it is certain that factual 

verification of 1/1.000 of the membership of the population will be heavier 
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because more must be collected. And even there are Regencies/Cities which 

in the 2014 General Election use the formula of 1/1.000, but at the time of the 

2019 General Election they use a maximum membership requirement of 1.000.  

23. Whereas the Political Party Verification in the 2014 General Election 

contradicts the previous General Election Law as indicated by the fact 

that "There is no factual verification of 50% of the Stewardship at the 

District Level".  

24. Whereas the factual verification requirements for 50% of the Board at the 

district level again appear in Article 173 paragraph (2) point d of Law No. 7 of 

2017 concerning General Election. This requirement was previously also 

regulated in Article 8 paragraph (2) point c of Law Number 8 of 2012 requiring 

political parties to have stewardship in 50% of districts in each regency/city 

required.  

25. Whereas in fact the General Election Commission only conducted 

administrative verification and never verified to factually examine the existence 

of 50% of the stewardship at the district level. The reason of the General 

Election Commission at that time did not carry out Factual Verification was in 

Article 15 in conjunction with Article 14 of Law 8 of 2012 which specifically 

regulates the registration process of Political Parties as Election Participant 

candidates does not regulate and order (the absence of rules) of political parties 

as candidates for election participants to submit the stewardship at the district 

level' decision documents. (Exhibit P-8) 

26. Whereas there are differences in the regulation, the General Election 

Commission takes the policy to use more favorable conditions and follow the 
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wishes of the House of Representatives of the Republic of Indonesia for 

prospective participants in the 2014 General Election, namely political parties 

simply submit decision documents about the stewardship at the district level as 

proof of eligibility as the 2014Election participants, without having to be verified 

factually.  

27. That the General Election Commission should see an explanation of Article 16 

paragraph (1) of Law No. 8 of 2012 which explains the verification of the 

stewardship and the secretariat office of political parties in the regions is carried 

out in a factual and comprehensive manner. The General Election Commission 

actions that did not verify the factual of 50% of the stewardship at the District 

level had contradicted Law No. 8 of 2012.  

Explanation of Article 16 paragraph (1) of the Law No. 8 of 2012 declares:  

Verification of political party membership is done by methods that can be 

scientifically accountable, for example by using the sampling method.  

Verification of the stewardship and secretariat offices of political parties 

in the regions is carried out in a factual and comprehensive manner. 

28. Whereas the General Election Commission should carry out verification both 

administratively and factually consistently in accordance with the laws and 

regulations, the absence of rules in law, the General Election Commission can 

further regulate the General Election Commission Regulations. It was very clear 

that the General Election Commission at that time was getting considerable 

pressure from senayan due to a consultation process on the General Election 

Commission Regulations as provided for in Law Number 15 of 2011 concerning 
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Election Organizing Committee. The pressure was given to the General 

Election Commission because of the fear of the existing Political Parties in the 

House of Representatives that were unable to meet the 50% requirement for 

stewardship at the District level.  

29. Whereas the Petitioner believes that if the Political Parties in the House of 

Representatives of the Republic of Indonesia have factual verification of 50% 

of the stewardship at the District level, there are also no Political Parties in the 

House of Representatives of the Republic of Indonesia meeting the 

requirements as Participants in the 2019 Election  

30. Whereas the provisions regarding factual verification of 50% of the stewardship 

at the District level re-emerged, so based on the facts, the existing Political 

Parties in the House of Representatives and the Regional House of 

Representatives, as well as were never factually verified against 50% of the 

stewardship at the District level as referred to in Article 173 paragraph (1) as 

long as the phrase "Has Been Determined" and Article 173 paragraph (3) 

paragraph (2) point d of a quo Law.  

31. Whereas the Petitioner is very likely to be obliged to participate in factual 

verification by the General Election Commission as referred to in Article 173 

paragraph (2) point d of a quo Law if the pressure from the House of 

Representatives is very strong to quashing a Political Party that is newly 

incorporated. Because norms must follow or not factual verification of 50% of 

the stewardship at the District level is very indeterminate and can be further 

regulated by the General Election Commission Regulations. When the House 

of Representatives wants a new Political Party with legal status to be verified 
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by 50% of the stewardship at the District level, then this indeterminate norm will 

be used to quashing Political Parties that are newly incorporated and force the 

General Election Commission to regulate this.  

Lon Fuller in his book, The Morality of the Law, states that the ideals of legal 

power demand that the rules be fair. As for the principles as a guideline in law 

making, so that the fairness of the rule of law can be encouraged, among other 

things, that there must be firmness in the law. The law must not be amended at 

any time, so that people can no longer orient their activities to him (refer to Prof. 

Dr. AAG Peters and Koesriani Siswosoebroto, SH (Editor), Social Law and 

Development, Sociology Law Text Book, Book III, Jakarta: Pustaka Sinar 

Harapan, 1990, page 61-62).  

32. Whereas the need for verification of all political parties is intended as a 

manifestation of seriousness and conscientiousness so that various practices 

in 2014 will not be repeated in which the General Election Commission often 

finds fictitious offices and fictional membership when verification is conducted.  

This can be proved in the election of 2014, the existence of the office of the 

Provincial Political Parties that are not in Sofifi as the capital of North Maluku 

province as follows:  

No. Political Parties 
Address of Provincial Stewardship in  

North Maluku 

1 Partai Gerakan Indonesia 

Raya 

Jalan Bunga Sedap malam 

Kompleks Pohon Pala Kota Ternate 
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2 Partai Kebangkitan Bangsa Jalan Melati (Depan Hotel Bukti 

Pelangi) Kota Ternate 

3 Partai Keadilan Sejahtera Jalan Juma Puasa No. 20, 

Kel.Santiong, Kota Ternate 

4 Partai Demokrasi Indonesia 

Perjuangan 

Jalan Nusa Indah Kel.Tanah Tinggi 

Kota Ternate 

5 Partai Demokrat Jalan Ahmad Yani RT. 001, RW.01 

No.03, Kel.Tanah Raja Kota, 

Kec.Ternate Tengah, Kota Ternate 

6 Partai Hati Nurani Rakyat Jalan Raya Mangga Dua, Kecamatan 

Kota Ternate Selatan, Kota Ternate 

(Exhibit P-12) 

The Indonesian General Election Commission in verifying the  Political Parties 

Participating in the 2014 General Election obliged Political Parties to have 

Provincial level stewardship in the Provincial Capital. For North Maluku 

Province, the Capital of the Province is in Sofifi not Ternate. This is regulated 

in Law Number 46 of 1999 concerning the Establishment of North Maluku 

Province, Buru Regency, and West Southeast Maluku Regency stating:  

a. Article 9 paragraph (1) 

 The capital of North Maluku Province is domiciled in Sofifi 

b. Article 20 paragraph (1)  
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 While waiting for the readiness of adequate infrastructure and facilities 

for the capital of North Maluku Province, as referred to in Article 9 

paragraph (1), the provisional capital was established in Ternate.  

c. Article 20 paragraph (2) 

 At the latest within five years, the definitive capital of North Maluku 

Province has been functioning.  

d. Law Number 46 of 1999 is stipulated on October 4, 1999 

So that the Indonesian General Election Commission should not stipulate as 

Participants in the 2014 General Election for Political Parties that do not have 

a Provincial Stewardship Office in Sofifi.  

In other parties, Partai Demokrasi Kebangsaan (PDK) Riyas Rasyid chaired by 

Sayuti Ashatiri has a provincial stewardship with an Office in Gianyar Regency, 

not in Denpasar, then it was declared not eligible by the General Election 

Commission. We can see this in the quotation of the General Election Dispute 

Petition filed by the PDK to the General Election Supervisory Board as stated 

in the General Election Supervisory Board’s Dispute Decision Number 001/SP-

2/Set.Bawaslu /I/2013, which states: “Disqualifying the Domicile of the 

Respondent's Office unprofessionally disqualifying the domicile of the 

Petitioner's office at the Provincial level. The Respondent does not recognize 

the Domicile of the Provincial Office of the Petitioner's Office in Bali only on the 

grounds that the Petitioner’s Stewardship Office in this Province is outside the 

Capital of Bali Province. Even though there is no single provision that requires 

the domicile of the Petitioner’s office at the provincial level to be in the Capital 
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of the Province. The PDK office in Bali is located in Gianyar which is adjacent 

to Denpasar Municipality”. 

33. Whereas Article 173 paragraph (1) of the phrase "Has Been Determined" and 

Article 173 paragraph (3) of a quo Law, legal uncertainty has arisen and 

provides unequal treatment and places the petitioner and members of partai 

Idaman party as the second-class citizens 2  if only the petitioners who are 

verified to fulfill the requirements as referred to in Article 173 paragraph (2) of 

a quo Law to later become Participants in the 2019 General Election. In other 

parties, Political Parties in the House of Representatives and the Regional 

House of Representatives automatically become Participants in the 2019 

General Election. In this case the Petitioner did not get a guarantee of equal 

treatment and fair legal uncertainty in the next general election 

participation (the 2019 General Election). This is clearly contrary to Article 

27 paragraph (1), Article 28 paragraph (1), Article 28C paragraph (2), 

Article 28D paragraph (1), Article 28D paragraph (3) and Article 28I 

paragraph (2) of the Constitution 1945. 

34. Whereas in order to overcome the norms of Article 173 paragraph (1) as long 

as the phrase "Has Been Determined" and Article 173 paragraph (3) of a quo 

Law that are discriminatory, all political parties must apply the same conditions 

to one political contestation or the same general election, namely the 2019 

General Election. This is a manifestation of equal treatment guaranteed by the 

1945 Constitution in the Participation of the 2019 General Election.  

II. Basis of claim related to Presidential Threshold 

1. Whereas Article 222 of Law No. 7 of 2017 concerning General Elections states:  
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Article 222 

"Candidate pairs are proposed by Political Parties or Coalition of Political 

Parties participating in the General Election that meet the requirements 

for obtaining seats at least 20% (twenty percent) of the total seats in the 

House of Representatives or obtain 25% (twenty five percent) of valid 

votes nationally in the previous general election of members of  the House 

of Representatives".   

2. Whereas Article 222 of a quo Law provides the provision "Calculation of the 

acquisition of seats of at least 20% (twenty percent) of the number of seats in 

the House of Representatives or obtaining 25% (twenty-five percent) in the 

2014 General Election as a condition for candidacy of the President and Vice 

President in the 2019 General Election".  

3. Whereas although the Constitutional Court Decision Number 14/PUU-XI/2013 

states "... the provisions of the Article of requirements for the vote acquisition 

of Political Parties as a condition to propose a Candidate Pair for President and 

Vice President constitute the authority of Legislators ..." as an Open Legal 

Policy but it is not unanimous and intact as an Open Legal Policy of all the 

wishes of the people's representatives in the Indonesian House of 

Representatives. There is the Partai Gerindra, Partai Demokrat, Partai 

Keadilan Sejahtera, Partai Amanat Nasional that walks out and rejects the 

Open Legal Policy imposed by the Government Supporting Political Parties and 

Government. Determination of Open Legal Policy Article 222 of a quo Law 

clearly constitutes political manipulation and attract the interests of the 

Opposition Political Parties in the Indonesian House of Representatives, 
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Government Supporting Political Parties, and the Government. In this petition, 

an Open Legal Policy is described Article 222 of a quo Law which is clearly 

contrary to the 1945 Constitution of the Republic of Indonesia. 

4. Whereas the threshold for the bearing of Candidates for President and Vice 

President (Presidential Treshold) as referred to in Article 222 of a quo Law has 

been used in the 2014 General Election, so it is irrelevant and expired when 

applied as a prerequisite for candidacy of the President and Vice President 

which is held simultaneously coincide with the General Election of Members of 

the House of Representatives, Provincial House of Representatives and 

Regional House of Representatives in 2019.  

5. Whereas the requirement of 20% (twenty percent) of the number of seats in the 

House of Representatives or obtaining 25% (twenty-five percent) of valid votes 

nationally in the General Election of the Members of the House of 

Representatives in the 2014 General Election has been used to bear the 

Candidate Pair of Joko Widodo-Jusuf Kalla and Candidate Pair of Prabowo 

Subianto-Hatta Rajasa in the Election of President and Vice President. Similar 

to the provisions of Article 222 of a quo Law is a cinema ticket, this cinema 

ticket has been torn to watch a previous film show.  

6. Whereas the threshold for the bearing of the President and Vice President 

(Presidential Threshold) of Article 222 of a quo Law is contrary to the 

Simultaneity Logic of the 2019General Election which has been decided by the 

Constitutional Court. The Constitutional Court in Decision Number 14/PUU-

XI/2013 has decided to hold the General Election of Members of the House of 

Representatives, Provincial House of Representatives and Regional House of 
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Representatives simultaneously coincide with the General Election of the 

President and Vice President. Consideration of the Constitutional Court 

Decision Number 14/PUU-XI/2013 shall be as follows:  

".... Thus according to the Court, both in terms of the method of interpreting the 

original intent and the systematic interpretation and comprehensive 

grammatical interpretation, the Presidential Election was held coincide with the 

general election to elect members of representative institutions".  

Whereas the intention of this simultaneity can also be seen through historical 

interpretation of the Drawing up of Article 22E paragraph (1) and (2) of the 1945 

Constitution (Original Intent/Memorie van Toelichting), in the compilation of 

Amendments to the 1945 Constitution in 2001, clearly stated that the General 

Election was intended to held once every five years (simultaneously) to elect 

(all at once) members of the House of Representatives, Provincial House of 

Representatives and Regional House of Representatives, as well as the 

President and Vice President. In the Minutes of Ad Hoc 1 Commission session 

clearly emerge the words "General Election together", "Simultaneous General 

Election" and more specific terms "five boxes’ General Election" emerged. 

Indeed, in the Ad Hoc 1 Commission session and the various levels of the next 

session there were also differences of opinion or debate, but all agreed to 

compile a conclusion as stated in Article 22E paragraph (1) which reads, 

"General elections are held directly, publicly, freely, secretly, honestly and fairly 

every five years" and Article 22E paragraph (2) which reads, "General elections 

are held to elect members of the House of Representatives, Provincial House 
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of Representatives, President and Vice President and Regional House of 

Representatives".  

This can be seen in the Minutes of Commission A Session of the Consultative 

Assembly’s 2001 Annual Session on 4-8 November 2001, in the Commission 

A Session, Second (Continued) on November 5, 2001, the Consultative 

Assembly members from F-KKI Tjetje Hidayat Patmadinata asked the 

Chairperson Slamet Effendi Yusuf as follows "... Then Article 6A paragraph (3), 

this might be a question from me. I am rather surprised that the package of 

candidates for President and Vice President who get a vote of more than fifty 

percent of the number of votes is suddenly barge the General Election. 

Because I caught the presidential election has nothing to do with the general 

election. Presidential election has nothing to do with general election. Why is 

there a sentence, for me suddenly barging in the general election. It turns out 

that in Chapter VIIB in the General Election, Chapter VIIB page 11, paragraph 

(2) is Article 22E paragraph (2) there general elections are held to elect 

members of the House of Representatives, is right, the Provincial Hosue of 

Representatives, is right, suddenly barges the President and Vice President. I 

don't understand this, because as far as I know and as I recall, general election 

is different from the presidential election. There is no connection with the 

presidential election. So please explain because I have an opinion that if the 

election of the President and Vice President is included in the general election, 

for me it is wrong. That's more or less. So need an explanation, ask for an 

explanation. Again my question, why is it associated with the elections? Thank 

you". Then Meeting Chairperson Slamet Effendy Yusuf explained "Thank you, 

Mr. Tjeje. I don't know who should explain but I tried to explain, because I 
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participated in the formulation process. So this is indeed the case, indeed, in 

this concept, overall, the President later in the elections called direct was held 

in general elections held simultaneously when electing the House of 

Representatives, Provincial House of Representatives, Regional House of 

Representatives, then the President and Vice President packages so that later 

they will be described there are five boxes. Become a box for the House of 

Representatives, a box for the Regional House of Representatives, a box for 

the Provincial House of Representatives, a box for the Municipal or Regencial 

House of Representatives, and a box for the President and Vice President. So 

the description is indeed it and indeed this concept calls the election of the 

President and Vice President in general elections. That is the explanation. But 

Mr. Tjeje can agree or not, but the explanation is like that"; 

7. Whereas the threshold for the bearing of candidates for president and vice 

president (Presidential Treshold) Article 222 of a quo Law was contrary to 

Article 6A paragraph (2) of the 1945 Constitution in conjunction with Article 22E 

paragraph (2) of the 1945 Constitution.  

Article 6A paragraph (2) of the 1945 Constitution: 

The Candidate Pair of President and Vice President is proposed by a Political 

Party or a Coalition of Political Parties Participating in the General Election 

before the general election.  

Article 22E paragraph (2) of the 1945 Constitution: 
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General elections are held to elect members of the House of Representatives, 

Provincial House of Representatives, President and Vice President, and 

Provincial House of Representatives.  

Before the implementation of the General Election, in which the General 

Election here constitutes one breath with Article 22E paragraph (2) of the 1945 

Constitution and has been defined by the Constitutional Court in Decision 

Number 14/PUU-XI/2013, referring to Article 22E paragraph (2) of the 1945 

Constitution, the implementation of General Elections of Members of the House 

of Representatives, Regional House of Representatives and Provincial House 

of Representatives  are held simultaneously in one contest or competition with 

the Election of the President and Vice President.  

So that in this position all Political Parties are in the same position, namely Zero 

% Seat or Zero% of valid votes (starting from zero). 

Whereas the consequence of being implemented simultaneously is that the 

president and vice president's candidacy threshold cannot be applied as 

referred to in Article 222 of a quo Law. Forcefullness of Article 222 of a quo Law 

actually creates legal uncertainty with regard to the Legis Ratio simultaneity of 

the general election itself because it is not different from the General Election 

was contrary to Article 28D paragraph (1) of the 1945 Constitution that 

"Everyone has the right to recognition, guarantee, protection and fair legal 

certainty and equal treatment before the law".  

8. Whereas after becoming a Participant in the General Election, of course the 

constitutional rights of Partai Idaman to bear the Candidate Pair of President 

and Vice President. With a threshold policy for the bearing of Candidates for 
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President and Vice-President (Presidential Treshold) Article 222 of a quo Law 

is discriminatory against Partai Idaman as Participant in the General Election.  

Whereas this provision has also clearly reduced the constitutional rights of the 

Ideal Party Partai Idaman which has decided at a plenary meeting to bear 

Rhoma Irama as a Presidential Candidate (Exhibit P-9). This happens because 

Article 222 of a quo Law only provides an opportunity to nominate the President 

and Vice President to Political Parties that have seats in the House of 

Representatives based on the results of the 2014 General Election. Even if the 

Partai Idaman becomes General Election Participant have seats with the 

number of majority in the 2019 General Election (exceeding 20% of the seats 

in the Indonesian House of Representatives) still cannot bear H. Rhoma Irama 

as a Presidential Candidate. With the obstruction of the constitutional right to 

bear H. Rhoma Irama as a Presidential Candidate in 2019, thus violates Article 

6A in conjunction with Article 22E paragraph (2) of the 1945 Constitution which 

basically the bearing of the Candidates of the President and Vice President 

become the right of every Political Party to be placed in the implementation of 

Concurrent General Election (concurrently between the General Election of the 

House of Representatives’ Members and the President and Vice President) 

which have no Treshold in the 2019 General Election. 

Whereas Partai Idaman and H. Rahoma Irama as Candidates for President of 

Partai Idaman will potentially suffer further losses because their constitutional 

rights will be impeded in terms of bearing themselves in fighting for their rights 

to participate in bearing and building the community, nation and country, as 

guaranteed by Article 6A paragraph (2), Article 22E, Article 27 paragraph (1), 
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Article 28, Article 28C paragraph (2), Article 28D paragraph (1) and paragraph 

(3), and Article 28I paragraph (2) of the 1945 Constitution;  

9. Whereas the consideration of the decision of the Constitutional Court Number 

14/PUU-XI /2013 states that the candidacy of the President and Vice President 

should not be a place of bargaining with Political Parties in the House of 

Representatives, this is meaningful if Rhoma Irama advances as a Presidential 

Candidate by referring to the provisions of Article 222 a quo, Rhoma Irama was 

forced to bargain with Political Parties in the Indonesia House of 

Representatives. If that happens, then there will be a transactional politics that 

obviously hurts democracy itself. And it will be in vain the purpose and objective 

of Rhoma Irama in establishing Partai Idaman as a Bearer Political Party of 

Candidate President in the 2019 General Election. Transactional politics is a 

practice that must be eliminated because it hurts the joints of democracy.  

Whereas consideration of the Constitutional Court Decision No. 14/PUU-

XI/2013 implies that the Presidential Treshold actually weakened the 

Presidential System. The relationship between the President and his Bearer 

Political Parties became a transactional relationship, both Pre and Post 

Presidential Elections. In the Pre-Presidential Election, Candidacy Buying can 

be tangible and in the Post-Presidential Election, sharing cakes can be tangible 

in the Cabinet and strategic positions. The support created between the 

President and the House of Representatives of the Republic of Indonesia is 

premature support, sometimes sweet and even bitter.  

Of course Premature coalitions on the basis of transactional politics do not 

make the presidential system strong and effective. Because the President will 
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only be preoccupied with managing the distribution of cakes evenly among 

bearer political parties. This can also be seen by the people in President Joko 

Widodo's day-to-day life who seems to be more pleased at Bogor Palace to 

feed fish and learn to shoot or visits to the regions in the framework of the 

inauguration and ribbon-cutting ceremony for infrastructure projects or state 

visits abroad. What we read from the political language of the President's 

activities was that the President wanted to avoid this and that request from the 

Bearer Political Parties if the President was at the State Palace of Jalan 

Merdeka Utara, because it was very close to Senayan and Merdeka Utara.  

10. Whereas the threshold for the nomination of Presidential and Vice-President 

(Presidential Treshold) Article 222 of a quo Law is in principle contrary to the 

1945 Constitution and damages the Presidential system where the position of 

the President and DPR is equal and balanced. Making the percentage of the 

legislative general election results as the basis for calculating the threshold for 

proposing a presidential candidate is unjustifiable at all in the Presidential 

system. Whereas the 1945 Constitution has provided a natural and 

constitutional manner to create the norm for the Second Round. Concerns will 

raise more presidential/vice presidential candidates (each political party 

participating in the general election nominates their respective presidential 

candidates), it will be eliminated naturally in the first round of direct general 

elections. So that the Legislators do not need to force and obstruct the 

opportunity of the Political Parties Participating in the General Election to 

propose their respective Candidate Pair of President and Vice President. 

Because this has become a constitutional right guaranteed by Article 6A 

paragraph (2) of the 1945 Constitution.  
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11. Whereas the threshold for the nomination of candidates for president and vice 

president (Presidential Treshold) Article 222 of a quo Law has eliminated the 

function of evaluation from an general election implementation. The people who 

are dissatisfied with the performance of the House of Representatives of the 

Republic of Indonesia and the President and Vice President in the period of 

2014-2019 must be faced with the same choices as the 2014 General Election 

in the 2019 General Election. Because if the group is coned, the Political Parties 

in the Indonesian House of Representatives at this time will only bring up the 

Candidate Pair of President and Vice President of the 2014 General Election. 

Even though the people want an evaluation of Political Parties who get seats in 

the Indonesian House of Representatives, as well as the Presidential and Vice 

President Candidates beared by the Political Parties in the 2014 General 

Election. The constitutional evaluation is carried out through General Election 

path. 

12. Whereas the threshold for the nomination of presidential and vice presidential 

candidates (Presidential Treshold) Article 222 of a quo Law if applied, it will 

cause voters to be unable to choose Partai Idaman, Candidates for Members 

of the House of Representatives and Members of the Regional House of 

Representatives from Partai Idaman coincide with choosing the Presidential 

Candidate Rhoma Irama beared by Partai Idaman. Whereas in simultaneous 

elections, Voters can use the concept of the Presidential Coattail, in which 

citizens elect members of the central and regional legislatures (even in the 

future: Regional Heads) who come from the same party as presidential and 

vice-presidential candidates.  
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Forcefullness of the enactment of Article 222 of a quo Law is the same as 

making the Partai Idaman voters are forced to elect just the Candidate Pair of 

President and Vice President, even though the Partai Idaman voters want to 

elect H. Rhoma Irama as President. So Article 222 of a quo Law has harmed 

the political rights and sovereignty of the people who want an alternative 

Presidential candidate (not only that), such as H. Rhoma Irama to be elected in 

the 2019 General Election.  

Whereas it is necessary to know Partai Idaman was established from the 

stalwarts of H. Rhoma Irama, namely: FORSA (Rhoma Irama Soneta Fans), 

Hospitality Forum for Mosque Ta'Mir throughout Indonesia (Fahmi Tamami), 

Indonesian Dangdut Malay Music Artist Association (PAMMI) which has a 

membership of tens of millions in Indonesia. And it is very possible that in the 

subconsiousness of His Majesty the Judge of the Constitutional Court secretly 

also likes Dangdut Music and is a FORSA Member (Rhoma Irama Soneta 

Fans).  

13. Whereas Article 222 of a quo Law is contrary to the principle of One Person, 

One Vote, One Value (OPOVOV) from the 2014 General Election itself. In 2014, 

Voters have elected Candidates for the House of Representatives Members in 

the general election of the House of Representatives members. From the 

voters’ votes in the 2014 General Election of the House of Representatives, the 

results of the value conversion are as follows:  

- Determining Political Parties that are entitled to get the Indonesian 

House of Representatives seat for the period 2014-2019 (10 Political 

Parties that meet the Parlimentary threshold)  
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- Determining the Candidates for the Indonesian House of 

Representatives members who are entitled to occupy the ndonesian 

House of Representatives seat  

- Political Parties that get seats in the Indonesian House of 

Representatives from the conversion of voters’ vote in the 2014 General 

Election of the House of Representatives have the right to determine the 

Candidate Pair of President and Vice President in the 2014 General 

Election for President and Vice President.  

Whereas the conversion of voters' vote into seats has been used to nominate 

the President and Vice President in 2014. The imposition of the enactment of 

Article 222 of a quo Law has confused the votes of voters in 2014 that has been 

used and the expiration into the 2019 General Election. With the imposition of 

the enactment of Article 222 of a quo Law is the same as the seat value of the 

voters’ conversion in 2014 also applies to the 2019 General Election  (One voter 

vote in the 2014 General Election is converted to a seat value in 2 different 

electoral periods for the past and future candidacies of the President and Vice 

President). Thus in the Legis Ratio, Article 222 of a quo Law has made the 

Beginner Voters and the new Retired TNI/Polri use their right to vote in the 2019 

General Election as the Second-Class Citizens, while the Voters who have 

used their voting rights in the 2014 General Election as the First-Class Citizens 

who have privileges to nominate the President and Vice President in 2019. 

Such conditions have clearly contrary to the People's Sovereignty in which 

shohibul hajat or those who have a purpose and sovereign in the 2019 General 
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Election are citizens who fulfill the requirements and are registered as Voters 

in the 2019 General Election. 

Whereas Article 1 paragraph (2) of the 1945 Constitution states, "Sovereignty 

is in the hands of the people and carried out according to the Constitution". The 

design of Article 1 paragraph (2) of the 1945 Constitution explains that the 

meaning of popular sovereignty is carried out through general elections with a 

constitutional basis, namely that general elections must refer to the principles 

of general election as provided for in Article 22E paragraph (1) of the 1945 

Constitution.  The General Elections as a form of democracy must be subject 

to a system of rules designed for it, so that the system of general election rules 

must not conflict and must refer to the principle of one person, One Vote, and 

One Value the 2014 General Election and the 2019 General Election. 

Whereas therefore Article 222 of a quo Law has been contrary to Article 6A in 

conjunction with Article 22E paragraph (2) of the 1945 Constitution and Article 

27 paragraph (1), Article 28 paragraph (1), Article 28C paragraph (2), Article 

28D paragraph (1) , Article 28D paragraph (3) and Article 28I paragraph (2) of 

the 1945 Constitution  

For the reasons stated by the petitioner above, the Petitioner pleads with all 

respect to His Majesty the Judge of the Constitutional Court, with all the wisdom 

and experience he has, would be pleased to grant the petition for review of this 

Law.  

D.  PETITUM 
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Whereas from all the arguments described above and the evidences attached, 

the Petitioner hereby pleads with His Majesty the Panel of Judges of the 

Constitutional Court to presumably be pleased to give the following decisions:  

1) To grant the Petitioner's petition as a whole; 

2) To declare Article 173 paragraph (1), as long as the phrase "has been 

determined" Law Number 7 of 2017 concerning General Elections (Law 

No. 7 of 2017, LN No. 182, TLN No. 6109) is 

contradictory/unconstitutional with the 1945 Constitution and has no 

binding legal force.  

3) To declare Article 173 paragraph (3) of Law Number 7 of 2017 

concerning General Elections (Law No. 7 of 2017, LN No. 182, TLN No. 

6109) is contradictory/unconstitutional with the 1945 Constitution and 

has no binding legal force.  

4) To declare Article 222 of Law Number 7 of 2017 concerning General 

Elections (Law No. 7 of 2017, LN No. 182, TLN No. 6109) is contrary to 

the 1945 Constitution and has no binding legal force.  

5) To order the containing of this decision in the Official Gazette of the 

Republic of Indonesia as appropriate.  

Or, if His Majesty the Panel of Judges of the Constitutional Court has another 

opinion, we request the fairest possible  verdict (ex aequo et bono).  

[2.2] Whereas in order to strengthen his argument, the Petitioner submits 

documentary evidence that is marked exhibit P-1 up to exhibit P-12 as follows:  
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1. Exhibit P-1 : Photocopy of Law Number 7 of 2017 concerning General 

Elections; 

2. Exhibit P-2  : Photocopy of Decree of the Minister of Law and Human 

Rights Number M.HH-31.AH.11.01 of 2016 concerning 

Ratification of Changes in the Stewardship Structure of the 

Central Executive Board of Partai Islam Damai Aman (Partai 

Idaman) for the Period of 2016-2021; 

3. Exhibit P-3  : Photocopy of Articles of Association and Post-Secondary 

Law of Partai Islam Damai Aman; 

4. Exhibit P-4  : Photocopy of the Media Coverage Clippings regarding the 

Candidacy of Rhoma as President from Partai Kebangkitan 

Bangsa; 

5. Exhibit P-5  : Photocopy of Newspaper Clippings Reminding the House of 

Representatives of the Republic of Indonesia; 

6. Exhibit P-6  : Photocopy of Media Coverage regarding the Candidacy of 

Rhoma Irama as Presiden from Partai Kebangkitan Bangsa; 

7. Exhibit P-7  : Photocopy of the Administrative and Factual Verification 

Documents of West Sulawesi Province in 2012; 

8. Exhibit P-8  : Photocopy of Administrative and Factual Verification Results 

from 33 Provinces in 2012; 

9. Exhibit P-9  : Photocopy of Decision of Plenary Meeting of the Provincial 

House of Representatives of Partai Islam Damai Aman; 
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10. Exhibit P-10  : Photocopy of 2014 Political Party Registration, Verification 

and Determination Report; 

11. Exhibit P-11  : Photocopy of the 1945 Constitution of the Republic of 

Indonesia; 

12. Exhibit P-12  : Photocopy of the General Election Commission Verification 

on Provincial Party Stewardship in 2012 (North Maluku); 

[2.3] Whereas with regard to the Petitioner's petition, the President conveyed the 

statement in the hearing on September 25, 2017 which was then supplemented by the 

statement of the President received at the Registrar's Office of the Court on October 

12, 2017, presenting as follows:  

I. THE PETITIONERS’ PETITION POINTS  

Whereas principally the Petitioners submit petitions for reviewing the following 

provisions:  

1. Article 173 paragraph (1), paragraph (2) point e and paragraph (3) of General 

Election Law,  

(1) The Political Parties Participating in the General Election is political 

parties that have been determined/passed verification by the General 

Election Commission.  

 ... 

(2) Political parties that have passed verification with the conditions as 

referred to in paragraph (2) are not re-verified and are determined as 
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Political Parties Participating in the General Election  

2. Article 222, "Candidate pairs are proposed by Political Parties or Coalition of 

Political Parties Participating in the General Election that meet the 

requirements for obtaining seats at least 20% (twenty percent) of the number 

of the House of Representatives’ seats or obtain 25% (twenty-five percent) of 

the valid votes nationally at previous period General Election of the House of 

Representatives.  

Against the 1945 Constitution. 

II. LEGAL STANDING OF THE PETITIONERS 

The description of the legal standing of the Petitioners will be explained in more 

detail in the full statement of the Government which will be submitted at the next 

hearing or through the Registrar's Office of the Constitutional Court. 

However, the Government appealed to His Majesty the Chairperson of the 

Panel of Judges of the Constitutional Court to consider and assess whether the 

Petitioners have legal standing or not, as determined by Article 51 paragraph 

(1) of Law Number 24 of 2003 concerning the Constitutional Court as last 

amended by Law Number 8 of 2011 concerning Amendments to Law Number 

24 of 2003 concerning the Constitutional Court and based on previous 

Constitutional Court decisions, namely Decision Number 006/PUU-III/2005 and 

Decision Number 11/PUU-V/2007.  

III. GOVERNMENT EXPLANATION OF THE MATERIAL FILED BY THE 

PETITIONERS 
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Regarding the material filed by the Petitioners, the Government submits the 

following information: 

1. That Article 1 paragraph (2) of the 1945 Constitution declares that 

sovereignty is in the hands of the people and carried out according to 

the Constitution. One manifestation of the sovereignty of the people is 

the holding of a General Election to elect the President and the Vice 

President and the General Election to elect Members of the House of 

Representatives, Regional House of Representatives and Provincial 

House of Representatives to be carried out in a democratic and civilized 

manner through the people’s broadest participation based on the 

principles of direct, public, free, confidential, honest and fair.  

2. Article 6A of the 1945 Constitution clearly and explicitly states that the 

President and Vice-President are elected in one pair directly by the 

people. The Candidate Pair of President and Vice President is proposed 

by a Political Party or a Coalition of Political Party participating in the 

general election before the General Election. Whereas the procedure for 

the general election of the President and Vice President and the General 

Election of Members of the House of Representatives, Regional House 

of Representatives and Provincial House of Representatives is further 

regulated in law. To guarantee the implementation of a quality 

presidential and vice presidential general election, fulfill the degree of 

healthy, participatory and accountable competition, a law was drawn up 

on the general election of the President and Vice President in 

accordance with the development of democracy and the dynamics of the 
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people in the life of the nation and state Number 7 of 2017 concerning 

General Elections which contains articles including those petitioned for 

review by the Petitioners, namely Article 173 and Article 222 as direct 

derivatives of the 1945 Constitution. 

3. That the General Election is one of the pillars of democracy as a vehicle 

for the realization of popular sovereignty in order to produce a 

democratic government. So that it is expected to become a government 

that has strong and trustworthy legitimacy. To realize these goals, efforts 

and all components of the nation are needed to maintain the quality of 

general elections. Elections as provided for in Law Number 7 of 2017 

concerning General Elections must be carried out effectively and 

efficiently.  

4. Whereas the Political Parties Participating in the General Election 

constitute political parties that have been determined/passed verification 

by the General Election Commission as provided for in the provisions of 

article 173 paragraph (1) of a quo Law, this means that parties 

participating in the General Election are parties that have qualifications 

and competencies based on certain requirements that are used as a 

benchmark for people's confidence in these parties. This has become 

very important in order to improve the quality, efficiency and 

effectiveness of the holding of general elections. 

5. In principle, all parties participating the General Election are absolutely 

verified, both against the old party and the new party, but the verification 

forms are different. This difference is not a form of unfair treatment of 
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parties participating in the general election but rather the acceleration of 

the process, efficiency and effectiveness of the verification process.  

6. The Government needs to convey in this hearing, that currently there are 

73 political parties that have legal entities, in which in the 2014 General 

Elections there were 61 political parties that were declared not passing 

verification and now want to participate in the 2019 General Election. 

Against political parties that do not pass the verification, they must 

register and be verified again. However, for the 12 other political parties, 

there was no need to re-verify because it was categorized as having 

passed the previous verification, namely Partai Nasional Demokrat 

(Nasdem), Partai Kebangkitan Bangsa (PKB), Partai Keadilan Sejahtera 

(PKS), Partai Demokrasi Indonesia Perjuangan (PDIP), Partai Gerakan 

Indonesia Raya (Gerindra), Partai Golkar, Partai Demokrat, Partai 

Amanat Nasional (PAN), Partai Persatuan Pembangunan (PPP), Partai 

Hati Nurani Rakyat (Hanura), Partai Bulan Bintang (PBB), as well as 

Partai Keadilan dan Persatuan Indonesia (PKPI). 

7. Whereas for parties that have passed verification in the 2014 general 

election, of course the government will continue to carry out data 

collection and conduct administrative examination to match the truth and 

validity of the participants of the political parties but need not be re-

verified. This is because re-verification will actually consume the budget 

and implementation time, because the verification measure is the same 

as before, this is the main reason for not verifying the parties that have 

followed before, namely in the context of budget efficiency and the 
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effectiveness of the time used in the verification process for participants 

in the 2019 General Election. 

8. Whereas the choice of arrangement regarding the verification of political 

parties as provided for in Article 173 paragraph (1) and paragraph (3) of 

the General Election Law does not result in the recognition of the right 

to recognition, guarantee, protection and fair legal certainty and equal 

treatment as provided for in Article 28D Paragraph (1) of the 1945 

Constitution is neglected, precisely with the arrangement regarding 

verification of political parties in the Law being reviewed it has firmly 

provided a guarantee of fair legal certainty, bearing in mind that the 

verification arrangements apply to all political parties that have been 

passed verification so there is no need to verify and for new political 

parties that have never been verified before, so that according to the 

Government it will actually lead to injustice when equating between 

political parties that have been verified with new political parties which 

have never been verified at all. 

9. Whereas the regulation regarding the representation of women in a quo 

Law has been in line with the decision of the Constitutional Court point 

22-24/PUU-VI/2008, part of the opinion of the Court [3.15.1] which 

among other things stated "Whereas along the 30% quota threshold 

(thirty per hundred) and the necessity of one woman from each of the 

three legislative candidates for women and men is considered adequate 

as a first step to give women the opportunity on the one side, while on 

the other side, it offers the public/voters to assess and review the 
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acceptability of women entering the political sphere which is not solely 

because of their status as women, but also in terms of their capacity and 

capability as legislators, and their place according to Indonesian culture. 

The granting of a quota of 30% (thirty per hundred) and the necessity of 

one female candidate from each of the three candidates constitutes 

positive discrimination in the framework of balancing between 

representation of women and men to become legislators in the House of 

Representatives, Regional House of Representative and 

Provincial/Regencial/Municipal House of Representatives. The granting 

of a quota of 30% (thirty per hundred) for female candidates is confirmed 

by Article 55 paragraph (2) of Law 10/2008 so that guarantees provide 

greater opportunities for women's electability in general elections". 

10. Even a quo Law has also provided regulation on women's representation 

in many of its articles, among others, namely the General Election 

Commission (refer to Article 10), in the General Election Commission 

membership selection team (refer to Article 22), in the Commitment 

Making Officer (refer to Article 52), on the Voting Committee (refer to 

Article 55), in the Voting Organizer Group (refer to Article 59), in the 

regencial/municipal General Election Supervisory Body (refer to Article 

92), for political parties (refer to Article 173 paragraph (2) that is 

requested for reviewing), and in the Prospective Candidate List (refer to 

Article 246 paragraph (2), as well as the obligation for the general 

election organizer institution to carry out verification and announcement 

of women's representation (refer to Article 248, Article 249, Article 252, 

and Article 257).  
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11. Related to the provisions of Article 222 of Law No. 7 of 2017 states that 

Candidate Pairs are proposed by Political Parties or a Coalition of 

Political Parties participating in the General Election that meet the 

requirements for obtaining seats at least 20% (twenty percent) of the 

total seats in the House of Representatives or obtain 25% (twenty-five 

percent) of national valid votes in the General Election of the House of 

Representatives members, in previous general elections. This is a 

reflection of the strong initial support from the House of Representatives, 

in which the House of Representatives is a symbol of people's 

representation of the candidates for President and Vice President 

carried by political parties or a coalition of political parties.  Thus, the 

requirements for nominating the President and Vice President as 

provided for in Article 222 of Law No. 7 of 2017 related to the support of 

political parties has been in line with the mandate of the constitution that 

describes the sovereignty of the people. And the realization of 

sustainable development through a presidential system of government 

that is more effective and stable. The provision is intended as a 

preliminary requirement or selection that shows acceptability (level of 

trust) for candidates for President and Vice President as reflected in the 

support of the voter community. 

12. The policy of nominating the President and Vice President's threshold 

related to Article Article 222 of Law No. 7 of 2017 is a policy related to 

the general election of the President and Vice President which by Article 

6 and Article 6A of the 1945 Constitution is delegated to the legislators 

to regulate it by law. Thus, the regulation of the nomination of the 
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President and Vice President's threshold policy does not conflict with the 

constitution because a quo provisions do not contain discriminatory 

elements given that the threshold policy for the requirements of the 

candidates for President and Vice President applies to all political parties 

participating in the general election. This applies objectively to all political 

parties participating in the general election without exception there are 

also no distinguishing factors of race, religion, gender, social status and 

others.  

13. The government has the opinion that Article 222 Law No. 7 of 2017 

reflects that candidates for President and Vice President have realized 

the manifestation of popular sovereignty in accordance with the mandate 

of Pancasila and the 1945 Constitution which is the source of all sources 

of law. In addition, the article is a legal norm that is not discriminatory 

and does not conflict with constitutional rights.  

14. Furthermore, by basing also on the above-mentioned Constitutional 

Court decisions, namely Number 14/PUU-XI/2013 in point 3 (three) of 

Legal Considerations paragraph [3.18] stating "As for reviewing the 

constitutionality of Article 9 of Law 42/2008, the Court considers that with 

the implementation of the Presidential Election and the General Election 

of Representative Institution Members in general elections 

simultaneously, the provisions of the requirements for the vote 

acquisition of political parties as a requirement to nominate pairs of 

presidential and vice-presidential candidates constitute the authority to 

Legislators  by continuing to base on the provisions of the 1945 
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Constitution, and it should be noted that Article 9 of Law 42/2008 also 

regulates the requirements for obtaining seats in the nominations of 

candidates for President and Vice President, which read: 20% (twenty 

percent) of the number of seats in the Hosue of Representatives or 

obtaining 25% (twenty-five percent) of national valid votes in the general 

election of the Hosue of Representatives members, before the 

implementation of general election of the President and Vice President", 

the Government has a stance that the regulation in Article 222 of the 

General Election Law regarding the requirements for obtaining seats in 

the framework of submitting candidates for President and Vice President 

is constitutional. 

15. Accordingly, referring to previous Constitutional Court decisions about 

various thresholds, whether the "political parties threshold", "local leader 

threshold", and "electoral threshold", which are the underlying causes, is 

that if this matter is delegated by the 1945 Constitution to be regulated 

by or in the law insofar as it is not discriminatory, then according to the 

Government the "legal policy threshold" is not contrary to the 1945 

Constitution. And of course according to the Government's opinion, the 

provisions of the article being reviewed have been clearly non-

discriminatory because they apply equally to all future candidates for 

President and Vice President proposed by political parties or a coalition 

of political parties without exception, and there are no racial, religious, 

gender, social status, etc. as referred to in Law Number 39 of 1999 

concerning Human Rights and the International Covenant on Civil and 

Political Rights (ICCPR) are thus also in line with the constitutional rights 
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of citizens, namely equal rights within law and government [Article 27 

paragraph (1) of the 1945 Constitution], the right to obtain recognition, 

guarantee, protection and fair legal certainty and equal treatment before 

the law [Article 28D paragraph (1) of the 1945 Constitution], and the right 

to obtain equal opportunities in government [Article 28D paragraph (3) 

of the 1945 Constitution]. In addition, in some of its decisions, the Court 

also referred to Article 28J which allows for restrictions on various rights 

of citizens, provided that the conditions of the restrictions contained in 

Article 28J paragraph (2) of the 1945 Constitution are fulfilled. 

16. Whereas based on the decision of the Constitutional Court Number 

14/PUU-XI/2013 on point 3 (three) of the Legal Considerations 

paragraph [3.19] "Considering whereas based on the above 

considerations, the Petitioners' petition regarding the implementation of 

Presidential Election and Election of the Members of House of People’s 

Representatives is reasoned according to law", then the general election 

to elect members of the House of People's  Representatives, members 

of the Regional House of  Representatives, President and Vice 

President, and to elect members of the Regional House of People's 

Representatives, as a means of realizing people's sovereignty to 

produce representatives of people and democratic state governments 

based on Pancasila and the 1945 Constitution was implemented 

simultaneously.  

17. Whereas in order to carry out the simultaneous election, then Law 

Number 42 of 2008 on the General Election of President and Vice 
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President, Law Number 15 of 2011 on the General Election Organizing 

Committee, and Law Number 8 of 2012 on the General Election of 

Members of the House of People's Representatives, the Regional House 

of Representatives and the Regional House of People's Representatives 

need to be united and simplified into one law as a legal basis for 

simultaneous general elections.  

18. Whereas Law Number 7 of 2017 which is currently being reviewed is the 

legal basis for simultaneous general elections, and therefore it is logical 

according to reasonable reasoning if the regulation in a quo Law is an 

arrangement that changes or corrects, and even revokes the provisions 

in other laws insofar as it relates to general elections in relation to the 

legal basis of simultaneous elections, including among others the 

improvement of institutional arrangements that implment general 

elections.  

19. In a quo Law regarding institutions that carry out general elections there 

are 3 (three), namely General Election Commission, General Election 

Supervisory Body and Honorary Board of General Election Organizer. 

The position of the three institutions is strengthened and clarified by their 

duties and functions, as well as adjusted to the development of legal 

requirements in the General Election Implementation. Institutional 

strengthening is intended to be able to create a smooth, systematic and 

democratic General Election Implementation.  

20. Whereas the Government highly appreciates the efforts made by the 

people in participating in giving contributions and thoughts in building an 
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understanding of constitutionality. The people's thoughts will become a 

valuable reference for the Government in particular and the Indonesian 

people in general. On such rationale, the Government hopes that 

dialogue between the people and the Government will continue to be 

maintained with a common goal to build a life of nation and state for a 

better future for Indonesia and develop itself in governance with the aim 

of contributing positively to realize the ideals of the Indonesian nation as 

in the Fourth Paragraph of the 1945 Constitution.  

IV. PETITUM 

Based on the aforementioned information, the Government pleads with His 

Majesty the Chairperson/Member of the Panel of Judges of the Constitutional 

Court to examine, hear and decide upon the petition for reviewing Article 173 

paragraph (1) and paragraph (3), as well as Article 222, to provide the following 

decisions:  

1. Receive information from the government as a whole;  

2. Declare Article 173 paragraph (1) and paragraph (3) and Article 222 of 

Law Number 7 of 2017 concerning General Elections do not conflict with 

the 1945 Constitution of the Republic of Indonesia.  

However, if His Majesty the Chairperson/Panel of Judges of the Constitutional 

Court has another opinion, we request the wise and fairest possible verdict (ex 

aequo et bono). 

To complete his statement, the President attaches a statement from the 

President (additional) to the Petition for Reviewing Law Number 7 of 2017 concerning 
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General Elections against the 1945 Constitution, which is basically an explanation 

document as follows:  

1. The Mini Opinion of Partai Gerindra Faction against the Draft Law on the 

General Elections was submitted on June 19, 2017 and signed; 

2. The Mini Opinion of Partai Demokrasi Indonesia Perjuangan Faction against 

the Draft Law on the General Elections was submitted on July 13, 2017 and 

signed; 

3. The Mini Opinion of Partai Amanat Nasional Faction against the Draft Law on 

the Implementation of General Elections was submitted on July 13, 2017 and 

signed; 

4. The Mini Opinion of Partai Golkar Faction against the Draft Law on the 

Implementation of General Elections was submitted on July 13, 2017 and 

signed; 

5. The Mini Opinion of Partai Keadilan Sejahtera Faction against the Draft Law on 

the General Elections was submitted on June 19, 2017 and signed; 

6. The Mini Opinion of Partai Demokrat Faction against the Draft Law on the 

General Elections was submitted on July 13, 2017 and signed; 

7. The Mini Opinion of Partai Nasional Demokrat Faction against the Draft Law on 

the General Elections was submitted on July 13, 2017 and signed; 

8. The Mini Opinion of Partai Kebangkitan Bangsa Faction against the Draft Law 

on the General Elections was submitted on July 13, 2017 and signed; 
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9. The Mini Opinion of Partai Hati Nurani Rakyat Faction against the Draft Law on 

the General Elections was submitted on July 13, 2017 and signed; 

10. The Mini Opinion of Partai Persatuan Pembangunan Faction against the Draft 

Law on the General Elections was submitted on July 13, 2017 and signed; 

11. The Mini Opinion of Partai Demokrat Faction of the Indonesian House of 

Representatives against the Draft Law of the Republic of Indonesia concerning 

the Implementation of General Election in Level II Discussion (decision making) 

was submitted on July 19, 2017 and signed;  

12. The Final Opinion of Partai Nasional Demokrat Faction of the Draft Law on the 

General Elections was submitted on July 20, 2017 and signed; 

13. The Final Opinion of Partai Persatuan Pembangunan Faction of the Indonesian 

House of Representatives against the Draft Law on the General Elections was 

submitted on July 20, 2017 and signed; 

14. The Final Opinion of Partai Hanura Faction of the Indonesian House of 

Representatives against the Draft Law on the General Elections was submitted 

on July 20, 2017 and signed; 

15. The Final Opinion of Partai Kebangkitan Bangsa Faction of the Draft Law on 

the General Elections was submitted on July 20, 2017 and signed; 

16. The Final Opinion of Partai Keadilan Sejahtera Faction of the Indonesian House 

of Representatives against the Draft Law on the General Elections was 

submitted on July 20, 2017 and signed; 
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17. The Final Opinion of Partai Kebangkitan Bangsa Faction of the Draft Law on 

the General Elections was submitted on July 20, 2017 and signed;  

18. The Report of drafting team and synchronization team to Working Committee 

in the Draft Law Working Committee Meeting on General Elections on 13 July 

2017 and signed;  

19. The Report of the Working Committee to the Draft Law Special Committee on 

General Elections in the Special Committee Working Meeting on 13 July 31, 

2017 and signed;  

20. Report on the Working Visit of the Draft Law Special Committee on General 

Elections to Aceh Province on the 19th. to 21st of February 2017 and signed;  

21. Faction and Government Opinion Matrix on pending material in the Draft Law 

Special Committee on the Implementation of General Election (there are 3 

matrices);  

22. Compilation of pending material in the Working Committee of the Draft Law on 

the Implementation of General Election;  

23. Results of the Decision of the Special Committee Working Meeting on 13 July 

2017;  

24. Report of the Chairperson of the Draft Law Special Committee on General 

Elections at the Indonesian House of Representatives Plenary Meeting on 

Thursday, July 20, 2017.  

In addition, to support his statement, the Government at the hearing on 

November 14, 2017 was approved by the Panel of Judges to submit two experts, 
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namely Dr. Harjono S.H., M.CL., and Dr. Maruarar Siahaan S.H., who submitted 

written information and was received at the Registrar's Office of the Court on 

November 22, 2017, principally as follows:  

1. Dr. Harjono S.H., M.CL. 

 Presidential System 

 The government system of the 1945 Constitution is a presidential system 

but there are very significant differences with the American presidential 

system in drawing up laws. The drawing up of law in America will not 

experience stuck or deadlock when there is a very inharmonious 

relationship that occur "hostility" between the president and parliament. 

The American president has the authority to veto a law that has been 

ratified by the Congress but the veto can be annulled when the Congress 

with a conditional majority vote cancelled out the president's veto so that 

the Act remains valid. The Indonesian presidential system is theoretically 

potentially deadlocked when there is a disharmony between the House of 

Representatives and the President in drawing up a law. If the House of 

Representatives and the President are in a position of hostility and do not 

arrive at a joint agreement between the two then the Law will not be born. 

This situation is unprecedented but it does not guarantee that in the future 

it will not happen. If it happens, it will certainly disrupt the running of the 

government. The certainty of the small situation will occur when the 

relationship between the President and the House of Representatives is 

very harmonious, one of the determinants is that the stalwarts of the 

president in the House of Representatives are strong enough, moreover 
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the bearers and stalwarts are the majority in the House of 

Representatives. In the context that the president has strong support from 

the House of Representatives, this has caused the presidential system in 

Indonesia to be criticized as a presidential system with a parliamentary 

sense because there are many parties and the president is not supported 

by parties that get an absolute majority in the House of Representatives, 

so that the president must conduct bargaining to get additional support.  

Political parties as political superstructure in the 1945 Constitution 

In political science it is often mentioned that political parties are political 

infrastructures, but the amended 1945 Constitution places political parties as a 

political suprastructure whose existence is explicitly stated along with their rights by 

the Constitution’s articles. Even the constitution in its implementation requires the 

existence of political parties because both formally and materially it is impossible for 

the 1945 Constitution to be implemented without political parties. How could the 

House of Representatives and the People's Consultative Assembly can be formed 

and the president is elected without any political party because the Constitution 

requires political parties that have the right to nominate the membership of the House 

of Representatives and the presidential candidates. Sovereignty in the hands of the 

people carried out according to the constitutional, constitutional formal channels exist 

in political parties. The party is a constitutional institution based on democracy. 

Sovereignty in the hands of the people every five years will be mandated to political 

parties through democratic general elections and for five years a democratic process 

will take place through representation. The people are represented by their 

representatives in the representative institutions. Because of the representative 
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institutions, then certainly the number of its members is limited not as much as 

represented. If the ratio between the voters represented and those elected to be 

representatives is very much, certainly the competition between those who will be 

elected is very strict because of the basis of the election one man one vote. Electing 

one person among the millions of people who qualify to become president will be very 

competitive when compared to electing one person among ten persons. The 

probability ratio is one per million and one tenth. 

Restrictions on the number of political parties are unknown, meaning that 

insofar as the party is established in accordance with the law there are no restrictions 

on the number of political parties. The rights of citizens shall be guaranteed to 

establish political parties. However, there are conditions that must be fulfilled so that 

political parties can be recognized as legal entities as contained in Article 2 of the Law 

Number 2 of 2011. The minimum requirement for the number of founders shall be 

determined which means that even though everyone has the right to association and 

assembly, but the minimum number is remain restricted needed to be able to establish 

political parties. There is a minimum requirement for the number of founders and 

members in the establishment of political parties as determined in the Law, actually a 

threshold requirement as well. Although the freedom of association and assembly is 

a citizen right which means the citizens is free to assembly with any number with other 

citizens, the minimum number of political parties is determined because political 

parties have different functions with other organizations or associations. Political 

parties are the suprastructure of the Constitution which is based on the democracy. 

Other requirements regarding stewardship determined in the party law are that they 

must have regional stewardship in each province and 75% of each regency in the 

relevant province and 50% of the total number of districts in the respective 



- 67 - 

 

regencies/cities. This severe conditions is actually nothing but a threshold for citizens 

who intend to establish a political party that have a function as a political 

suprastructure. Without being fulfilled, these conditions will not get the status of a 

legal entity which consequently cannot participate in the general election. If then a 

political party passes to participate in the general election but only gets very few seats 

then the political party has no right to form a faction in the House of Representatives 

or the People’s Consultative Assembly and must coalition with another faction and 

this is another form of threshold. The Constitution does not state these conditions for 

establishing political parties. General Elections are needed to elect people's 

representatives in a democratic system so that the candidate for people's 

representatives must compete. The requirements for establishing a party are the first 

filter to compete in the democratic process. This does not occur in other types of 

associations or organizations. The qualification stage is indeed needed and this is 

very reasonable in the process of representative democracy. A candidate from a 

political party before participating in a national election is actually competing internally 

with other members of the political parties concerned. The competition should be 

carried out democratically, for example through party conventions, because the 

democratic process starts with political parties. In democracy, equality of rights 

between voters is absolute, but equality of political rights between political parties is 

not right because precisely general elections are conducted to determine which party 

wins the general election and which one loses, this means to determine the difference 

between the two.  

Thus, equating the rights of parties that have many partisans with parties that 

are few partisans is inappropriate because the General Election indeed intends to 

compete to get partisans or votes. The provision of different political rights to the 
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majority party and minority parties does not conflict with equality rights before the law. 

The political rights of the political parties that win the general election can be seen 

clearly in the system of parliamentary government, namely the right to compile a 

cabinet. 

Whether the threshold is contrary to the Constitution 

The contents of the provisions of Article 6A paragraph (2) of the 1945 

Constitution is "Candidates for President and Vice President shall be proposed by 

political parties or a coalition of political parties participating in the general election 

before the holding of general election. president, With the formulation, whether every 

political party participating in the General Election has the right to nominate the 

president or vice president. The use of phrases of political parties or coalition of 

political parties is not explained why political parties can nominate themselves or 

coalition with other parties. This formulation can accommodate the provision of 

conditions for proposing presidential and vice-presidential candidates which are at 

least supported by 20% of seats in the House of Representatives and 25% of national 

valid votes in the previous general elections. For parties that get 20% or more seats 

in the previous general election they can propose themselves, while those whose 

seats are less able to coalition with other parties. Are the provisions of this threshold 

reduces the right of citizens to participate in presidential elections. The requirements 

of the presidential and vice-presidential candidates shall be provided for in Article 6 

paragraph (1) of the 1945 Constitution, namely: Candidates for President and 

Candidate for vice-president shall be an Indonesian citizen since his birth and never 

accept other citizenship of his own accord, never betray the country, and spiritually 

and physically to carry out the duties and obligations as President and Vice President. 
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In paragraph (2) it is stated that the conditions for becoming president and vice 

president shall be further regulated by the law. Provisions in paragraph (1) are 

constitutional provisions because they are contained in the constitution, while the 

provisions which are basically in paragraph (2) are provisions of the Law. Citizens' 

right to become a presidential candidate is only given to citizens who fulfill the 

requirements, both by the Constitution and by the Law, so that the Constitution and 

the Law have eliminated some citizens to be nominated as President and Vice-

President because they do not fulfill the requirements and and this actually makes 

some citizens are not treated equally before the law. The candidacy of president and 

vice president according to the Constitution is not in the citizens but is clearly in the 

hands of political parties, in which as the experts explain above, political parties are 

the political superstructure and constitutional institutions. As a democratic institution, 

the political rights of political parties are not the same because it is indeed the basis 

of the rights granted to political parties based on vote acquisition in the general 

elections. What does it mean for general elections if all political parties are given the 

same rights without taking into account the votes acquired. Article 8 paragraph (3) of 

the Constitution clearly gives different rights between political parties based on the 

vote acquisition which reads: if the President and Vice President are dead, resign, 

dismissed or unable to carry out their obligations during their term of office 

simultaneously, the caretaker of the presidential duties is the Minister of Foreign 

Affairs, the Minister of Home Affairs and the Minister of Defense acting together. Not 

later than thirty days after that, the People's Consultative Assembly convened a 

session to elect the president and vice president "from two candidates for President 

and Vice President proposed by political parties or a coalition of political parties whose 
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presidential and vice-presidential candidates won the first and second most votes in 

the previous general election, until the end of the term of office". 

Thus giving the political rights differently to the party in the candidacy of the 

president and vice president does not contradict the Constitution, because indeed in 

the electoral process to be obtained is the number of votes obtained from political 

parties participating in the general election. Political anomalies will occur if the elected 

president and vice president do not have representatives of political parties that bear 

them in significant numbers in the House of Representatives. The presidential system 

will turn into a parliamentary system because the elected president does not get 

enough support in parliament so he/she has to barginate with political parties in the 

parliament or the government will be unstable and even if there are always different 

views between the president and the House of Representatives, the government will 

be disrupted because it is not simply for a bill to get mutual agreement to become a 

law.  

The basis for the threshold of presidential elections is the vote acquisition of 

bearer political parties for candidates in the previous general election is not necessarily 

contrary to the Constitution, because democracy is indeed a competition and for those 

who have competed, as well as received a real and sufficient vote of support still has 

meaning in giving political rights. Provisions regarding constitutional institutions cannot 

always be confronted face to face with the equality right before the law. A provision 

that citizens have equality before the law but in fact the General Election Law gives 

suffrage rights only to citizens who attain the age of 17 years old and have married in 

fact contrary to the equality rights of citizens. Hypothetically it can happen that the age 

can be different from the different months and days and even different hours. 
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Juridically, too, whatever the difference, although different days, the right to vote 

cannot be given to those who are less than fifteen years old. A citizen who is less than 

fifteen years old but has been married and divorced why is he/she given different 

political rights than those of the same age but have never married. If the rights of 

political parties that have participated in general elections and real gets a vote is 

distinguished by the law with political parties that have never participated in an general 

election at all, this should be equaled to why ever married distinguishes political rights 

given to citizens of the same age. Therefore using the equality rights before the law 

cannot be applied in the review of a quo Law.  

Thus it can be concluded: 

1. Threshold is not contrary to the Constitution;  

2. Threshold strengthens presidential practices; 

3. The candidacy of president and vice president is the right of political parties as 

constitutional institutions and not individual rights, so that it is not appropriate 

to be reviewed with equal rights of citizens before the law; 

4. Provisions relating to the system of government regulated by the constitution 

cannot be reviewed for its constitutionality based on human rights because the 

legal force is the same, namely, derived from the constitution. 

2. Dr. Maruarar Siahaan S.H. 

Introduction 

One thing is undoubtedly that every public policy decision maker who designs policy 

decisions, whether concerning laws or implementation of government and 
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development, must always look for the basis of validity and legality as constitutional 

indicators of decisions adopted by interpreting the constitution to determine the scope 

of its discretionary freedom is within the limits of the constitution. Such constitutional 

indicators are measures that can be used as justifiers by looking at:  

1. Opening, which contains the national outlook on the Pancasila;  

2. The aim of the State in the fourth paragraph of the Opening; 

3. Constitutional norms which is the nature of Human Rights and Not in the body 

of the 1945 Constitution.  

Reference to the three benchmarks as constitutional policy indicators, ordering 

that the invention of constitutional law must be carried out with interpretation, 

construction and refinement, as a method known in the science of law in general. 

National Law Politics 

Law is a social phenomenon that contains very broad aspects, and is formed 

through a process of interaction of various aspects and strengths, such as politics, 

economics, social, cultural, religious, moral, technology and national outlook. Various 

values and standards of behavior are formed through a process of interaction in 

diverse or diverse societies, then constitute its own complexity in the formation of law, 

including electoral law, so that law can be learned from various perspectives that 

shape different legal disciplines. We therefore find that comprehensiveness also in a 

variety of disciplines, such as legal philosophy, legal sociology, legal anthropology, 

legal history, legal comparison and others. At the current and relatively younger level 

of development, we are witnessing the birth of a new field of legal politics.  
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Legal politics is a translation of the term rechtspolitiek. Politiek means beleid or 

policy. Therefore legal politics is often interpreted as a choice of concepts and 

principles as an outline of a plan that determines the direction, shape and content of 

the law to be created. Policy is defined as: "the principles, on which any measure or 

course of action is based; prudence or wisdom of government or individuals in the 

management of their affair, public or private; general prudence or dexterity; sagacity". 

With the formulation of the aforementioned policy, we can more fully say that 

legal politics is a legal policy or policy about the direction of the law that will be enforced 

by the state to achieve a predetermined goal, which can take the form of making a 

new law and instead replace the old law. The administrators of the State power that 

compose legal politics, will implement it based on the vision or ideals of the law 

(rechtsidee) embodied in Pancasila and staats fundamental norm in the 1945 

Constitution. Because legal politics are formulated by state administrators in the legal 

field, actually legal politics is a statement of the State's wishes regarding the law that 

will apply in its territory.  

If legal politics is seen as a process of decision option to shape policies in 

achieving predetermined state goals, it is clear that such policy choices will be 

influenced by various contexts including political power, legitimacy, constitutional, 

economic, social and cultural systems. That means that state legal politics always pay 

attention to existing realities, including the reality of pluralism of religion, culture, 

ethnicity, customs, economics, social, political and values that are adopted in the 

association of nations. Legal politics as a process of renewal and law making always 

has a critical nature of the legal dimension that is ius constitutum and ius 

constituendum, because the law must always adjust to the goals to be achieved by 
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the community, as has been decided. Therefore legal politics is always dynamic, 

where law is not an autonomous institution, but rather, it relates to other sectors of life 

in society.  

One thing that is very important to be considered especially in interpreting norm 

constitutionality in judicial review, experience in historical aspects, especially in the 

formation of state institutional systems and structures, in relation to one another, is an 

important factor in assessing constitutionality indicators of norms. Often people use 

logic alone, by way of philosophical thinking that refers to reasoning skills or 

considerations, so then draw conclusions. Something logical is interpreted as a 

conclusion drawn as truth. But legal life is often said not based on logic, but rather 

experience. Benjamin Cardozo revealed that  ...the law is necessarily a logical code, 

whereas every lawyer must acknowledge that the law is not always logical at all. By 

quoting from Justice Holmes, who sai:  “The life of the law has not been logic; it 

has been experience”, but Holmes did not tell us that logic is to be ignored when 

experience is silent. Law is said to be needed as a logical rule, but every legal scholar 

must admit that the law does not always have to be logical at all, even though logic 

cannot be ignored when experience does not say anything. 

Norms Requested To Be Reviewed 

The norms of Law Number 7 of 2017 concerning General Elections that are 

requested to be reviewed to the 1945 Constitution but specifically I focus on Article 

222 concerning the requirements for Acquisition of Political Parties’ Votes to propose 

Candidates for President and Vice President in general elections, which are filed by 

the Petitioner is the Case Number 44/PUU-XV/2017, 53/PUU-XV/2017, 59/PUU-

XV/2017, 70/PUU-XV/2017, 71/PUU-XV/2017 and 72/PUU-XV/2017.  
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The norms petitioned to be reviewed for their constitutionality which are an 

important part of such Petitions are related to the electoral threshold (seat acquisition 

requirements) of Political Parties Participating in the General Election in order to 

nominate the President and Vice President, which by the Petitioners is basically 

considered contrary to the 1945 Constitution, as referred to in Article 4, and Article 6A 

paragraph (1) and (2), Article 22E paragraph (1), and paragraph (2), Article 27 and 

Article 28D paragraph (1) and paragraph (3) and Article 28F, because they are 

considered the essence of the simultaneous general elections on the same day, time 

and hour, and the basis for the requirements for the acquisition of seats or votes based 

on the results of the 2014 general election, in which at the same time confirms the 

right of new political parties to propose candidates for President and Vice President. 

In addition, it was also stated that the requirements for the vote acquisition of political 

parties to nominate presidential and vice-presidential candidates were seen as 

contradictory to the 1945 Constitution because they would force the political parties to 

join to fulfill the requirements to nominate the President and Vice President, in which 

creates conditions that are prone to transactional politics that damages the democratic 

system and inhibiting the emergence of quality figures, tested, experienced leading in 

the legislative, executive and judicative branches. 

Constitutional Boundaries of the Legislators 

Modern constitutions which become the highest law and guidelines in the 

administration of the state, not only contain basic norms which are concretely 

formulated, but also contain constitutional principles or principles that are formulated 

in an abstract and general manner, as well as only contain an outline. More than a 

concise and sociable document. Especially the 1945 Constitution, after any changes 
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with the opening which is the soul and philosophy above where the state of the 

Republic of Indonesia was formed and the purpose of the establishment of the state 

of the Republic of Indonesia which was proclaimed on 17 August 1945 has this 

character. From the opening of the 1945 Constitution, which determines the direction 

and purpose of the formation of the state of the Republic of Indonesia, it is very clear 

that this goal is based on a nation's view of a country called the welfare state. Contrary 

to the concept of the state in liberalism thinking, with a limited role of the state and 

even at one time formulated in history only as a night watchman, then in the concept 

of a welfare state, the role of the state in seeking prosperity is so broad, which 

influences the constitutional boundaries for freedom of discretion of the Legislators in 

a legal political framework that provides sufficient space for the the establishment of 

legal norms to be established.  

In the context of our discussion of legal politics as a direction in legal 

development to achieve a predetermined state goal, the problem is to understand the 

basis and purpose of the state formed, which occurred through national consensus by 

the founding fathers of the country. The basis and objectives of such countries will be 

found in the constitution, as a general consensus. In addition to laying down the goals 

and foundations of the state, a constitution is usually intended to regulate three 

important things, namely: (a) determining the limits of the power of state organs, (b) 

regulating relations between one state institution and another, and (c) regulating the 

power relations between state institutions and citizens. 

Therefore the interpretation of a norm in the constitution must pay attention to 

the historical factors of a country, the relationship between state institutions to one 

another, the adopted government system, socio-political conditions, economics, 
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culture as interpretive contexts, experiences in the Constitutional Court jurisprudence 

as final interpreter of the constitution. One norm in the constitution can not be drawn 

out independently of the entire constitution in the 1945 Constitution and provides a 

standalone interpretation of it, because the constitution with the aforementioned 

aspects becomes an integrity of the constitution, which then also giving soul to the 

constitution in its motion which is called the spirit of the constitution. 

The experience of coming out of authoritarian government in the New Order 

era, and reforms that continue to make a choice of presidential government system 

with the separation of powers and more stringent checks and balances, caused the 

choice to have an impact on building relations between the legislature and executive, 

so that it is in the strength of balance and supervision, the government is expected to 

remain effective. This also means that the political party system that sits in the 

legislative in such a way is expected to still allow government programs compiled by 

the President to run effectively and efficiently. The presidential system of government 

in combination with the context of a multiparty system, it is a difficult combination, 

which can lead to political instability, sometimes resulting in the collapse of democracy 

as experienced in the Philippines and Latin America. Of course, a simple party system 

is a suitable choice for a presidential government system, so that the President faces 

the mechanism of checks and balances in Parliament, but it can still proceed well, by 

giving way to the sustainability of the executive program effectively. 

The existence of political parties in experiences that are facilitated based on 

assembly and association rights guaranteed by the constitution and relatively easy to 

stand up and gets status as a political party participating in the general election, in 

Indonesia's experience, sometimes naturally the political party is unsustainable 
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because it does not get voter support. Therefore the ease of establishing political 

parties after reforms should be escorted and governed by regulation in such a way, so 

that even if there are parties who are able to establish a political party on such 

conditions it is not easy and expensive, they should remain in legal arrangements in 

accordance with legal politics suitable for the welfare state of Indonesia. 

It is a common understanding that the struggle for power by relying on the votes 

of the people in general elections is not easy in the process of democratic life where 

sovereignty is in the hands of the people. However, the success of many parties in 

establishing new political parties must always pay attention to the government system 

adopted and determined in the 1945 Constitution. Article 1 paragraph (2) determines 

that sovereignty is in the hands of the people, and is implemented according to the 

constitution, indicating that the democracy must escorted by a constitution and law 

established in accordance with the constitution. It is said that democracy must be 

escorted by nomocracy, so that the circumstances that move away from the ideals of 

a welfare state can be avoided. Regulation of Political Parties and General Elections 

must naturally lead the growth and life of the Political Parties to be stronger.  

Therefore, building a presidential government system with a multi-party political 

system, through examinations with the requirements for vote acquisition in legislative 

elections to be able to nominate presidential and vice-presidential candidates, is a 

natural manner to reduce political ambition to reach power through the establishment 

of new political parties without the strong foundation and roots in society. The 

emergence and sinking of new political parties has become an experience that must 

be considered in drafting regulations, so that naturally there will be examinations that 

allow political parties that have no place and support in society to be eliminated 
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naturally. Therefore the provisions for the requirements for vote acquisition to 

nominate candidates for president and vice president do not conflict with Article 1 

paragraph (3) of the 1945 Constitution, nor do they conflict with Article 6A, Article 22E 

of the 1945 Constitution, because such norms are still in extensive constitutional 

boundaries of the legislators to be filled with due regard to the presidential government 

system in combination with a multi-party system, the experience of Indonesian state 

governance in relation to stable governance, and the aim of building effective 

executive-legislative relations. 

The Requirements For Vote Acquisition Do Not Conflict With Articles On Equal 

Rights And Fair Legal Certainty 

Simultaneous general elections between the House of Representatives, 

Provincial House of Representatives, Regional House of Representatives and 

President/Vice President as interpreted in Article 6A and Article 22E of the 1945 

Constitution, are arguments submitted to declare Article 222 of Law Number 7 of 2017 

is unconstitutional, based on the presumption of the previous general election results, 

namely the 2014 General Election used as the basis of past or done, so that it is no 

longer relevant to be used for the candidacy of the President and Vice President in 

2019, and at the same time the newcomer Political Parties is discriminated. This is not 

true, because the results remain important as a political map and experience that 

shows data and facts in formulating policies for the governance and state 

administration. 

What Justice Holmes said as quoted by Judge Benjamin Cardozo, which was 

stated above, is very relevant to the way of thinking seen from this argument. If the 

law is to be seen from the logic alone, indeed such simultaneous general elections will 
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no longer require the requirements for vote acquisition of political parties to be able to 

nominate Candidate Pair for President/Vice President. But life and law formation are 

not based solely on logical thinking, but also must be based on experience as found 

in history, ideals, and judges' decisions, especially the Constitutional Court Judges, in 

the relevant cases, related to the social, economic, political, cultural context and 

others. The experience of a multi-party system and the 1955 general election with a 

government of parliamentary democracy has resulted in the government falling up and 

being ineffective. Although the Indonesian government system is currently 

presidential, but the many party systems that are possible, which is based on the 

freedom of association and assembly guaranteed by the 1945 Constitution, the difficult 

combination between presidential systems and multi-party systems requires legal 

arrangements to lay down executive and legislative relations that allow effective 

governance in compiling and running the program with sufficient support in the 

legislative. 

The Constitutional Court Decision Number 14/PUU-XI/2013, states that: "from 

the point of view of the original intent from the preparation of amendments to the 1945 

Constitution there has been a visionary picture of the implementation of the 

Presidential Election, that the Presidential Election is held simultaneously with the 

Election of Representative Institution Members.  

"... taking into account that the implementation of the Presidential Election and 

the Election of Representative Institution Members in simultaneous general elections, 

the provisions of article on the requirements for the vote acquisition of political parties 

is the requirement to propose a presidential and vice-presidential candidate pair 
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constitute the authority of the legislators while still basing on the provisions of 1945 

Constitution."   

The Constitutional Court did not state that the requirements for vote acquisition 

of the Political Parties should not be determined because it was unconstitutional, but 

said it remained the authority of the legislators by referring to the provisions in the 

1945 Constitution. Therefore, an interpretation that looked at the nature of the 

simultaneous Election and the provision that Candidate Pair of President and Vice 

President is proposed by political parties or a coalition of political parties participating 

in general elections before the implementation of general election, causing Article 222 

of the General Election Law regarding the requirements for the vote acquisition of the 

political parties to propose candidates for president and vice president contrary to the 

1945 Constitution, incorrect and not sufficiently grounded because it oversimplifies the 

problem by relying on textual interpretations and simple logic. Other factors will 

contextually provide the contents of the constitutional interpretation of Article 222.  

Does this automatically contradict the 1945 Constitution, specifically equality 

before law and government, guarantee of fair legal certainty, and non-discrimination? 

This problem has received deep consideration in the decisions of the Constitutional 

Court. Decision Number 19/PUU-VIII/2010, in which the Constitutional Court, among 

others, stated that:  

"A distinction that gives rise to legal discrimination must be considered 

concerning what and on what basis the distinction is made ... Because the proponents 

of rights and/or obligations are legal subjects, only distinctions give rise to different 

legal positions on legal subjects which can lead to legal discrimination ... the definition 

of discrimination prohibited in Article 27 paragraph (1) and 28D paragraph (3) of the 
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1945 Constitution has been further explained in Article 1 paragraph (3) of Law Number 

39 of 1999 concerning Human Rights, namely any restrictions, harassment, or 

exclusion that is directly or indirectly based on the differentiation of humans on the 

basis of religion, tribe, race, ethnicity, group, class, social status, economic status, 

gender, language, political beliefs, which results in reduction, deviation or elimination 

of recognition, implementation or use of human rights and basic freedoms in life, both 

individuals and collectively in the field of politics, economics, law, social, cultural and 

other aspects of life. 

The principle of equality which is usually interpreted "the same should be 

treated equally, and the different should be treated differently or not the same", is a 

condition that is always present in one comparison. Equality is also interpreted as 

uniformity, which is a legal and moral proposition that the same person should be 

treated equally, and correlatively those who are not the same should be treated 

differently. Equality thus includes all statements to the effect that the reason one 

person should be treated in a certain way is that he is “like” or “equal to” or “similar to” 

or identical to” or “the same as” another who receices such treatment. 

Equality are generally interpreted differently from human rights and freedoms. 

Human rights are noncomparative, whose source and justification is in human 

existence. Rights are individual, while equality is social. "Rights" are interpreted as 

demands on circumstances or power, which can be equitably submitted by or for the 

benefit of an individual or group of individuals. These rights may be in the form of 

freedom, prerogatives, privileges, power, exception or immunity. Rights may be based 

on law or morals or habits, and may be a principle or policy. 
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The study of equality was initiated by Plato and Aristotle who stated that the 

same should be treated equally and place equality in a position that is high in law and 

morals. Based on Plato's teachings, Aristotle stated two things about equality that 

dominated the western mind since then, namely: i) Equality in morals means that the 

same things should be treated equally, and things that are not equal should be treated 

not equally in balance with their unequalities; ii) equality and justice synonyms: being 

fair is the same, being unfair is not the same. That statement has raised the question, 

namely what is the relationship of the fact that two things are the same, so that morally 

concluded they should be treated equally, and where the justification that justice is 

equated with equality. According to Westen the answer was found in the elements of 

the equality formula, which states that "the same is treated equally", that is, first, the 

determination of two people is the same, and second, a moral judgment that they are 

treated equally. But actually for the purpose of equality, it must be understood what is 

meant by the statement of two people is the same or similar. The same person, similar 

or equal may mean similar in all respects. But there is no one who is similar in all 

respects. So it may be similar means even though it is not the same in all respects, 

but in some ways the same. People who are the same, may also mean people who 

are morally equal in certain cases. 

By saying two people is the same in one certain thing is the same as requiring 

the existence of a rule, a standard or measure that is set to treat them. Before such 

rules are established there is no measure to compare. After one such rule is 

established, the equality between the two is a logical consequence of the rules set. 

They are equal with regard to these rules because that is the meaning of the equality, 

namely "the same according to the same rules".  
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Then what is the relationship between equality and justice? Justice can be 

interpreted as giving someone what is their right. The idea of justice, just like the idea 

of equality, are two separate principles but related to one another. What is the right of 

someone who must be given to him does not explain what is meant by his rights. 

Making justice meaningful, people must look beyond the argument that each person 

must be given what is his right towards moral measures and substantive laws that 

determine what is his right. One way to determine whether the two concepts of equality 

and justice are interchangeable, is to determine whether each can be reduced 

linguistically to one statement for another, for example as follows:  

1. Giving what is a person's right means giving treatment that he deserves. 

2. Providing treatment that deserves to be received means treating it according to 

moral rules. 

3. Treating people according to moral rules means, (a) determining whether they 

have criteria that are determined morally important by regulations; and (b) give 

to those who have these criteria as specified in the regulations, and do not give 

them to those who do not have them. 

4. Giving those who have such criteria as the treatment determined by the 

regulation, and not giving it to those who do not have that criteria, means 

treating those who are equal with equal treatment in important moral matters.  

5. Treating them equally that is morally equal and treats not equally those who are 

not morally equal.  

This concept is one of the elements or components of what is said to be a 

democratic state of law (Rule of Law), namely the supremacy of law, equality before 
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the law and due process of law. The rule of law with the elements mentioned above 

which at the same time as meaning that form the fundamental principles of the 

constitution can be seen from the point of view of each of these elements. Supremacy 

of law is the principle that state law is above the authority and prerogatives of arbitrary 

rulers, and the principle of equality before the law which is defined as the equal 

submission of all groups of society to state law that is carried out in general, eliminating 

the exception and immunity of government officials and authorities or certain other 

people of the obligation to comply with applicable law. This principle emphasizes the 

equal position of everyone in law and government that is normatively recognized and 

empirically implemented. This principle is in its development later, especially in human 

rights instruments in history since the Magna Charter up to the Universal Declaration 

of Human Rights and the International Covenant On Civil and Political Rights and was 

adopted in Law No. 39 of 1999, and then appointed as constitutional norms in the 1945 

Constitution is understood as a prohibition on discriminatory attitudes and actions in 

all their forms and manifestations. Nevertheless the principle of equality before the law 

can still be clearly distinguished, because the understanding of equality before the law 

is understood also in the context of due process of law, as a principle that requires 

that all state actions be carried out through an orderly and organized process. Due 

process of law, covers procedural due process, which emphasizes the methods or 

procedures for implementing government policies, which must guarantee fairness. 

With the meanings that have been described, then we can formulate the 

concept of equality before the law in general as the treatment, application or 

enforcement of the same legal rules for each person who is equal, fairly and honestly, 

without giving benefits that should not be for one party and cause unfair losses to other 

parties, based on rational and objective rules. That way it can also be concluded that 



- 86 - 

 

the treatment given to one party may not discriminate against the person, if they are 

in the same circumstance and position. The same standard rules, in the same 

circumstance and position, must be treated equally, and not allowed to make 

distinctions that cause injustice. If certain rights are determined in the rule of law as 

something that belongs to one party, then if the same circumstances and the position 

belongs to someone else, then the same rights must also be given to him fairly. 

Because of this formula, where the right to obtain equal treatment in the same 

circumstance and position becomes a human right and is not permitted to discriminate 

if there is no reasonable justification, the concept of equality before the law must also 

be seen from a law standpoint as developed in the constitution, laws and other laws 

and regulations.  

A rule made in the context of the elucidation of the 1945 Constitution, in legal 

politics based on the constitution and the interpretation of the Constitutional Court as 

a constitutional interpreter, the new political parties must comply with the conditions 

set equally, which of course the old political parties that does not fulfill the required 

vote acquisition, privately also the same as the new political parties does not meet the 

requirements to propose a Candidate for President/Vice President.  

Conclusion 

Based on all the descriptions submitted above, it can be concluded that: 

1. The old political party and the new political party are equally subject to the rules 

for the requirements for vote acquisition to nominate the President and Vice 

President; 
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2. The new political parties participating as participants in the 2019 general 

election are different from the political parties that have participated in previous 

general elections;  

3. Petition for reviewing of the norm constitutionality of Article 222 of Law Number 

7 of 2017, is unwarranted, because the norms are compatible and consistent 

with the 1945 Constitution. 

[2.4] Whereas in respect of the petition of the Petitioner, the House of 

Representatives gave a statement at the Court’s hearing on October 5, 2017, which 

received complete information from the Registrar's Office of the Court on October 26, 

2017, which basically explains as follows:  

Whereas the Petitioners in Number 53 file reviewing Article 173 paragraph (1) 

and paragraph (3) and Article 222 of the General Election Law which are deemed 

contrary to the 1945 Constitution.  

Article 173 

(1) Political Parties Participating in the General Election is political parties 

that have been determined/passed verification by the General Election 

Commission.  

(2) ... 

(3) Political parties that have passed verification with the conditions as 

referred to in paragraph (2) are not re-verified and determined as 

Political Parties Participating in the General Election. 

Article 222 



- 88 - 

 

Candidate pairs are proposed by Political Parties or Coalition of Political Parties 

Participating in the General Election that meet the requirements for seat 

acquisition at least 20% (twenty percent) of the number of the House of 

Representatives’ seats or obtain 25% (twenty-five percent) of valid votes 

nationally in the general election of the House of Representatives’ Members in 

the previous period. 

A. CONSTITUTIONAL RIGHTS AND/OR AUTHORITIES CONSIDERED BY 

THE PETITIONERS TO HAVE BEEN HARMED BY THE ENACTMENT OF A 

QUO ARTICLE IN THE GENERAL ELECTION LAW 

1. In Case Number 53/PUU-XV/2017  

a. Whereas the Petitioner in Case Number 53 considers that Article 173 

paragraph (1) and paragraph (3) of the General Election Law are 

discriminatory to Partai IDAMAN. This discrimination arises because 

based on the provisions of Article 173 paragraph (1) and paragraph (3) 

of the General Election Law, there are differences between political 

parties that have been previously verified in 2014 with new incorporated 

political parties and will participate in the 2019 general election (refer to 

the petition page 7 point 3 and point 4)  

b. Whereas with the existence of the provision of Article 222 of Law No. 7 

of 2017, the Petitioners in this case the General Chairperson of Partai 

IDAMAN will suffer losses because their constitutional rights will be 

prevented from promoting himself as candidates for the President 

because with the existence of the provisions of Article 222 of the General 

Election Law it means only parties participating in the 2014 General 
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Election are entitled to propose candidates for president and vice 

president. (refer to the petition page 10 point 8).  

c. Whereas the a quo articles by the Petitioner in Case Number 53 are 

considered to be contrary to Article 1 paragraph (3); Article 6A paragraph 

(2); Article 22E paragraph (1), paragraph (2), paragraph (3); Article 27 

paragraph (1); Article 28 paragraph (1); Article 28C paragraph (2), Article 

28D paragraph (1) and paragraph (3); and Article 28I paragraph (2) of 

the 1945 Constitution.  

B. STATEMENT OF THE HOUSE OF REPRESENTATIVES OF THE REPUBLIC 

OF INDONESIA 

Regarding the arguments of the Petitioners as described in the petition for Case 

Number 53/PUU-XV/2017, the House of Representatives of the Republic of Indonesia 

in presenting its opinions first outlines the legal standing can be explained as follows:  

1. Legal Standing of the Petitioners in Case Number 53/PUU-XV/2017. 

Regarding the arguments presented by the Petitioners in the 

case Number 53/PUU-XV/2017 against the legal standing, the 

Indonesian House of Representatives have a opinion that the Petitioners 

is a quo must first prove the legal standing regarding the existence of 

loss of rights and/or constitutional authority for the enactment of a quo 

articles, the Petitioners also need to prove logically a causal verband 

between the losses suffered by the Petitioners due to the enactment of 

a quo articles petitioned for reviewing as the conditions that must be met 

by the provisions of Article 51 paragraph (1) and Explanation of the 
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Constitutional Court Law, as well as fulfilling the requirements for 

constitutional impairment decided in the previous Constitutional Court 

decisions.   

Based on the aforementioned descriptions, on the legal standing, 

the Indonesian House of Representatives fully surrenders to the 

Chairman/Judge of the Constitutional Court to consider and assess 

whether the Petitioners have the legal standing as provided for in Article 

51 paragraph (1) of the Constitutional Court Law and the Constitutional 

Court Decision Number 006/PUU-III/2005 and Decision Number 

011/PUU-V/2007 concerning parameters of constitutional loss.  

2. Reviewing of the General Election Law (In Case Number 53/PUU-

XV/2017)  

a. General Perspectives  

1) Whereas the General Election is a necessity for a democratic 

country. Because through the General Election a government is 

determined and elected directly by the people and gets the 

mandate from the people to take care of this nation and state for 

the welfare of the people. Whereas this is as said by Prof. Jimly 

Asshiddiqie, that the purpose of holding of General Election in a 

country is 1. To enable the transition of government leadership in 

an orderly and peaceful manner; 2. To enable the replacement of 

officials who will represent the interests of the people in 

representative institutions; 3. To implement the principle of 
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popular sovereignty; and 4. To implement the principles of human 

rights of citizens;  

2) Whereas the implementation of the General Election stipulated in 

a quo Law, is the constitutional mandate of Article 22E paragraph 

(2) of the 1945 Constitution which states that "General elections 

are held to elect members of the House of Representatives, 

Provincial House of Representatives, President and Vice 

President, and Regional House of Representatives". Based on 

Article 22E Paragraph (2) of the 1945 Constitution, the General 

Election covers the election of the "House of Representatives", 

"Provincial House of Representatives", and "Regional House of 

Representatives" and the election of "President and Vice 

President". Although there are two general elections, the main 

principle of the General Election is in accordance with the 

mandate of Article 22E paragraph (1) of the 1945 Constitution 

which states that "General elections are held directly, publicly, 

freely, secretly, honestly and fairly every five years";  

3) Whereas the general election mandate to elect the President and 

Vice President other than regulated in Article 22E paragraph (2) 

of the 1945 Constitution is also regulated in Article 6A paragraph 

(2) of the 1945 Constitution states that "The candidate pair of 

President and Vice President is proposed by political parties or a 

coalition of political parties of the general election participants 

before the implementation of a general election". Indeed Article 
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6A paragraph (2) of the 1945 Constitution contains the meaning, 

that is, First, who is a Participant in the General Election, the 

President and Vice President not a political party or a coalition of 

political parties but a pair of candidates for president and vice 

president. Second, political parties or a coalition of political parties 

act as proposers for presidential and vice-presidential pairs, and 

Third, the submission of presidential and vice-presidential 

candidate pairs is carried out before the implementation of 

general election for members of the House of Representatives, 

and Provincial House of Representatives, the general election of 

presidential and vice-presidential candidates; 

4) Whereas with regard to citizens' suffrage, both voting rights and 

rights to be elected in an election, this is one of the important 

substances in the development of democracy and at the same 

time as evidence of the existence and sovereignty of the people 

in the government. The right to vote and the right to be elected 

are protected rights and their existence is recognized in the 1945 

Constitution. Therefore, every citizen who will use these rights 

must be free from all forms of intervention, intimidation, 

discrimination and all forms of violence that can cause fear to 

channel the right to elect and be elected in each election process. 

The right to vote and the right to be elected are constitutional 

rights that must be carried out to provide equal opportunities in 

law and government as provided for in Article 27 paragraph (1), 

Article 28D paragraph (1), and Article 28D paragraph (3) of the 
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1945 Constitution. Whereas this is also provided for in Article 43 

paragraph (1) of Law Number 39 of 1999 concerning Human 

Rights which reads, "Every citizen has the right to be elected and 

elected in general elections based on equality of rights through 

voting directly, publicly, freely, confidentially, honestly and fairly 

in accordance with the provisions of laws and regulations.” The 

right to vote is also included in the International Covenant on Civil 

and Political Rights (ICCPR) on December 16, 1966. In principle 

the substance of the International Covenant on Civil and Political 

Rights is to provide guarantee of protection and freedom of civil 

liberties and essential political rights or contain democratic rights 

for all people. This Covenant affirms the guarantee of individual 

rights and freedoms that must be respected by all countries;  

5) Whereas the basis for the establishment of a Draft Law on the 

Implementation of General Elections (which was later 

promulgated as Law No. 7 of 2017) which is also a codification of 

the law relating to this electoral administration is based on the 

Constitutional Court Decision Number 14/PUU-XI/2013 which in 

the principal has canceled Article 3 paragraph (5), Article 12 

paragraph (1) and paragraph (2), Article 14 paragraph (2), and 

Article 112 of Law Number 42 of 2008 concerning the General 

Election of the President and Vice President (hereinafter referred 

to as Law No. 42 of 2008). Whereas the Constitutional Court 

Decision Number 14/PUU-XI/2013 is the right momentum for the 

legislators to codify various laws related to electoral 
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administration whose arrangement is still scattered in a number 

of laws into 1 (one) law manuscript. That is, starting from Law 

Number 15 of 2011 concerning General Election Organizers 

(hereinafter referred to as Law No. 15 of 2011), then Law Number 

8 of 2012 concerning General Elections of Members of the House 

of Representatives, Provincial House of Representatives, and 

Regional House of Representatives (hereinafter referred to as 

Law No. 8 of 2012), and finally Law No. 42 of 2008. Based on 

these three laws, presidential and vice-presidential election with 

legislative election are held at different times. Based on the 

Constitutional Court Decision, it is deemed necessary to unite the 

two types of elections (presidential election  and legislative 

election), so that the laws are important to harmonize the 

arrangements governing the presidential and vice-presidential 

election with legislative election is held simultaneously;  

6) Whereas the simultaneous Election regulation is reflected in the 

Legal Consideration of the Court in the Decision of the 

Constitutional Court Number 14/PUU-XI/2013 which is exactly in 

the consideration of the court point [3.20] letter b of the 

Constitutional Court Decision Number 14/PUU-XI/2013 stating 

that:: "In addition, with the decision of Article 3 paragraph (5) of 

Law 42/2008 and other provisions relating to the procedures and 

requirements for the implementation of the Presidential Election, 

new rules are needed as a legal basis for implementing the 

Presidential Election and Election of Representative Institution 
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Members simultaneously. Based on Article 22E paragraph (6) of 

the 1945 Constitution, further provisions regarding general 

elections must be regulated by Law. If the new rules are forced to 

be made and completed in order to hold the Presidential Election 

and the Election of Representative Institution Members 

simultaneously in 2014, then according to reasonable reasoning, 

the remaining period does not allow or at least not be sufficient to 

establish good and comprehensive legislation"; 

b. Opinions on the Principal Case  

1. The opinions of the Indonesian House of Representatives on the 

reviewing of Article 173 paragraph (1), paragraph (2) point e and 

paragraph (3) of the General Election Law  

a) Whereas the Petitioners declare Article 173 paragraph (1) 

of the General Election Law as long as the phrase "has 

been determined" and Article 173 paragraph (3) are 

discriminatory. According to the Petitioners the existence 

of the phrase "has been determined" in Article 173 

paragraph (1) of the General Election Law is contradictory 

especially with Article 28 paragraph (1) and Article 28D 

paragraph (1) of the 1945 Constitution (refer to Petitioners' 

petition in page 9 and 12.). Whereas with regard to the 

Petitioners' arguments, the Indonesian House of 

Representatives have the opinion that:  
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1) Whereas this is a mere assumptions. Article 173 

paragraph (1) insofar as the phrase "has been 

determined" and Article 173 paragraph (3) of the 

General Election Law does not conflict with Article 

28 paragraph (1) of the 1945 Constitution because 

Article norms that are petitioned to be reviewed do 

not contain prohibitions or restrictions to form 

political parties and carry out their functions as a 

political party;  

2) Whereas Article 173 paragraph (1) insofar as the 

phrase "has been determined" and Article 173 

paragraph (3) of the General Election Law does not 

conflict with Article 28D paragraph (1) of the 1945 

Constitution because the Article norms petitioned to 

be reviewed provide opportunities for all political 

parties to be determined as a participant in the 

General Election as long as it fulfills the 

requirements stipulated by the Law for fair legal 

certainty to all political parties participating in the 

General Election;  

3) Whereas the unequal treatment is not necessarily 

discriminatory, so also that the essence of justice 

does not mean that it must always be the same, but 

also needs to be seen proportionally; 
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b) Whereas the norms petitioned to be reviewed basically 

contain the intention that the General Election participants 

are political parties that have been determined by the 

General Election Commission as political parties 

participating in the General Election. In principle, the Law 

regulates that Political Parties determined as General 

Election Participants are Political Parties determined by 

the General Election Commission because they have met 

the requirements of Article 173 paragraph (2) based on the 

verification results. Furthermore, there are political parties 

that have been verified based on Article 173 paragraph (2) 

(in which the substance is exactly the same as the 

requirements of the previous law) and are declared pass, 

but there are also political parties that have never been 

verified with these requirements. In other words, there are 

2 (two) categories, namely political parties that pass 

because they meet the verification requirements regulated 

in Article 173 paragraph (2) of the General Election Law 

and political parties that have passed verification regulated 

in Article 173 paragraph (2) of the General Election Law. 

Thus the emphasis is verification, not about old political 

parties or new political parties as declared by the 

Petitioners in their petitions; 

c) Whereas in terms of its implementation, Article 173 

paragraph (1) of the General Election Law as long as the 
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phrase "has been determined " and paragraph (3) implies 

that for political parties that have never been verified based 

on the provisions of Article 173 paragraph (2) of the 

General Election Law then verification must be done and 

must pass the verification, while political parties that have 

been verified based on the norms of Article 173 paragraph 

(2) of the General Election Law do not need to be verified 

again. Political parties that have already been verified are 

not only limited to Political Parties that have succeeded in 

placing their representatives in the House of 

Representatives, but also all Political Parties Participating 

in the General Election that have passed verification in the 

previous General Election, although they cannot place 

their representatives in the House of Representatives 

because they do not meet the threshold. This shows that 

the assumptions of the Petitioners who assumed the 

legislators are tendentious and only prioritized political 

parties who obtained seats in the House of 

Representatives were incorrect and baseless.  

d) Whereas for political parties that do not need to be verified 

again because they have been verified and passed in 

accordance with the provisions of Article 173 paragraph 

(2) of the General Election Law, they still have an 

obligation to enter political party data into Sipol (as 

regulated in the General Election Commission Regulation 
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Draft concerning Registration of Verification, and 

Determination of Political Parties Participating in the 

General Election of Members of the House of 

Representatives and the Regional House of 

Representatives which have been consulted with the 

Commission II of the House of Representatives and the 

Government). Including to be verified in New Autonomous 

Region. Therefore, this answers the arguments stated by 

the Petitioners in point 19. (refer to the Petitioner's petition 

in page 12);  

e) Whereas the Petitioners also postulated that Article 173 

paragraph (1) of the General Election Law as long as the 

phrase "has been determined" and paragraph (3) is 

contrary to the freedom of association and assembly which 

is regulated in Article 28 paragraph (1) and equal treatment 

regulated in Article 28D paragraph (3) of the 1945 

Constitution. Whereas with regard to the arguments of the 

Petitioners, the Indonesian House of Representatives 

have the opinions that this is incorrect and baseless. This 

can be seen by examining the Decision of the 

Constitutional Court Number 52/PUU-X/2012, bearing in 

mind that in discussing the formulation of the norms, the 

legislators is very careful about the decision and became 

the guidance of the legislators. On page 93 of the 

Constitutional Court Decision stated:  
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"To achieve the equality of rights of each political party 

there are two solutions that can be taken, first, 

equating the requirements for the election 

participation between political parties participating in 

the 2009 General Election and political parties 

participating in the 2014 General Election, or secondly 

requiring all political parties that will participate in the 

2014 General Election  with new requirements 

specified in a quo Law";   

f) Whereas based on the opinion of the Court in the Decision 

of the Constitutional Court, the legislators decides the 

choice by equalizing the requirements of the General 

Election participation between the political parties 

participating in the 2014 General Election and the political 

parties participating in the 2019 General Election. Although 

in the discussion there was a desire to formulate new 

requirements, in the end it was agreed to continue to use 

the same requirements as before, in accordance with the 

opinion of the Court in the Constitutional Court Decision;  

g) Whereas other matters are benefits arising from the norms 

in Article 173 paragraph (1) and paragraph (3) of the 

General Election Law. As it is known that before the 

formation of this General Election Law, the House of 

Representatives had already obtained an overview of 



- 101 - 

 

costs from the General Election Commission regarding the 

amount of costs needed for the 2019 General Election, and 

so much money was spent in the interests of factual 

verification of political parties which amounted to 600 

billion. Therefore also, the legislators are willing not to re-

verify this matter with noble intentions on the basis of 

saving the state budget. So with this also the value of the 

benefits of this norm is so great;  

h) That as it is known that the legislators in forming a norm 

are always faced with the obligation that a norm must be 

able to bring benefits. What does it mean that the norms 

are made but cause anxiety. This is also not in line with the 

principle of law itself which should contain basic values, 

namely the value of justice (gerechtigkeit), value of benefit 

(zweckmassigkeit) and value of certainty 

(rechtssicherheit). Radbruch calls value of expediency as 

an objective of justice or finality. Benefits determine the 

contents of the law, because the contents of the law are 

indeed in accordance with the objectives to be achieved. 

The contents of the law are directly related to justice in the 

general sense, because the law according to its contents 

is the embodiment of justice. The purpose of general 

justice is the purpose of the law itself which is to advance 

goodness in human life. According to Sudikno 

Mertokusumo, such law is made for humans, so the 
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implementation of law or law enforcement must provide 

benefits or uses for the community. Do not let precisely 

because the law is implemented or enforced, there is 

unrest in the community. Therefore the legislators in this 

matter make a norm that brings benefits in Article 173 

paragraph (1) and paragraph (3) of the General Election 

Law;  

i) Whereas the provisions concerning verification of political 

parties participating in the General Election in a quo Article 

are a form of effort to simplify the number of political parties 

that will participate in the General Election of the President 

and Vice President. This is in line with the purpose of the 

General Election Law, in a general explanation which 

states that the regulation of the General Election of the 

President and Vice President in a quo Law is intended to 

affirm a strong and effective presidential system, in which 

the elected President and Vice President is not only to gain 

strong legitimacy from the people, but in order to realize 

the effectiveness of the government and a support base of 

the Indonesian House of Representatives is also needed. 

Government without strong parliamentary support is very 

difficult to realize the program that has been prepared. 

Whereas the Indonesian House of Representatives quoted 

the opinion of the Court in the Constitutional Court 
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Decision Number 52/PUU-X/2012, Point 3.17 regarding 

the limitation of the number of political parties, as follows:  

“whereas in limiting the number of political parties, 

especially those who will participate in the general 

elections, the legislators do not make restrictions by 

stipulating the number of political parties as participants in 

the General Election, but, among others, by determining 

administrative requirements as stipulated in Article 8 of 

Law 8/2012. The non-limitation of the number of political 

parties as participants in the General Election that will 

participate in the general election is a manifestation of the 

intention of legislators to accommodate the freedom of 

citizens to association and assembly, while demonstrating 

that all citizens have the same right to establish or join 

certain political parties. of course after fulfilling the 

requirements in accordance with the applicable laws and 

regulations. On the basis of such understanding, according 

to the Court, the act of the legislators that limits the number 

of political parties participating in the general election 

without mentioning the number of parties participating in 

the General Election is the right policy choice and not 

contrary to the 1945 Constitution because the restrictions 

are not determined by the legislators but it is determined 

by the people who have the freedom to make their choices 

naturally”; 



- 104 - 

 

j) Whereas when forming Law No. 7 of 2017 (General 

Election Law), the legislators, especially the Indonesiam 

House of Representatives represented by the Draft Law 

Special Committee on the Implementation of General 

Elections, have visited the Constitutional Court on 

December 14, 2016 to consult on a number of 

Constitutional Court Decisions related to electoral matters, 

one of which is the Constitutional Court Decision Number 

52/PUU-X/2012. The oral answers from the Constitutional 

Court that this is an open legal policy of  the legislators;  

2. The opinions of the Indonesian Parliament on the judicial 

review of Article 222 of the General Election Law.  

a) Whereas the Petitioners also in this case reviewed Article 222 of 

the General Election Law by arguing that the provisions of Article 

222 of the General Election Law resulted in the General Chairman 

of Partai IDAMAN experiencing a loss, namely that his 

constitutional rights to nominate himself as a candidate for 

President because the provisions of Article 222 of the General 

Election Law meant only parties participating in the 2014 General 

Election who has the right to nominate candidates for president 

and vice president. Whereas the Petitioners' argument, the 

Indonesian House of Representatives believes that it argued by 

the Petitioner is merely an assumption. Therefore, the Petitioner 

or General Chairman of Partai Idaman is still not restricted his 
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rights to be proposed as a candidate for President, if it is proposed 

by a Political Party or a coalition of Political Parties that fulfill the 

requirements under the provisions of this Law;  

b) Whereas related to the regulation that the presidential and vice-

presidential candidates shall be proposed by parties or party 

coalition that meet the requirements according to the presidential 

candidacy threshold of 20% of the House of Representatives’ 

seats or 25% of nationally valid votes from the previous Election 

references, this refers the provisions of Article 6A paragraph (2) 

of the 1945 Constitution which states that "The pairs of 

candidates for President and Vice President shall be proposed by 

political parties or a coalition of political parties participating in the 

general election before the implementation of the general 

election". Indeed Article 6A paragraph (2) of the 1945 Constitution 

has three purposes, namely First, which is a Participant in the 

Election of the President and Vice President not a political party 

or a coalition of political parties but a pair of candidates for 

president and vice president. Second, political parties or a 

coalition of political parties act as proposers for presidential and 

vice-presidential pairs, and Third, the submission of presidential 

and vice-presidential candidate pairs is carried out before the 

general election of members of the House of Representatives, 

and the Provincial House of Representatives, as well as general 

elections of the president and vice president;  
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c) Whereas the Constitutional Court Decision Number 14/PUU-

XI/2013 in its legal considerations states that the Election of the 

President and Vice President must be carried out simultaneously 

with the legislative elections in 2019. Whereas the Formation of 

Law Number 42 of 2008 concerning the Election of the President 

and Vice-President argues that the Legislative Election takes 

precedence over the election of the President and Vice President 

with the aim of strengthening the presidential system, so that a 

presidential threshold is needed for political parties that propose 

candidates for President and Vice President, but with the 

implementation of this simultaneous Election, is the reason still 

relevant. The decision of the Constitutional Court does not 

interpret whether the presidential threshold is still necessary or 

not.   

d) Whereas related to the existence of a threshold in a quo article of 

the General Election Law, the Indonesian House of 

Representatives have a opinion that the enactment of the 

presidential threshold, whether constitutional or not deemed 

necessary to refer to the Court's Opinion on point [3.17] Decision 

of the Constitutional Court Number 51-52-59/PUU-VI/2008 which 

states as follows: 

"Whereas the Court in its function as guardian of the constitution 

is not possible to cancel the Law or part of its contents, if the norm 

is an open delegation of authority which can be determined as a 
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legal policy by the Legislators. Even if the contents of a Law are 

considered bad, like the provisions of the presidential threshold 

and the separation of election schedules in a quo case, the Court 

still cannot cancel it, because what is considered bad does not 

always mean unconstitutional, unless the legal policy product 

clearly violates morality, rationality and intolerable injustice. Such 

a legal opinion is in line with the Decision of the Constitutional 

Court Number 010/PUU-III/2005 dated May 31, 2005 which 

states that as long as the choice of policy is not something that 

exceeds the authority of the Legislators, it does not constitute an 

abuse of authority, and is not contrary to the Constitution 1945, 

the choice of such policy cannot be canceled by the Court".   

That based on the Court's Opinion, it is clear and distinct, namely 

the pure presidential threshold or is an open legal policy. That the 

norms of the a quo article violated the constitution if these norms 

clearly violates intolerable morality, rationality and injustice;  

3. That in addition to a constitutional, theoretical, and juridical 

opinion, as described above, it is deemed necessary to look at 

the background of the formulation and discussion of the relevant 

articles in the a quo Law as attached as an integral part in this 

Indonesian Parliament’s information;  

That based on these opinions, the Indonesian House of People’s 

Representatives begging for it to be, the Chairman of the Panel of Judges of the 

Constitutional Court provide the following injunctions:  
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1. Declare that the Petitioner of the Case Number 53/PUU-XV/2017 has no legal 

standing.  

2. Declare that the petition for judicial review Number 53/PUU-XV/2017 is rejected 

entirely or at least declares that the petition for judicial review is not acceptable;  

3. Declare the Information of the Indonesian House of People’s Representatives 

is accepted as a whole;  

4. Declare Article 173 paragraph (1), Article 173 paragraph (3) and Article 222 of 

Law Number 7 of 2017 on General Elections does not conflict with the 1945 

Constitution of the Republic of Indonesia;  

5. Declare Article 173 paragraph (1), Article 173 paragraph (3) and Article 222 of 

Law Number 7 of 2017 still have binding legal force. 

If the Chairman of the Panel of Judges of the Constitutional Court has another opinion, 

we request the fairest possible verdict (ex aequo et bono).  

[2.5] Whereas with respect to the Petitioners' petition, the Court stipulated the 

General Election Commission of the Republic of Indonesia as the Related Party, 

whose statement was heard at the Court hearing on November 14, 2017, which 

basically explained as follows:  

1. Whereas the substance of the petition in Case Number 53/PUU-XV/2017 dated 

August 30, 2017 basically states that:  

a. The provisions of Article 173 paragraph (1) of the General Election Law 

as long as the phrase "Has Been Determined" are 
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contradictory/unconstitutional with the 1945 Constitution and have no 

binding legal force.  

b. The provisions of Article 173 paragraph (3) of the General Election Law 

are contradictory/unconstitutional with the 1945 Constitution and have 

no binding legal force.  

c. The provisions of Article 222 of the General Election Law are 

contradictory/unconstitutional with the 1945 Constitution and have no 

binding legal force. 

2. Whereas referring to the points of the above petition, the General Election 

Commission as the Related Party will only provide relevant information and 

relate to the obligations, duties and authorities of the General Election 

Commission in the implementation of the General Election, especially with 

regard to the provisions being petitioned for judicial review, namely:  

a. Based on the provisions of Article 12, Article 13 and Article 14 of the 

General Election Law, the General Election Commission is assigned an 

assignment, authority and obligation to (1) compile and stipulate the 

General Election Commission Regulations for each stage of theg eneral 

election (refer to: Article 12 point c and Article 13 point b of the General 

Election Law; (2) determine the general election participants (refer to 

Article 13 point c of the General Election Law.  

b. Whereas the granting of authority compiles and stipulates the General 

Election Commission Regulations including the General Election 

Commission Regulations relating to registration, examination, 
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verification and stipulation of Political Parties Participating in the General 

Election (refer to Article 167 paragraph (8), Article 174 paragraph (3), 

Article 178 paragraph (3) and paragraph (4) of the General Election 

Law);  

c. In compiling the norms to be set forth in the General Election 

Commission Regulations, the General Election Commission remains 

guided by the principles of the implementation of democratic and fair 

elections, by not deviating from and/or contradicting the basic norms set 

out in the General Election Law.  

3. That the provisions of Article 173 of the General Election Law state that:  

1) The Political Parties Participating in the General Election is political 

parties that have been determined/passed by the General Election 

Commission.  

2) Political parties can become general election participants after fulfilling 

the requirements:  

a) has the status of a legal entity in accordance with the law; 

b) has the stewardship in all provinces;  

c) has the stewardship in 75% (seventy-five percent), the number of 

regencies/municipalities in the relevant province;  

d) has the stewardship of the number of districts by 50% (fifty 

percent) of the relevant regencies/cities;  
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e) include at least 30% (thirty percent) of women's representation in 

the stewardship of central political parties;  

f) having a membership of at least 1.000 (one thousand) or 1/1.000 

(one thousandth) of the total population in the stewardship of a 

political party as referred to in point c as evidenced by the 

ownership of a member card;  

g) have a permanent office for the stewardship at the central, 

provincial and regencial/municipal levels until the last stage of the 

general election;  

h) propose a name, emblem and symbol of the political party to the 

General Election Commission; and   

i) enclose the General Election Campaign fund account number on 

behalf of the political party to the General Election Commission.  

3) Political parties that have passed verification with the conditions as 

referred to in paragraph (2) are not re-verified and designated as the 

Political Parties Participating in the General Election."  

4. Whereas the Political Parties Participating in the 2014 General Election are still 

required to fulfill the requirements of having stewardship in all provinces (refer 

to Article 173 paragraph (2) point b, factual verification has not been carried out 

for the Political Parties Participating in the 2014 General Election). The policy 

adopted by the General Election Commission in implementing these provisions 

was based on the reality that the total number of provinces in the 2014 General 

Election, namely 33 provinces, which have now increased to 34 provinces, 
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namely by the establishment of North Kalimantan Province which is separate 

from East Kalimantan Province (refer to: Law Number 20 of 2012 concerning 

the Establishment of the North Kalimantan Province). Thus at present for the 

implementation of the 2019 General Election, the number of provinces has 

increased to 34 Provinces. In other words, the Political Parties Participating in 

the 2014 General Election are obliged to form and own a Political Party 

stewardship in North Kalimantan Province, so that the political parties 

concerned must register and submit the required documents specified in Article 

173 paragraph (2) point b of the General Election Law. 

5. Whereas the Political Parties Participating in the 2014 General Election are still 

required to fulfill the requirements of having a stewardship in 75% (seventy-five 

percent) of the number of regencies/cities in the relevant province (refer to 

Article 173 paragraph (2) point c of the General Election Law). The policy 

adopted by the General Election Commission in implementing the provision 

was based on the reality that the number of regencies in several provinces in 

the 2014 General Election had increased, i.e. with the formation of 17 

(seventeen) expansion regencies in 10 (ten) provinces. Thus in the 

implementation of the 2019 General Election, the number of regencies in the 

10 (ten) Provinces has increased. Such conditions have the potential to affect 

75% of the distribution of regencies/cities that must be fulfilled by the Political 

Parties Participating in the 2014 General Election in the 10 (ten) relevant 

provinces. 

6. Whereas with regard to the provisions of Article 173 paragraph (2) point e of 

the General Election Law, the General Election Commission understands that 
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the inclusion of at least 30% of women's representation only applies to the 

stewardship of central political parties. While the stewardship of political parties 

at the provincial and regency/city level is not compulsory but it is enough to pay 

attention to only 30% (thirty percent) of women's representation. This General 

Election Commission policy has been regulated in Article 10 paragraph (1) e oh 

the General Election Commission Regulation Number 11 of 2017 and the 

nature of paying attention to 30% (thirty percent) of women's representation is 

based also on the provisions of Article 20 of Law Number 2 of 2008 in 

conjunction with Law Number 2 of 2011 concerning Political Parties stating that 

the stewardship of political parties at the provincial and regencial/city level is 

prepared by taking into account the representation of women at least 30% 

(thirty percent) regulated in the Articles of Association and Rules of Association 

of their respective political parties. 

7. Whereas with regard to the provisions of Article 173 paragraph (2) point b and 

c of the General Election Law, the General Election Commission understands 

that the provision constitutes a political policy of the legislators and the 

obligations of stewardship ownership requirements at the provincial and 

regencial/city levels are not only requirements for political parties to become 

participants of the 2019 General Election but it has been valid in the 2014 

General Election [refer to Article 8 paragraph (2) point b and point c of Law 

Number 8 of 2012], the 2009 General Election (refer to Article 8 paragraph (1) 

point b and point c of Law Number 10 of 2008) and the 2004 General Election 

[refer to Article 7 paragraph (1) point c and point d of Law Number 12 of 2003], 

although the percentage/number of stewardship must be fulfilled between the 

implementation of general elections is different. The General Election 
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Commission also understands that the obligations of the Central Executive 

Board of the Political Party have stewardship at the provincial and regency/city 

levels because in political recruitment the election of political officials (Provincial 

House of Representatives, Regencial/Municipal House of Representatives and 

Regional Heads and Deputy Regional Heads) at the provincial and regency/city 

levels by political parties in this democracy era is done by political parties at the 

provincial and regency/city levels. 

8. Furthermore, the provisions of Article 173 paragraph (2) point d and c of the 

General Election Law, the General Election Commission understands that the 

provision constitutes the political policy of the legislators and the obligations of 

stewardship ownership requirements at the district level are consistent in the 

implementation of Article 3 paragraph (2 ) point c of Law Number 2 of 2011 

concerning Political Parties that the requirement for a political party to be 

declared valid as a legal entity must have 50% (fifty percent) of the stewardship 

of the number of districts in the relevant regency/city.  

9. Whereas with regard to the provisions of Article 173 paragraph (2) point f of the 

General Election Law, the General Election Law understands that the provision 

is a political policy of the legislators and the obligations of requirement for 

having at least 1.000 members or 1/1,000 of the population in political party 

stewardship at the regency/city level as evidenced by the Membership Card is 

not only a requirement for political parties to become participants of the 2019 

General Election but has already been valid in the 2014 General Election (refer 

to Article 8 paragraph (2) point f of Law Number 8 of 2012], the 2009 General 

Election [refer to Article 8 paragraph (1) point e of Law Number 10 of 2008] and 
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the 2004 General Election [refer to Article 7 paragraph (1) point d of Law 

Number 12 of 2003]. The requirement to have at least 1.000 members or 

1/1,000 of the population in the stewardship of political parties at the 

regency/city level for each political party is a logical consequence of the political 

parties established to become participants in the general election, so that 

political parties have supporters in the relevant regency/city area. 

10. Regarding the provisions of Article 173 paragraph (2) point g of the General 

Election Law, the General Election Commission understands that the provision 

constitutes a political policy of the legislators and the obligations of requirement 

to have a permanent office is not only a requirement for political parties to 

become participants of the 2019 General Election but has been valid for the 

2014 General Election [refer to Article 8 paragraph (2) point g of Law Number 

8 of 2012], the 2009 General Election [refer to Article 8 paragraph (1) point f of 

Law Number 10 of 2008] and the 2004 General Election [refer to Article 7 

paragraph (1) point e of Law Number 12 of 2003].  

11. Whereas the provisions of Article 173 paragraph (3) of the General Election 

Law, especially those relating to the verification process, cannot be separated 

from the provisions governing the process of registration and determination of 

political parties as participants of the General Election. This is in accordance 

with the construction and interpretation that was built in the General Election 

Commission Regulations as the implementing rule of the General Election Law, 

namely the General Election Commission Regulations Number 11 of 2017 

concerning Registration, Verification and Determination of Political Parties 

Participating in the General Election of Members of the House of 
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Representatives and the Regional House of Representatives. The General 

Election Commission regulations further regulate the examination of political 

parties participating in the General Election in order to examine the 

completeness, validity and correctness of the requirement documents of 

political parties participating in the General Election. The examination is a 

process or stage consisting of administrative examination and factual 

verification. This is as stated in Article 19 of the General Election Commission 

Regulations Number 11 of 2017 which reads, "Examination on the 

completeness, validity and correctness of requirement documents for the 

Political Party of General Election Participant candidates is carried out by the 

stage of Administration Examination and Factual Verification." 

12. Whereas the division of examination stage in the norms of General Election 

Commission Regulations Number 11 of 2017 is a juridical consequence based 

on the differentiation of juridical terms between " examination/administrative 

examination" and "verification" in the Election Law. These terms can be clearly 

seen in the provisions of Article 174 of the General Election Law which reads:  

1) The General Election Commission carries out examination on the validity 

of administration and determination of requirements as referred to in 

Article 173.  

2) The administrative examination and the determination of the validity of 

requirements by the General Election Commission are published 

through the mass media.  

3) The provisions regarding administrative examination procedures and the 

determination of the validity of the requirements as referred to in 
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paragraph (1) are regulated by General Election Commission 

regulations."  

13. There is a distinction between the terms "administrative examination" and 

"verification" more clearly can be seen in Chapter II of Part Two Paragraph 3 

Article 178 of the Law concerning Verification of Political Parties of the General 

Election Participant Candidates. The existence of this distinction, the General 

Election Commission has the view that in carrying out the meaning of Article 

173 paragraph (3) of the General Election Law, specifically in the phrase "... 

which has passed verification ..." and the phrase "... not re-verified ...", the 

actual verification is factual verification as provided for in the General Election 

Commission Regulations Number 11 of 2017.  

14. Whereas accordingly, the phrase "political parties that have passed verification 

... have not been re-verified ..." can be interpreted that political parties that have 

gone through the factual verification process in the last General Election have 

not re-factual verification of the requirements as provided for in the provisions 

of the General Election Law". This arrangement besides based on the juridical 

implications of not re-verification (factual verification) for old political parties 

based on the provisions of Article 173 paragraph (3) of the General Election 

Law, is an realization of equal and proportional treatment. It can be understood 

that the political parties participating in the General Election that have 

previously participated in the contest in the last General Election have in fact 

carried out a factual evidence regarding its existence, both in terms of 

stewardship and membership through a fair General Election process, as 

evidenced by the vote in the last general election. However, with regard to the 
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New Autonomous Region, factual verification will be applied to the Political 

Parties Participating in the 2014 General Election. 

15. Whereas based on these considerations and facts, all political parties wishing 

to become participants of the General Election without exception, shall register 

with the General Election Commission by bringing complete requirements in 

accordance with the provisions in the General Election Law, both for the 

Political Parties Participating in the 2014 General Election and new Political 

Parties. Once it is also related to the process or stages of administrative 

examination, the same treatment is also applied to all political parties 

participating in the General Election for the document requirements that have 

been submitted.  

16. Finally, relating to the provisions of Article 222 of the General Election Law 

which states that Candidate Pairs are proposed by Political Parties or Coalition 

of Political Parties Participating in the General Election that meet the 

requirements for obtaining seats at least 20% (twenty percent) of the total 

House of Representatives’ seats or obtaining 25% (twenty-five percent) of the 

nationally valid votes in the previous general election of the House of 

Representatives members, the General Election Commission understands that 

these provisions constitute a political policy of the legislators as a consequence 

of the implementation of voting in the General Election for members of the 

House of Representatives, the Provincial House of Representatives and the 

Regional House of Representatives held simultaneously with the Presidential 

and Vice-President Election.  
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To complete his statement, the Related Party of the General Election 

Commission of the Republic of Indonesia attached Minutes of Meeting on the Hearings 

Meeting of the Commission II of the Indonesian House of Representatives, the Ministry 

of Home Affairs, Indonesian General Election Commission and Republic of Indonesia 

Election Supervisory Board (the General Election Commission Regulations regarding 

Preparation for the 2019 Presidential Election). 

[2.6] Considering that the Related Party Madsanih S.H., gave written statement 

dated September 27, 2017, which was verbally read at the Court hearing on October 

5, 2017, which basically explained as follows:  

I. AUTHORITY OF THE CONSTITUTIONAL COURT 

1. Whereas Article 24 paragraph (2) of the Fourth Amendment to the 1945 

Constitution declares: "Judicial power is carried out by a Supreme Court 

and a judicial body under it in the general court environment, religious 

court environment, military court environment, state administrative court 

environment, and by a Constitutional Court ".  

2. Whereas furthermore Article 24C paragraph (1) of the Fourth 

Amendment to the 1945 Constitution declares: "The Constitutional Court 

has the authority to adjudicate at the first and last instance levels whose 

decisions are final to review laws against the Constitution, decide on the 

dispute over authority of state institutions whose authority is granted by 

the Constitution, decides to dissolve a political party and decide on a 

dispute about the results of the General Election".  
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3. Whereas based on the above provisions, the Constitutional Court has 

the authority to review the law against the 1945 Constitution which is 

also based on Article 10 paragraph (1) of Law No. 24 of 2003 as 

amended by Law No. 8 of 2011 concerning Amendments to the Law No. 

24 of 2003 concerning the Constitutional Court which declares: "The 

Constitutional Court has the authority to adjudicate at the first and last 

instance levels whose decisions are final in order to: (a) review the law 

against the 1945 Constitution of the Republic of Indonesia";  

4. Whereas based on the provisions of Article 29 paragraph (1) of the Law 

No. 48 of 2009 concerning Judicial Power which declares that, "The 

Constitutional Court has the authority to adjudicate at the first and last 

instance levels whose decisions are final to:  

a.  review the law against the 1945 Constitution of the Republic of 

Indonesia;  

b.  decide upon the authority dispute of state institutions whose the 

authority is granted by the 1945 Constitution of the Republic of 

Indonesia;  

c.  decide the dissolution of a political party; 

d.  decide upon disputes about the results of general elections; and 

e.  other authorities granted by the law. 

5. The Constitutional Court was formed as the guardian of constitution. If 

there are laws that contain or are formed contrary to the constitution 
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(inconstitutional), then the Constitutional Court can annul it by canceling 

the existence of the Law as a whole or per its article;  

6. Whereas as a guardian of the constitution, the Constitutional Court has 

the authority to provide an interpretation of a provision of articles of the 

law to conform to constitutional values. The Constitutional Court's 

interpretation of the constitutionality of the articles of the law is the sole 

interpreter of constitution that has legal force. So that the articles that 

have ambiguous meanings, are unclear, and/or multi-interpretations can 

also be requested for interpretation by the Constitutional Court;  

7. Whereas through this petition, the Related Party submits an petition 

against Case Number 53/PUU-XV/2017 concerning the Review of 

Article 173 paragraph (1) and paragraph (3), Case Number 60/PUU-

XV/2017 concerning the Review of Article 173 paragraph (1), paragraph 

(2) and paragraph (3) and Case Number 62/PUU-XV/2017 concerning 

the Review of Article 173 paragraph (3) of the Law Number 7 of 2017 

concerning the General Election against the 1945 Constitution.  

II. LEGAL STANDING AND LOSS OF THE RELATED PARTIES 

1. Whereas based on the Regulation of the Constitutional Court of the 

Republic of Indonesia Number 06/PMK/2005: 

Article 14 

(1) The Related Party as referred to in Article 13 paragraph (1) point 

g is a party that has an interest directly or indirectly with the 

subject matter of the petition. 
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(2) The Related Party that has a direct interest is the party whose 

rights and/or authorities are affected by the subject matter of the 

petition. 

(3) The Related Party as referred to in paragraph (2) can be given 

the same rights as the Petitioner at the hearing in case the 

statement and evidence filed are not adequately represented in 

the statement and evidence filed by the President/Government, 

the House of Representatives, and/or the Provincial House of 

Representatives. 

(4) The Related Parties that has the indirect interests are: 

a. parties who, because of their position, main duties and 

functions, need to hear their statements; or 

b. parties who need to be heard as ad informandum, namely 

parties whose rights and/or authority are not directly 

affected by the subject matter of the petition but because 

of their high concern for the said petition.  

(5) The Related Parties as referred to in paragraph (1) shall submit 

an petition to the Court through the Registrar, then if approved, it 

shall be stipulated by the Decree of the Chairman of the Court, 

the copy shall be submitted to the concerned party.  

2. Whereas the Related Party is an Indonesian Citizen as evidenced by the 

Resident Identity Card (Exhibit PT.1) which currently serves as 

Chairperson of the Regional Executive Board of Partai Bulan Bintang 
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(DPW PBB) for the Period of 1436-1441H/2015-2020 based on the 

Decree of the Central Executive Board of Partai Bulan Bintang Number 

SK.PP/1762/2015 (Exhibit PT.2)  

3. Whereas the Related Party in carrying out its duties as chairperson of 

the Regional Executive Board of Partai Bulan Bintang will feel direct 

impact of the re-verification process of Partai Bulan Bintang if the 

Petitioners' Petition is granted by the Constitutional Court.  

4. Whereas the Related Party is the Regional Leader of Partai Bulan 

Bintang that has been declared passed Verification by the Provincial 

General Election Commission for DKI Jakarta Province (Regional 

Executive Board) and by the General Election Commission for National 

level (Central Executive Board) in the previous General Election.  

5. Whereas the Related Party has been involved in the verification process 

while serving as the secretary of DKI Jakarta Region of Partai 

Kedaulatan Bangsa Indonesia Baru (PKBIB) for the period of 2012-2017 

based on the Central Executive Board’s Decision Number 57/DPN-

PKBIB/I/A.1/III/2012 concerning Ratification of the Regional Executive 

Board of Partai Kedaulatan Bangsa Indonesia Baru of DKI Jakarta 

Province (Exhibit PT.3). Whereas in carrying out its duties as a secretary 

of DKI Jakarta region of PKBIB, the Related Party had a strategic role, 

especially in the Party verification process to enter the 2014 General 

Election. When undergoing the verification process the Related Party felt 

that Time, Energy, Mind were drained a lot. In addition, in the 

implementation during the verification process, both administratively and 
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factually, there are many corrupt practices that can be exploited by 

irresponsible individuals. So that if the Petitioners' Petition is granted by 

the Constitutional Court, it will be detrimental to the Related Party and 

can also ruin and damage the quality of democracy. 

6. Whereas the Constitutional Rights of the Related Parties to advance 

themselves in fighting for their rights collectively to develop their society, 

nation and country as guaranteed in Article 28C paragraph (2) of the 

1945 Constitution through political parties that have passed verification 

to become general election participants by contributing to determine the 

future of the nation and state constitutionally will be disturbed by the 

Petitioners' Petition if granted.  

7. Whereas based on the description above, the Related Party is the party 

that fulfills the conditions as provided for in Article 14 of the Constitutional 

Court Number 06/PMK/2005.  

8. Whereas the Related Party has constitutional interests over the review 

carried out by the Petitioners in the lawsuit of Judicial Review in Case 

Number 53/PUU-XV/2017 concerning the Review of Article 173 

paragraph (3), Case Number 60/PUU-XV/2017 concerning the Review 

of Article 173 paragraph (1), paragraph (2) and paragraph (3) and Case 

Number 62/PUU-XV/2017 concerning the Review of Article 173 

paragraph (3) of the Law Number 7 of 2017 concerning the General 

Election against the 1945 Constitution of the Republic of Indonesia 

(State Gazette of the Republic of Indonesia Number 182 of 2017), 

because the a quo article is in accordance with Article 22E paragraph 
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(1), Article 27 paragraph (1), Article 28, Article 28C paragraph (2), Article 

28D paragraph (1), Article 28D paragraph (3), Article 28I paragraph (2) 

of the 1945 Constitution. So that if the Petitioners' Petition is granted by 

the Constitutional Court, it will adversely affect the Constitutional Rights 

of the Related Party, but if the Constitutional Court rejects the Petitioners' 

petition, the constitutional losses that will be experienced by the Related 

Party can certainly not occur in the future. 

9. Whereas based on the above description the Related Party is the party 

as referred to in Article 14 of the Decision of the Constitutional Court 

Number 06/PMK/2005 concerning the Procedure for Litigation in the 

Case of Judicial Review has been fulfilled.  

III. REASONS OF THE RELATED PARTIES 

Whereas in Case Number 53/PUU-XV/2017 concerning Review of 

Article 173 paragraph (1) and paragraph (3), Case Number 60/PUU-XV/2017 

concerning Review of Article 173 paragraph (1), paragraph (2) and paragraph 

(3) and Case Number 62/PUU-XV/2017 concerning Review of Article 173 

paragraph (3) of the General Election Law, states as follows:  

Article 173  

(1) Political Parties Participating in the General Election are political parties 

that have been determined/passed by the General Election Commission.  

(2)  Political parties can become general election participants after fulfilling 

the requirements: 
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a. has legal entity status in accordance with the law on Political 

Parties 

b. has the stewardship in all provinces; 

c. has the stewardship in 75% (seventy-five percent), the number of 

regencies/cities in the relevant province;  

d.  has the stewardship in 50% (fifty percent) of the number of 

districts in the relevant regency/city;  

e. include at least 30% (thirty percent) of women's representation in 

the stewardship of political parties in the central level;  

f.  having members of at least 1.000 (one thousand) persons or 

1/1.000 (one thousandth) of the number of population in the 

stewardship of political parties as referred to in point c as 

evidenced by ownership of membership cards; 

g. have a permanent office for the stewardship in the central, 

provincial and regencial/city levels until the last stage of the 

general election;  

h. submit names, emblems and/or symbols of political parties to the 

General Election Commission; and   

i. submit the General Election Campaign fund account number on 

behalf of the political party to the General Election Commission.  
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 (3) Political parties that have passed verification with the conditions as 

referred to in paragraph (2) are not re-verified and are determined as the 

Political Parties Participating in the General Election.  

In this case the Petitioners basically stated that the norms of Article 173 

paragraph (1), paragraph (2), and paragraph (3) are contrary to the 1945 

Constitution:  

Article 22E paragraph (1) which states: 

“General elections shall be conducted in a direct, general, free, secret, honest,  

and fair manner once every five years”; 

Article 27 paragraph (1) which states: 

“All citizens shall be equal before the law and the government and shall be  

required to respect the law and the government, with no exceptions“; 

Article 28 which states: 

“The freedom to associate and to assemble, to express written and oral 

opinions,  etc., shall be regulated by law “; 

Article 28C paragraph (2) which states: 

“Every person shall have the right to improve him/herself through collective 

struggle for his/her rights to develop his/her society, nation and state“; 

Article 28D paragraph (1) which states: 

“Every person shall have the right of recognition, guarantees, protection and  

certainty before a just law, and of equal treatment before the law“; 
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Article 28D paragraph (3) which states: 

“Every citizen shall have the right to obtain equal opportunities in government“; 

Article 28I paragraph (2) which states: 

“Every person shall have the right to be free from discriminative treatment 

based upon any grounds whatsoever and shall have the right to protection from 

such discriminative treatment” 

Based on the provisions of Article 173 paragraph (1), paragraph (2) and 

paragraph (3) of the General Election Law (hereinafter referred to as a quo norm), in 

which by the Petitioners have declared contrary to the 1945 Constitution, the Related 

Party has several arguments stating that a quo norm provisions is not contrary to 

Article 22E paragraph (1), Article 27 paragraph (1), Article 28, Article 28C paragraph 

(2), Article 28D paragraph (1), Article 28D paragraph (3), Article 28I paragraph (2) of 

the 1945 Constitution as argued by the Petitioners in Case Number 53/PUU-XV/2017, 

60/PUU-XV/2017, 62/PUU-XV/2017, which are as follows:  

A. THE PROVISIONS OF A QUO NORM ARE IN ACCORDANCE WITH 

ARTICLE 22E PARAGRAPH (1) OF THE 1945 CONSTITUTION 

1. Whereas the General Election is a form of sovereignty implementation 

that is in the hands of the people and carried out according to the 1945 

Constitution (refer to Article 1 paragraph (2) of the 1945 Constitution). 

General elections shall be conducted in a direct, general, free, secret, 

honest and fair manner once every five years to elect members of the 

House of Representatives, the Provincial House of Representatives, 

President and Vice President and the Regional House of 
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Representatives. Participants in the general election to elect members 

of the House of Representatives, the President and Vice-President, as 

well as the Regional House of Representatives are Political Parties. 

While to elect members of the Provincial House of Representatives are 

individuals (refer to Article 22E of the 1945 Constitution). Then the 

Provisions on General Elections based on Article 22E paragraph (6) of 

the 1945 Constitution shall be further regulated by law. 

2. Whereas the General Election Law was formed to fulfill the realization of 

a democratic and integrity constitutional system in order to ensure 

consistency and legal certainty, as well as effective and efficient general 

elections (refer to the Preamble of Considering point b of the General 

Election Law).  

3. Whereas the democratic General Election model and has integrity, as 

well as is effective and efficient is one of them is realized by a quo norms 

concerning verification of political parties that will become participants in 

the general election. The purpose of verification of Political Parties is to 

determine whether the political parties of candidates for general election 

have qualifications and competencies based on certain requirements 

that are used as benchmarks for people's confidence in the party. In 

addition, it is also to improve the quality of general elections and realize 

the implementation of general election effectively and efficiently, as well 

as to avoid the proliferation of seasonal political parties that appear only 

before the general election. 

4. Whereas one of the valid conditions for the establisment of Political 
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Parties is obtaining a Decree from the Ministry of Law and Human Rights 

as provided for in Article 3 of Law No. 2 of 2011 concerning Political 

Parties. After becoming a legal entity, the political party can carry out its 

function to achieve its objectives as provided for in the law.  

5. Whereas the verification process for Political Parties was carried out 

when the Political Party would become a legal entity, this verification was 

carried out by the Ministry of Law and Human Rights. Then verification 

of Political Parties is carried out again when Political Parties will become 

participants in the general election, this verification is carried out by the 

General Election Commission.  

6. Whereas all new incorporated Political Parties will fulfill the verification 

requirements in the ministry of law and human rights, and to become 

participants in the General Election. This means that the new 

incorporated parties and become participants in the general election are 

parties that have gone through the verification stage, both in the Ministry 

of Law and Human Rights and verification carried out by the General 

Election Commission.  

7. Whereas there are other new incorporated parties that have passed 

verification must go through the same process as the parties that have 

been declared by the General Election Commission to pass verification 

as parties participating in the General Election.  

8. Whereas the meaning of the provisions of a quo norm are the provisions 

of the conditions for measuring the feasibility of political parties to 

become participants in the General Election. It is not a condition that is 
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made to hinder and/or make it difficult for new parties to be able to 

participate as the parties participating in the General Election. Because 

the conditions stipulated in the provisions of a quo norm are general 

requirements applied to all parties as candidates for general election 

participants. This means that there is the same treatment that must be 

passed by all Political Parties who will become participants in the 

General Election.  

9. Whereas the provisions of a quo are in accordance with the provisions 

of the norms of Article 22E paragraph (1) concerning the implementation 

of the General Election shall be conducted in a direct, general, free, 

secret, honest and fair manner. 

B. A QUO NORM TO REALIZE EFFECTIVE AND EFFICIENT GENERAL 

ELECTIONS  

1. Whereas the General Election Law has determined the stages of the 

implementation of general elections that must be passed by Political 

Parties in order to become participants of the general election, namely 

the stages of registration and verification of General Election 

Participants (refer to Article 167 paragraph (4) point c). In order to realize 

effective and efficient general elections, the registration and verification 

model of political parties is divided into two methods, in which the 

political parties that have been determined/passed by the General 

Election Commission in the previous general elections are no longer 

being re-verified but only administrative verification is carried out as 

provided for in Article 177 and then immediately designated as the 
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Political Parties Participating in the General Election [refer to Article 173 

paragraph (1) and paragraph (3)]. While for new Political Parties that 

have never been verified by the General Election Commission in the 

previous general election, verification shall be conducted as provided for 

in Article 173 paragraph (2). 

2. Whereas the Political Parties as referred to in Article 173 paragraph (3) 

keep going through the registration process to become candidates for 

general election participants to the General Election Commission by 

submitting a letter signed by the General Chairperson and Secretary 

General or other names on the central stewardship board of political 

parties and registration submitted by the Political Party is still 

accompanied by a complete requirement document [refer to Article 176 

paragraph (1) paragraph (2) and paragraph (3) of the General Election 

Law]. 

3. Whereas the meaning of "complete requirements" as provided for in 

Article 176 paragraph (3) of the General Election Law for political parties 

that have fulfilled the provisions of Article 173 paragraph (1) and 

paragraph (3) of the General Election Law is different from the conditions 

that must be met by the Political Parties that have never participated in 

the previous general elections (New Political Parties). 

4. Whereas the meaning of "complete requirements" as provided for in 

Article 176 paragraph (3) of the General Election Law is the requirement 

documents specified in Article 177 which includes:  



- 133 - 

 

a. State Gazette of the Republic of Indonesia which states that the 

Political Party is registered as a legal entity;  

b. Decision of the central executive board of the political party about 

the stewardship in provincial level and the stewardship in 

regencial level;  

c. Certificate from the central executive board of the political party 

regarding the permanent office and address of the stewardship in 

central level, provincial level and regencial level; 

d. Certificate from the central executive board of the political party 

regarding the participation of women's representation at least 

30% (thirty percent) in accordance with the provisions of laws and 

regulations;  

e. Certificate of registration of names, emblems and/or  symbols of 

political parties from the ministry that carry out government affairs 

in the field of law and human rights; 

f. Proof of political party membership of at least 1.000 (one 

thousand) persons or 1/1.000 (one thousandth) of the population 

in each regency/city; 

g. Proof of ownership of account numbers in the name of political 

parties; and  
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h. Copies of the articles of association and the rules of association 

of political parties in accordance with the provisions of laws and 

regulations.  

5. Whereas if referring to Article 173 paragraph (3) of the General Election 

Law, then the meaning of Article 178 paragraph (1) is the implementation 

of Administrative Examination by the General Election Commission 

(administrative verification, refer to Article 178 paragraph (2) of the 

General Election Law) on the required documents as referred to in Article 

177 and to the requirements as referred to in Article 173 paragraph (2) 

for Political Parties which have been verified by the General Election 

Commission in the previous general elections in case of the 2014 

general election, the General Election Commission shall determine the 

validity of the requirements of Article 173 paragraph (2). While for 

political parties that have never been verified by the General Election 

Commission in the previous general elections, the General Election 

Commission shall verify the requirements as provided for in Article 173 

paragraph (2), namely about the truth of the requirements submitted by 

Political Parties that have never participated in an general election. In 

the process of verifying the requirements of Article 173 paragraph (2) the 

General Election Commission needs to conduct examination not only in 

administration but in factual examination to prove the truth.  

6. Whereas the definition of the word "verification" according to the 

Indonesian dictionary is "Examination of the truth of reports, statements, 

calculation of money, etc.". The meaning of the word "verification" in the 
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provisions of norms of Article 173 paragraph (1), (3) is grammatically 

different from the phrase "administrative examination/verification" on the 

norm provisions of Article 178 (1) of the General Election Law.  

7. Whereas the truth examination of the requirements submitted by political 

parties in Article 178 paragraph (1) is an administrative truth 

examination, namely the validity of the requirement documents 

submitted as referred to in Article 177. While a truth examination of the 

requirements submitted by political parties has never been verified by 

the General Election Commission in the previous General Election is a 

factual truth examination to examine the truth of the requirements as 

provided for in Article 173 paragraph (2) of the General Election Law.  

8. Whereas if all political parties that have been verified in the previous 

general election by the General Election Commission shall do re-

verification as provided for in Article 173 paragraph (2), such as a New 

Political Party that has never been verified in the previous general 

election by the General Election Commission. Then the verification 

process will take even longer, so that the general election will be 

ineffective and inefficient.  

9. Whereas in principle, all parties that will be participants of the general 

election will still be verified, both against old Political Parties and new 

Political Parties. But the verification form is different.  

10. Whereas it can be said that the provisions of a quo norm aim to realize 

the implementation of an Effective and Efficient General Election.  
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C. THE PROVISIONS OF A QUO NORM HAVE FULFILLED THE GUARANTEE 

OF EQUAL POSITION IN THE LAW OR EQUALITY IN THE LAW AND 

GUARANTEES OF FAIR LEGAL CERTAINTY, AS WELL AS GUARANTEES 

FREE FROM DISCRIMINATORY TREATMENT (ARTICLE 27 PARAGRAPH 

(1), ARTICLE 28D PARAGRAPH (1) AND ARTICLE 28I PARAGRAPH (2) OF 

THE 1945 CONSTITUTION)  

1. Whereas the provisions of a quo norm are not forms of norms that give 

rise to different treatment (unequal and unfair treatment) and 

discriminatory. 

2. Whereas the form of different and discriminatory treatment has been 

explained by the Constitutional Court in Decision No. 12/PUU-VI/2008 

concerning review of Article 316 point d of Law No. 10 of 2008 

concerning the General Election of the House of Representatives, the 

Provincial House of Representatives and the Regional the House of 

Representatives which basically questioned the constitutionality of 

Article 316 point d of Law No. 10 of 2008, namely, the phrase "has a 

seat in the the Indonesian House of Representatives as a result of the 

2004 General Election".  

3. Whereas the case Number 12/PUU-VI/2008, in its legal considerations 

the court declares:  

“Whereas the Petitioners questioned the constitutionality of Article 316 

point d of Law 10/2008, namely, "having a seat in the Indonesian House 

of Representatives resulting from the 2004 General Election". Basically, 

the Political Parties Participating in the 2004 General Election that does 
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not fulfill the provisions of Article 315 of Law 10/2008 should no longer 

be eligible to become participants of the 2009 General Election because 

they do not fulfill the provisions of the electoral threshold, unless fulfilling 

Article 9 paragraph (2) of Law 12/2003. The Court has the opinion that 

the provisions of Article 316 point d of Law 10/2008, the legislation ratio 

is not clear if is related to the transition period from the electoral 

threshold principle to the parliamentary threshold. That is, whether 

Article 316 point d of Law 10/2008 intends to provide convenience to 

become a participant in the 2009 General Election to all Political Parties 

Participating in the 2004 General Election which actually do not meet the 

specified electoral threshold, or because of the consideration that Law 

10/2008 adheres to the parliamentary threshold, convenience is limited 

only applied to political parties that already have seats in the parliament 

(House of Representatives). If you intend to provide convenience, all 

parties participating in the 2004 General Election should immediately 

become participants of the 2009 General Election, without having to go 

through a verification process by the General Election Commission, both 

administrative verification and factual verification. If you intend to provide 

limited convenience, then the convenience should be in line with the 

provisions of Article 202 paragraph (1) of Law 10/2008, namely fulfilling 

the valid vote acquisition threshold of 2,5% (two point five per hundred) 

of valid votes nationally based on the acquisition in the 2004 General 

Election, but not based on the acquisition of seats as provided for in 

Article 316 point d of Law 10/2008. Moreover, the seat value in the 2004 

General Election system does not always reflect the amount of vote 
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acquisition, namely there are Political Parties whose number of vote 

acquisition is more nationally than the votes obtained by Political Parties 

that obtain seats in the House of Representatives. 

Whereas the provisions contained in Article 316 point d of Law 10/2008 

actually show an unequal and unfair treatment of fellow Political Parties 

Participating in the 2004 General Election that do not meet the electoral 

threshold [Article 9 paragraph (1) of Law 12/2003 in conjunction with 

Article 315 of Law 10/2008]. The unfair treatment is shown by the fact 

that there are political parties that only get one seat in the House of 

Representatives, although the vote is less than the political parties that 

do not have seats in the House of Representatives, swing by themselves 

becoming participants in the 2009 general election; while the Political 

Parties with more vote acquisition, but not obtaining seats in the House 

of Representatives, actually have to go through a long process to be able 

to participate in the 2009 General Election, namely through the stage of 

administrative verification and factual verification by the General Election 

Commission;  

The Court has the opinion that the provisions of the law, in case of Article 

316 point d of Law 10/2008, which gives unequal treatment to those who 

have the same position, in this case the Political Parties that have 

representatives in the House of Representatives and who do not have 

representatives in the House of Representatives, at its essence is the 

same position, that is, it does not fulfill the electoral threshold according 

to Article 9 paragraph (1) of Law 12/2003 or according to Article 315 of 
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Law 10/2008, contrary to Article 27 paragraph (1), Article 28D paragraph 

(1) and Article 28I paragraph (2) of the 1945 Constitution, so that it must 

be declared as having no binding legal force (refer to Paragraph [3.18] 

point c, point d, point e page 127 to page 129).  

4. Whereas the substance of the norm provisions reviewed in case No. 

12/PUU-VI/2008 is different from a quo norm provisions that are 

questioned by the Petitioners, Case Number 53/PUU-XV/2017.  

5. Whereas in Decision No. 12/PUU-VI/2008, the norm provisions in Article 

316 point d of Law No. 10 of 2008 concerning General Elections of 

Members of the House of Representatives, the Provincipal House of 

Representatives and the Regional House of Representatives have 

shown unequal and unfair treatment of fellow Political Parties 

Participating in the 2004 General Election that do not meet the electoral 

threshold. Where according to the Court, the unfair treatment is indicated 

by the fact that there are political parties that only get one seat in the 

House of Representatives, although the vote acquisition is less than the 

political parties that do not have seats in the House of Representatives, 

swinging themselves into the 2009 General Election’s participants; while 

the Political Parties with more vote acquisition, but not getting seats in 

the House of Representatives, actually have to go through a long 

process to be able to participate in the 2009 General Election. Whereas 

the intention of unequal and unfair treatment to Political Parties in Case 

No. 12/PUU-VI/2008 is for parties that have both become participants in 

the 2004 General Election. This means that before participating in the 
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2004 General Election these parties have both passed verification to 

become parties participating in the General Election. 

6. Whereas so it is with the verification process questioned by the parties, 

including the Partai Bulan Bintang in Decision No. 15/PUU-IX/2011 

which reviews the constitutionality of Article 51 paragraph (1), Article 51 

paragraph (1a), as along as the phrase "Political Party Verification as 

referred to in paragraph (1)", Article 51 paragraph (1b), and Article 51 

paragraph (1c) Law Number 2 of 2011 concerning Amendments to Law 

Number 2 of 2008 concerning Political Parties.  

7. Whereas the norm provisions concerning the phrase "Political Party 

Verification" as provided for in Article 51 paragraph (1), Article 51 

paragraph (1a) of the Law No. 2 of 2011 concerning Political Parties is 

declared contrary to the Constitution by the Court not because of the 

verification process required in a quo norm, but what is questioned is the 

loss of the status of the legal entity of a political party if it is declared not 

to pass verification. In which the Court in its consideration declares:  

“The Court agreed with the Petitioners that the existence of the phrase 

“its existence is still recognized with the obligation to make adjustments 

to this law by following the verification" contained in Article 51 paragraph 

(1) of Law 2/2011, the meaning is not clear. The existence of the word 

"existence" in a quo Article raises the question, whether it is about the 

existence of political parties as a legal entity. The phrase "obligation to 

follow verification" has a legal effect on the existence of the Petitioners 

as an incorporated political party, namely whether the results of 
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verification can directly influence the existence of political parties in this 

case the Petitioners. That is, as a political party the Petitioners will lose 

their legal status because they did not pass verification. The Court has 

the opinion that such a matter would violate legal certainty towards the 

Petitioners, in which by the previous Law, their existence has been 

guaranteed as a incorporated legal party. The Legislators should 

distinguish between the procedures for formation or establishment of 

political parties with rules regarding the conditions imposed on political 

parties so that a political party can participate in the general election, as 

well as provisions regulating the institution of the House of 

Representatives. The procedure for the formation or establishment of 

political parties is a procedure that must be carried out by citizens who 

will establish political parties, so that the established political parties get 

the status of legal entities. The requirements of political parties to be able 

to participate in general elections are the conditions determined by 

separate laws so that the incorporated political parties can become the 

general election participants to be able to place their representatives in 

representative institutions that must be achieved through general 

elections. Regarding the provisions regulating the institution of the 

House of Representatives is also regulated in separate laws which, 

among other things, regulate the organizational structure, membership, 

order and decision-making mechanisms, and so on. The Court has the 

opinion that the provisions contained in Article 51 paragraph (1) of Law 

2/2011 confound these three matters (refer to Decision No. 15/PUU-

IX/2011, Paragraph [3.14] page 48-49). 
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8. Whereas based on the above considerations, the Court considers that it 

is necessary to separate norm provisions that have combined the 

procedures for the establishment of political parties with rules regarding 

the conditions imposed on political parties, so that a political party can 

participate in the general election, as well as the provisions regulating 

the institution of the House of Representatives. So that it does not cause 

the meaning of political parties to lose their legal status because they did 

not pass verification. 

9. That then on Decision No. 15/PUU-IX/2011, page 50, the court confirms 

that:  

 “…If a political party does not participate in the next general election, it 

does not make the political party lose its status as a legal entity and the 

political party can make more mature preparations to participate in the 

general elections or carry out regeneration. In this way, the right to 

associate, assembly and express opinions held by members of a political 

party will still be guaranteed. Guaranteed continuity of the existence of 

incorporated legal entities that fail to place their representatives in 

representative institutions during a general election period, will also 

avoid the existence of a season for the establishment of political parties 

on every before the general election". 

10. Whereas but after the Decision Number 15/PUU-IX/2011, the President 

and the House of Representatives ratified the Law No. 8 of 2012 

concerning Amendments to the Law No. 10 of 2008 concerning the 

General Election of Members of the House of Representatives, the 
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Provincial House of Representatives and the Regional House of 

Representatives. In this law, reappeared the norm provisions regulating 

the Political Parties Participating in the last General Election that meet 

the vote acquisition threshold of the number of valid votes nationally 

determined as the Political Parties Participating in the General Election 

in the next general election [refer to Article 8 paragraph (1) of the Law 8 

of 2012]. This means that for the previous general election participant 

parties that do not meet the vote acquisition threshold of the number of 

valid votes nationally, they cannot be determined as the political parties 

participating in the next general election. 

11. Whereas the party that does not fulfill the norm provisions of Article 8 

paragraph (1) if it wants to become a political party participating in the 

general election shall fulfill the norm provisions of Article 8 paragraph (2) 

regarding the verification requirements made by the General Election 

Commission as provided for in the provisions of Article 9 paragraph) of 

the Law No. 12 of 2012.  

12. Whereas the norm provisions were then questioned to the Constitutional 

Court by parties that had passed the previous General Election 

participant verification, including Partai Bulan Bintang with Case Number 

52/PUU-X/2012 and the Constitutional Court again granted the 

Petitioners' petition by declaring that Article 8 paragraph (1) and 

Explanation of Article 8 paragraph (1) and Article 8 paragraph (2) of Law 

Number 8 of 2012 concerning General Election of Members of the House 

of Representatives, as long as the phrase "which does not meet the 
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threshold of vote acquisition in the previous general election or a new 

political party" and Explanation of Article 8 paragraph (2), as long as the 

phrase "the meaning of a new political party" is a political party that has 

never participated in an general election" contrary to the Constitution and 

does not have binding legal force. 

13. Whereas the unequal and unfair treatment in the provisions of a quo 

norms, when compared between the parties that have participated in the 

general election and have undergone a process of administrative and 

factual verification, both by the Ministry of Law and Human Rights and 

by the General Election Commission, with the newly established Party 

and recently underwent a verification process in the Ministry of Law and 

Human Rights as a legal entity but has never undergone a verification 

process by the General Election Commission to become a Participant in 

the General Election is not a comparison that can be compared to 

measure the occurrence of discrimination as argued by the Petitioners.  

14. Whereas the meaning of discrimination in the provisions of a quo norm 

shall treat the same and shall treat differently which is not the same as 

argued by the Petitioners, it cannot be applied between new parties that 

have not undergone a verification process for general election’s 

participants with parties that have become general election’s participants 

that have automatically gone through the verification stage to become 

general election’s participants in the previous general election.  

15. Whereas the meaning becomes illogical if the provisions of a quo norm 

are said to cause unequal treatment and cause fair legal uncertainty. 
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Because if it follows the logic flow of the Petitioners, it is actually the 

parties that have gone through the verification process in the previous 

general elections that did not get the same treatment, as well as get fair 

legal uncertainty. Because it has to be equated with new parties that 

have never gone through a process as has been done by the parties, 

verification has been carried out by the General Election Commission to 

become participants in the previous general elections.  

16. Whereas, furthermore, if the verification stage of the party participating 

in the general election shall be equated, then actually the Related Party’s 

party that experiences discriminatory treatment because the Party where 

the overshade place of the Related Party has already been verified by 

the General Election Commission to become the party participating in 

the general election and already passed (Eligible) in accordance with the 

requirements required to become participants in the general election.  

17. Whereas in addition, if the logic established by the Petitioners on the 

verification process to become an general election participant shall be 

carried out to all parties without exception on the grounds that there are 

changes in conditions during the running time. Then it should be on the 

verification process requirements of Article 173 paragraph (2) of the 

General Election Law should be carried out not only by the General 

Election Commission before the general election, but the process must 

also be carried out by the Minister of Law and Human Rights to review 

the feasibility of a Political Party as Legal Entity which has been qualified 

as provided for in the Law on Political Parties. 
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18. Whereas based on all the above description, it has become clear that 

the reasons for the unequal and unfair treatment contained in the 

provisions of a quo norm as intended by the petitioners in the Petition for 

Case Number 53/PUU-XV/2017 are unlawful and does not conflict with 

Article 22E paragraph (1), Article 27 paragraph (1), Article 28, Article 

28C paragraph (2), Article 28D paragraph (1), Article 28D paragraph (3), 

Article 28I paragraph (2) of the 1945 Constitution.  

IV. PETITUM 

Based on the reasons outlined above and the evidence attached, the Related 

Party requests the Panel of Judges of the Constitutional Court to examine and decide 

the Material Review as follows:  

1. Rejecting the entire Judicial Review petition filed by the Petitioners, Case 

Number 53/PUU-XV/2017  

2. Stating that Article 173 paragraph (1), paragraph (2) and paragraph (3) of the 

Law Number 7 of 2017 do not conflict with the 1945 Constitution of the Republic 

of Indonesia and still have binding legal force  

3. Ordering the injunction of the Constitutional Court to reject all petitions of the 

petitioner for publication in the State Gazette.  

Or if the Panel of Judges of the Constitutional Court has another opinion, we request 

the fairest possible verdict (ex aequo et bono). 

[2.7] Whereas to strengthen his statement, the Related Party Madsanih S.H., submit 

evidence of the letter/writing marked as Exhibit PT-1 to Exhibit PT-3 as follows:  
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1. Exhibit PT-1 : Photocopy of Resident Identity Card and Taxpayer 

Identification Number on behalf of Madsanih S.H.; 

2. Exhibit PT-2 : Photocopy of the Decision Letter of Central Executive Board of 

Partai Bulan Bintang Number SK.PP/1762/2015 regarding the 

Ratification of Composition and Personnel of Regional 

Executive Board  of Partai Bulan Bintang of DKI Jakarta 

Province for the Period of 1436 - 1441 H/ 2015 - 2020 M; 

3. Exhibit PT-3 : Photocopy of the Decision Letter of Central Executive Board of 

Partai Kedaulatan Bangsa Indonesia Baru Number 57/DPN-

PKBIB/I/A.1/III/2012 regarding the Ratification of Regional 

Executive Board of Partai Kedaulatan Bangsa Indonesia Baru 

of DKI Jakarta Province; 

[2.8] Whereas the Petitioner, the President and the Related Party Madsanih, S.H. 

has submitted written conclusions to the Registrar's Office which in principle remain at 

his stances;  

[2.9] Whereas to shorten the description in this decision, everything that occurs at 

the hearing is sufficiently designated in the minutes of the hearing, which constitutes 

an inseparable part of this decision;  

3. LEGAL CONSIDERATIONS 

Authority of the Court 

[3.1] Whereas based on Article 24C paragraph (1) of the 1945 Constitution, Article 

10 paragraph (1) point a of Law Number 24 of 2003 concerning the Constitutional 
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Court as amended by Law Number 8 of 2011 concerning Amendment to Law Number 

24 of 2003 concerning the Constitutional Court (State Gazette of the Republic of 

Indonesia Number 70 of 2011, Supplement to the State Gazette of the Republic of 

Indonesia Number 5226, hereinafter referred to as the Constitutional Court Law), and 

Article 29 paragraph (1) point a of Law Number 48 of 2009 concerning Judicial Power 

(State Gazette of the Republic of Indonesia Number 157 of 2009, Supplement to the 

State Gazette of the Republic of Indonesia Number 5076), The Court has the authority, 

among other things, to adjudicate at the first and final instance whose decisions are 

final in order to review the Law against the 1945 Constitution;  

[3.2] Whereas because the Petitioner's petition is a petition to review the 

constitutionality of the norms of the Law, in this case Law Number 7 of 2017 

concerning General Elections (State Gazette of the Republic of Indonesia Number 182 

of 2017, Supplement to the State Gazette of the Republic of Indonesia Number 6109, 

hereinafter referred to as General Election Law ) against the 1945 Constitution, the 

Court has the authority to adjudicate a quo petition;  

Legal Standing of the Petitioner 

[3.3] Whereas based on Article 51 Paragraph (1) of the Constitutional Court Law and 

its Explanations, those who can submit applications for judicial review of the 1945 

Constitution are those who consider their constitutional rights and/or authorities 

granted by the 1945 Constitution to be impaired by the enactment of a Law, namely:  

a.  individual person of Indonesian citizen (including groups of people who have 

similar interests);  
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b.  customary law community unit insofar as it is still alive and in accordance with 

the development of the community and the principles of the Unitary State of the 

Republic of Indonesia regulated in the law;  

c.  public or private legal entity; or 

d.  state institutions; 

Thus, the Petitioner in the Judicial Review against the 1945 Constitution must first 

explain: 

a. his position as the Petitioners as referred to in Article 51 paragraph (1) of the 

Constitutional Court Law;  

b. the presence or absence of the constitutional rights and/or authorities granted 

by the 1945 Constitution caused by the coming into effect of the Law petitioned 

for review within the position as referred to in point a; 

[3.4] Whereas the Court since the Decision of the Constitutional Court Number 

006/PUU-III/2005 dated May 31, 2005 and the Decision of the Constitutional Court 

Number 11/PUU-V/2007 dated September 20, 2007 and subsequent decisions, have 

argued that the loss of constitutional rights and/or authorities as referred to in Article 

51 paragraph (1) of the Constitutional Court Law must fulfill 5 (five) conditions, namely:  

a.  the existence of constitutional rights and/or authorities of the Petitioners granted 

by the 1945 Constitution;  

b.  the constitutional rights and/or authorities of the Petitioners are deemed to be 

impaired by the coming into effect of the Law petitioned for review;  
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c. the constitutional impairment must be specific and actual or at least potential 

which according to logical reasoning it will certainly occur;   

d. the existence of a causal relationship between such loss and the entry into force 

of the Law petitioned for review; 

e. the possibility that with the granting of the petition, the constitutional impairment 

argued will not or does not occur any longer;  

[3.5] Whereas based on the description of the provisions of Article 51 paragraph (1) 

of the Constitutional Court Law and the conditions for loss of constitutional rights 

and/or authorities as described above, then the Court will consider the legal standing 

of the Petitioner as follows:  

1. Whereas the norms of the Law petitioned for in a quo Petition are Article 173 

paragraph (1) as long as the phrase "has been determined", Article 173 

paragraph (3) and Article 222 of the General Election Law, the formula of which 

each reads as follows:  

Article 173 paragraph (1): 

“Political Parties Participating in the General Election are political parties that 

have been determined/passed the verification by the General Election 

Commission”; 

Article 173 paragraph (3): 

“Political parties that have passed verification with the conditions as referred to 

in paragraph (2) are not re-verified and determined as Political Parties 

Participating in the General Election.” 
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Article 222: 

“Candidate pairs are proposed by Political Parties or Coalition of Political 

Parties Participating in the General Election that meet the requirements for 

obtaining seats at least 20% (twenty percent) of the total seats in the House of 

Representatives or obtain 25% (twenty-five percent) of valid votes nationally in 

the previous General Election of the House of Representatives members.” 

2. Whereas the Petitioner was Partai Islam Damai Aman (Partai IDAMAN), which 

in this case was represented by Rhoma Irama and Ramdansyah, respectively 

as General Chairperson and Secretary General of Partai IDAMAN.  

3. Whereas, according to the Petitioner, Article 173 paragraph (1) insofar as the 

phrase "has been determined", Article 173 paragraph (3) and Article 222 of the 

General Election Law potentially  detrimental to their constitutional rights on the 

grounds that the enactment of a quo articles, the Petitioner potentially not 

qualifying for factual verification by the General Election Commission and 

Rhoma Irama did not qualify as 2019 Presidential Candidate.  

4. Whereas the potential loss will be even greater because the Petitioners will be 

prevented from their constitutional rights to propose themselves in fighting for 

their rights to participate in advancing and building society, nation and country, 

as according to the Petitioners are regulated in Article 6A paragraph (2), Article 

22E, Article 27 paragraph (1), Article 28, Article 28C paragraph (2), Article 28 

paragraph (1) [sic!] and Article (3) and Article 28I paragraph (2) of the 1945 

Constitution.  
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Based on the entire description of the Petitioner in explaining their legal standing in 

point 1 to point 4 above, the Court has an opinion:  

a. whereas the petitioner's qualifications in a quo Petition are legal entities, in the 

case Partai IDAMAN;  

b. whereas although Rhoma Irama (General Chairperson of Partai IDAMAN) and 

Ramdansyah (Secretary General of Partai IDAMAN) in a quo Petition does not 

specifically refer to the provisions of the Articles of Association and/or Bylaws 

of Partai IDAMAN regarding who has the right to act for and on behalf of the 

Partai IDAMAN, but it turns out that according to the Articles of Association 

and/or Bylaws of Partai IDAMAN that the General Chairperson and Secretary 

General are entitled to act for and on behalf of Partai IDAMAN;  

c. whereas even though the Petitioner in explaining his legal standing only 

outlines briefly about the loss of his constitutional rights, it turns out that in the 

posita of a quo Petition of the Petitioner relates the enactment of articles in the 

General Election Law which are petitioned for review with the constitutional 

rights of the Petitioner which according to his opinion is potentially harmed as 

provided for in Article 27 paragraph (1), Article 28 paragraph (1) [sic!], Article 

28C paragraph (1), Article 28D paragraph (1), Article 28D paragraph (3), 1945 

Constitution and Article 28I paragraph (2) of the 1945 Constitution;  

d. wheras after carefully examining the description of the Petitioner regarding his 

constitutional rights which according to the Petitioner is potentially harmed by 

the enactment of the norms in the articles of the General Election Law which 

have been petitioned for review and despite proven or not proven 

unconstitutionality of the General Election Law norms petitioned for review in a 
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quo petition, the Court has the opinion that insofar as it relates to the right to 

equality in law and government [Article 27 paragraph (1) of the 1945 

Constitution], right to recognition, guarantee, protection and fair legal certainty 

and equal treatment before the law [Article 28D paragraph (1) of the 1945 

Constitution], the right to equal opportunities in government [Article 28D 

paragraph (3) of the 1945 Constitution], the right not to be treated 

discriminatively [Article 28C paragraph (2) of the 1945 Constitution] the 

Petitioner has sufficiently explained relevance, correlation, and coherence the 

enactment of the General Election Law norms petitioned for reviewing with the 

potential loss of the Petitioner's constitutional rights;  

e. whereas the norms of the General Election Law petitioned for review are related 

to civil and political rights, therefore there is no relevance to Article 28C 

Paragraph (2) of the 1945 Constitution whose context is related to economic, 

social and cultural rights;  

f. whereas there is no Article 28 paragraph (1) in the 1945 Constitution.  

Based on the considerations in point  a to point e above, the Court has the opinion 

that the Petitioner has the legal standing to act as the Petitioner in a quo Petition;  

[3.6] Whereas because the Court has the authority to adjudicate a quo petition and 

the Petitioner has the legal position to act as the Petitioner, then the Court will then 

consider the subject matter of the petition.  

Subject Matter of the Petition 

[3.7]  Whereas before further consideration of the important petition of the Petitioner 

to the Court affirming that even though the Petitioner at the hearing had waived his 
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right to prove the arguments of his petition and submitted the verdict on a quo case to 

the Court, this did not eliminate the Court's authority to consider the Petitioner's 

argument because the Petitioner had submitted written evidences and the facts of the 

hearing obtained from the statements of the House of Representatives, the President, 

and the Related Party along with other evidences relating to a quo petition;  

[3.8]  Whereas the Subject Matter of a quo Petition is related to two issues or two 

constitutional issues, namely: 

First, the issue of verification of political parties participating in the general election; 

and   

Second, the issue of enacting the minimum threshold requirements for political parties 

or a coalition of political parties to be able to nominate candidates for the President 

and Vice President.  

With regard to the first constitutional issue, namely the issue of verification of 

political parties, the Petitioner presents the arguments which in principle are as follows 

(the Petitioner's argument in full contained in Facts of the Case):  

 

 

 

1. whereas, according to the Petitioner, the phrase "has been determined" in 

Article 173 paragraph (1) and Article 173 paragraph (3) of the General Election 

Law is discriminatory because new incorporated political parties are required to 

participate in verification to become participants of the 2019 General Election 
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while political parties participating in the 2014 General Election is not required 

to participate in verification so that it simultaneously creates a double standard 

and contrary to the legal principle of lex non distinglutur nos non distinguere 

debemus (sic!), that is, the law does not differentiate and therefore we must not 

distinguish; [Maxim, the correct read is "ubi lex non distinguit, nec nos 

distinguere debemus", which means "because the law does not differentiate, 

we should not distinguish"] and hence becomes contrary to Article 28I 

paragraph (2), Article 27 paragraph (1), Article 28 paragraph (1) [sic!] and 

Article 28D paragraph (1) and paragraph (3) of the 1945 Constitution.  

2. whereas, according to the Petitioner, verification of political parties is a means 

to create fair play and become an important part of the instrument of democracy 

to restore public trust, it must be enacted to all political parties; Moreover, if 

verification is carried out, it is not certain that the political parties participating 

in the 2014 General Election will pass verification with the addition of new 

autonomous regions in 2015, namely 1 province (i.e. North Kalimantan 

Province) and 11 regencies (namely Mahakam Ulu Regency, PALI Regency, 

Pesisir Barat Regency, Pangandaran Regency, Malaka Regency, Banggai Laut 

Regency, East Kolaka Regency, Central Mamuju Regency, Taliabu Island 

Regency, South Manokwari Regency, and Arfak Regency [sic!]);  

3. whereas, according to the Petitioner, the General Election in principle is 

competition for ideas, visions, missions and programs to advance the people. 

Therefore, the emergence of new political parties must be seen in that context 

where their presence is inseparable from disappointment with the political 

parties participating in the 2014 general election. In addition, political parties 
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are also instruments to move the conflicts that exist within society in 

constitutional ways;  

4. whereas, according to the Petitioner, verification of political parties in the 2014 

General Election contrary to the previous General Election Law indicated by the 

fact, that is, there is no factual verification of 50% of the stewardship at the 

district level;  

5. whereas, according to the Petitioner, verification of all political parties must be 

carried out as a form of seriousness and accuracy so that the various practices 

found in 2014, such as fictitious offices and fictional membership, will not 

happen again.  

Meanwhile, with regard to the second constitutional issue, namely the issue of 

the enactment of minimum threshold conditions for the vote acquisition of political 

parties or a coalition of political parties to be able to propose candidates for President 

and Vice President, the Petitioner presents the arguments which in principle are as 

follows (the Petitioner's argument is fully contained in Facts of the Case):  

1. Whereas, according to the Petitioner, even though the Constitutional Court in 

its decision Number 14/PUU-XI/2013 states that the matter of the requirements 

for vote acquisition of political parties to propose candidates for President and 

Vice President is an open legal policy of the legislators, but Article 222 of the 

General Election Law is not unanimously supported where Partai Gerindra, 

Partai Demokrat, Partai Keadilan Sejahtera and Partai Amanat Nasional say 

they reject and walk out. Article 222 of the General Election Law, according to 

the Petitioner, is manipulation and attraction of the political interests of parties 

supporting the government, opposition parties and the government;  
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2. Whereas, according to the Petitioner, the provisions of the presidential 

threshold in Article 222 of the General Election Law have been used in the 2014 

General Election, so that they are irrelevant and expire when enacted in the 

2019 simultaneous general election;  

3. Whereas, according to the Petitioner, the provisions of the presidential 

threshold in Article 222 of the General Election Law are contrary to the logic of 

simultaneity of the 2019 General Election, namely that the General Election of 

Members of the House of Representatives, Provincial House of 

Representatives and Regional House of Representatives is held 

simultaneously with the General Election of the President and Vice President, 

as stated in Decision of the Constitutional Court Number 14/PUU-XI/2013;  

4. Whereas, according to the Petitioner, the provisions of the presidential 

threshold in Article 222 of the General Election Law are contrary to Article 6A 

paragraph (2) and Article 22E paragraph (2) of the 1945 Constitution. The 

reason is, the term "before the implementation of general election" in Article 6A 

of the 1945 Constitution is one breath drought with Article 22E paragraph (2) of 

the 1945 Constitution which refers to the general election of members of the 

House of Representatives, Provincial House of Representatives and Regional 

House of Representatives held simultaneously in one contest with the general 

election of the President and Vice President, so that all political parties are in 

the same position, i.e. zero% of seats or zero% of valid votes;  

5. Whereas, according to the Petitioner, the provisions of the presidential 

threshold in Article 222 of the General Election Law damage the presidential 
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system and eliminate the evaluation function of the implementation of general 

elections;  

6. Whereas, according to the Petitioner, the provisions of Article 222 of the 

General Election Law are contrary to the principle of One Person, One Vote, 

One Value (OPOVOV) from the 2014 General Election. The reason is that the 

conversion of voter vote to seats in the 2014 General Election has been used 

to nominate the President and Vice President in 2014.  

[3.9] Whereas in order to support his petition, the Petitioner has submitted a 

document/written evidence item which is marked as exhibit P-1 to exhibit P-12, the 

Petitioner has also conveyed the conclusion received by the Registrar's Office of the 

Court on December 20, 2017;  

[3.10] Whereas the Court has heard the statement of the House of Representatives, 

the President, the Related Party the Republic of Indonesia General Election 

Commission, the Related Party Madsanih S.H., and the statements of experts 

submitted by the President, both those submitted directly in the hearing and those 

submitted in writing as an inseparable part of the statement submitted directly in the 

said hearing. Observing the evidence submitted by the Related Party Madsanih S.H., 

which is marked as exhibit PT-1 to exhibit PT-3, and conclusions submitted by the 

President and Related Party Madsanih S.H.;  

[3.11] Whereas after carefully examining the Petitioner's Petition along with the 

evidence submitted, as referred to in paragraph [3.9] and the statements of the parties 

as referred to in paragraph [3.10], the Court further considers the two constitutional 

issues in the following a quo Petition:  
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[3.12] Whereas with regard to the constitutional issues, FIRST namely regarding the 

issue of verification of political parties participating in the General Election related to 

the constitutionality of Article 173 paragraph (3) in conjunction with Article 173 

paragraph (1) of the General Election Law, the Court needs to first explain the 

construction of the two norms relating to each other. By reading the construction of 

Article 173 in its entirety, the existence of the phrase "has been determined" in Article 

173 paragraph (1) of the General Election Law actually contains legal uncertainty, 

because the phrase "has been determined" is aligned with the phrase "pass 

verification" by using the punctuation "/" (slash). The phrase "has been determined/" 

is actually an administrative action stipulating, while pass verification is only limited to 

the results of checks on the fulfillment of a condition determined by the Law, where 

the results of verification are then which will result in the determination actions and 

therefore both are two different things and cannot be equated as in the formulation of 

Article 173 paragraph (1) of the General Election Law.  

[3.12.1] Whereas the construction of such understanding is linear with the norms of 

Article 179 paragraph (1) of the General Election Law which states, "Political Parties 

of General Election Participant candidates who passed verification as referred to in 

Article 173 paragraph (1) and Article 178 shall be determined as participants of the 

General Election by the General Election Commission ". That is, the results of the 

verification are the results of an examination of the fulfillment of the requirements 

which are then followed up with the determination as the General Election participants 

by the General Election Commission. By linking the existence of Article 173 paragraph 

(1) with Article 179 paragraph (1) of the General Election Law, it is true that the 

existence of the phrase "has been determined/" has caused uncertainty and can be 
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one of the causes of the different treatment among political parties participating in the 

General Election.  

[3.12.2] Whereas even though, the phrase "has been determined " in Article 173 

paragraph (1) of the General Election Law has caused uncertainty and can cause 

different treatment, it cannot yet be fully concluded as argued by the Petitioner before 

first considering the norms of Article 173 paragraph (3) of the General Election Law. 

Therefore, complete legal considerations related to the phrase "has been determined" 

in Article 173 paragraph (1) of the General Election Law will be further considered 

together with consideration of the constitutionality of Article 173 paragraph (3) of the 

General Election Law.  

[3.13] Whereas with regard to the Petitioners' argument regarding Article 173 

paragraph (3) of the General Election Law, in principle the a quo norm contains the 

norm that for political parties that have passed verification with the conditions as 

referred to in Article 173 paragraph (2) are not re-verified and determined as Political 

Parties Participating in the General Elections. This implies that there are political 

parties participating in the General Election which are categorized as having passed 

verification with conditions that have been determined and there are political parties 

participating in the General Election that have not passed verification. With these 

provisions, the two political party groups that are the General Election participant 

candidates are regulated or applied differently. 

[3.13.1] Whereas related to the arrangement of grouping, as well as treatment which 

distinguishes between political parties of previous General Election participant 

candidates have also been regulated in Article 8 paragraph (1) of Law Number 8 of 

2012 concerning General Election of Members of the House of Representatives, 
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Provincial House of Representatives and Regional House of Representatives 

(hereinafter referred to as Law 8/2012) which states, "Political Parties of the General 

Election participants in the last General Election that meet the vote acquisition 

threshold of the number of valid votes nationally shall be determined as Political 

Parties of the General Election Participants in the next General Election". In a quo 

provisions, the difference in treatment of political parties of General Election participant 

candidates are carried out on the basis of political parties that meet the vote acquisition 

threshold of the number of valid votes nationally with political parties that do not meet 

the threshold and new political parties.  

[3.13.2] Whereas even though the basis of differentiation between political parties of 

General Election participant candidates as provided for in the Law which are the 

objects of a quo petition differs from what is regulated in Law 8/2012, both of them 

regulate the differentiation of treatment between political parties of General Election 

participant candidates. Whereas related to the differentiation of treatment of General 

Election participant candidates as provided for in Article 8 paragraph (1) of Law 

8/2012, the Court in the previous decision, namely the Decision of the Constitutional 

Court Number 52/PUU-X/2012, dated August 29, 2012, has stated the norm of Article 

8 paragraph (1) of a quo Law is contrary to the 1945 Constitution with the following 

considerations:  

1. Whereas, a quo provisions contain injustices because, "... the fulfillment of the 

vote acquisition threshold in the 2009 General Election cannot be used as the 

only provision regarding the terms or criteria in the participation of old political 

parties as participants in the 2014 General Election. Because of the provisions 

regarding the terms or criteria in Law 10/2008 different from the provisions 



- 162 - 

 

regarding the terms or criteria in Law 8/2012 which are the basis for the holding 

of the 2014 General Election. "(Decision Number 52/PUU-X/2012, page 89-90);  

2. Whereas according to the Court, "... there is a legal fact that the conditions that 

must be fulfilled by political parties to participate in the 2009 legislative general 

election apparently different from the requirements for the 2014 legislative 

general election. Requirements for political parties to become participants in 

the 2014 general election it is even more difficult than the requirements that 

must be fulfilled by new political parties in the 2009 legislative general election. 

Thus it is unfair if political parties that have qualified for the 2009 general 

election does not need to be re-verified to be able to participate in the 2014 

general election as new political parties, while political parties that do not meet 

the requirements must go through verification with more severe conditions 

"(Decision Number 52/PUU-X/2012, page 91);  

3. Whereas further, the Court considered that "... applying different conditions to 

the participants, a similar contestation (general election) constitute unequal 

treatment or treated differently which is contrary to Article 27 paragraph (1) and 

Article 28D paragraph (2) and paragraph (3) of the 1945 Constitution. 

Accordingly, according to the Court, all political parties must be applied with the 

same conditions to one political contestation or the same general election, 

namely the 2014 General Election. "(Decision Number 52/PUU-X/2012, page 

92);  

4. Whereas in order to overcome the injustice and unequal treatment of General 

Election participant candidates, the Court stated, "To achieve equality of rights 

for each political party there are two solutions that can be taken, namely, first, 
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equalizing the requirements for general election participation between political 

parties of the 2009 General Election participants and political parties of the 

2014 General Election participants, or secondly, require all political parties that 

will participate in the 2014 General Election with the new conditions specified 

in a quo Law. In this case, for the sake of fair legal certainty, the Court 

determined that in order to achieve equal and fair treatment, all political parties 

of the 2014 General Election participants must go through verification. In a spirit 

that is in line with the intention of the legislators, for the sake of simplification of 

political parties, according to the Court, the requirement to become a participant 

in the general election stipulated in Article 8 paragraph (2) of Law 8/2012 must 

be applied to all political parties that will participate in the 2014 General Election 

without exception. "(Decision Number 52/PUU-X/2012, page 93). 

[3.13.3] Whereas based on consideration in reviewing the provisions of Law 8/2012 

which basically contain unequal treatment of political parties of General Election 

participant candidates, a red thread can be drawn which should be guided by the 

legislators in determining the conditions and to apply the conditions to each General 

Election participant candidate. The red thread in question is:  

a. The norms of the General Election Law may not contain norms which basically 

contain unequal treatment for General Election participant candidates, because 

the unequal treatment contrary to the right to equal opportunities in law and 

government;  

b. Unequal treatment of political parties of General Election participant candidates 

can be avoided by the way that in the implementation of the general elections, 
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each political party of General Election participant candidate must go through 

verification.  

 Whereas even though unequal treatment through the application of norms 

differently to the subject of law regulated is not something that is not always prohibited 

or contradicts the 1945 Constitution, but in the domain of participation in political 

contestations, such as the General Election, unequal treatments are absolutely 

justifiable. Which matter, such unequal treatment o is not in accordance with the 

guarantee of providing equal opportunities for every citizen to sit in the government. 

According to the Court, the unequal treatment of prospective General Election 

participant is a matter that is contrary to the Constitution. This is not only because it 

contradicts the right to get equal opportunities in the government as provided for in 

Article 27 paragraph (1) and Article 28D paragraph (3) of the 1945 Constitution, but 

also because unequal treatments are the cause of general election injustice. 

[3.13.4] Whereas in order to ensure that there are no unequal treatments for each 

General Election participant candidate, of the two possible alternative ways that can 

be taken as contained in a quo Decision, the Court has determined the method, 

namely by verifying all political parties of the 2014 General Election participant  

candidates. While the legislators of General Election Law in formulating Article 173 

paragraph (3) of the General Election Law it actually provides unequal treatment for 

political parties that have seats in the House of Representatives based on the results 

of the 2014 General Election.  

[3.13.5] Whereas in its progress, alternatives that have been determined through the 

Decision of the Constitutional Court Number 52/PUU-X/2012 have actually been in 

accordance with the progress of the periodic implementation of the Indonesian 
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General Election system every five years. Because, although the participation 

requirements for the General Election have been determined equally in the law, the 

progress and dynamics of political parties, structuring of state territory into regional 

government units as well as demographic progresses as determinants of the fulfillment 

of General Election participant candidates' requirements are something that is 

dynamic. If this is related to the fact that in every General Election there are always 

new political parties of General Election participant candidates, then the way to avoid 

the occurrence of unequal treatment is to verify all political parties of General Election 

participant candidates without discriminating between political parties that have 

participated in verification in the previous General Election with political parties that 

have never participated in the General Elections or political parties that have 

participated in the General Election but did not get seats in the House of 

Representatives.  

[3.13.6] Whereas therefore, even though in the Decision of the Constitutional Court 

Number 52/PUU-X/2012, the Court stated that verification was carried out on all 

political parties of the 2014 General Election participant candidates, but in order to 

avoid any unequal treatment of political parties of the 2019 General Election 

participant candidates, such consideration was also relevant and it must be applied to 

every political party of the 2019 General Election participant candidates. In fact, not 

only for the 2019 General Election, but also for the General Election of members of 

the House of Representatives and Regional House of Representatives in the General 

Elections of subsequent periods. Another fundamental reason for maintaining 

verification is to simplify the number of political parties participating in the general 

election. In a reasonable reasoning, if there is no verification of all political parties of 

the General Election participant candidates in every general election implementation, 
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the number of political parties will tend to continue to increase. For example in the 

2019 General Election, political parties that have seats in the House of 

Representatives are not verified and automatically become participants in the general 

election, the number of participants in the 2019 General Election will be all political 

parties that have seats in the House of Representatives and new political parties that 

pass verification. Likewise in the 2024 General Election, if in the 2019 General Election 

there are 12 political parties that have seats in the House of Representatives, the 

participants of the 2024 General Election will become 12 political parties and new 

political parties that pass verification, eventually the number of political parties 

participating in the General Election will continue to increase and big ideas simplify 

Political Parties by tightening the requirements to become participants in the General 

Election, which became the constitutional design of the 1945 Constitution, will never 

be realized. This does not mean that the Court rejects the constitutional rights of 

citizens to establish political parties as part of their association and assembly rights 

guaranteed in the Constitution to become participants of the General Election as long 

as they fulfill all requirements and have passed verification. 

[3.13.7] Whereas, in addition to the considerations described above, the Court 

considers it important to emphasize the following matters:  

1. Justice for each General Election Participant Candidate 

Unequal treatment of the General Election participant candidates is a 

matter that is contrary to the Constitution. This is not only because it contradicts 

the right to get equal opportunities in the government as provided for in Article 

27 paragraph (1) and Article 28D paragraph (3) of the 1945 Constitution, but 

also because unequal treatments are the cause of general election injustice. 
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Referring to one indicator of general election justice is the same or equal 

treatment among general election participants. Both the equal treatment 

between the general election participants of the House of Representatives and 

Regional House of Representatives members, as well as among all General 

Election participants determined in the 1945 Constitution.  

Regarding the equal treatment among the general election participants 

for the House of Representatives and Regional House of Representatives 

members, all conditions and stipulations for political parties to become General 

Election participants cannot be differentiated, either because of the reason that 

such political parties have seats in the House of Representatives or Regional 

House of Representatives or for reasons that have received support from the 

people through General Elections. Whereas the vote acquisition of political 

parties and seats in a general election must be distinguished from the 

conditions that must be met by each political party that is a candidate for general 

election. In the event that one political party certainly obtains votes and seats 

in the General Election, it does not mean that it is the reason for the political 

party to be directly determined as the next General Election participant or 

become a participant in the election without having to be verified again is the 

fulfillment of requirements as candidates for general election participants. 

However, the vote and seat acquisition is an indicator of people's trust in 

political parties in a general election, while the fulfillment of the requirements to 

become candidates for General Election participants is an indicator that such 

political party is still eligible to participate in contestation fighting over the 

people's trust in the General Election. 
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Regarding the equal treatment among all General Election participants, 

the treatment in fulfilling the requirements to be determined as General Election 

participants must not be distinguished between the General Election participant 

candidates of members of the House of Representatives and Regional House 

of Representatives with candidates for individual General Elections. In this 

case, the Court agrees with the statement submitted by the experts in the 

hearing concerning the substance of verification of the General Election 

participation, in the event that all General Election participants, both political 

parties and individuals must be treated equally in terms of how each General 

Election participant meets the requirements as General Election participants  

In connection with that, throughout the history of the General Election 

held after the amendment to the Constitution, the General Election participant 

candidates absolutely never not verified the fulfillment of the conditions. Is the 

individual for such Provincial House of Representatives member candidate is a 

Provincial House of Representatives member candidate who has been 

declared fulfilling the previous requirements, not at all released from the 

verification process of fulfilling the requirements as a candidate. All Provincial 

House of Representatives member candidates, new candidates or incumbents, 

both must register and re-verify all the conditions specified.  

2. Regional Enlargement and Demographic Development. 

The conditions for becoming a General Election participant determined 

in the General Election Law are always connected or associated to factors in 

the number of regions and population (demographics). Stewardship 

requirements in all provinces, stewardship in 75% of the number of 
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regencies/cities in each province and stewardship in 50% of the number of 

districts in the relevant regencies/cities is a condition related to the number of 

regions. The number of provinces and regencies/cities is a determinant of the 

fulfillment of the conditions in question. In fact, the number of provinces and 

regencies/cities continues to increase, where the increase is sure to have an 

impact on the fulfillment of the requirement to have a stewardship at the 

provincial, regencial/municipal and district levels for each political party of the 

general election participant candidate. As the data presented by the General 

Election Commission in the examination of quo case, there was an addition of 

1 province and 17 regencies in 10 existing provinces. Thus, the basis for 

determining fulfillment of the requirement to have a stewardship for political 

parties is certainly undergoing changes. 

Similar to the dynamics of the progress of the number of provinces and 

regencies/municipalities, the population also experiences growth over time. If 

guided by the 2010 population census announced by the Central Bureau of 

Statistics, for example, the population of Indonesia is 237.641.326 people, 

where population growth per year based on data from the National Population 

and Family Planning Agency is 1,49 percent or approximately 4,5 million 

people, the population in 2012 was approximately 246 million people. As for 

2017, it will increase to 264 million people. The increase in population certainly 

affects the fulfillment of requirements, such as the requirement to have a certain 

number of members by each political party participating in the general election. 

Not only the addition of population, the reduction in the number that occurs due 

to death or migration of residents from one area to another will also have an 
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impact on whether or not the requirements for membership of each political 

party are met. 

Because the number of provinces, the number of regencis/cities, the 

number of districts and also the number of residents is not something static, the 

fulfillment of the requirements for stewardship at three levels of government 

territory and also the requirement to have members in a certain number 

determined by the General Election Law must also follow the progress of the 

number of provinces, regencies/cities and districts. That accordingly, if a 

political party has ever been declared to meet the conditions specified at a 

certain time, then if it has passed a certain period, the fulfillment of the said 

conditions must be re-examined through the verification process. Which 

verification is intended to update the fulfillment of requirements as candidates 

for general election participants.  

3. Political Parties as Dynamic Legal Entities 

As a legal entity, political parties are not inanimate  objects that are 

static. Moreover, political parties are political infrastructures that bridge the 

interests of the people with state institutions. As an intermediary between the 

people and the state, political parties that are ensured to be full of dynamics, 

both organizational and policy. In the realm of organization, in the period of 

course political parties will certainly carry out leadership successions. The 

stewardship of political parties will experience alternations, both at the central, 

provincial, regencial/municipal and also district levels. Such dynamics can be 

ensured that there will be ups and downs, where under certain conditions 

political parties may experience a period of tide in the event that all 
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organizational instruments are filled and run optimally, and in other conditions 

it is also possible to experience a period of retroactive where not all structural 

devices exist and can work. One example, a period of retroactive of political 

parties is like the conflict that caused the party to break up. Disunities in political 

parties are very likely to have an impact on eliminating the fulfillment of the 

stewardship requirements of political parties at certain levels of stewardship. 

With the possibility of eliminating the fulfillment of such requirements, the 

general election process must be used as a momentum to recheck the potential 

reduction of the conditions in question.  

In addition, the internal dynamics of political parties can also have an 

impact on the fulfillment of the completeness of the internal infrastructure 

requirements of political parties, such as permanent office ownership. One of 

the conditions that must be fulfilled by political parties to be determined as 

political parties participating in the General Election is to have a permanent 

office, where the permanent office can be owned alone or rented for the period 

of time until the last stage of the general election. In this context, if at one 

general election period a political party is declared to have fulfilled the 

requirement of having a permanent office for the central, provincial and 

regencial/municipal level stewardship, then in the next General Election period 

the office ownership requirements may not necessarily be fulfilled. Moreover, if 

the condition of having a permanent office in question is fulfilled by political 

parties by renting for the period of time until the last stage of the General 

Election. If the condition of having an office is only valid until the last stage of 

the General Election is completed, then the fulfillment of these requirements 

must be verified at each general election process.  
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Because the internal dynamics of political parties are a reality that cannot 

be avoided at any time and the requirement to have a permanent office is only 

in the final stages of the General Election, every political party of general 

election candidate, including those who have been verified in the previous 

general election, must still be re-verified.  

4. Comprehensive Verification of the Fulfillment of the Requirements of General 

Election Participants 

One of the purposes is the requirement for political parties to be able to 

become participants of the General Election as contained in Article 173 

paragraph (2) of the General Election Law [which previously was also contained 

in Article 8 paragraph (2) of Law 8/2012] is to tighten the requirements of 

political parties to become the General Election participants. This is in line with 

constitutional design which intends to simplify the spois system. Within the 

reasonable reasoning limit, by increasing the requirements which must be 

fulfilled by political parties in order to become participants in the General 

Election, the number of political parties participating in the General Election will 

be increasingly limited. By tightening these requirements, the number of 

political parties will further support the work of the presidential government 

system as adopted by the 1945 Constitution. However, has become public 

knowledge, both doctrinaire and empirical experience, presidential government 

system is difficult to work optimally in the midst of a multiparty system model 

with an uncontrolled number. Therefore, various strategies (designs) are 

always prepared to simplify the number of political parties, especially political 

parties, as participants in the General Election.  
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As part of the effort to fulfill the design to tighten the number of political 

parties in question, one of the fundamental efforts that must be carried out by 

the General Election organizer is to ensure that all political parties declared to 

be participants of the General Election fulfill all the requirements contained in 

the General Election Law. For example, in matters of stewardship to reflect the 

national nature of political parties, the General Election Law states that political 

parties participating in the General Election shall (1) have stewardship in all 

provinces; (2) has a minimum stewardship in 75% (seventy-five percent) of the 

number of regencies/cities in the province concerned; and (3) at least having 

stewardship in 50% (fifty percent) of the number of districts in the regency/city 

concerned, General Election organizer must ensure the fulfillment of the 

minimum stewardship requirements without making an exception not to verify 

at any level, including verification of fulfillment in district level.  

With these arguments, the General Election Commission Regulations 

related to the verification of political parties participating in the General Election 

must fully regulate the mechanism and technical implementation of factual 

verification of all requirements stipulated in Article 173 paragraph (2) of the 

General Election Law. In this sense, the General Election Commission 

Regulation does not only regulate factual verification concerning the number 

and composition of central-level political party stewardship, provincial level 

political party stewardship and composition, domicile of provincial-level 

permanent offices, number and composition of political parties at 

regencial/municipal level, domicile of the regencial/municipal-level permanent 

office but also includes verification arrangements for the stewardship of political 
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parties at the district level whose methods and mechanisms are regulated in 

General Election Commission Regulations.  

Not only the fulfillment of the requirements of the stewardship of political 

parties at all levels starting from the central, provincial, regencial/municipal 

level, and district level, general election organizers must ensure through factual 

verification of the fulfillment of other requirements as provided for in Article 173 

paragraph (2) of the General Election Law. Ignoring factual verification of all the 

requirements in question in addition to the contradiction with the simplification 

of the number of political parties participating in the General Election, it is also 

very possible to cause legal problems in the future. In this matter, the 

organizers' carefulness to ensure that factual verification is done for all 

requirements are so important. This means that the organizers of the General 

Election may not leave problems or gaps that provide space for the questioning 

of the legitimacy of political parties participating in the General Election, which 

in the end can potentially be questioned the results of the General Election itself 

in the future.  

Thus, all norms in Article 173 paragraph (3) of the General Election Law 

are contrary to the 1945 Constitution, not just the phrase "not re-verified" as 

petitioned by the Petitioner. Because the phrase "not re-verified" is indeed 

intended to provide exceptions to political parties participating in the 2014 

general election, so that with the loss of the phrase, the overall norms contained 

in Article 173 paragraph (3) of the General Election Law will lose their relevance 

to be maintained. In addition, if only the phrase "not re-verified" is declared to 

be contradictory, then the formulation of Article 173 paragraph (3) will be the 



- 175 - 

 

same as the norm formulation contained in Article 179 paragraph (1) of the 

General Election Law.  

[3.13.8] That besides, if it is associated with the Decision of the Constitutional Court 

Number 52/PUU-X/2012, the existence of Article 173 paragraph (3) of the  General 

Election Law clearly and specifically revives the norms in Article 8 paragraph (1) of 

Law 8/2012 which have been declared unconstitutional by the Court through a quo 

Constitutional Court Decision. Regarding the revitalization of norms that have been 

declared unconstitutional by the Court, the Court has affirmed in the Decision of the 

Constitutional Court Number 105/PUU-XIV/2016, dated September 28, 2017, which 

states, among others:  

“As an institution that is given constitutional authority by the constitution to 

review the Law against the 1945 Constitution the most probable step taken by 

the Court responds and simultaneously anticipates all kinds of neglect of certain 

norms or parts of a Law which have been declared contrary to the 1945 

Constitution but revived in the revision of the Law or in a new Law, then for the 

Court such matter will be irrefutable evidence to declare the norms of the Law 

in question contrary to the 1945 Constitution”.  

By accurately and correctly interpreting the intent of the Decision of the 

Constitutional Court Number 105/PUU-XIV/2016, the legislators do not have any 

constitutional reasons to revive the norm or substance of Law 8/2012 which has been 

declared unconstitutional by the Decision of the Constitutional Court Number 52/PUU-

X/2012. A norm of law which is declared by the Court to be contrary to the 1945 

Constitution is due to its substance;  
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Based on the description above, the Petitioners' argument that the phrase "has 

been determined/" in Article 173 paragraph (1) and all norms in Article 173 paragraph 

(3) of the General Election Law is declared contrary to the 1945 Constitution and does 

not have binding legal force is legal grounds.  

[3.14] Whereas with regard to SECOND constitutional issues, namely the issue of the 

enactment of minimum threshold conditions for vote acquisition of political parties or 

a coalition of political parties to be able to propose candidates for the President and 

Vice President, as provided for in Article 222 of the General Election Law. Before 

further consideration of the Petitioners' arguments, the Court considers it important to 

first consider the following matters:  

1. Whereas it must always be remembered, one of the important substances in 

the amendment to the 1945 Constitution was strengthening the Presidential 

government system. This substance is even one of the five important political 

agreements received by acclamation by all the factions in the  Consultative 

Assembly in 1999 before amending the 1945 Constitution. The birth of this 

agreement was preceded by a debate because of doubts and differences of 

opinion regarding the government system adopted by the 1945 Constitution 

(before amended), whether the Presidential or Parliamentary system because 

the characteristics of the two systems are contained in the 1945 Constitution 

(before amended) and in practice empirically. The characteristics of the 

Presidential system appear, among other things, that the President (and Vice 

President) governs in a fixed executive term of office, if the President is unable, 

he is replaced by the Vice President until his term of office ends, the President 

is the head of state and head of government, President and ministers are not 
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responsible to the House of Representatives. Meanwhile, the characteristics of 

the Parliamentary system are shown, among other things, whereas the 

President and Vice President are not directly elected by the people but by the 

Consultative Assembly (which functionally and membership is a parliament in 

the broadest sense), the President is responsible to the Consultative Assembly, 

the President can be dismissed at any time by the Consultative Assembly for 

political reasons, namely if the Consultative Assembly argues that the President 

has truly violated the broad outlines of the state's direction, the President runs 

a government not based on programs which he himself composes based on his 

vision to implement the mandate of the 1945Constitution but only what is 

mandated by the Consultative Assembly is in the form of broad outlines of the 

state's direction.  

Therefore, through amendment to the 1945 Constitution, the 

characteristics of the Presidential system were affirmed and, conversely, the 

characteristics of the Parliamentary system were eliminated. At present, the 

Presidential government system according to the 1945 Constitution can be 

clearly identified based on the characteristics, among others, the President (and 

Vice President) are directly elected by the people; The President (and Vice 

President) hold their office in a determined period; The President is head of 

state and head of government; The President is not responsible to the 

Consultative Assembly (or the House of Representatives); The President 

cannot be brought down or dismissed during his term of office for political 

reasons but only if he is proven to have committed a violation of law or if it is 

proven to fulfill the conditions stated in the 1945 Constitution after going through 

a court ruling (in the case, Constitutional Court).  
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2. That, strengthening the Presidential government system carried out through 

amendment to the 1945 Constitution as outlined in point 1 above has sufficiently 

fulfilled the requirements to distinguish it from a Parliamentary system, although 

not all the characteristics theoretically contained in the Presidential system are 

explicitly stated in the 1945 Constitution. As has become a common 

understanding among political and constitutional law scientists, in theory, the 

Presidential government system contains general characteristics, although not 

in every Presidential government system it automatically shows all of the 

characteristics in question. First, an representative institution (assembly) is an 

institution separate from the presidential institution. Second, the president is 

elected by the people for a certain term of  office. So, both the president and 

representative institutions both gain legitimacy directly from the voting people. 

Therefore, the president cannot be dismissed or forced to resign during his term 

of office by a representative institution (unless through impeachment because 

of a prescribed violation). Third, the president is the head of government and 

head of state. Fourth, the president chooses his own ministers or cabinet 

members (in America called Secretaries). Fifth, the president is the only 

executive power holder (different from the parliamentary system, in which the 

prime minister is primus interpares, the first among equals). Sixth, members of 

representative institutions may not be part of the government or vice versa. 

Seventh, the president is not responsible to representative institutions but to 

the constitution. Eighth, the president cannot dissolve representative 

institutions. Ninth, even though basically the principle of constitutional 

supremacy applies, in certain cases, representative institutions have more 

power than the other two branches of power. This refers to the practice (in the 
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United States) in which the president who is given so great power by the 

constitution but in certain cases he can only exercise that power after obtaining 

the approval of the Congress. Tenth, the president as the holder of the 

executive power supreme direction is directly responsible to his voters. 

Eleventh, different from a parliamentary system, in which parliament is the 

center point of all political activities in a presidential system, such things are not 

known.  

3. Whereas strengthen the Presidential system in addition to the understanding 

reinforces its characteristics, as described in point 1 above, also has another 

meaning, namely in the socio-political context. Socio-politically, taking into 

account the diversity or diversity of Indonesian society in various aspects, the 

position of the President (and Vice President) or the presidential institution is a 

symbol of unifying the nation, a symbol of Indonesianness. The presidential 

institution is idealized to reflect the realization of the "sense of belonging" of the 

entire nation and people of Indonesia. Therefore, the presidential institution 

must represent the reality of the diversity or plurality of Indonesian society. It is 

from this rationale that the spirit of constitutional engineering contained in 

Article 6A paragraph (3) of the current 1945 Constitution must be understood 

to achieve the intended purpose.  

Article 6A paragraph (3) of the 1945 Constitution states, "Candidate 

pairs for the President and Vice President who get more than fifty percent of 

the votes in a general election with at least twenty percent of total votes in each 

province are spread in more than half the number of provinces in Indonesia, 

inaugurated as President and Vice President". With this formula, a person 
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elected as President (and Vice President) of the Republic of Indonesia is not 

enough to win the support of the majority of the people's votes ("get more than 

fifty percent of the total votes in a general election") but also regional vote 

support ("with at least twenty percent of the votes in each province spread over 

more than half of the number of provinces in Indonesia"). In the spirit of such 

constitutional engineering, the election of the President (and Vice-President) is 

not just an event and contestation to elect a head of state and head of 

government for a certain period but also idealized as part of efforts to 

strengthen Indonesian nationalism which departs from an empirical reality of 

Indonesian society as a plural society in various aspects of their life. If this ideal 

method is not achieved, then the next method is taken as stated in Article 6A 

paragraph (4) of the 1945 Constitution states, "In the event that there are no 

elected President and Vice President candidate pairs, two candidate pairs who 

obtained the first and second majority votes in the general election is elected 

by the people directly and the candidate pair who gets the majority votes is 

appointed as President and Vice President". In this case, it was constructed 

that previously there were more than two pairs of candidates for President and 

Vice President, but there was not one pair who fulfilled the electability criteria 

as referred to in Article 6A paragraph (3) of the 1945 Constitution, so that the 

second round election of two candidate pairs who obtained the first and second 

majority votes was necessary. first and second most (in the first round election). 

In this second round there is no longer a need to fulfill the provincial distribution 

requirements as provided for in Article 6A paragraph (3) of the 1945 

Constitution but whoever the candidate pair who obtained the majority votes 
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from the two candidate pairs for President and Vice President in the second 

round election, that pair appointed as elected President and Vice President.  

4. Whereas in general an opinion is accepted where the application of a 

Presidential government system by an ideal country is accompanied by 

simplification in its spois system. The ideal understanding here refers to the 

effectiveness of the course of government. It is true that there are countries that 

apply Presidential systems in their government systems and at the same time 

adopt to the multiparty principle in their spois systems, but such practices do 

not guarantee the effectiveness of government, especially in societies whose 

democratic culture is in the stage of becoming. As a rule, historical experience 

factors and empirical socio-political conditions have a significant influence on 

the choice of a nation's constitutional system which is then poured into its 

Constitution. In the Indonesian context, for the Consultative Assembly, with its 

constitutional authority to amend the Constitution, the choice to constitutionally 

limit the number of political parties can actually be carried out during the 

process of amendment to the 1945 Constitution (1999-2002). However, this 

choice was apparently not taken by the Consultative Assembly. From a 

democratic perspective, not taking such a choice can be explained because in 

a democracy, the state must guarantee the fulfillment of its citizens' 

constitutional rights. One of the constitutional rights in question is the right to 

establish political parties which are derived from the right to freedom of 

belonging to political beliefs and the right to freedom of association which in the 

context of human rights are part of civil and political rights. However, on the 

other hand it was also realized that as a consequence of the adoption of the 

Presidential government system there was a need to simplify the number of 
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political parties. Therefore, the problem then is how constitutional measures 

can be taken so that the presidential system (which idealizes the simplification 

of the number of political parties) can run well without the need to expressly 

restrict it through Constitutional norms to the number of political parties. In this 

context, the formulation contained in Article 6A paragraph (2) of the 1945 

Constitution must be understood. Article 6A paragraph (2) of the 1945 

Constitution reads, "Candidates for the President and Vice President are 

proposed by political parties or a coalition of political parties participating in the 

general election before the general election is held." The spirit of constitutional 

engineering is that the Constitution encourages parties that have the same or 

similar platforms, visions or ideologies coalesces in nominating the President 

and Vice President, which are top executive positions in the Presidential 

system. If later it turns out that the parties joining or coalition are successful in 

the contestation of the election of the President and Vice-President, then in the 

future a permanent coalition is expected to be born, so that in the long run it is 

expected that natural party simplification will occur. In other words, the 

simplification of the party which is conceived as an ideal condition in a 

Presidential system is constructed to occur without going through "forced" 

constitutional norms. Whereas the fact is that until now the natural simplification 

of the party has not been realized in Indonesia, this is not necessarily a sign of 

the failure of the spirit of constitutional engineering contained in the 1945 

Constitution. Such things occur more due to the lack of maturity of democracy 

and especially because of the lack of proper implementation of the spirit in the 

Law which further regulates the ideas contained in the 1945 Constitution. The 

practice of democracy that indicates the formation of a democratic culture will 
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not occur as long as democracy is understood and treated solely as part of a 

political system, which means that democracy has not been embedded or 

internalized as part of a value system that should be an integral part of the 

education system. In this context, the demand for the workings of the political 

education function of political parties is an inevitable need. Because, political 

parties are one of the main pillars of democracy in a system of representative 

democracy, moreover in representative democracies that demand both the 

workings of the aspects of direct democracy as a discourse of smart people 

who want the realization of deliberative democracy ideas in practice.  

5. Whereas, on the one hand, there is no or not yet simplified the number of 

political parties naturally as desired even though the simplification of the 

number of political parties is a necessity for the effective functioning of the 

Presidential government system, while on the other hand, the multiparty 

principle is maintained in the spois system in Indonesia has turned out to give 

birth a color of government that is often used as a cynical joke called 

"Parliamentary sense Presidential system". A term that refers to a situation that 

describes where, because there are many parties, the elected President is 

apparently not supported by a party that won the majority seat in the House of 

Representatives, it can even occur where the President is only supported by 

parties that get very minor seats in the House of Representatives. Such a 

situation can certainly make it difficult for the President to run the government, 

especially to realize his programs as promised during the campaign. This 

makes a elected President be in a dilemmatic position: whether he will run with 

his own program and survive with the characteristics of the Presidential system 

by telling the House of Representatives "You represent your constituency, I 
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represent the whole people," as it is often theorized as the realization of the 

President's direct legitimacy obtained from the people, or whether he will 

compromise with the parties that have seats in the House of Representatives 

so that his government program can run effectively. If the first alternative is 

taken, at a certain point there can be a government deadlock caused by the 

failure to reach a meeting point between the President and the House of 

Representatives in drafting a law even though, for example, the law must 

absolutely exist for the implementation of a Presidential program. It is different 

from the practice in the United States where the deadlock in the drafting of a 

law will not occur because even though the President of the United States has 

the right to veto a draft law approved by the Congress, the president's veto can 

be annulled by achieving a conditional majority vote in the Congress. Such a 

mechanism is not found in the procedure for discussing of the draft law 

according to the 1945 Constitution. Each draft law requires an mutual 

agreement with the House of Representatives and the President. If the mutual 

agreement in question is not obtained then the draft law may not be submitted 

again in the House of Representatives' session at that time [Article 20 

paragraph (2) and paragraph (3) of the 1945 Constitution]. This means that, 

theoretically, there is a possibility where the President does not agree with a 

draft law even though all factions in the House of Representatives approve it, 

so that the law in question will not be formed. Or vice versa, where a President 

is very interested in the presence of a law because it is part of the campaign 

promises that must be realized but it does not get the House of Representatives' 

approval solely because the President does not have sufficient supporting 

parties in the House of Representatives, consequently the law it will not be 
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formed. Such a situation can also occur in the case of the preparation of the 

State Budget whose design must be submitted by the President. Therefore, if 

an elected President it turned out that he did not get sufficient vote support from 

his bearer parties in the House of Representatives, the tendency that occurs is 

that a elected President will take the second method, namely political 

compromising or bargaining with the parties that have seats in the House of 

Representatives. The most common way to do this is to give a "quota" of 

ministers to parties that have seats in the House of Representatives, so what 

happened then was a style of government similar to a coalition government in 

a parliamentary system.  

Such compromises are essentially clearly contradictory in the spirit of 

strengthening the presidential government system as being the constitutional 

design of the 1945 Constitution. No matter how much support or legitimacy 

obtained by a elected President (and Vice-President) through popular votes are 

given directly in the general election, it is not will eliminate the dilemmatic 

situation as described above which in the end rationally realistically "forced" a 

elected President to carry out political compromises which then gave birth to 

the color of government "Parliamentary sense presidential" above. Such a 

situation can only be prevented if a mechanism is established which allows the 

elected President (and Vice President) to have sufficient vote support from 

political parties that have seats in the House of Representatives.  

According to the Court, the formulation of the provisions of Article 222 of 

the General Election Law is based on such enthusiasm. From the beginning of 

the enactment of the minimum number of vote acquisition for political parties or 
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a coalition of political parties to be able to propose candidates for President and 

Vice President means that from the beginning two conditions for the 

strengthening of the Presidential system were expected to be fulfilled, first, 

efforts to fulfill the vote support sufficiency of political parties or a coalition of 

political parties supporting the candidates for President and Vice President in 

the House of Representatives and, secondly, simplifying the number of political 

parties.  

In the first context, by enacting a minimum number of vote acquisition 

for political parties or a coalition of political parties to be able to propose 

candidates for President and Vice President, from the beginning the pairs of 

candidates for President and Vice President concerned have sufficient 

descriptions or estimates not only of the vote that will support them in the House 

of Representatives if elected but also about figures who will fill the cabinet 

personnel, which of course can be discussed since before the implementaion 

of general election through intensive discussions with the bearer parties, for 

example through a kind of political contract between them. It is true that not 

necessarily the parties supporting the presidential and vice-presidential 

candidate pair will control the majority of seats in the House of Representatives, 

so in the end remains to be done political compromises with parties winning 

seats in the House of Representatives, but in this way at least the political 

compromises made were not to sacrifice the fundamental things in the 

programs of the presidential and vice-presidential candidates in question 

offered to the voters in their campaigns. Thus, the phenomenon of the birth of 

the "Parliamentary sense Presidential system" in the administration of 

government can be reduced. 
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Meanwhile, in the second context, namely that by applying the 

requirements for the minimum number of vote acquisition for political parties or 

a coalition of political parties to be able to propose a candidate pair of President 

and Vice President will encourage the birth of a simplification of the number of 

political parties, the explanation is as follows: from the beginning political parties 

have joined in proposing a candidate pair of the President and Vice President, 

means that from the beginning there has been a discussion towards the 

equalization of the vision and mission of political parties concerned which 

depart from their respective platforms which will then be formulated 

simultaneously into campaign programs of the candidates for the President and 

Vice President who are proposed as well as in the campaign programs of the 

bearer parties of the President and Vice President candidates that will be 

offered to the voters. In this way, when the general election is held, the voters 

will have the same references and preferences when electing candidates for 

President and Vice President and when electing candidates for the House of 

Representatives members from the bearer parties of the candidates for 

President and Vice President because the general election will be held 

simultaneously . This means that the voters have from the beginning illustrated 

that if they elect a certain candidate for President and Vice President because 

they agree with the programs they offer, they must also rationally elect the 

House of Representatives members from political parties who will support the 

achievement of those programs which are nothing but the bearer political 

parties of candidate pair of president and vice-president. In a further progress, 

if the political parties that joined in proposing the presidential and vice-

presidential candidate pair succeeded in making the candidate pair of President 
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and Vice President who was proposed to be elected as President and Vice 

President, then automatically the political parties became the ruling parties that 

are logically political have been in one unified opinion in the political goals to be 

achieved or realized. At that point it is actually ethical and political practice the 

political parties have metamorphosed into one large political party, so that in 

the political reality, simplification of the number of political parties has been 

realized even though formally they still have a certain identity as a differentiator 

but it no longer fundamentally affects cooperation they are in achieving their 

goals that are reflected in the programs and performance of the pair of 

President and Vice President that they propose together. In fact in those two 

contexts the phrase "before the holding of the general election" in Article 6A 

paragraph (2) of the 1945 Constitution was designed and hence in both 

contexts it should also be implemented. In other words, Article 6A paragraph 

(2) of the 1945 Constitution which reads in full, "Prospective pairs of candidates 

for President and Vice President proposed by political parties or a coalition of 

political parties participating in the general election before the general election 

is held" are constitutional norms containing the constitutional design of 

strengthening Presidential systems with enthusiasm, on the one hand, 

encourages the achievement of the parallels for the vote acquisition of the pairs 

of candidates for president and vice-president by gaining the votes of the 

political parties supporting the pairs of candidates for president and vice-

president in the House of Representatives and, on the other hand, encouraging 

party simplification, where both of these are the main pillars of the operation of 

the Presidential system in the practice of state government administration. 

Whereas in practice until now this situation has not yet materialized, this does 
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not mean the error of constitutional design above but mainly because of the 

failure of the functions of political parties as instruments of education and 

political communication;  

6. Whereas, based on the considerations as outlined in point 1 to point 5 above, 

despite the fact that the Petitioner does not further prove his petition argument, 

as already mentioned in paragraph [3.7] above, the Court will still consider the 

Petitioner's argument as follows:  

a. against the Petitioner's argument stating that the provisions of the 

presidential threshold in Article 222 of the General Election Law are 

manipulation and attraction at the political interests of the supporting 

parties of the government, opposition parties and the government by 

referring to the existence of a number of factions in the House of 

Representatives who walk out when the ratification of decision-making 

related to the draft of General Election Law which later became a quo 

Law, the Court has the opinion that the preparation of a law is a political 

decision of a political process of state institutions which are authorized 

by the Constitution to prepare laws, in this case the House of 

Representatives with the President. Therefore the Court is not 

authorized to assess the practice and political dynamics that occur 

during the process of preparation of a law as long as the procedure for 

preparation of the law does not conflict with the procedures specified in 

the 1945 Constitution, specifically as provided for in Article 20 paragraph 

( 2), paragraph (3), paragraph (4) and paragraph (5) of the 1945 

Constitution. The fact that there are a number of factions that walk out 
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does not cause the substance of a law to be unconstitutional but only 

shows the level of acceptance of the substance of the relevant law in the 

sense that the approval of the substance of the law is not acquired by 

acclamation;   

b. against the Petitioner’s argument that the provisions of the presidential 

threshold in Article 222 of the General Election Law have been used in 

the 2014 General Election, so that it is irrelevant and expired when 

applied in the simultaneous 2019 general election, the Court has the 

opinion that the laws governing the 2014 General Election are not a quo 

Law but Law 8/2012 those who have not or have not applied the 

provisions on the presidential threshold in the process of proposing 

candidates for President and Vice President. After all, how could a later-

born law is said to be expire of a situation or event that happened before 

that is subject to a different law;  

c. against the Petitioner's argument stating the provisions of the 

presidential threshold in Article 222 of the General Election Law is 

contrary to the simultaneity logic of the 2019 General Election, namely 

that the General Election of members of the House of Representatives, 

Provincial House of Representatives and Regional House of 

Representatives are held simultaneously concide with the General 

Election of President and Vice President, as stated in Decision of the 

Constitutional Court Number 14/PUU-XI/2013, the Court has the opinion 

as follows: the Constitutional Court in its previous decision, namely the 

Decision of the Constitutional Court Number 51-52-59/PUU-VI/2008, 
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dated February 18, 2009, in the reviewing of Law Number 42 of 2008 

concerning General Election (Law 42/2008), has emphasized that the 

determination of the minimum threshold for vote acquisition of political 

parties (or a coalition of political parties) to be able to propose candidates 

for President and Vice President is a legal policy of the legislators. In the 

legal considerations of a quo Decision, the Court stated among others:  

[3.16.3] Whereas in Law Number 23 of 2003 concerning the General 

Election of the President and Vice President, the legislators have also 

implemented a threshold policy for the proposing of Candidates for 

President and Vice President by Political Parties or a Coalition of Political 

Parties that meet the minimum seat requirements at least 15% (fifteen 

percent) of the number of seats in the House of Representatives or 

acquiring 20% (twenty percent) of national valid votes in the General 

Election of members of the House of Representatives before the general 

election of the President and Vice President is held. Such a threshold 

policy has also been applied as a legal policy in an electoral threshold 

with the aim of achieving a simple multiparty system, which policy in 

Decision Number 16/PUU-V/2007 dated October 23, 2007, as well as 

the parliamentary threshold policy concerning the vote acquisition 

requirement of 2,5% (two point five per hundred) of nationally valid votes 

to participate in competing for seats in the House of Representatives, 

with Decision Number 3/PUU-VII/2009, the Court has declared that it 

does not contradict the 1945 Constitution, because it is a policy 

mandated by the 1945 Constitution which is open; 
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Accordingly, the Court has solemnly declared its stance regarding 

the presidential threshold or the minimum vote acquisition requirement 

of the political parties (or a coalition of political parties) in order to 

propose a pair of candidates for President and Vice President.  

However, the Court's legal considerations in the Decision were 

given when the General Election to elect the President and Vice 

President were separated from the General Election to elect members 

of the House of Representatives, Provincial House of Representatives 

and Regional House of Representatives, in which the General Election 

to elect the President and Vice President was held after the general 

election was held to elect members of the House of Representatives, 

Provincial House of Representatives and Regional House of 

Representatives. Meanwhile, in subsequent progresses, through the 

Decision of the Constitutional Court Number 14/PUU-XI/2013, dated 

January 23, 2014, the Court has stated that the General Election to elect 

members of the House of Representatives, Provincial House of 

Representatives and Regional House of Representatives, as well as the 

General Election to elect the President and Vice President is held 

simultaneously. Then the question arises, whether the Court's 

consideration as stated in the Constitutional Court Decision Number 51-

52-59/PUU-VI/2008 is still relevant as a reference for consideration for a 

quo petition, in which the General Election Law questioned by its 

constitutionality regulates that the General Election to elect members of 

House of Representatives, Provincial House of Representatives and 
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Regional House of Representatives, as well as the General Election to 

elect the President and Vice President are held simultaneously.  

Against this question, the Court has the opinion that the Court's 

consideration as stated in the Decision of the Constitutional Court 

Number 51-52-59/PUU-VI/2008 is still relevant with the following 

explanation:  

First, legal considerations regarding the minimum threshold for 

vote acquisition of political parties (or a coalition of political parties) to be 

able to propose candidates for President and Vice President (which was 

then regulated in Article 9 of Law 42/2008) as the legal policy once not 

associated with the existence of the norms of the Law which regulate the 

separation of the holding of the General Election to elect the President 

and Vice President with the General Election to elect members of the 

House of Representatives, Provincial House of Representatives and 

Regional House of Representatives [as provided for in Article 3 

paragraph (5) of Law 42/2008], which also petitioned for review of its 

constitutionality at that time.  

Secondly, the theoretical argument for the constitutionality of 

requirements regarding the minimum threshold for the vote acquisition 

of political parties (or a coalition of political parties) to propose 

candidates for President and Vice President is not derived from the 

pooling of logic or separation of the General Election to elect the 

President/Vice President with the General Election to elect members of 

House of Representatives, Provincial House of Representatives and 
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Regional House of Representatives but from theoretical arguments to 

strengthen the Presidential system in terms of realizing government 

systems and practices that are increasingly close to the ideal 

characteristics/requirements of the Presidential government system, so 

that practices that actually show the characteristics of a Parliamentary 

system is prevented. 

Third, meanwhile, the socio-political argumentation of the 

constitutionality of the requirements regarding the minimum threshold for 

the vote acquisition of political parties (or a coalition of political parties) 

to propose candidates for President and Vice President is to strengthen 

the Presidential institution as an institution that reflects the socio-political 

legitimacy of the diverse representation of Indonesian society;  

d. against the Petitioners' argument that the provisions of the presidential 

threshold in Article 222 of the General Election Law damage the 

Presidential system and eliminate the function of evaluating the holding 

of general election, the Court's consideration as outlined in point 1 to 

point 5 above has confirmed that the provisions contained in Article 222 

of the General Election Law correspond to the idea of strengthening the 

Presidential system which becomes the constitutional design of the 1945 

Constitution. Meanwhile, if what is meant by "eliminating the evaluation 

of the holding of general election" is the Petitioner's assumption about 

people's dissatisfaction with the performance of the House of 

Representatives and the President-Vice President elected in the 2014 

general election on the assumption that the people will face the same 
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pair of candidates for President and Vice President who will competing 

in the 2019 General  Election as affirmed by the Petitioner in his petition, 

such an assumption is too premature because not necessarily the 

candidates for President and Vice President who will compete in the 

2019 General Election are the same candidates for President and Vice 

President as those who contested in the 2014 General Election. Such a 

new assumption will be proven in post factum. Moreover, even if this 

assumption is correct, quod non, it does not necessarily make the norm 

contained in Article 222 of the General Election Law to be 

unconstitutional;  

e. against the Petitioners' argument that the provisions of the presidential 

threshold in Article 222 of the General Election Law are discriminatory 

because they reduce the rights of Petitioner as political parties 

participating in the General Election to propose their chairman (in the 

case, Rhoma Irama) as a Presidential candidate, the Court has the 

opinion that discrimination arguments are not appropriate in this 

relationship because not every the difference in treatment immediately 

means discrimination. New discrimination is said to exist or occur when 

the same thing is treated differently and the distinction is solely based 

on the differentiation of people on the basis of religion, tribe, race, 

ethnicity, group, class, social status, economic status, gender, language, 

political beliefs which results in the reduction, deviation or deletion, 

recognition, implementation or use of human rights and basic freedoms 

in life, both individually and collectively, in the field of politics, economics, 

legal, social, culture and other aspects of life, as stated in Article 1 
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number 3 of Law Number 39 of 1999 concerning Human Rights. In a quo 

case, the difference in treatment experienced by the Petitioner is not 

based on the reasons contained in the definition of discrimination as 

described above but because the Petitioner is a new political party that 

will participate in the 2019 General Election, while the norms contained 

in Article 222 of the General Election Law are enacted against political 

parties that have participated in the general election and have obtained 

certain vote support. In fact, if only against political parties that have 

participated in the General Election, the different provisions are enacted, 

this also does not necessarily mean discrimination as long as the 

distinction is not based solely on reasons as stated in the definition of 

discrimination above;  

f. against the Petitioners' argument that the provisions of the presidential 

threshold in Article 222 of the General Election Law contrary to the One 

Person, One Vote, One Value (OPOVOV) principle from the 2014 

General Election on the grounds that the conversion of voter votes into 

seats in the 2014 general election has been used to nominate President 

and Vice President in 2014, the Court has the opinion that the substance 

of a quo Petitioners' argument is the same as the substance of the 

Petitioners' argument in point b above, so that the Court's consideration 

as described in point b above also applies to a quo Petitioners' argument.  

 Based on the considerations as outlined above, the Petitioner's petition as long 

as concerning Article 222 of the General Election Law is unwarranted by law.  
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[3.15]  Whereas based on all the legal considerations above, the Court has the opinion 

that the Petitioner's petition insofar as it relates to the verification of political parties in 

Article 173 paragraph (1) and paragraph (3) of the General Election Law is grounded 

by law, while the Petitioner's Petition as long as concerning the political party vote 

acquisition terms to be able to propose candidates for President and Vice President in 

Article 222 of the General Election Law is unwarranted by law.  

4. CONCLUSION 

Based on the assessment of facts and law as described above, the Court 

concluded:  

[4.1] The Court has the authority to adjudicate a quo petition; 

[4.2] The Petitioner have legal standing to file a quo petition; 

[4.3] The piont of the Petitioner's petition as long as concerning Article 173 

paragraph (1) and paragraph (3) of the General Election Law is grounded by law;  

[4.4] The piont of the Petitioner's petition as long as concerning Article 222 of the 

General Election Law is unwarranted by law;  

Based on the 1945 Constitution of the Republic of Indonesia, Law Number 24 

of 2003 concerning the Constitutional Court as amended by Law Number 8 of 2011 

concerning Amendment to Law Number 24 of 2003 concerning the Constitutional 

Court (State Gazette of the Republic of Indonesia Number 70 of 2011, Supplement to 

the State Gazette of the Republic of Indonesia Number 5226), and Law Number 48 of 

2009 concerning Judicial Power (State Gazette of the Republic of Indonesia Number 
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157 of 2009, Supplement to the State Gazette of the Republic of Indonesia Number 

5076);  

5. INJUNCTION 

Adjudicating, 

1. To grant the Petitioner's petition in part; 

2. To declare the phrase "has been determined/" in Article 173 paragraph (1) of 

Law Number 7 of 2017 concerning General Election (State Gazette of the 

Republic of Indonesia Number 182 of 2017, Supplement to the State Gazette 

of the Republic of Indonesia Number 6109) contrary to the 1945 Constitution of 

the Republic of Indonesia and has no binding legal force;  

3. To declare Article 173 paragraph (3) of Law Number 7 of 2017 concerning 

General Election (State Gazette of the Republic of Indonesia Number 182 of 

2017, Supplement to the State Gazette of the Republic of Indonesia Number 

6109) contrary to the 1945 Constitution of the Republic of Indonesia and has 

no binding legal force;  

4. To refuse the Petitioner's petition for the rest/remainder;  

5. To order the containing of this decision in the State Gazette of the Republic of 

Indonesia; 

6. DISSENTING OPINION 

 Regarding the decision of the Court, as far as Article 222 of Law Number 7 of 

2017 on General Elections there are two constitutional justices who have dissenting 
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opinions, namely Constitutional Justice Suhartoyo and Constitutional Justice Saldi 

Isra, as follows:  

The Petitioner's petition pertains to Article 222 of Law Number 7 of 2017 on 

General Elections (hereinafter written: Election Law) which declares "The pair of 

candidates for president and/or vice-president are proposed by political parties 

participating in the election that meet the minimum seat requirement of 20% (twenty 

percent) of the total number of seats in the House of Representatives or obtaining 25% 

(twenty-five percent) of valid votes nationally in the previous House of Representatives 

member elections", petitioned to be declared contrary to the 1945 Constitution of the 

Republic of Indonesia (hereinafter written: the 1945 Constitution) and does not have 

binding legal force. The Constitutional Court in its decision rejected the petition filed 

by the Petitioner.  

Whereas referring to the progress of debates that have occurred since the 

changes in the implementation of the general election of President and Vice President 

directly by the people as provided for in Article 6A paragraph (1) of the 1945 

Constitution, at least the pros and cons are based on the two most basic constitutional 

issues. First, the general election of the president and vice president is held separately 

from the legislative member general election (i.e. general election for members of the 

House of Representatives, Provincial House of Representatives and Regional House 

of Representatives). In fact, Article 22E paragraph (1) of the 1945 Constitution 

explicitly states that the general election is held directly, publicly, freely, secretly, 

honestly and fairly every five years. Indeed, the phrase "every five years" means that 

the general election of legislative and president (and vice-president) is held 

simultaneously. Secondly, the emergence of a threshold design to be able to propose 
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a presidential threshold for political parties participating in the general election with a 

certain percentage based on the results of general election of House of 

Representatives members.  

Whereas related to the first constitutional problem, the decision of the 

Constitutional Court Number 14/PUU-XI/2013 (page 83) states, "both in terms of the 

interpretation of the original intent and systematic interpretation and comprehensive 

grammatical interpretation, the presidential and vice-presidential general election is 

held simultaneously with the general election to elect representative institution 

members”. On the basis of this argument, the Constitutional Court stated that the 

norms governing the separation of presidential (and vice-presidential) general 

elections with members of the people's representative institutions in Law Number 42 

of 2008 concerning the General Elections of the President and Vice-President 

(hereinafter written: Law 42/2008) is unconstitutional. Referring to a quo ruling, the 

holding of presidential (and vice-presidential) general elections and the general 

election of members of the people's representative institutions starting in 2019 are 

held simultaneously.   

Whereas when the first constitutional problem was successfully returned to the 

spirit of the Constitution, especially Article 22E Paragraph (2) of the 1945 Constitution, 

the second constitutional problem was far from the spirit of Article 6A Paragraph (2) of 

the 1945 Constitution. 2013 this problem was left trapped in the gray area. In this case, 

in the legal consideration of the decision of the Constitutional Court Number 14/PUU-

XI/2013 [Paragraph (3.18) page. 84-85] is stated, “As for reviewing the constitutionality 

of Article 9 of Law No. 42/2008, the Court considers that by holding the General 

Election of Presidential/Vice President and the General Election of Representative 
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Institution Members in the simultaneous general election, the provisions of article of 

the requirements for the vote acquisition of political parties as a requirement to 

propose presidential and vice-presidential candidate pairs is the authority of legislators 

while still basing it on the provisions of the 1945 Constitution". Reading these 

considerations, on the one hand, determining the threshold for proposing presidential 

and vice presidential candidate pairs is the territory of the legislative open legal policy. 

Meanwhile, on the other hand, with the phrase "still based on the provisions of the 

1945 Constitution", the message of a quo decision, the legislators must adhere to the 

spirit of the Constitution, especially Article 6A paragraph (2) of the 1945 Constitution.  

Whereas Article 6A paragraph (2) of the 1945 Constitution states, the 

Candidate Pair of President and Vice President is proposed by a political party or a 

coalition of political parties participating in the general election prior to the 

implementation of general election. Based on these provisions, all political parties that 

have been declared or determined as political parties participating in the general 

election in one general election period have the right to submit or propose candidate 

pair of the President (and Vice President). In a position as a constitutional norm that 

expressly determines the subject entitled to propose candidate pair of President (and 

Vice President), then further provisions (i.e. laws) governing candicacy may not reduce 

the rights of subjects determined by the Constitution have the right to propose the 

candidate pair of President (and Vice President).  

Whereas in fact, when formulating the legal basis for the holding of a 

simultaneous General Election, the legislators interpret the phrase "still basing on the 

provisions of the 1945 Constitution" as an open legal policy by maintaining the 

threshold number previously stipulated in Article 9 of Law 42/2008. Not only that, the 



- 202 - 

 

General Election Law adds a new norm that the vote on the results of the general 

elections used to nominate pairs of candidates for president and vice-president is the 

valid vote of the results of the last House of Representatives  members general 

election. In this case, the norm of Article 222 of the General Election Law states, "The 

pairs of candidates for president and/or vice president shall be proposed by political 

parties participating in general election that meet the requirements of the seats at least 

20% (twenty percent) of the number of the House of Representatives’ seats or 25% 

(twenty-five percent) of nationally valid votes in the previous general election of the 

House of Representatives members”.  

Whereas by reading the formulation of Article 222 of the General Election Law, 

it is difficult to argue that the message "still basing on the provisions of the 1945 

Constitution" in the Constitutional Court Decision Number 14/PUU-XI/2013 is blatantly 

ignored by the legislators. This means that the legislators stop reading the 

consideration of the Constitutional Court in a quo ruling, only to the sentence that the 

terms of the number of seats and the number of votes for political parties as a condition 

to propose a pair of candidate of president is the authority of the legislators. In fact, 

with the presence of phrase "still basing on the provisions of the 1945 Constitution", 

the legislators besides observing the provisions of Article 6A paragraph (2) of the 1945 

Constitution must also observing the provisions in Article 22E paragraph (1) and 

paragraph (2), Article 27 paragraph (1) Article 28D paragraph (1) and paragraph (3) 

of the 1945 Constitution which requires the guarantee of equal rights to each political 

party participating in the general election proposing a pair of candidate of president 

(and vice president). At that point, the Constitutional Court must carry out its 

constitutional role and function to correct or review the substance of the Law even 

when the amendment to the 1945 Constitution (1999-2002) arose the spirit of 
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simplifying political parties to support the presidential government system. Regarding 

this spirit, the Constitutional Court should place or give priority to the fulfillment of 

constitutional rights from political parties participating in the general election compared 

to the fulfillment of the assessment that constitutional design requires a simplification 

of the number of political parties participating in the general election.  

Whereas textually, the constitutional rights of political parties participating in 

general election to propose candidates for president and vice president are explicitly 

regulated in Article 6A paragraph (2) of the 1945 Constitution. Unlike the constitutional 

rights of the political parties participating in general election, opinions related to the 

design of simplification of political parties are not regulated. and more in the area of 

meaning or interpretation. In fact, by exploring constitutional theory, it has become a 

common knowledge or understanding, in the case of the constitutional text regulating 

explicitly (expresis verbis) is closed gaps to interpret differently from text written by the 

constitution. In this case, as an institution whose spirit of formation is to safeguard and 

protect citizens' constitutional rights at the same time (including constitutional rights of 

the political parties of general election participants), if the legislators divert or shift the 

text of the constitution is to be the Constitutional Court's constitutional authority to 

rectify and simultaneously return it to the text of the constitution as it should. Thus, it 

is difficult to accept reasonable reasoning if the Constitutional Court prefers to give 

priority and prioritize the design of simplification of political parties which are not at all 

regulated in the 1945 Constitution compared to fulfilling the constitutional rights of the 

political parties of general election participants to propose candidates for president 

(and vice president) regulated explicitly in Article 6A paragraph (2) of the 1945 

Constitution.      
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Whereas referring to the Decision of the Constitutional Court Number Number 

14/PUU-XI/2013, namely with the implementation of presidential and vice presidential 

general election simultaneously with the legislative member general election, the 

threshold regime in candidacy of the President (and the Vice President) using the 

results of general election of House of Representatives members being losing its 

relevance and maintaining it means surviving something that is unconstitutional. 

Moreover, when placed in a government system design, using the results of general 

election of legislative members as a requirement to fill the chief executive position or 

president clearly undermines the logic of the presidential government system. In a 

presidential system, through direct general election, the people's mandate is given 

separately to the holders of legislative power and to the holders of executive power 

(president). Because both come from direct elections, the mandate given to legislative 

power holders is not necessarily the same, even a number of empirical facts prove 

often different, with the mandate given to the executive power holders. Using the 

results of legislative general election to fill the position of executive power holder is a 

logic in filling the position of the chief executive power holder in a parliamentary 

system. That is, with the logic of the government system, maintaining the presidential 

threshold in the process of filling in the chief executive positions clearly imposes a part 

of the logic in filling the executive positions in parliamentary systems into presidential 

systems. In fact, one of the central ideas behind the amendment to the 1945 

Constitution was to purify the Indonesian presidential government system. The 

elementary question which is certainly proposed: why the threshold for proposing a 

candidate of president (and vice president) is preserved when their existence deviates 

from the logic of the presidential system? In fact, comparative studies show, for 

example, that the United States, a country that has always been the main reference 
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for presidential government system practices, is absolutely not know the threshold rule 

in proposing a candidate of president (and vice president). In fact, the study results of 

Djayadi Hanan (2017) show, countries in Latin America, which mostly adhere to the 

presidential government system model with a pluralist spois system, such as 

Indonesia, do not recognize the presidential threshold in proposing a candidate of 

president and vice president.  

That other logic is always developed, the threshold for proposing candidate for 

president (and vice president) is needed to maintain government stability in building 

relations with the legislative institutions. Supporters of this logic believe, if the 

president is supported by the significant power of political parties and representative 

parties, it will be easier to get support in representative institutions. Such a opinion is 

present because the practice of presidential systems is more marked by a basic 

problem, namely how to manage relations between the president and legislative power 

holders. It is commonly understood, because both of them have a direct mandate from 

the people, the practice of presidential systems is often trapped in the tension of 

relations between the executive and the legislative. Such practices often occur if the 

power of the majority political parties in the legislative institution is different from the 

political parties (supporters) of the president. Meanwhile, if the majority political parties 

in the legislative are the same as the presidential political party or the majority of 

legislative political parties support the president, the practice of presidential systems 

is easily trapped into an authoritarian government. Doctrinally understood, the 

presidential government system swings between two pendulums, on one side of an 

unstable government, while on the other hand it is easily trapped into the practice of 

authoritarian government. This dilemma condition is known as the paradox of 

presidential power.  
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Whereas when it is associated with the phrase "previous House of 

Representatives member general election" in Article 222 of the General Election Law, 

the elementary question that needs to be raised: can the phrase be justified as an 

open legal policy? Open legal policy is something that can be justified insofar as it 

does not violate morality, rationality and intolerable injustice. Understanding morality 

in the formulation of legal norms can be traced with a very simple measuring 

instrument, namely how much the legislator has a conflict of interest with the norm or 

the Law itself. How is it possible to assess the presence of the norm of Article 222 of 

the General Election Law if it is intentionally designed to benefit political forces that 

compose the norm itself, and on the other hand significantly harm political forces that 

do not participate in formulating the norm of Article 222 of the General Election Law. 

Meanwhile, rationality is using the basis of argumentation to find the truth. In this case, 

how is it possible to accept the rationality behind the preparation of the norm of Article 

222 of the General Election Law when the 2014 House of Representatives General 

Election results are used as a basis for proposing presidential and vice-presidential 

candidates for the 2019 General Election. Not only that, the enforcement clearly 

undermines rationality and the meaning of people's sovereignty in election 

contestation. Likewise with intolerable injustice, without needing to explain more 

philosophically and complicated theories, Article 222 of the General Election Law is 

clearly detrimental and very far from being fair to political parties participating in the 

2019 General Election that are not given the opportunity to propose the candidate for 

president candidate (and vice president) because he has no seats or votes in the 2014 

general election.  

Whereas other questions that are not less fundamental can be proposed related 

to the phrase "previous general election of the House of Repersentatives members" 
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in Article 222 of the General Election Law: whether support "seats at least 20 percent 

of the number of the House of Repersentatives seats or acquires 25 percent of the 

nationally valid votes of previous general election of the House of Repersentatives 

members " can be the answer to building government stability? At this point, a legal 

problem actually arises and at the same time were very basic political problems. By 

using the results of general election of the House of Repersentatives members in 2014 

as the threshold for proposing candidates for President (and Vice President for the 

2019 General Election), how to ensure that political parties participating in the 2019 

Legislative Members General Election coming from political parties resulting from the 

2014 general election are still able to have seats or valid votes nationally the same as 

the achievement of the number of seats or valid votes nationally in the 2014 general 

election? What if the seats or valid votes nationally acquired in the 2019 General 

Election are lower than the 2014 general election? Or, what if the political parties that 

propose presidential candidates (and vice president) by using the 2014 general 

election results cannot fulfill the four percent parliamentary threshold of the number of 

valid votes nationally to be included in the determination of seat acquisition of the 

House of Representatives members as provided for in Article 414 of the General 

Election Law? In fact, far more tragic, how about if the political parties participating in 

the 2014 General Election of the House of Representatives proposed candidates for 

the President (and Vice President) in the 2019 General Election but failed to become 

participants of the 2019 General Election because they did not pass factual verification 

to fulfill the requirements as General lection participants in Article 173 paragraph (2) 

of the General Election? The series of questions is very easy to break the perspective 

that the presidential threshold originating from the results of the general election of the 

House of Representatives members was previously intended to build stability in the 
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government. The argument is increasingly difficult to maintain by using the results of 

the General Election of the House of Representatives Members in 2014 because the 

political dynamics of one general election period to the next general election are very 

likely to change drastically. How is it possible to justify arguments to build stability if 

the chances of political parties that gained seats or valid votes cannot be guaranteed 

to survive in the House of Representatives? In addition, the empirical stretch that has 

occurred throughout the practice of the multi-party presidential government system 

since the direct presidential election in 2004, the support of political parties (in coalition 

buildings) to the president is more or more false support. Usually, the closer the 

general election is held, the political parties that are part of the coalition increasingly 

feel that they are not bound by the coalition that was built at the beginning of the 

government period.  

That in addition to the above problems, using the election results of the House 

of Representatives members in the previous election as a basis for determining the 

right of political parties or a coalition of political parties to propose a pair of candidate 

for President (and Vice President) is unfair. This injustice was felt for new political 

parties that were declared to qualify as participants in the 2019 election. In fact, when 

declared as participants in the election, the constitutional rights of the new political 

parties automatically disappeart to propose candidates for president (and vice 

president). When the right to propose a pair of candidate for president (and vice 

president) is only given to political parties that obtain a certain number of seats in the 

previous election, the design of Article 222 of the Election Law actually creates 

injustice. In such a position, constitutionally, Article 6A paragraph (2) of the 1945 

Constitution which declares, "Pair of Candidates for President and Vice President 
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proposed by political parties or a coalition of political parties participating in general 

elections before the holding of general election" contain meaning:  

First, political parties that have passed factual verification as election 

participants may propose candidates for the president (and vice president). 

With the formulation of Article 6A paragraph (2) of the 1945 Constitution, once 

declared that it fulfills the requirements as an election participant on every 

election, such political party is meant to have constitutional rights to propose 

candidates for the president (and vice president). With such understanding, the 

logic of constitutional engineering that Article 6A paragraph (2) of the 1945 

Constitution also has a mission to simplify political parties cannot be justified at 

all. Thus said, a political party to become an election participant has met the 

very strict and heavy requirements and processes. When going to simplify the 

number of political parties participating in the election, engineering should be 

done when the process is about to get the status of a legal entity and get status 

as an election participant. Once a political party has passed as an election 

participant, the discussion of simplifying political parties for political parties 

participating in the election lose relevance. That is, with the phrase "political 

party or" in Article 6A paragraph (2) of the 1945 Constitution, all political parties 

that have passed verification as election participants may propose candidate 

pairs for the president (and vice president) without being bound or complicated 

by the presidential threshold regime. Meanwhile, concerns that there will be 

many candidates for the president (and vice president), this can be avoided by 

tightening conditions and factual verification of political parties to become 

participants in the election. If tightening is made, candidates for the president 

(and vice president) will not exceed the number of political parties participating 
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in the election. Even though the number is equal to the number of political 

parties participating in the election, Article 6A paragraph (4) of the 1945 

Constitution has anticipated the possibility of the opening of the second round 

of elections.    

Second, constitutional engineering may be more readable from the phrase "or 

a coalition of political parties". With the existence of such phrase, Article 6A 

paragraph (2) of the 1945 Constitution encourages parties to join (coalition) with 

internal considerations of each political party. Although it can be interpreted as 

constitutional engineering, making the presidential threshold still does not 

reflect the spirit of Article 6A paragraph (2) of the 1945 Constitution. In that 

understanding, the phrase "political party" and the phrase "coalition of political 

parties" open opportunities for each political party participating in the election 

to propose candidates for president and vice president either individually or 

coalition with other political parties that also qualify as election participants.  

That based on that meaning, the use of the threshold for nominating candidates 

for president and vice president has the potential to amputate one of the functions of 

political parties, namely to provide and select the prospective future leaders. Whether 

we realize it or not, with the presidential threshold regime, the public does not have a 

broad opportunity to know and assess the candidates for national leaders produced 

by political parties participating in the election. By opening opportunities for all political 

parties participating in the election to propose a pair of candidates for president (and 

vice president), the public can see the availability of the prospective leaders for the 

future. In addition, the community also provided various choices for the highest leader 

candidates in the executive ranks. Equally important, seeing the latest situation, 



- 211 - 

 

especially after the 2014 Presidential (and Vice President) Election, eliminated the 

threshold, so that the candidates for president (and vice president) had more potential 

than the 2014 election. With the number of candidates are more numerous and 

diverse, cleavages and tensions that occur in the community may be reduced by the 

availability of many choices in the 2019 Presidential (and Vice President) Election. 

Above all, the holding of the presidential and vice presidential election simultaneously 

with the House of Representatives election, the legislators have lost the basis of 

constitutional arguments to continue to maintain the presidential threshold regime that 

has been practiced since the 2004 election. For the Constitutional Court itself, as an 

institution whose spirit of formation is intended to protect the constitutional rights of 

citizens, by combining the holding of presidential (and vice presidential) election with 

the legislative members election, the Constitutional Court must also abandon the 

opinions that have justified the presidential threshold regime.     

That because of using the above thinking method and considering the 

constitutional review reasons filed by the Petitioner to declare Article 222 of the 

Election Law which declares "The pair of candidates for president and/or vice-

president is proposed by political parties participating in the election that meet the seat 

requirements of at least 20 percent of the number of the House of Representatives’ 

seats or obtaining 25 percent of nationally valid votes in the previous House of 

Representatives members election" is unconstitutional and does not have binding 

power as the Petitioner's petition is having legal reasons and the Constitutional Court 

should grant a quo petition.  

***** 
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Thus was adjudicated at the Judicial Consultative Meeting by nine 

Constitutional Justices, namely Arief Hidayat as Chairman concurrently serving as  

Member, Anwar Usman, I Dewa Gede Palguna, Aswanto, Manahan M.P Sitompul, 

Maria Farida Indrati, Saldi Isra, Suhartoyo and Wahiduddin Adams, respectively as 

Members, on Tuesday, the nineteenth day of December, two thousand and 

seventeen and Wednesday, the tenth day of January, two thousand and 

eighteen, pronounced in the Plenary Session of the Constitutional Court is open to 

the public on Thursday, the eleventh day of January, two thousand and eighteen, 

completed pronounced at 11.58 WIB, by nine Constitutional Justices, namely Arief 

Hidayat as Chairman concurrently serving as  Member, Anwar Usman, I Dewa Gede 

Palguna, Aswanto, Manahan M.P Sitompul, Maria Farida Indrati, Saldi Isra, Suhartoyo 

and Wahiduddin Adams, respectively as Members, accompanied by Yunita 

Rhamadani as Subtituter Clerk, as well as presented by the Petitioners/ their proxies, 

President or those representing, the House of People’s Representatives or those 

representing and the Related Parties. 

CHAIRMAN, 

[Signature]  

Arief Hidayat 

MEMBERS, 

[Signature]  

Anwar Usman 

[Signature]  

I Dewa Gede Palguna 
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 [Signature] 

Aswanto  

[Signature]  

Manahan MP Sitompul  

 [Signature] 

Maria Farida Indrati 

[Signature]  

Saldi Isra 

[Signature] 

Suhartoyo 

                  [Signature] 

           Wahiduddin Adams 

       SUBSTITUTER CLERK, 

[Signature] 

Yunita Rhamadani 

 


