
 

 

DECREE 

Number 46/PUU-XIV/2016 

 

JUSTICE BY THE GRACE OF GOD ALMIGHTY 

CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA 

 

[1.1] Who rule upon the constitution case in the first and 

last instance, rule down a ruling for the case of Commissioning 

of Law Number 1 Year 1946 concerning Criminal Regulation or 

Indonesian Criminal Code juncto Law Number 73 Year 1958 concerning 

Declaration of Enactment of Law Number 1 Year 1946 concerning 

Criminal Regulation for All Areas of the Republic of Indonesia 

and Amending the Indonesian Criminal Code to the Constitution 

of the Republic of Indonesia, which was proposed by: 

 

1. Name : Prof. Dr. Ir. Euis Sunarti, M.S 

 Occupation : Civil Servant 

 Address : Jalan Bukit Asam nomor 29 

 From hereinafter shall be referred to as ---------

------------------------------------ Petitioner I; 

2. Name : Rita Hendrawaty Soebagio, M.Si 

 Occupation : Private Employee 

 Address : Kencana Loka Block J-5/3 Sektor XII 

COPY 

[Barcode] 



RT.004/RW.014, Rawabuntu Village, 

Serpong District, South Tangerang 

City; 

 From hereinafter shall be referred to as ---------

----------------------------------- Petitioner II; 

3. Name : Dr. Dinar Dewi Kania 

 Occupation : Private Employee/Lecturer 

 Address : Jalan Tanjung 15 Block E Number 5 

RT.007/RW.002, West Tanjung Village, 

Jagakarsa District, South Jakarta City; 

 From hereinafter shall be referred to as ---------

---------------------------------- Petitioner III; 

4. Name : Dr. Sitaresmi Sulistyawati Soekanto 

 Occupation : Housewife/Lecturer at University of 

Indonesia 

 Address : Komplek Timah Block CC Number 30 

RT.005/RW.012, Kelapa Dua Village, 

Cimanggis District, Depok City; 

 From hereinafter shall be referred to as ---------

----------------------------------- Petitioner IV; 

5. Name : Nurul Hidayati Kusumahastuti Ubaya, 

S.S., MBA 

 Occupation : Housewife 

 Address : Jalan Parkit RT.004/RW.001, Sawah 

Besar Village, Ciputat District, 



South Tangerang City; 

 From hereinafter shall be referred to as ---------

------------------------------------ Petitioner V; 

6. Name : Dr. Sabriaty Aziz 

 Occupation : Housewife 

 Address : Jalan Kalimulya RT.001/RW.005 Kalimulya 

Village, Cilodong District, Hidayatullah 

Pesantren Complex Depok City; 

 From hereinafter shall be referred to as ---------

----------------------------------- Petitioner VI; 

7. Name : Fithra Faisal Hastiadi, S.E., M.A., 

M.Sc., Ph.D. 

 Occupation : Lecturer 

 Address : Jalan Taman Buaran Indah III Block 

A3/15 RT.002/RW.012 Klender Village, 

Duren Sawit District, East Jakarta 

City; 

 From hereinafter shall be referred to as ---------

---------------------------------- Petitioner VII; 

8. Name : Dr. Tiar Anwar Bachtiar, S.S., M.Hum 

 Occupation : Lecturer at UIKA Bogor Post-Graduate 

 Address : Kampung Cikubang RT.002/RW.005, Citali 

Village, Pamulihan District, Sumedang 

Regency; 

 From hereinafter shall be referred to as ---------



--------------------------------- Petitioner VIII; 

9. Name : Sri Vira Chandra D, S.S., MA 

 Occupation : Housewife 

 Address : Kalibata Baru Complex C6 RT.013/ 

RW.006 Rawajati Village, Pancoran 

District, South Jakarta City; 

 From hereinafter shall be referred to as ---------

----------------------------------- Petitioner IX; 

10. Name : Qurrata Ayuni, S.H. 

 Occupation : Housewife 

 Address : Timah Complex Block CC Number 33 

RT.005/RW.012, Kelapa Dua Village, 

Cimanggis District, Depok City 

 From hereinafter shall be referred to as ---------

------------------------------------ Petitioner X; 

11. Name : Akmal Sjafril, S.T., M.Pd. I 

 Occupation : Private Employee 

 Address : Villa Bogor Indah Block HH1 Number 19, 

Ciparigi Village, North Bogor District, 

Bogor City; 

 From hereinafter shall be referred to as ---------

----------------------------------- Petitioner XI; 

12. Name : Dhona El Furqon 

 Occupation : Private Employee 



 Address : Cendana Residence Block C1/19 RT.008/ 

RW.004, Serua Village, Ciputat District, 

South Tangerang City; 

 From hereinafter shall be referred to as ---------

---------------------------------- Petitioner XII; 

 

 

In this matter, under Special Letter of Attorney dated 29 

March 2016 grant full power to Evi Risna Yanti, S.H. M.Kn., 

Feizal Syahmenan, S.H. M.H., Ahmad Wirawan Adnan, S.H., 

Aristya Kusuma Dewi, S.H., Guntur Fattahillah, S.H., Zubaidah, 

S.H. M.Kn., M. Mahendradatta, S.H., M.A., M.H., Ph.D., M. 

Andrian Kamil, S.H., M.H., Arah Madani, S.H., Anggi Aribowo, 

S.H., Ahmad Kamaludin, S.H., Ahid Syaroni, S.H., Aldwin 

Rahadian, S.H., M.H., Aulia Rahman, S.H., Basrizal, S.H., 

Busyraa Nasution, S.H., Dedy Ikhsan, S.H., Khairul Anwar 

Hasibuan, S.H., Fauzul Abrar, S.H., Firman Hidayat, S.H., 

Freddy Andreas Caesar, S.H., Heru S. Nuswanto, S.H., Ismail 

Nganggon, S.H., Deviyanti Dwiningsih, S.H., M.H., Liza 

Elfitri, S.H., M.H., M. Luthfie Hakim, S.H., M.H., M. Rozaq 

Asyhari, S.H., M.H., M. Ridwan, S.H., Nurul Amalia, S.H., M. 

Rizqy Azmi, S.H., M.H., R. Hikmat Prihadi, S.H., Sabarudin, 

S.H., M.Kn, Sidik Effendi, S.H. M.H., Tulus Wahjuono, S.H., 

M.H., Asri Hayat Saputra, S.H., M.H., and Widi Kartika, S.H., 

M.H., the Attorneys and Legal Aid Services whether to acting 



collectively or solely, having their domicile/office in Law 

Firm & Lawyer “Advocacy Team for Civilized Indonesia” having 

its address in Ciputat Indah Permai Office Complex Block D 28, 

Jalan Juanda Number 50, Ciputat District, South Tangerang 

City, whether acted solely or collectively on behalf of the 

authorized; 

From hereinafter shall be referred to as ----- the Applicants; 

 

[1.2] To read the motion of the Applicants; 

To hear the statement of the Applicants; 

To hear and to read the statement of the President; 

To read the statement of the House of Representative; 

To hear the statement of the Indirectly Related 

Party of National Commission on Violence Against Women; 

Institute for Criminal Justice Reform (ICJR); Indonesian 

Women’s Coalition; Friend Care Foundation; Islamic Wife United 

(Persistri); Indonesian Legal Aid Foundation (YLBHI): and 

Indonesian Ulema Council (MUI); 

 To read the statement ad informandum of Abi Marutama 

and Independent Youth Alliance 

 To hear the expert witness of the Applicants; 

 To hear the expert witness of the Related-Parties; 

 To examine the evidences of the parties; 

 To read the conclusion of the parties. 

 

 



2. PRINCIPAL CASE 

 

[2.1] Considering that the Applicants filed a motion dated 

19 April 2016 which was accepted in the Indonesia’s Constitutional 

Court’s Registrar Office (from hereinafter shall be referred 

to as the Court’s Registrar Office) on 21 April 2016 pursuant 

to Motion File Acceptance Deed Number 94/PAN.MK/2016 and had 

been recorded in the Constitutional’s Book of Case Register on 

24 May 2016 with Number 46/PUU-XIV/2016, which had been 

revised with the motion revision dated 20 June 2016 and had 

been accepted in the Court’s Registrar Office on 20 June 2016, 

which in substance outlined the following items: 

I. AUTHORITY OF INDONESIA’S CONSTITUTIONAL COURT 

1. Amendment to the Constitution of the Republic of Indonesia 

had formed a new institution which functioned to guard 

the constitution, namely Indonesia’s Constitutional 

Court, from hereinafter shall be referred to as “MK”, 

as stipulated in Article 7B, Article 24 verse (1) and 

verse (2), as well as Article 24C of the Constitution 

of the Republic of Indonesia and governed further in 

detail in Law Number 24 Year 2003 concerning Indonesia’s 

Constitutional Court as had been amended with Law Number 

8 Year 2011 concerning Amendment To Law Number 24 Year 

2003 concerning Indonesia’s Constitutional Court (State 

Gazette Year 2011 Number 70, Supplement to State Gazette 



Number 5266), from hereinafter shall be referred to as 

“MK Law”. 

2. Whereas one of the authorities held by MK was to 

conduct review of laws against the constitution as 

stipulated in Article 24C verse (1) of the Constitution of 

the Republic of Indonesia which stated, “The Constitutional 

Court shall have the authority to make final decisions 

in cases of first and last instance handling the 

review of laws against the Constitution…” 

3. Further, Article 10 verse (1) letter a of the MK Law 

stated, “The Constitutional Court holds jurisdiction 

of first and final instance, whose decisions shall be 

final: to review a law against the Constitution of the 

Republic of Indonesia, …” Article 29 verse (1) of Law 

Number 48 Year 2009 concerning Judicial Power Justice 

(State Gazette Year 2009 Number 157, Supplement to 

State Gazette Number 5076), from hereinafter shall be 

referred to as “KK Law” stated: “The Constitutional 

Court shall have the authority to make final decisions 

in cases of first and last instance to: a. review laws 

against the Constitution of the Republic of Indonesia” 

4. Whereas referring to the provisions above, MK had the 

authority to perform constitutionality review of a Law 

against the Constitution. 

5. Whereas in this matter, the Appellants pleaded for MK 

to perform constitutionality review of Article 284 of 



the Indonesian Criminal Code verse (1), (2), (3), (4), 

(5), Article 285 of the Indonesian Criminal Code and 

Article 292 of the Indonesian Criminal Code (evidence 

P-2) which stated; 

a. Article 284 verse (1), (2), (3), (4), (5) of the 

Indonesian Criminal Code 

Article 284 verse (1) number 1.a of the Indonesian 

Criminal Code along the phrase ‘married man’ and 

phrase ‘who knowing that Article 27 of the Civil 

Code is applicable to him’ was contradictory against 

the Constitution of the Republic of Indonesia and 

did not have a legal force; hence it should be read 

as “any man who commits adultery”. 

Article 284 verse (1) number 1.b. along the phrase 

‘any married woman’ was contradictory against the 

Constitution of the Republic of Indonesia and did 

not have a legal force; hence it should be read as 

“any woman who commits adultery”. 

Article 284 verse (1) number 2.a. along the phrase 

‘knowing that the guilty co-partner is married’ was 

contradictory against the Constitution of the Republic 

of Indonesia and did not have a legal force; hence 

it should be read as: “2.a. any man who participated 

in committing such act”. 

Article 284 verse (1) number 2.b. along the phrase 

‘any unmarried woman’ and the phrase ‘knowing that 



the guilty co-partner is married and that Article 

27 of the Civil Code is applicable to him’ was 

contradictory against the Constitution of the Republic 

of Indonesia and did not have a legal force; hence 

it should be read as: 2 b. any woman who participated 

in committing such act. 

Article 284 verse (2), verse (3), verse (4) and 

verse (5) were contradictory against the Constitution 

of the Republic of Indonesia and did not have a 

legal force; 

b. Article 285 of the Indonesian Criminal Code 

Article 285 of the Indonesian Criminal Code along 

the phrase ‘a woman … out of marriage’ was 

contradictory against the Constitution of the 

Republic of Indonesia and did not have a legal 

force; hence it should be read as: “Any person who 

by using force or threat of force, forces anyone to 

have sexual intercourse with him, shall, being 

guilty of rape, be punished with a maximum imprisonment 

of twelve years”.  

c. Article 292 of the Indonesian Criminal Code 

Article 292 of the Indonesian Criminal Code along 

the phrase “adult”, the phrase “minor” and the phrase 

“whose minority he knows or reasonably should 

presume” was contradictory against the Constitution 

of the Republic of Indonesia and did not have a 



legal force; hence it should be read as: “Any 

person who commits any obscene act with a person of 

the same sex, shall be punished by a maximum 

imprisonment of five years”; 

6. Whereas the Appellants stated that Article 284 of the 

Indonesian Criminal Code verse (1), (2), (3), (4), 

(5), Article 285 of the Indonesian Criminal Code and 

Article 292 of the Indonesian Criminal Code was 

contradictory against Article 1 verse (3), Article 28B 

verse (1) and (2), Article 28C verse (2), Article 28D 

verse (1), Article 28G verse (1) and verse (2), 

Article 28H verse (1), Article 28J verse (1) and verse 

(2) and Article 29 verse (1) of the Constitution of 

the Republic of Indonesia which stated; 

Article 1 verse (3) of the Constitution of the Republic 

of Indonesia, “The State of Indonesia is a state based 

on the rule of law” 

 Article 28B verse (1) and (2) of the Constitution of 

the Republic of Indonesia, “Each person has the right 

to establish a family and to generate offspring 

through a lawful marriage” 

(1) “Each child has the right to live, grow up, and 

develop as well as the right to protection from violence 

or discrimination.” 

Article 28C verse (2) of the Constitution of the Republic 

of Indonesia, “Each person has the right to self-improvement 



by way of a collective struggle for his rights with a 

view to developing society, the nation, and the country.” 

Article 28D verse (1) of the Constitution of the Republic 

of Indonesia, “Each person has the right to recognition, 

security, protection and certainty under the law that shall 

be just and treat everybody as equal before the law. 

Article 28G verse (1) of the Constitution of the 

Republic of Indonesia; 

(1) “Each person is entitled to protection of self, 

his family, honor, dignity, the property he owns, 

and has the right to feel secure and to be 

protected against threats from fear to do or not 

to do something …” 

(2) “Each person has the right to be free from 

torture or inhuman and degrading treatment …” 

Article 28H verse (1) of the Constitution of the 

Republic of Indonesia; “Each person has a right to a 

life of well-being in body and mind, to a place to 

dwell, to enjoy a good and healthy environment, and to 

receive medical care.” 

Article 28J verse (1) and (2) of the Constitution of 

the Republic of Indonesia; 

(1) “Each person has the obligation to respect the 

fundamental human rights of others while 

partaking in the life of the community, the 

nation, and the state.” 



(2) In exercising his rights and liberties, each 

person has the duty to accept the limitations 

determined by law for the sole purposes of 

guaranteeing the recognition and respect of the 

rights and liberties of other people and of 

satisfying a democratic society's just demands 

based on considerations of morality, religious 

values, security, and public order.” 

Article 29 verse (1) of the Constitution of the 

Republic of Indonesia; “The state is based on the 

belief in the One Almighty God.” 

7. Whereas the motion from the Appellants was a motion of 

constitutionality review of Law Number 1 Year 1946 

concerning Criminal Regulation for All Areas of the 

Republic of Indonesia and Amending the Indonesian 

Criminal Code (State Gazette of the Republic of Indonesia 

Number 127 Year 1958, Supplement to State Gazette of 

the Republic of Indonesia Number 1660 Year 1957) 

against the Constitution of the Republic of Indonesia. 

As such, the Court shall have the authority to administer 

justice on the motion a quo. 

8. Whereas under Article 9 verse (1) of Law Number 12 

Year 2011 concerning Establishments of Laws and 

Regulations (State Gazette of the Republic of Indonesia 

Number 82, Supplement to State Gazette of the Republic 

of Indonesia Number 5234) which stipulated that whenever 



there was an allegation that a Law was contradictory 

against the Constitution of the Republic of Indonesia, 

its review should be conducted by Indonesia’s Constitutional 

Court. 

9. Under the above provisions, the Appellants had the 

opinion that Indonesia’ Constitutional Court possessed 

the authority to examine and rule on this motion to 

review the Law. 

II. LEGAL STANDING AND CONSTITUTIONAL INTERESTS OF THE APPELLANTS 

II.1 Legal Standing of the Appellants 

1. Having a legal standing was a mandatory 

requirement that should be met by each appellant 

to request the motion of Law Review against the 

Constitution of the Republic of Indonesia to MK 

as provided in Article 51 verse (1) of the MK 

Law. 

Article 51 verse (1) of the MK Law: “An 

appellant is a party who claims that his/her/its 

constitutional rights and/or competency are 

injured by the enactment of a law. Such party 

constitutes: 

a. a person of Indonesian nationality; 

b. a community group espousing customary law in 

existence and in conformity with development 

in society within the principles of the Unitary 



State of the Republic of Indonesia as prescribed 

by law; 

c. a public or a private legal entity; or 

d. a state institution.” 

Explanation to Article 51 verse (1) of the MK 

Law: ““Constitutional rights” are defined as the 

rights prescribed by the Constitution of the 

Republic of Indonesia” 

2. Under the provision of Article 51 verse (1) of the 

MK Law, there were two requirements that should 

be met to examine whether the Appellants had 

legal standing in the case of Law Review, namely 

(i) the fulfillment of the qualification to act 

as an appellant, and (ii) rights and/or Constitutional 

Rights from the Appellants who were adversely 

affected with the enactment of a Law. 

3. Whereas therefore, the Appellants outlined the 

Appellants’ legal standing in filing for motion 

to review of Article 284 verse (1), verse (2), 

verse (3), verse (4), verse (5) of the Indonesian 

Criminal Code, Article 285 of the Indonesian 

Criminal Code, and Article 292 of the Indonesian 

Criminal Code, as follow: 

First, Qualification as Appellant. 



Whereas the qualification of Appellant I to Appellant 

XII were qualified as a person of Indonesian 

nationality. 

Second, the Appellants’ Constitutional Detriment. 

Regarding the parameter of constitutional detriment, 

MK had provided understanding and limitation 

concerning constitutional detriment which arouse 

due to the enactment of a Law to have to meet 5 

(five) requirements as stipulated in the Decision 

of the Constitutional Court Number 006/PUU-III/2005 

and Number 011/PUU-V/2007, as follow: 

a. the presence of constitutional rights and/or 

authorities of the Appellant granted by the 

Constitution of the Republic of Indonesia; 

b. that the constitutional rights and/or authorities 

of the Appellant is deemed by the Appellant 

to be adversely affected by a Law which is 

reviewed; 

c. that the detriment of constitutional rights 

and/or authorities of the Appellant are of 

specific (special) nature and actual or at 

least of potential nature which according to 

fair reasoning are probable to occur; 

d. there is a cause and effect (causal verband) 

relationship between the detriment and the 



enactment of the Law being motioned for 

review; 

e. there is a possibility that with the granting 

of the motion, such adverse effect and/or 

postulated constitutional authority will 

never or shall no longer happen. 

II.2 Constitutional Detriment of the Appellants 

1. Whereas the Appellants owned constitutional right 

granted by the Constitution of Indonesia in 

which such rights had been violated or was 

potentially violated with the existence of 

Article 284 verse (1), verse (2), verse (3), 

verse (4) and verse (5), Article 285 and Article 

292 of the Indonesian Criminal Code, those 

rights were as follow: 

a. The right to protection from the country and 

the right to be a just and civilized citizen 

as set forth in the Preamble of the 

Constitution of Indonesia which stated: 

“Pursuant to which, in order to form a 

Government of Indonesia that shall protect 

the whole people of Indonesia and the entire 

homeland of Indonesia.” 

b. The right to live in a sovereign State, a 

state that is based on the One Almighty God 

as well as just and civilized humanity in 



accordance to the first moral principle and 

second moral principle of Pancasila which 

was also set forth in the Preamble of the 

Constitution of Indonesia which stated: 

“…the Republic of Indonesia with sovereignty 

of the people and based on the belief in the 

One and Only God, on just and civilized 

humanity…” 

c. The right to struggle for collective rights 

for the development of the nation and the 

country as provided in Article 28C verse (2) 

of the Constitution of Indonesian which 

stated; “Each person has the right to self-

improvement by way of a collective struggle 

for his rights with a view to developing 

society, the nation, and the country.” 

d. The right to feel secure and free from fear 

and threats for self, dignity and one’s 

family as guaranteed by Article 28G verse 

(1) of the Constitution of the Republic of 

Indonesia which stated: “Each person is entitled 

to protection of self, his family, honor, 

dignity, the property he owns, and has the 

right to feel secure and to be protected 

against threats from fear to do or not to do 

something…” 



e. The right for one’s Human Rights to be honored 

as a fellow national of Indonesia as provided 

in Article 28J verse (1) of the Constitution 

of the Republic of Indonesia which stated: 

“Each person has the obligation to respect 

the fundamental human rights of others while 

partaking in the life of the community, the 

nation, and the state.” 

2. Whereas Appellant I to Appellant XII as a person 

of Indonesian nationality felt that their 

constitutional rights to were at disadvantaged 

to obtain certainty before the law and protection 

as a person, family and citizen due to the 

enactment of Article 284 verse (1) verse (2) 

verse (3) verse (4) and verse (5), Article 285 

and Article 292 of the Indonesian Criminal Code. 

This is because the content of those articles could 

no longer encompass the crime which occur nowadays. 

Therefore, it caused concrete detriment to the 

Appellants, namely the absence of feeling secure 

from those crimes, proven with the crimes which 

were currently burgeoning could not be processed 

by the law apparatus agencies as a consequence 

that those three articles could not encompass 

those crimes; 



3. Whereas the Appellants felt civil unrest due to 

the burgeoning of the behavior of free sex out 

of wedlock, couples living together without being 

married, prostitution, rape and same sex obscenity 

which happened more frequently in Indonesia. 

Such immoral behavior, currently occurred even 

more frequently in Indonesia but those behaviors 

could not be processed legally due to the 

articles a quo in particular and Articles in the 

Indonesian Criminal Code in general could not 

encompass the processing of cases such as adultery 

outside wedlock, rape to boys, as well as same 

sex obscenity whether for the perpetrators who 

were both adult or committed by child to child; 

4. That these occurrences were in fact very concerning 

and it motivated the Appellants to request motion 

to the Constitutional Court as the Guardian of 

Constitutions, where the Court was expected to 

be able to provide protection of law to all 

citizens of Indonesia from those crimes; 

5. Whereas this concern had not only adversely 

affect the victims but had also prompted fear to 

the Appellants who had roles as parents for the 

safety of their family members; 

6. Whereas the Appellants were worried of loophole 

against the crime that were not encompassed in 



the Indonesian Criminal Code could make it 

possible for a man to rape another man without 

any clear punishment. Also for a woman to rape a 

woman, a child who rape a child, as well as 

adult who adulated a fellow adult were, in fact, 

not encompassed by the prevailing laws in Indonesia; 

7. Whereas the gap of law in the society in fact 

caused moral damage which also affected the 

social environment of the Appellants. Not only 

the safety of lives and dignities of the Appellants 

and their families were threatened, but also it 

could damage social order. For examples are the 

burgeoning of living together out of marriage 

and the consequences for the child that was 

born. In addition to that, free sex among teens 

and children had provided a serious social threat 

for the successive generation, which in this 

matter was the children and family of the Appellants; 

8. Whereas, collectively, the Appellants experienced 

constitutional detriment from the enactment of 

those three Articles, because those three articles 

could not encompass the aforementioned crimes, 

where those crimes could occur whether to the 

Appellants themselves or to their families. Therefore, 

the Appellants requested for judicial review on 

the enactment of the three articles; 



9. Whereas, in particular, each of the Appellant 

also experienced constitutional detriment from the 

enactment of those three Articles, the detriment 

which was specific with each of the Appellant’s 

capacity as follow : 

9.1. That in addition to being a mother of four 

children and a grandmother of one grandchild, 

Appellant I, Professor Euis Sunarti was a 

professor in the area of Family sustainability 

in Bogor Institute of Agriculture (IPB). 

Appellant I, had a strong connection in her 

position as an academician, educator and 

figure who put a great concern in the 

importance of maintaining family institution 

and marriage in Indonesia that was guaranteed 

by Article 28B verse (1) of the Constitution 

of the Republic of Indonesia. Unfortunately, 

the large wave of free adultery, act of rape 

whether to different sex or to same sex which 

remained untouched by the law, as well as 

deviated sex behavior, namely same sex 

obscenity had provided a serious threat to 

the concept and family institution as well 

as marriage institution. Appellant, as the 

Professor in the area of Family sustainability 

viewed that such practices threatened family 



sustainability which eventually threatened 

the national sustainability. As such, Appellant 

I as a Professor, who owned constitutional 

right to develop and fight for her rights 

collectively to develop the people of the 

nation and State as guaranteed in Article 28C 

verse (2) of the Constitution of the Republic 

of Indonesia, had an obligation to conduct 

this judicial review to the Constitutional 

Court; 

9.2. Whereas Appellant II, Rita Hendrawaty Soebagio, 

M.Si. was a mother of three children who 

were entering into their teenage years. 

Appellant II was also a psychology researcher 

who studied about free sex that occurred 

these days, where Appellant II found that 

adultery, also an instruct and unclear 

formulation concerning rape and the legally 

untouched same sex obscenity act for adults, 

were disturbance to the lives of the people, 

where Appellant II was in fact felt very 

scared to be a victim of that situation, 

for example the Appellant’s children who 

were entering into their teenage years became 

confused to find the popularity of free 

adultery, and therefore, the Appellant also 



worried about the safety of her children who 

were already mature if they became victims of 

rape or same sex obscenity. Appellant II 

also felt a great unrest for same sex 

obscenity which targeted the teens who were 

psychologically still vulnerable, where the 

children of Appellant II were also part of 

the teenage group. Therefore, on the ground 

of constitutional right of Article 28G verse 

(1) and verse (2) of the Constitution of 

the Republic of Indonesia, Appellant II 

requested to the Court to be able to enforce 

the protection on the dignity and standard 

of human by carrying out judicial review to 

the Supreme Court; 

9.3. Whereas Appellant III, Dr. Dinar Dewi Kania, 

was a Doctor in the Area of Education and 

Islamic Thought, with three children. 

Appellant III observed that liberalism and 

secularism that were brought by the free sex 

campaign these days which underestimated 

adultery and massively attempted to legalize 

same sex obscenity act had reached the point 

of thinking which threatened the integrity 

of the Unitary State of the Republic of 

Indonesia, and unfortunately Article 284, 



Article 285 and Article 292 of the Indonesian 

Criminal Code recently had become a gap 

that could not touch such problem hence its 

prevalence should be reviewed. Appellant 

III regretted that the meaning of freedom 

in the Articles of Human Rights in the 

Constitution of the Republic of Indonesia 

had been misused by the perpetrator of 

adultery, rape, and same sex obscenity as 

consequences from those behaviors being not 

encompassed by the law because of the 

formulation of Article 284, Article 285 and 

Article 292 of the Indonesian Criminal Code. 

Activities of adultery, rape, and same sex 

obscenity were clearly contradictory with 

the moral values and religious values which 

existed in Indonesia and had the potential 

to threaten the security of families which 

was the foundation of National sustainability. 

As such, Appellant III needed to use her 

constitutional right as a Mother of three 

little children to protect the future of 

her children by firming the limitations of 

Human Rights freedom as provided in Article 

28J verse (2) of the Constitution of the 

Republic of Indonesia in an attempt to 



honor other people’s human right in living 

as society and as a nation (Article 28J verse 

(1) of the Constitution of the Republic of 

Indonesia) through carrying out judicial 

review to the Constitutional Court; 

9.4. Whereas Appellant IV, Dr. Sitaresmi Soekanto, 

in addition to being a mother of 7 (seven) 

children and 4 (four) grandchildren, was also 

a lecturer of Islamic religion in the University 

of Indonesia. Appellant IV was also concerned 

about the popularity of activities which 

promoted sexual deviation hence it was a 

violation of Islamic religion norm (the 

university subject taught by Appellant IV). 

Those activities would eventually trigger 

adultery, rape and same sex obscenity which 

were not encompassed by the formulation of 

Article 284, Article 285 and Article 292 of 

the Indonesian Criminal Code currently. Appellant 

IV was of the opinion that the popularity 

of those actions was caused by the absence 

of clear law which governed adultery, rape 

and of clear restriction concerning acts of 

sexual deviation namely same sex obscenity. 

As such, Appellant IV, who owned constitutional 

right as a Mother and Grandmother who was 



concerned for the future of her children and 

grandchildren from acts of sexual deviation, 

to obtain security, protection and certainty 

before the Law as guaranteed in Article 1 

verse (3) of the Constitution of Indonesia 

and Article 28D verse (1) of the Constitution 

of Indonesia, hence a judicial review on 

Article 284, Article 285 and Article 292 of 

the Constitution of Indonesia was required; 

9.5. Whereas Appellant V, Nurul Hidayati Kusumahastuti 

Ubaya, SS. MBA was a housewife and operator 

of taklim assembly and organization of women 

empowerment and family sustainability that 

had network of mothers across Indonesia. 

Appellant V and the network of mothers 

throughout Indonesia had a strong interest 

with women empowerment, the realization of 

family sustainability as well as child 

protection throughout Indonesia, in this 

matter, Appellant V intended to make sure 

that her children and family would not be a 

victim of the absence of law concerning 

adultery, rape and same sex obscenity. The 

popularity of adultery, sexual violence and 

rape as well as same sex sexual act were a 

great disturbance to the comfort and order 



of Appellant V in empowering the women of 

Indonesia and in participating in building 

family sustainability and protection of Indonesian 

children as was guaranteed in Article 28C 

verse (2) and Article 28G verse (1) of the 

Constitution of the Republic of Indonesia. 

Therefore, Appellant V decided to took a 

concrete action, and judicial review on 

Article 284, Article 285 and Article 292 of 

the Indonesian Criminal Code was required; 

9.6. Whereas Appellant VI, Dr. Sabriaty Aziz, 

and Appellant VII Sri Vira Chandra D, were 

mothers who were also leaders of Muslimah 

Taklim Assembly in Indonesia who strongly 

condemn the practice of free adultery, rape 

and sexual violence, as well as same sex 

obscenity. Appellant VI and Appellant VII were 

also sure that all religion in Indonesia did 

not allow the practice of sexual deviation as 

well, namely adultery, rape and same sex 

obscenity which became a plague in Indonesia 

these days. Apparently, Appellant VI and 

Appellant VII found that Article 284, Article 

285 and Article 292 of the Indonesian 

Criminal Code currently, in fact, were not 

able to encompass sexual deviation which 



happened frequently. Appellant VI and Appellant 

VII realized that the fundamental basis of 

the Republic of Indonesia was based on the 

value of Belief in One Almighty God as was 

guaranteed in the Preamble of the Constitution 

of Indonesia, known as the First Principle 

of Pancasila as well as Article 29 verse 

(1) of the Constitution of the Republic of 

Indonesia that had a noble and civilized 

foundation, and therefore, judicial review 

on Article 284, Article 285 and Article 292 

of the Indonesian Criminal Code was required; 

9.7. Whereas Appellant VIII and Appellant IX, 

Fithra Faisal Hastiadi, Ph.D. and Dr. Tiar 

Anwar Bachtiar were male lecturers/academician 

as well as father and head of family who 

care very much with children’s education and 

family sustainability. The massive popularity 

of adultery, sexual violence and same sex 

sexual act very much disturbed the comfort 

of Appellant VIII and Appellant IX, furthermore 

Article 284, Article 285 and Article 292 of 

the Indonesian Criminal Code could not encompass 

the crimes which occurred these days. This 

caused concerns toward security, safety and 

the future of the nation as well as the 



children and family of Appellant VIII and 

Appellant IX as was guaranteed in Article 

28C verse (1) and verse (2) and Article 28B 

verse (2) of the Constitution of the Republic 

of Indonesia, hence a judicial review on 

Article 284, Article 285 and Article 292 of 

the Indonesian Criminal Code was required; 

9.8. Whereas Appellant X Qurrata Ayuni, S.H. 

Appellant XI Akmal, S.T., M.Pd. I and 

Appellant XII Dhona El Furqon, S.H.I., M.H. 

were parents and activists of Indonesian 

NGO who care about family sustainability 

and child protection. The Appellants were 

very worried with sexual violence against 

children, the massive burgeoning of adultery, 

violence and rape as well as same sex 

sexual behavior that were getting more 

provocative in showing themselves in the 

society as a consequence of not being 

encompassed by the law, which in this 

matter was, Article 284, Article 285 and 

Article 292 of the Indonesian Criminal 

Code. Where all of those had the potential 

to disrupt the future of their children. 

These deviation behaviors were a serious 

threat which could damage social environment 



where the children grew as was guaranteed in 

Article 28B verse (2) of the Constitution of 

the Republic of Indonesia, hence a judicial 

review on Article 284, Article 285 and 

Article 292 of the Indonesian Criminal Code 

was required; 

10. Whereas based on the description above, according 

to the Appellant, there was a detriment of the 

Appellants’ constitutional rights with the 

enactment of Article 284, Article 285 and Article 

292 of the Indonesian Criminal Code which turned 

out to cause the loss of secure feeling, and 

protection of the Human Rights as well as threat 

against the successive generation of Indonesia on 

the popularity of adultery, free sex, prostitution, 

rape and same sex obscenity had concretely posed 

threat to the Appellants in particular, the 

family of the Appellants as well as the whole 

nation of Indonesia; 

11. Whereas the constitutional rights which were 

factually outlined as well as the potential 

damage which would be suffered by the children, 

youth and successive generation in Indonesia, 

the Appellants had legal standing as Appellant 

of Law Review in the case a quo because they had 

met the provision of Article 51 verse (1) of the 



MK Law along with its explanation and the 

requirement of constitutional right detriment, 

in line with the all-time view of the Court 

which had been a jurisprudence and Article 3 of 

the Constitutional Court Regulation Number 

06/PMK/2005; 

III. REASONS OF MOTIONS/ POINTS OF MOTIONS 

The Indonesian Criminal Code was excerpted from the 

book entitled the Book of Indonesian Criminal Code 

Along with Its Complete Commentaries of Each 

Article; Written by R. Soesilo; Publisher Politeia-

Bogor (vide evidence P-2) 

Reference Framework of Motion for Review of Laws 

Article 284 verse (1), verse (2), verse (3), verse 

(4), verse (5), Article 285 and Article 292 of the 

Indonesian Criminal Code: Strengthening the Family 

Sustainability And Protection of Religious Values in 

Indonesia 

1. Whereas there were two most fundamental reasons 

as to why this review was carried out by the 

Appellants, which was the reason of Family 

sustainability and Protection for religious Values 

in Indonesia. Both of these issues, in the era 

of society which were getting more liberal and 

free of value were often considered domestic 

issues which could not be made as basis in 



limiting the behavior of the society that got 

more dangerous and detrimental to the nation. 

While as a big nation with all of its history 

and noble values owned by Indonesia, the role of 

family and religion was an essential entity 

recorded by the history which built the nation 

and State of Indonesia; 

2. Whereas the word “family” as was guaranteed in 

Article 28B verse (1) of the Constitution of 

Indonesia as well as Article 28G verse (1) of 

the Constitution of Indonesia could not merely 

be understood as form of natural/biological 

relationship between a mother-father and children, 

but also contained in it elements of psychology, 

religion, security and education contained in 

the relationship of family as a constitutional 

institution acknowledged by the country because 

the security of family had direct influence to 

the National sustainability (if the families in 

this Republic of Indonesia were not strong, nation 

and country of the Republic of Indonesia should 

be in the threat of destruction that could lead 

to fracture of the nation and country or the 

proneness of the country being overpowered by a 

foreign party); 



3. Whereas concerning the religious values, those had 

also been expressively acknowledged in Article 

29 verse (1) of the Constitution of Indonesia as 

well as the first principle of Pancasila which 

was set forth in the Preamble of the Constitution 

of Indonesia which also had to be seen that in 

principle, the Country was based on religious 

values as one of the constitutional foundation 

in establishing the country and carrying out the 

government (as recorded in history); 

Family sustainability  

4. Whereas since the year 1980s, the UN realized 

the importance of family institutions and the 

effort to strengthen those after finding a study 

result that development failure in various 

developing countries were because they emphasized 

too much on change in individual level and ignored 

family as the unit that determined decision 

making of resources management; 

5. Whereas all this time, family was often considered 

as a hidden layer among individual and community. 

Realization on the importance of “strengthening 

the family” made the UN set the year 1984 as 

International Year of the Family. Unfortunately, 

family still remained an “invisible” layer among 

individual and community, while in fact, family 



was not merely a collection of individual, but 

also a system that had values and purposes; 

6. Whereas in principle, each policy or regulation 

made by the government should consider its connection 

with and or its effect to families. As an important 

choice that was made by the government, policies 

should be made for defense, welfare, and quality 

of families. Therefore, it was better to prevent 

the existence of contradictory rules which made 

families unable to carry out their role, function 

and duties; 

7. Whereas Appellant I as Professor in Family 

sustainability through the Three Dharma of 

University which she carried, was expected to 

provide recommendation of policies and programs 

of acceleration and breakthrough in family 

development which were holistic and comprehensive 

in nature. Such matter, like lives and activities 

in the family which were multifactor, multi-

aspect, multidimensional in nature, and involved 

various science field in its review. The area of 

family review was implementation of cross-cutting 

issues from various sciences. As such, family 

experts could not only learn about the aspect of 

lives in the micro system, but also meso system, 

hexo, and macro system related to the national 



development policy even regional and global. Family 

experts were expected to push the urgency of 

family sustainability development to various 

parties and to cooperate to look for solution of 

acceleration of family sustainability goal achievement; 

8. Whereas the three articles being requested by 

the Appellants were related to Adultery (Article 

284 of the Indonesian Criminal Code), Rape 

(Article 285 of the Indonesian Criminal Code) 

and same sex obscenity act (Article 292 of the 

Indonesian Criminal Code) were the articles 

which highly threatened family sustainability in 

Indonesia which eventually threatened National 

sustainability. Article of adultery (Article 284 

of the Indonesian Criminal Code) which was only 

limited by one of the perpetrators being married, 

in principle was very dangerous to the culture 

of families in Indonesia and damaged the society 

order. Adultery outside the wedding lock (one of 

the perpetrators) according to Article 284 of 

the Indonesian Criminal Code was still considered 

as non-forbidden item in positive law in Indonesia, 

while, adultery outside wedding lock was one of 

the factors of the destruction of the future of 

young generation and added problems to families 

and community, whether to the main family, as 



well as new family which was formed as a result 

of adultery; 

9. Whereas the act of adultery outside wedding lock 

would give significant impact to the formation 

of family institution. This was caused by the 

lifestyle of free sex which affected the reluctance 

of young generation to get married in an appropriate 

way. Perpetrator of adultery outside marriage, 

not only could disrupt the growth of Indonesian 

demography but also could reduce the quality of 

Indonesian families because there was a relationship 

of social, psychology and biology which was not 

based on a lawful marriage hence it would be 

vulnerable to violence, disloyalty, and resulted 

in the vagueness of the purpose of the marriage 

relationship itself which caused the fragility 

of family institutions and therefore, eventually, 

made the National sustainability fragile; 

10. Whereas in the matter of judicial review of 

Article 285 of the Indonesian Criminal Code, 

concerning rape which was limited only to woman 

as the victim, apparently was no longer in line 

with the development of age which were getting 

more challenging and dangerous. Rape concept 

could also happen to a man, performed by either 

a woman or a man. The growing of rape action 



threatened the entire generation of Indonesia, 

apparently not only could be committed to a 

fellow man, but also to be committed to an adult 

as well as a child or a fellow child even adult 

to an elderly, in short, this rape issue had 

become a real threat to the nation and the state 

hence the existing law should be reviewed in 

order to provide protection to all people of 

Indonesia; 

11. Whereas rape, whether committed to a woman and a 

man should be seen as a very dangerous crime. 

Moreover, if it was committed by a person of the 

same sex. This was because rape was a traumatic 

event which had a very terrible impact to the 

rape victim. Even in several events, tragedy of 

rape could alter someone’s psychological identity, 

which was very dangerous for the entire community 

of Indonesia, both women and men; 

12. Whereas the enactment of Article 292 of the 

Indonesian Criminal Code was in fact did not 

protect the group of adult victims and also did 

not provide sense of justice and certainty 

before the law in the event that the perpetrator 

was not an adult. 

Philosophical Basis of the State: Religion 



13. Whereas the philosophical basis of the Republic 

of Indonesia was Belief in the One Almighty God 

as set forth in the First Principle of Pancasila, 

the Preamble of the Constitution of Indonesia as 

well as Article 29 verse (1) of the Constitution 

of Indonesia which guaranteed the state to hold 

on to the value of Belief in the One Almighty God; 

14. Whereas the founding fathers of Indonesia had 

reached a consensus to inscribe the principle of 

Belief in the One Almighty God as the First 

Principle of Pancasila as the ground norm which 

became the foundation of the Republic of Indonesia. 

In the book of Uraian Pancasila Year 1976, the 

Member of Five Committees, namely Mohammad Hatta, 

Prof. HA Subardjo Djoyoadisuryo S.H., Mr. Alex 

Andries Maramis, Prof. Sunario S.H., and Prof. 

Abdoel Gafar Pringgodigdo S.H., formulated: “The 

basis of Belief in One Almighty God becomes the 

foundation that leads our state’s aim, which gave 

the soul to the effort of providing everything 

which is true, just and good, while the basis of 

just and civilized humanity is the continuance 

in the form of deed and life practice from that 

leading foundation.” 

(See, Muhammad Hatta, Pengertian Pancasila, (Jakarta: 

CV Haji Masagung, 1989); 



15. Whereas the founding fathers of Indonesia did 

not at all aim for Indonesia to be a “religion 

neutral” state or “secular state”. Pancasila and 

the Preamble of the Constitution of Indonesia were 

filled with religious values as the foundation 

of the establishment of the Republic of Indonesia. 

Therefore, it should be, that the understanding 

on Pancasila and the Constitution of Indonesia 

could not be separated from the framework of 

religious values, especially if it was dragged into 

religion neutral polar. This type of understanding, 

other than misleading, was also a betrayal to 

the noble aim of the founding fathers, and also 

it would end in vain, because Indonesia in general 

was impossible to be separated from religious 

teachings, particularly the Moslems as the majority 

of the people in Indonesia would obviously be 

hard to be separated from the teachings of Islam 

religion, whether in belief or in sharia; 

16. Whereas the Late Prof. Hazairin in his book, Demokrasi 

Pancasila (Jakarta: Rineka Cipta, 1990, sixth 

edition, page 34), wrote: “That what is meant with 

One Almighty God is Allah, with the consequence 

(absolute effect) that ‘Belief in One Almighty 

God’ means the acknowledgement of ‘God’s Power’ 

or ‘God’s Sovereignty’” (page 31). “The Republic 



of Indonesia is required to practice Islamic 

Sharia for the Moslems, Christian Sharia for the 

Christians, and Hindu Bali Sharia for the Balinese, 

merely to practice the sharia require the intermediary 

of the Country’s power.”; (evidence P-3) 

17. Whereas according to Mr. Hatta, “The basis of Belief 

in One Almighty God becomes the foundation that 

leads our state’s aim, to provide everything 

good, while the basis of just and civilized 

humanity is the continuance in the form of deed 

and life practice from that leading foundations. 

And the basis of Belief in One Almighty God is 

not only a basis of respecting each other’s 

religion, but also becomes the basis which leads 

to the path of truth, just and honesty.” 

(M. Nasir, Agama dan Negara dalam Perspektif 

Islam, page 244-245). 

18. Whereas in the court in the Assembly of 

Constituent, Natsir’s idea made the principle of 

Belief in One Almighty God to be a point of 

reference, in fact, was supported by Arnold 

Mononutu, member of the Constituent from National 

Party OF Indonesia (PNI) and a Christian, expressively 

interpreted Pancasila in accordance to the Christian 

faith. Mononutu who refused to acknowledge Pancasila 

as the result of “digging” from Indonesian 



people, interpreted each principle of Pancasila 

with the verses from the Gospel Bible. For Mononutu, 

Pancasila was a manifestation of the Gospel’s 

teachings. Mononutu, among others, explained: “Belief 

in One Almighty God was for Us, the key and 

source of other principles. Without Belief in 

One Almighty God, Pancasila would be a mere 

materialistic philosophy.” The substance of that 

sentence was repeated by Mononutu: “Pancasila, 

without Belief in One Almighty God was a mere 

materialistic ideology which We cannot accept in 

principle.” 

(Natsir, Agama dan Negara dalam Perspektif Islam, 

page 244-245); (evidence P-4) 

19. Whereas on the support of Arnold Mononutu, Natsir 

said: “Doesn’t that mean, (if not already so), 

here we reach a meeting point, between the Christian 

and the Moslems, that together we intend to look 

for a foundation of the state which is sourced 

from divine revelation? Whether through Gospel 

or through Qur’an. Therefore, it will be shown 

that the fact, whether the group of Mr. Mononutu 

and Our group obtain an alignment as one essential 

matter, which is we both refuse secularism ideology 

as the country’s philosophy…” 



(Natsir, Agama dan Negara dalam Perspektif Islam, 

page 244-245); (evidence P-4)  

20. Whereas in the section of “The Court’s Opinion” 

Ruling Number 140/PUU-VII/2009 it was stated that 

indeed Belief in the One Almighty God was a 

domain of forum internum which was a consequence 

of acceptance of Pancasila as the foundation of 

the state. Each propaganda which alienated the 

citizen from Pancasila could not be accepted by 

the good citizens. When Mohammad Natsir became 

the Prime Minister of the Republic of Indonesia 

(in the year 1950-1951), he ordered the Minister 

of Religion K.H.A. Wachid Hasyim and Minister of 

Education, Teaching, and Culture, Bahder Djohan 

to make policies of education which served as a 

bridge between the education system of Islamic 

boarding school and education system of school; 

21. Whereas the Constitutional Court in the ruling 

regarding review of Law Number 1 Year 1965 

concerning Misuse of Blasphemy (Ruling Number 

140/PUU-VII/2009) stated, “On the ground of 

philosophical view about freedom to choose a 

religion, in Indonesia as the state of Pancasila, 

any activity or practice which alienates the 

citizen from Pancasila shall be prohibited. In 

the name of freedom, an individual or a group 



could not erode the religiousness of the people 

that had been inherited as the values which 

inspire various provisions of laws in Indonesia;” 

22. Whereas furthermore, MK stated “Principle of the 

state of law of Indonesia should be seen from the 

perspective of the Constitution of the Republic of 

Indonesia, which is a state of law that put the 

principle of Belief in One Almighty God as the 

main principle, as well as religious values that 

become the ground of the lives of nation and 

state, not a state that separates the relationship 

between religion and state, and does not merely 

hold on to neither individualism principle nor 

communalism principle” (Ruling Number 140/PUU-

VII/2009, [3.34.10]); 

23. Whereas with the existence of philosophical basis 

as outlined above, the Appellants were certain 

that indeed, the need to lay the ground of all 

laws in the basic concept of moral which was 

based on the values of Belief in One Almighty God 

was a certainty in the governance of the Republic 

of Indonesia which could not be compromised on 

any ground; 

24. Whereas the religions in Indonesia, in principle, 

also prohibited adultery outside marriage (Article 

284 of the Indonesian Criminal Code), prohibited 



rape to anyone (Article 285 of the Indonesian Criminal 

Code) and prohibited same sex relationship (Article 

292 of the Indonesian Criminal Code). Therefore, 

there was no other need to defend those articles 

a quo (which were colonial products from colonial 

age that had been gone long ago), in addition to 

having to be reinstated again the religious 

values as one of the guides of living in society 

that was contained in the state’s positive law; 

25. Whereas, therefore, based on the two main reasons 

as the framework of request for this judicial 

review, a professor, five doctors from various 

branches of science and mothers and fathers of 

Indonesia executed their constitutional right 

altogether to build their community, nation and 

country as provided in Article 28C verse (2) of 

the Constitution of Indonesia in order to do 

material review against 3 articles in the Indonesian 

Criminal Code, namely Article 284 verse (1), 

verse (2), verse (3), verse (4), verse (5), 

Article 285 and Article 292 of the Indonesian 

Criminal Code; 

Problems of the Indonesian Criminal Code 

26. Whereas the Book of Indonesian Criminal Code which 

was in effect currently was a product of law 

inherited by the Government of Dutch Colonial, 



which was the result of concordance on Wetboek 

van Stragrecht from the Netherland Criminal Code 

since the year 1886. As such, it was no longer 

in line with the development of social and culture 

that occurred in Indonesia; 

27. Whereas the current Book of Indonesian Criminal 

Code was a translation of Wetboek van Stragrecht 

voor Nderlandsch-Indie, which was enacted in 

Indonesia on the ground of Law Number 1 Year 

1946 for Java and Madura and its enactment in 

the entire area of the Republic of Indonesia was 

only done on 20 September 1958, with the 

declaration of Law Number 73 Year 1958; 

28. Whereas the intention to renew the Indonesian 

Criminal Code had begun since the year 1963. In 

the National Law Seminar in FKUI, a number of 

law expert such as Roeslan Saleh, Muljatno, and 

Kadrausman had stated the need of a new Indonesian 

Criminal Code. Those law experts in Indonesia 

considered that the Indonesian Criminal Code 

which was used at that time (1963) that was conceived 

in 1886 had many loopholes, been obsolete and 

had to be updated. In that National Law Seminar, 

a resolution was decided which urged the formation 

of a National Criminal Code as immediately as 

possible; 



29. Whereas Prof. Roeslan Saleh in the workshop 

concerning Chapters of Criminal Law Codification 

(Book II) held by the National Law Development 

Agency (BPHN) Judgeship Department on 23-25 April 

1985 in Jakarta underlined the view of Prof. 

Oemar Senoadji, that in determining the content 

(material/substance) (offence of decency) should 

be based on and had to obtain a strong foundation 

from religion moral. The determination of offence 

of decency should also be oriented to “the values 

of national decency” (NKN) that had been mutually 

agreed and had to consider the values of decency 

which prevailed in the community. This NKN could 

be extracted, among others, from the product of 

national legislative (in the form of the Constitution 

of the Republic of Indonesia or Law). In the 

structure of Indonesian community, that NKN was 

certainly sourced from the values of religion 

and decency which prevailed among the community 

(Bunga Rampai Kebijakan Hukum Pidana, Perkembangan 

Penyusunan Konsep KUHP Baru, Barda Nawawi Arief, 

2014, Page 251); (evidence P-5) 

30. Whereas the process of formulation of the new 

Indonesian Criminal Code, especially offence of 

decency, had experienced various dynamics. Starting 

from the Basaroedin concept in the year 1977, 



the 1979 concept, the 1984/1985 concept, the 

1986/1987 concept, the 1989/1990 concept, the 

1991/1992 concept, the 1994 Kumdang concept, 

1997/1998, 1999/2000, the 2002-2004 concept (starting 

to incorporate the formulation of offence from 

the Bill of Pornography/Pornoaction; the 2005 concept 

(November), the 2006 concept, the 2007 – 2012 

concept Bunga Rampai Kebijakan Hukum Pidana, 

Perkembangan Penyusunan Konsep KUHP Baru, Barda 

Nawawi Arief, 2014, Page 252 – 259) but until 

this Motion was formulated, the new Indonesian 

Criminal Code had not yet been conceived hence 

it caused uncertainty before the law, including 

for the new formulation concerning what and how 

the offence of decency was; (vide evidence P – 5) 

31. Whereas the Appellants also realized the presence 

of national legislation program, which was the 

Bill of Indonesian Criminal Code Revision, which 

in fact had been going on since a long time ago. 

Only, the signs for this Indonesian Criminal Code 

Revision to be authorized immediately seemed to 

need quite a long time. Meanwhile, social turmoil 

which occurred in the society had gotten severe 

and required measures and serious action from 

the policy makers; 



32. Whereas currently, a shift of values had happened 

due to the vagueness of law that happened in Indonesia 

concerning decency, especially in the matter of 

adultery, rape and same sex obscenity. As such, 

the Appellants agreed to request a motion to 

review the Indonesian Criminal Code Article 284, 

Article 285 and Article 292 to the Constitutional 

Court as an attempt to accelerate the mitigation 

of social disaster which happened in the community, 

hence it might result in certainty before the 

law and methods which prohibited these actions a 

quo for the sake of a certainty before the law 

that provided more protection to the people of 

Indonesia in general and provided a feeling of 

security from the threat of rape, prostitution, 

same sex obscenity and adultery for the Appellants 

in particular; 

The reason for the Appellants for Judicial Review of 

Article 284 of the Indonesian Criminal Code verse (1), 

verse (2), verse (3), verse (4), verse (5) contradicted 

with Article 29 verse (1) Article 28B verse (1) and 

(2), Article 28H verse (1), Article 28J verse (2) of 

the Constitution of the Republic of Indonesia. 

Article 284 verse (1) of the Indonesian Criminal 

Code, is sentenced to jail for nine months the longest: 



(1) 1a. “Any married man who knowing that Article 27 

 of the Civil Code is applicable to him, commits 

 adultery” 

(1) 1b. “any married woman who commits adultery” 

(1) 2a. “Any man who takes a direct part in the act 

 knowing that the guilty co-partner is married” 

(1) 2b. “any unmarried woman who takes a direct part 

 in the act knowing that the guilty 

 copartner is married and that Article 27 of 

 the Civil Code is applicable to him.” 

Article 284 verse (2) of the Indonesian Criminal Code, 

“No prosecution shall be instituted unless by complaint 

of the insulted spouse, followed, if to the spouse 

Article 27 of the Civil Code is applicable, within the 

time of three months by a demand for divorce or 

severance from board and bed (scheiding van tafel en 

bed) on the ground of the same act.” 

Article 284 verse (3) of the Indonesian Criminal Code, 

“In respect of this complaint Articles 72, 73 and 75 

shall not be applicable.” 

Article 284 verse (4) of the Indonesian Criminal Code, 

“The complaint may be withdrawn as long as the judicial 

investigation has not commenced.” 

Article 284 verse (5) of the Indonesian Criminal 

Code, “If Article 27 of the Civil Code is applicable 

to the spouse, the complaint shall not be complied 



with as long as the marriage has not been severed by 

divorce or the verdict whereby severance from board 

and bed has been pronounced, has not become final.” 

contradicted with Article 29 verse (1), Article 28B 

verse (1) and (2), Article 28H verse (1), Article 

28J verse (2) of the Constitution of the Republic of 

Indonesia. 

Article 29 verse (1) of the Constitution of the Republic 

of Indonesia, “The state is based on the belief in 

the One Almighty God.” 

Article 28B verse (1) of the Constitution of the Republic 

of Indonesia, “Each person has the right to establish 

a family and to generate offspring through a lawful 

marriage.”  

Article 28B verse (2) of the Constitution of the 

Republic of Indonesia, “Each child has the right to 

live, grow up, and develop as well as the right to 

protection from violence or discrimination.” 

Article 28H verse (1) of the Constitution of the 

Republic of Indonesia, “Each person has a right to a 

life of well-being in body and mind, to a place to 

dwell, to enjoy a good and healthy environment, and 

to receive medical care.” 

Article 28J verse (2) of the Constitution of the 

Republic of Indonesia, “In exercising his rights and 

liberties, each person has the duty to accept the 



limitations determined by law for the sole purposes 

of guaranteeing the recognition and respect of the 

rights and liberties of other people and of satisfying 

a democratic society's just demands based on considerations 

of morality, religious values, security, and public 

order.” 

33. Whereas in principle the Appellants requested 

for the Constitutional Court to erase a number 

of verses, word and/or phrases in Article 284 of 

the Indonesian Criminal Code as follow: 

 Article 284 verse (1) number 1.a of the 

Indonesian Criminal Code along the phrase 

‘married man’ and phrase ‘who knowing that 

Article 27 of the Civil Code is applicable to 

him’ was contradictory against the Constitution 

of the Republic of Indonesia and did not have 

a legal force; hence it should be read as 

“any man who commits adultery”. 

 Article 284 verse (1) number 1.b. along the 

phrase ‘knowing that the co-partner is married’ 

was contradictory against the Constitution of 

the Republic of Indonesia and did not have a 

legal force; hence it should be read as “any 

man who participated in committing that act”. 



 Article 284 verse (1) number 2.a. along the 

phrase ‘knowing that the guilty co-partner is 

married’ was contradictory against the Constitution 

of the Republic of Indonesia and did not have 

a legal force; hence it should be read as: 

“2.a. any unmarried woman who participated in 

committing such act,…”. 

 Article 284 verse (1) number 2.b. along the 

phrase ‘knowing that the guilty co-partner is 

married’ was contradictory against the Constitution 

of the Republic of Indonesia and did not have 

a legal force; hence it should be read as: 2 

b. any woman who participated in committing 

such act. 

 Article 284 verse (2), verse (3), verse (4) 

and verse (5) were contradictory against the 

Constitution of the Republic of Indonesia and 

did not have a legal force; 

34. Whereas the intention of the removal of verse, 

word and/or phrase requested by the Appellants 

was to implement an extension of the meaning of 

adultery, from initially only limited to one of 

the perpetrator being contracted in a marriage 

(27 BW) to be anyone, both outside or inside the 

wedding lock; 



35. Whereas Article 284 of the Indonesian Criminal Code 

governed about adultery (mukah/gendak/overspel) 

which, in fact, its governing formulation was no 

longer in accordance with the development of law 

and social and culture in Indonesia concerning 

that the Book of the Indonesian Criminal Code, 

Wetboek van Strafrecht voor Nederlandsch-Indie, 

was an authentic product of the Dutch which was 

implemented to Indonesian. As a logical consequence, 

the Indonesian Criminal Code, in principle, had 

a different spirit with the spirit of Indonesian 

nation. The Indonesian Criminal Code, the legacy 

of Netherland-Indie age, was derived from a Civil 

Law System or according to Rene David, was known 

as the Romano-Germany Family. The Romano Germani 

Family was influenced by the teachings which 

accentuated on the view of individualism and 

liberalism (Individualism, Liberalism, and Individual 

Right). (Rene David and John E.C. Brierly, page 

80) This was very much different with the culture 

of Indonesia which upheld social values. If then, 

this Indonesian Criminal Code was still forced 

to remain effective without adjusting the social 

values that lived among the people of Indonesia, 

it was not impossible that it would resulted in 

new conflicts. (Lamintang, 2011:80); 



36. Whereas in Islam religion, as a religion held by 

the majority of the people of Indonesia, adultery 

was not only committed between a man and a woman 

who were still in a wedding lock. 

Adultery (in Arabic: in Hebrew: -zanah) was an 

act of intercourse between a man and a woman who 

are not bind by a marriage relationship. 

In Islam, the Fiqh scholars agreed to make 

adultery forbidden (haram) as stated in Letter of 

An-nuur [24] verse 2: Meaning: The [unmarried] 

woman or [unmarried] man found guilty of sexual 

intercourse - lash each one of them with a 

hundred lashes.; 

37. Whereas in Christian religion, in the Gospel of 

Matthew 5: 27 which spoke: “You have heard that 

it was said, ‘You shall not commit adultery.” Also 

in the Letter of Jacob 2:11 which said “For he 

who said, “You shall not commit adultery,” also 

said, “You shall not murder”. If you do not commit 

adultery but do commit murder, you have become a 

lawbreaker.”; 

38. Whereas from the history of the formulation of 

Article 284 of the Indonesian Criminal Code 

could be seen that the legislator of the law 

only interpreted the meaning “adultery” in a 

narrow meaning. That was, what was considered by 



either the Roman or the Catholic Church as a 

sexual relationship between a man and a woman 

who was not her husband or his wife. 

The legislator of the Indonesian Criminal Code 

only considered that an act of adultery (in the 

narrow meaning) was an act of betrayal of the 

holy engagement of marriage. While in the values 

which exist in the people of Indonesia, the 

meaning of adultery was more extensive than what 

was contained in Article 284 of the Indonesian 

Criminal Code. 

The meaning of adultery included having an 

illegal intercourse which meant an intercourse 

that was not only committed by a husband or wife 

outside the institution of marriage, but also an 

intercourse committed by a man and a woman where 

both are not yet married, even if they had been 

engaged. Legal here should be interpreted as 

valid in the scope of institution of marriage. 

As such, adultery also included fornication, which 

was an intercourse which was committed voluntarily 

between a person who was not yet married with 

someone of the opposite sex (that was also not 

yet married). Even if the intercourse was voluntary, 

on the ground of attraction for each other, however 

the intercourse act remained illegal. According 



to the Member of the people, legal intercourse 

was only committed in a marriage institution. As 

such, the meaning of adultery included the meaning 

of overspel, fornication, and prostitution. (Sahetapy 

and Reksodiputro, 1989: page 62); 

39. Whereas, sociologically, adultery in the social 

life of the people of Indonesia referred to an 

illegal intercourse either inside a marriage 

institution or outside a marriage institution. This 

was very much understood considering zina itself 

is a word absorbed from Arabic language which in 

the Indonesian Dictionary was given the meaning: 

40. Whereas from the above understanding, Article 

284 of the Indonesian Criminal Code was unable 

to encompass all of the meaning of the word 

adultery, because adultery, as constructed by 

Article 284 of the Indonesian Criminal Code was 

only limited to if one of the couple or both 

were bound by marriage, while in the context of 

social fact, the construction of adultery was 

far more extensive in addition to what was meant 

in Article 284 of the Indonesian Criminal Code, 

also included intercourse committed by couple 

who were not bound in a marriage; 



41. Whereas intercourse between a couple of men 

committed without a marriage contract could give 

terrible impacts, among others: 

a. Threat against the normative protection of 

children’s rights. That even though the 

Constitutional Court had declared MK Ruling 

Number 46/PUU-VIII/2010 which among others 

declared that the child that was born outside 

marriage had a civil relationship with his/ 

her mother and his/her mother’s family as 

well as with the man who was his father, that 

could be proven based on science and technology 

and/or other tools of evidence that, according 

to the law, had a biological relationship, 

including civil relationship with his/her father’s 

family. Meanwhile, not all people had access 

to the court. Therefore, this matter should 

be viewed as threat of the non-fulfillment of 

the rights of the child; 

b. Criminal act due to adultery such as the growing 

practice of baby disposal which was also highly 

connected with being pregnant outside marriage 

as a result of adultery. It was recorded that 

in the year 2012, there was a case of one 

baby being disposed in every three days in 

the City of Jakarta. 



(Source: http://metro.tempo.co/read/news/ 2012/ 

12/24/ 064450068/tiap-3-hari-1-bayi-dibuang-

di-jakarta accessed on 28/03/16)  

42. Whereas in the book entitled “Perzinaan” written 

by Dr. Neng Djubaedah, stated that in principle, 

the concept of adultery which was embraced in 

the Indonesian Criminal Code was a point of view 

and a way of thinking of western people (Dutch), 

as such it would differ significantly with the 

point of view of the Moslem (and the Eastern 

culture), who based their thought and view on 

the ground of Islamic law. The Dutch Colonial, 

always attempted to not incorporate Islamic law 

through the theory of receptie, bamboo-splitting 

theory, by favoring the Custom (criminal) law and 

withstanding or removing (Islamic criminal) law. 

(Dr. Neng Djuabedah, “Perzinaan”, Kencana Prenada 

Media Group, 2010. Page 8); (evidence P-6). 

Whereas it was continued again in that book; 

“western people (Dutch) planted and forced their 

views and teachings regarding adultery act as a 

crime in accordance to the western version, among 

others, through laws and regulations which were 

contained in the Indonesian Criminal Code. 

Hence, sexual act committed by the adults who 

are not committed in marriage and are attracted 



to each other is as their own private right, not 

the area of public law, and therefore, the perpetrator 

of the adultery until today could not be criminalized. 

(Dr, Neng Djuabedah, “Perzinaan”, Kencana Prenada 

Media Group, 2010. Page 9); (vide evidence P-6). 

43. Whereas, the above matter could be exempted if 

the judge in implementing Article 284 of the 

Indonesian Criminal Code interpreted the meaning 

of adultery according to the traditional law, as 

the fix jurisprudence of the Supreme Court Number 

93 K/Kr/1976 dated 19 November 1977 where it was 

determined that the rule of law that the District 

Court had the authority to examine and rule on 

the act which according to the traditional law, 

was considered as an action which had its 

comparison with the Indonesian Criminal Code. 

The offence of adultery custom was a forbidden 

act regarding intercourse between a man and a woman, 

apart from public place or not, such action was 

performed as required by Article 281 of the Indonesian 

Criminal Code or apart from the requirement whether 

one of the party was married or not as stated by 

Article 284 of the Indonesian Criminal Code. 

There, the judge could signify adultery in Article 

284 of the Indonesian Criminal Code as signified 

by the traditional law, whereas the Indonesian 



law system which followed the European Continental 

System, the judges were not bound to the jurisprudence 

hence if we only depended the meaning of adultery 

in Article 284 of the Indonesian Criminal Code 

to the jurisprudence would result in the non-

fulfillment of the principium of certainty before 

the law, and therefore, a review on the 

implementation of Article 284 of the Indonesian 

Criminal Code was still needed. 

Adultery (Free Sex) and Threat to the Descendants 

44. Whereas adultery damaged the descendant system, 

family system and social order and eventually 

damaged the Country. As such, if adultery was only 

signified as a relationship committed by someone 

which was being done after marriage, this would 

not protect the interest of the society and family 

system in general; 

45. Whereas the interpretation of Mushaf Al-Qur’an 

of the Religion Department of the Republic of 

Indonesia (Publisher Wicaksana: 1994, page 155-

552), adultery was a despicable act which could 

cause damages, among others: 

 The act of adultery mixed descendants, which 

resulted in someone being doubtful to their 

child, if that child was born as his legitimate 

offspring or an offspring of another man; 



 The act of adultery caused instability and 

unrest among fellow citizens, due to honor was 

not maintained. 

 The act of adultery could damage the serenity 

of household lives. A woman or man that had 

committed adultery caused a stigma or shame in 

the family among the local community. 

46. Whereas social changes, technology development, 

science, and communication caused a rapid social 

change in almost all cultures. This social change 

influenced the habit of human lives, including 

influencing the pattern of conventional sex to 

deviate from conventional paths of the culture, 

hence it clashed with the conventional regulation 

system of sex, and then occurred what was known 

as free sex. (Kartono, 2005: 196-197); 

47. Whereas with the inconformity of the construction 

of adultery between what was believed by the 

society and the construction of Article 284 of 

the Indonesian Criminal Code often caused the 

people to do Eigen Rechting or took justice into 

their own hand to a perpetrator of the act suspected 

as adultery. As such it caused uncertainty before 

the law which potentially disturbed and damaged 

National sustainability; 



48. Whereas the action of free sex which occurred 

among teens and adults, was one of the consequence 

of adultery outside marriage being not prohibited 

in Indonesia. While free sex was one of the 

culprit for the destruction of society, not only 

for the perpetrators but also for the main 

family of the perpetrator; 

49. Whereas the growing popularity of adultery had 

caused women to always suffered the greater 

damage, especially with the rights of health, 

where the increasing number of adultery was closely 

related with the number of illegal abortion which 

often led to death of a woman. Whereas abortion 

due to pregnancy out of wedlock contributed 30% 

to the total number of mortality in pregnant women. 

50. Whereas the perpetrator of teenage adultery further 

grew more serious when they became an adult. From 

year on year, the data of teens who committed free 

sex relationship showed an increase. From around 

five percent in the year 1980s, increased to more 

than twenty percent in the year 2000s. The figure 

was gathered from several researches in a number 

of big cities in Indonesia, namely Jakarta, Surabaya, 

Palu and Banjarmasin. Even in Palu, Central Sulawesi. 

That the group of teens which was classified into 

the research was 17-21 years old on average, and 



in general, they were still a student in Senior 

High School or University. But in several cases, 

it also occurred to the children in Junior High 

School; 

51. Whereas the high number of premarital sexual 

relationship among teenagers was highly connected 

with the increase in number of abortion today, as 

well as the lack of knowledge in teens concerning 

reproduction health. The number of abortion currently, 

was recorded around 2,3 million, and 15-20 percent 

of it was conducted by teens. This also made the 

number mother mortality in Indonesia became high, 

making Indonesia as a country with the highest 

mother mortality in all Southeast Asia; 

52. Whereas the threat was an impact caused by the 

absence of rule which forbade adultery outside 

marriage. Hence, gradually, shift of values occurred, 

which threatened the young generation that was 

the hope of the Nation in general and the 

successive generation of the Appellants in particular 

due to adultery outside marriage being not prohibited 

and therefore, created a bad environment for the 

children of the Appellants and the children of 

Indonesia in general; 

53. Whereas there was no restriction against adultery 

was apparently contradictory to the constitutional 



age in Article 28B of the Constitution of the 

Republic of Indonesia which stated, “Each child 

has the right to live, grow up, and develop as 

well as the right to protection from violence or 

discrimination.”; 

54. Whereas environment played an important role in 

the growth and development of a child. The existence 

of reality on the growing popularity of adultery 

as well as the consequences which followed, 

certainly had a bad impact for the children of 

the Appellants as well as children of Indonesia 

in general, hence Article 284 of the Indonesian 

Criminal Code, as long as the motion of the Appellants 

was not granted, then logically it would result 

in an increase in the number of free sex which 

led to an increase in abortion rate as well as 

mother mortality rate; 

Destroying the Order of the Family 

55. Whereas adultery outside wedlock not being prohibited 

also gave impact to the tendency to not wanting 

to marry. This had occurred in several western 

countries that upheld free sex hence their number 

of population growth became 0 (zero) or known as 

zero growth population; 

56. Whereas adultery was considered as a mere 

physical relationship to look after physical 



satisfaction without any further responsibility 

made many perpetrators did not feel any need for 

a marriage institution and a family institution. 

Such thought was obviously a dangerous thought 

and threatened the security of the family and 

became a threat to national sustainability; 

57. Whereas one of the purposes to form a family 

(Hughes & Hughes 1995) in general was to achieve 

family welfare and security such as: 

1. To produce a good and intact offspring by way 

of benefit that was very much required in 

building a family and developing the descendants; 

Positive thinking, focus to something good; 

and to carry out family system based on the 

paternal line; 

2. To encourage positive attitude with the belief 

that a child was a gift from God by making 

the function of parenting as a great influence 

for the child. 

3. To align the attitude among husband and wife 

in the aspect of personality, resolution strategy, 

way of showing gratitude, spiritual. 

4. To increase family affection that encompassed 

love, affection for each other and happiness 

if being together. The foundation of family 



affection was love to God to love husband 

and wife one another. 

5. Way to increase family affection was to 

accustom the family to eat together, increasing 

the quality and quantity of communication 

(asking, listening, paying attention and positive 

thinking), family holiday, planning special 

events together, and maintaining the uniqueness 

of family as well as preserving tradition. 

6. To develop the family’s spiritual aspect by 

doing more spiritual activities for the cultivation 

of soul, praying, and to increase a feeling 

of gratitude. 

7. To improve the daily lives of family by 

implementing a proper discipline, educating 

children to behave well, and to increase a 

sustainable good life quality. 

58. Whereas in the Law Number 1 Year 1974 concerning 

Marriage in Article 1, it was stated, “Marriage 

is a relationship of body and soul between a man 

and a woman as husband and wife with the purpose 

of establishing a happy and lasting family (household) 

founded on belief in the One Almighty God” 

59. Whereas the factor of family sustainability and 

welfare showed the importance of marriage readiness, 

functionality, fulfillment of duty, resource 



management, stress management, prevention and 

prediction of vulnerability, and increase in family 

resilience. Expressive functionality (socialization, 

education, love, protection, religion) of the family 

was highly related with the instrumental function 

of family, which was the livelihood pattern of 

the family (type, stability, place, length of 

work, amount of salary/wage, single/dual earner). 

As well as family’s stress management and crisis. 

Reducing vulnerability, decreasing risk, increasing 

the resilience of family became more important 

considering Indonesia was an area that was 

vulnerable to disaster which caused disturbance 

and great impact in the lives of the family 

which became victim of the disaster. The result 

of the review confirmed that family sustainability 

was highly influenced by external factors, among 

others were, area development and macro economy 

system; (evidence P-7) 

60. Whereas the concept of family sustainability and 

values of marriage would be impossible to realize 

if adultery was still popular in Indonesia. 

Furthermore, the presence of adultery both outside 

and inside marriage, not only unable to realize 

the concept of family sustainability and purpose 

of marriage, but even adultery became a threat 



that would damage the security of family and 

marriage in Indonesia; 

61. Whereas the risks of unpreparedness in dealing 

with the consequence of adultery such as pregnancy, 

separation, unacknowledged child, abortion, stress 

and the love affection required by husband and 

wife being not fulfilled, also impacted in the 

defense mechanism of women in viewing any conflict 

or any situation of conflict that they experienced; 

62. Whereas the number of women that experienced 

impact from adultery was not little, those who 

eventually had a child, considered that the child 

was not a wanted child and such paradigm had a 

great contribution in a bad parenting pattern. 

In another case, the impact of adultery also 

caused excessive anxiety to be abandoned, an 

excessive feeling of being worthless because the 

relationship between a woman and a man was not 

recognized before the law hence one could not 

demand any right and obligation as it should be; 

63. Whereas the threat of demographic crisis, the 

threat of family sustainability, ignorance on 

marriage institution as explained in the previous 

point, those things were felt by the Appellants 

as had been neglecting the constitutional right 

which was guaranteed in Article 28B verse (1) of 



the Constitution of the Republic of Indonesia as 

a right that should be initiated, protected and 

fought by the Country; 

64. Whereas Article 284 of the Indonesian Criminal 

Code which only limited adultery as a criminal 

act as long as one of the perpetrator was bound 

by marriage in a contrario way had a meaning that 

intercourse based on like for each other outside 

marriage was not a crime. This eventually led many 

ambiguity concerning prostitution which happened 

in Indonesia. Until today, there was no national 

law that prohibited adultery as well as prostitution 

directly, while adultery and prostitution were 

indecent acts which not only caused unrest in 

the social order of the community, but also led 

to a number of disease for its perpetrators as 

well as the people such as Sexually Transmitted 

Disease, and etc.; 

65. Whereas based on the description above, the 

concept of adultery in Article 284 verse (1) of 

the Indonesian Criminal Code today was no longer 

in line with the responsibility of the state to 

realize a living environment that was good and 

healthy as was guaranteed in Article 28H verse 

(1) of the Constitution of Indonesia. Therefore, 

the rights of the citizens to obtain a healthy 



environment could be guaranteed by conducting 

preventive action against the occurrence of contagion 

of those diseases, that one of the actions was to 

engineer the law by doing judicial review against 

Article 284 of the Indonesian Criminal Code; 

66. Whereas in the case of motion on reviewing the 

enactment of Article 284 verse (2), verse (3), 

verse (4), and verse (5) of the Indonesian Criminal 

Code was a consequence of law on judicial review 

upon the enactment of Article 284 verse (1) of 

the Indonesian Criminal Code so that it was only 

right that Article 284 verse (2), verse (3), 

verse (4), and verse (5) should be declared 

contradictory against the Constitution of the 

Republic of Indonesia, and as such the constitutional 

rights would be fulfilled as was guaranteed in 

Article 29 verse (1), Article 28B verse (1) and 

verse (2), Article 28H verse (1), Article 28J of 

the Constitution of the Republic of Indonesia; 

67. Whereas, as such the Appellants believed that: 

Article 284 verse (1) number 1.a of the Indonesian 

Criminal Code along the phrase ‘married man’ and 

phrase ‘who knowing that Article 27 of the Civil 

Code is applicable to him’  

Article 284 verse (1) number 1.b. along the phrase 

‘any married woman’ was contradictory against 



the Constitution of the Republic of Indonesia 

and did not have a legal force; hence it should 

be read as “any woman who commits adultery”. 

Article 284 verse (1) number 2.a. along the phrase 

‘knowing that the guilty co-partner is married’ 

was contradictory against the Constitution of 

the Republic of Indonesia and did not have a 

legal force; hence it should be read as: “2.a. any 

man who participated in committing such act”. 

Article 284 verse (1) number 2.b. along the 

phrase ‘any unmarried woman’ and the phrase 

‘knowing that the guilty co-partner is married 

and that Article 27 of the Civil Code is 

applicable to him’ was contradictory against the 

Constitution of the Republic of Indonesia and 

did not have a legal force; hence it should be 

read as: 2 b. any woman who participated in 

committing such act. 

Article 284 verse (2), verse (3), verse (4) and 

verse (5) were contradictory against the Constitution 

of the Republic of Indonesia and did not have a 

legal force. 

Reasons for the Appellants for Judicial Review on Article 

285 of the Indonesian Criminal Code contradicted Article 

28B verse (2), Article 28G verse (1), Article 28H verse 



(1) and Article 28J verse (2) of the Constitution of 

the Republic of Indonesia 

Article 285 of the Indonesian Criminal Code, “Any person 

who by using force or threat of force forces a woman 

to have sexual intercourse with him out of marriage, 

shall, being guilty of rape, shall be punished with a 

maximum imprisonment of twelve years” 

contradicted with the Preamble of the Constitution of 

the Republic of Indonesia, Article 28B verse (2), 

Article 28G verse (1), Article 28H verse (1) and 

Article 28J verse (2) 

Article 28B verse (2) of the Constitution of the 

Republic of Indonesia, “Every child shall have the 

right to live, to grow and to develop, and shall have the 

right to protection from violence and discrimination.” 

Article 28G verse (1) of the Constitution of the 

Republic of Indonesia, “Every person shall have the right 

to protection of his/herself, family, honor, dignity, 

and property, and shall have the right to feel secure 

against and receive protection from the threat of fear 

to do or not do something that is a human right.” 

Article 28H verse (1) of the Constitution of the Republic 

of Indonesia, “Every person shall have the right to 

live in physical and spiritual prosperity, to have a 

home and to enjoy a good and healthy environment, and 

shall have the right to obtain medical care” 



Article 28J verse (2) of the Constitution of the Republic 

of Indonesia, “In exercising his/her rights and freedoms, 

every person shall have the duty to accept the 

restrictions established by law for the sole purposes 

of guaranteeing the recognition and respect of the 

rights and freedoms of others and of satisfying just 

demands based upon considerations of morality, religious 

values, security and public order in a democratic society” 

1. Whereas Article 285 stated: “Any person who by using 

force or threat of force forces a woman to have sexual 

intercourse with him out of marriage, shall, being 

guilty of rape, shall be punished with a maximum 

imprisonment of twelve years”; (vide evidence P – 2) 

2. Whereas the enactment of the word “a woman… out of 

marriage” in Article 285 of the Book of the Indonesian 

Criminal Code should be reviewed, therefore 

Article 285 of the Indonesian Criminal Code should 

be read to, “Any person who by using force or 

threat of force, forces anyone to have sexual 

intercourse with him, shall, being guilty of rape, 

be punished with a maximum imprisonment of twelve 

years”. The removal of the word “a woman… out of 

marriage” made rape not only limited to may happen 

to women, but also it could happen men, it would 

also be open to the meaning of rape could happen 

to the same sex, both situation were real 



situation which developed in nowadays’ community 

and became threat to the lives of Indonesian 

nation whose safety and security of lives had been 

guaranteed in the Preamble of the Constitution of 

the Republic of Indonesia, Article 28B verse (2), 

Article 28H verse (1), Article 28J verse (2) and 

article 28G verse (1) of the Constitution of the 

Republic of Indonesia; (vide evidence P-1) 

3. Whereas a man could also be a victim of rape, 

whether it was committed by a fellow man, or by a 

woman to a man, which often occurred due to the 

existence of ‘power relation.’ Study had shown 

that a man could also be a victim of rape, as 

presented by Jessica Turchik (2012): …Although the 

majority of adult sexual crimes are committed by 

men against women, other forms of sexual assault, 

such as those perpetrated against men, are often 

ignored. It is estimated that approximately 3% to 

8% of American and British men have experienced an 

adulthood incident of sexual assault in their life 

time. 

Further, the research from Lara Stemple (2008) 

discovered that: 

The Centers for Disease Control and Prevention and 

the National Institute of Justice found that 

92,700 adult men are forcibly raped each year in 



the United States, and that approximately 3% of 

all American men – a total of 2.78 million men – 

have experienced an attempted or completed rape in 

their lifetime. The Bureau of Justice Statistics’ 

National Crime Victimization Survey found that 11% 

of total sexual assault victims are male. Data on 

male rape outside the United States is even less 

common. In the only population-based survey conducted 

outside of the United States on nonconsensual sex 

experienced by adult men, a study in England found 

a prevalence rate of 2.89%. Also, in England and 

Wales, reported male rape comprises 7.5% of all 

rape reported to criminal authorities. One analysis 

of 120 prevalence studies concluded that 3% of men 

worldwide have been rape in their lifetime (as 

children or adults), in contrast to 13% of women. 

The World Health Organization gives a higher estimate 

for males, asserting that between 5% and 10% of 

men throughout the world reported a history of 

childhood sexual abuse, while acknowledging that 

most studies have been conducted in developed countries. 

In prevalence studies conducted in developing countries, 

the findings were 20% in Peru, 3.6% in Namibia, 

and 13.4% in the United Republic of Tanzania. 



4. Whereas the cases of actual crime also showed that 

men, not only women, could also be a victim of rape, 

among others, which happened in Bengkulu: 

Emayartini (Auntie May) which was also the wife of 

Head of the Neighborhood Unit had raped six boys 

starting from 19 April 2011 until 25 January 2013. 

Such immoral action was committed by Emayartini in 

her house in Jalan Kopri Raya number 174 RT 16 RW 

03, Berinting Village, Muara Bangkahulu, Bengkulu. 

District Court of Bengkulu sentenced an 8-year 

jail time on 3 December 2013 for the rape of six 

boys. While the prosecutor demanded for 12 years’ 

jail time. 

The Ruling of the District Court of Bengkulu was 

strengthened in the appeal by the High Court of 

Bengkulu on 3 March 2014. The chief judge Sunaryo 

and member judge Walfred Pardamean and Bambang 

Widiyatmoko granted the defendant’s appeal because 

the punishment was already fair to Emayartini’s 

wrongdoing. 

Further, the Supreme Court (MA) granted the 

cassation request by the district attorney who 

demanded Emayartini to serve 12 years’ jail time. 

Ruling with number 815 K/PID.SUS/2014 was declared 

on Wednesday, 25 June 2014; 

(evidence P-8) 



The Appellants believed that the above cases could 

happen again anywhere in Indonesia so that the 

Appellants were worried for the safety of their 

children against the threat of rape in the future. 

5. Outside the country, similar case happened, among 

others in Zimbabwe and in the United States of America. 

The case in Zimbabwe, among others, was as follow: 

Bulawayo – Case of a man being raped by women to 

extract his sperm happened again in Zimbabwe. This 

time, three women raped a man with modus of giving 

a car ride. 

The purpose of the three women was the same with 

the previous case, which was to extract the sperm 

of their victim. 

The most recent action of women rape gang happened 

in Bulawayo City, southwest area of Zimbabwe. The 

story was, a young man was suddenly approached by 

a car with three women inside. 

The young man was offered a car lift in a white 

Toyota Cresta by those three women. The victim 

started to be suspicious when suddenly the car 

changed its route. 

To the police, the victim said that those three 

mysterious women stopped their car in a location 

in a village. 



Then, one of the women took out a weapon. At that 

gunpoint, the young man was raped in turn by those 

three women. After they took the victim’s sperm, 

he was immediately dismissed from the car before 

the three women eventually ran away. 

(http://international.sindonews.com/read/1088581/4

6/lagi-pria-zimbabwe-diperkosa-tiga-wanita-untuk-

diambil-spermanya-14564815) 

Another case happened in the United States of 

America: 

The United States of America – Megan Mahoney (24), 

a beautiful teacher who taught physical education 

in a renowned school, was held by the police. She 

was alleged to commit sexual intercourse with her 

male student for 30 times. 

Megan was confirmed to commit “rape”, because her 

victim was still underage. She committed such act 

for almost two times in a week. 

Reported by New York Post, her male student was 

still 16 years old was even hooked up by her in 

the school environment. 

This sexy teacher was also charged with sexual 

assault by words and actions, including oral sex 

which was often performed during their intercourse. 



(http://www.tribunnews.com/internasional/2014/11/2

6/guru-seksi-ini-perkosa-murid-lelaki-yang-minta-

diajari-basket) 

6. Whereas the existence of the word “a woman … out 

of marriage”  was contradictory against the Preamble 

of the Constitution of the Republic of Indonesia, 

Article 28B verse (2), Article 28H, Article 28J 

verse (2) and Article 28G verse (1) of the Constitution 

of the Republic of Indonesia, because it limited 

rape to only occur against a woman, while in fact, 

nowadays, there were lots of rape happened against 

a man or same sex, whether a man to a man or a 

woman to a woman, hence in order to ensure the 

country’s protection for its citizen under the 

Preamble of the Constitution of the Republic of 

Indonesia, Article 28B verse (2), Article 28H, 

Article 28J verse (2) and Article 28G verse (1) of 

the Constitution of the Republic of Indonesia, it 

would be right to remove the word “a woman … out 

of marriage”. Also in addition, the word “intercourse” 

should be signified as a sexual intercourse whether 

between a man and a woman or sexual intercourse 

between same sex individuals, so that rape also happened 

whether with the occurrence of sexual intercourse 

between a man and a woman or same sex sexual 

intercourse. Such understanding was required in 



order to protect the rights of the citizens of 

Indonesia which was protected by the Republic of 

Indonesia under the Preamble of the Constitution 

of the Republic of Indonesia, Article 28B verse 

(2), Article 28H, Article 28J verse (2) and Article 

28G verse (1) of the Constitution of the Republic 

of Indonesia.; 

7. Whereas under the Preamble of the Constitution of 

the Republic of Indonesia which stated “Subsequent 

thereto, to form a government of the state of Indonesia 

which shall protect all the people of Indonesia 

and all the independence and the land.”, the 

limitation of protection which was limited to women, 

was against the Preamble of the Constitution of 

the Republic of Indonesia, because in fact, threat 

against rape did not only occur to women, but also 

to men; 

8. Whereas in addition to the Preamble of the Constitution 

of the Republic of Indonesia above, in another 

article, namely Article 28G verse (1) was also 

expressively stated that: “Each person is entitled 

to protection of self, his family, honor, dignity, 

the property he owns, and has the right to feel 

secure and to be protected against threats from 

fear to do or not to do something that is part of 

basic rights”, 



and therefore, the limitation of threat of rape 

against a woman was also contradictory with Article 

28G verse (1); 

9. Whereas the Appellants viewed that with the removal 

of the word “a woman…out of marriage” in Article 

285 of the Indonesian Criminal Code, certainty 

before the law would be formed regarding the 

availability of protection whether to women or to 

men against the threat of rape, in addition to 

that, the Appellants also viewed that such protection 

was a part of basic rights as a citizen of the 

Republic of Indonesia which later would be fulfilled, 

feeling guaranteed and protected by the state; 

10. Therefore, with the removal of the word “a woman… 

out of marriage” and an understanding to the word 

“intercourse” as mentioned above, made the rights 

of the citizens of Indonesia became fully protected 

by the state and the Appellants’ rights would also 

be protected; 

11. Whereas the formulation of rape offence also needed 

to be extended; not only in the meaning of intercourse 

by shoving genitals into vagina, but also shoving 

genitals into anus or mouth (Meninggalkan Jejak 

Kolonialisme: Catatan Kritis RUU KUHP, Position 

Paper Together with Tifa Foundation, et.al) or shoving 

something into vagina or shoving a male’s penis 



into the mouth. The method was not only with force/ 

threat of violence but also with any method outside 

the will or consent of the victim. 

12. Whereas the victim of rape could be a woman, a 

child and a man at any age, but also a person with 

various physical type and behavior. Rape did not 

only occur to a woman with a certain characteristic, 

and also not only happened to someone who went 

outside at night or often met with strangers, but 

it could happen to anyone, including to a man. 

Statistical data concerning this was obtained from 

various sources, including a study about rape in 

America carried out by National Victim Center, 

Federal Bureau of Investigation (FBI) and National 

Crime Survey in the year 1992 (Bagus Takwin, Jurnal 

Perempuan Number 71 November 2011, page 12 – 13). 

(evidence P-13) 

13. Whereas rape was an act of violence, a crime of 

assault, not an act of lust. Rape was an attempt 

to assault and degrade which used sex as its weapon. 

In addition to any weapon. Its victim could be a 

woman or a man, could be a child or an adult, even 

an elderly. The myth that only women and men who 

tended to like the same sex which often got raped 

was clearly not in line with the facts. The majority 

of men who became a victim of rape were heterosexual. 



The motive, once again, was power and control against 

other people. The rapist was motivated by the lust 

to overpower and control other people, not by 

sexual attraction. There were lots of men who were 

raped did not report the rape that they had 

experienced because they were afraid to be 

embarrassed (Bagus Takwin, Jurnal Perempuan Number 

71 November 2011, page 15). (vide evidence P-13) 

14. Whereas Woelan Danoekoesoemo in an interview with 

Jurnal Perempuan mentioned that: … a victim of 

sexual assault could be anyone. Speaking of women, 

yes, men could also be a victim even if the case 

is fewer. Speaking of young women, there were a lot 

of children who experienced it as well. So, if I 

was asked who was the victim, anyone could be a victim, 

cross-gender, social, class, race and economy. It 

was proven that many little boys also became a 

victim. One day we would encounter a sexual victim 

that was in fact a man and we had also starting to 

receive emails from male victims who would like to 

join in the community Lentera Indonesia. 

There were not many male victims who reported 

their case because patriarchy culture usually made 

men to have ego and dominance and therefore felt 

strong and when they were ready to speak up, we 

could not say that they were making that up. 



(Jurnal Perempuan Number 71 November 2011, page 

126). (vide evidence P-13) 

Reasons for the Appellants for Judicial Review on Article 

292 of the Indonesian Criminal Code contradicted 

Article 1 verse (3) and Article 28D verse (1), Article 

28G verse (1) of the Constitution of the Republic of 

Indonesia 

Article 292 of the Indonesian Criminal Code, “Any 

adult who commits any obscene act with it minor of the 

same sex whose minority he knows or reasonably should 

presume, shall be punished by a maximum imprisonment 

of five years.” 

contradicted with Article 1 verse (3) and Article 28D 

verse (1), Article 28G verse (1) of the Constitution 

of the Republic of Indonesia 

Article 1 verse (3) of the Constitution of the 

Republic of Indonesia, “The State of Indonesia shall 

be a state based on the rule of law” 

Article 28D verse (1) of the Constitution of the 

Republic of Indonesia, “The right of recognition, 

guarantees, protection and certainty before a just 

law, and of equal treatment before the law” 

Article 28G verse (1) of the Constitution of the 

Republic of Indonesia, “Every person shall have the 

right to protection of his/herself, family, honor, 

dignity, and property, and shall have the right to feel 



secure against and receive protection from the threat 

of fear to do or not do something that is a human right” 

1. Whereas in Article 292 of the Book of the 

Indonesian Criminal Code it was stated, “Any adult 

who commits any obscene act with it minor of the 

same sex whose minority he knows or reasonably 

should presume, shall be punished by a maximum 

imprisonment of five years” (vide evidence P – 2) 

2. Whereas the Appellants requested for judicial review 

of Article 292 along the phrase “adult”, the phrase 

“minor” and the phrase “whose minority he knows or 

reasonably should presume” was contradictory against 

the Constitution of the Republic of Indonesia and 

did not have a legal force; hence it should be 

signified as; “Any person who commits any obscene 

act with a person of the same sex, shall be 

punished by a maximum imprisonment of five years”; 

Certainty Before the Law 

3. Whereas as a sovereign country, Indonesia should 

provide guarantee, protection and certainty before 

the law for its citizens. Until today, there were 

not any regulations which strictly and clearly 

prohibited any same sex obscenity act in Indonesia. 

While the campaigns and practices of same sex obscenity 

had caused unrest in the people. This obviously 



caused social and cultural threats that were not 

in line with the noble values held in Indonesia; 

4. Whereas the regulation concerning restriction against 

same sex obscenity act had been governed in this 

Article 292 of the Indonesian Criminal Code but 

was only limited to the restriction against same 

sex obscenity act against underage children. While 

the recent condition, there occurred a social plague 

where same sex obscenity act occurred between adults 

which threatened the social structure and community 

structure in Indonesia; 

5. Whereas the growing popularity of this same sex 

obscenity act caused a great unrest to parents, 

teachers and people of Indonesia in general. Where 

the perpetrators and provocateurs easily campaigned 

that same sex obscenity act as a natural and normal 

thing hence it caused unrest and stained the noble 

values that had been upheld by the nation of 

Indonesia since a long time ago; 

6. Whereas in order to protect the values of culture, 

social and religion that had been the identity of 

Indonesian people as a civilized nation, a special 

governance concerning the prohibition of same sex 

obscenity act should not only apply to underage 

children victims but also to adult victims; 



7. Whereas this regulation became important, due to the 

vagueness of regulation would cause the contagion 

of same sex obscenity act to be more extensive 

because the (molested) adult victim would be confused 

to report and obtain justice without any article 

that clearly prohibited same sex obscenity act; 

8. Whereas in many cases, a man as well as a woman 

became the perpetrator of same sex obscenity act 

due to trauma or previous experience of having been 

a victim of molestation. Unfortunately, the absence 

of a clear regulation or article concerning prohibition 

of same sex obscenity act for adult allowed the 

victim to be doubtful and ashamed to report in 

order to obtain justice. Therefore, the regulation 

to prohibit this same sex obscenity act became 

very important to provide legal protection for 

anyone to obtain justice if they were same-sex 

molested by other people; 

9. Whereas the enactment of Article 292 of the Indonesian 

Criminal Code all this time apparently did not 

protect the adult victim group, and also did not 

provide any justice and certainty before the law 

in the case, the perpetrator was not an adult, 

because theoretically, according to Simons (P.A.F. 

Lamintang, 1997:11) which explained that: 



“Criminal law is the provision which contains 

regulations and formulations of criminal action, 

regulations, concerning requirements about when 

someone is punishable, assignment from punishable 

persons and provisions about the punishment themselves. 

So, the criminal law determines about when someone 

is punishable, who can be punished and when will 

the punishment be imposed”; 

10. Whereas this matter impacted for those who did not 

belong in the criteria of the word “minor” and the 

phrase “whose minority he knows or reasonably should 

presume”, they could not be subject to the criminal 

action, even if all elements of obscenity act had 

been met in their doings. This clearly did not provide 

legal protection for the victim and there was no 

guarantee of justice for the victim and his/her 

family as well as the people. 

11. That the phrase adult, the phrase “minor” and the 

phrase “whose minority he knows or reasonably should 

presume”, were also contradictory with the law 

principle of the Book of Indonesian Criminal Code 

itself, as stipulated in Article 2 which stated 

“The Indonesian statutory penal provision are applicable 

to any person who is guilty of a punishable act 

within Indonesia”; 



12. Whereas Article 292 of the Indonesian Criminal 

Code stated, “Any adult who commits any obscene 

act with it minor of the same sex whose minority 

he knows or reasonably should presume, shall be 

punished by a maximum imprisonment of five years”. 

“The word “adult” and phrase in the sentence: 

a. “adult”, and 

b. “whose minority he knows or reasonably should 

presume”; 

In fact protected the perpetrator who “is not an 

adult” and limited the rights of the “adult” victim, 

because of the existence of limitation of the parties 

that could be subject to criminal law. Hence, the 

limit of the word “minor” and the phrase “whose 

minority he knows or reasonably should presume”, 

in Article 292 of the Indonesian Criminal Code gave 

out freedom for any minor because the article could 

not be applied on his/herself. This causes injustice 

for the victim, considering the perpetrator did 

not meet the elements of crime as stipulated in 

Article 292 of the Indonesian Criminal Code. 

13. Whereas this circumstances provided the absence of 

protection and a just legal certainty for the 

victim, as signified in Article 28D verse 1 of the 

Constitution of the republic of Indonesia which 

stated “Each person has the right to recognition, 



security, protection and certainty under the law 

that shall be just and treat everybody as equal 

before the law.”; (vide evidence P-1) 

14. Whereas in the word “each person” showed that the 

state was obligated to protect all citizens, whether 

men or women, adults or children. This was in line 

with the principle of criminal law specified in 

Article 2 of the Indonesian Criminal Code,; 

15. Whereas the word “minor” and the phrase “whose 

minority he knows or reasonably should presume”, 

in Article 292 of the Indonesian Criminal Code 

showed that the country only provided legal certainty 

for the victim that was known or reasonably should 

be known as minor, while for an adult victim or 

the victim that was known or reasonably should be 

known as adult was not given certainty and protection 

of the law.; 

16. Whereas such matter could cause a feeling of insecurity 

and fear for adult citizens hence it caused the 

loss of rights to obtain a feeling of security, 

tranquility, peaceful, happy, and to gain certainty 

and justice before the law, as was guaranteed in 

Article 1 verse (3) of the Constitution of the 

Republic of Indonesia which stated, “The State of 

Indonesia is a state based on the rule of law” and 

Article 28D verse (1) of the Constitution of the 



Republic of Indonesia which stated, “Each person 

has the right to recognition, security, protection 

and certainty under the law that shall be just…”; 

(vide evidence P-1) 

17. Whereas all this time, the country let the occurrence 

of injustice by having the applicability of Article 

292 of the Indonesian Criminal Code, which was a 

legacy from the government of Netherlands, and was 

very unsuitable with the principle of legal protection 

for all citizens. While the Constitution of the 

Republic of Indonesia provided a just guarantee 

and certainty before the law; 

18. Whereas it should be that the Country approved the 

amendment of Article 292 of the Indonesian Criminal 

Code, and adjusted it for the certainty of the law 

and justice for all people, including underage 

perpetrator, and or adult victims, in which, if the 

country remained using the existing provision of 

Article 292 of the Indonesian Criminal Code, it 

was clear that the country neglected its duty to 

provide legal certainty and protection to all people, 

whether adult or minor; 

19. Whereas, as such, it was clear that the word “minor” 

in Article 292 of the Indonesian Criminal Code and 

the phrase and the phrase “whose minority he knows 

or reasonably should presume”, that only provided 



protection to minor victims, but did not provide 

protection to adult victims, in the event that the 

perpetrator is a minor victim. This was obviously 

contradictory against Article 28D verse (1) of the 

Constitution of the Republic of Indonesia, where 

the protection for the victims should no longer see 

who the victim was, and also who the perpetrator was; 

20. Whereas Article 28D verse (1) of the Constitution 

of the Republic of Indonesia which stated, “Each person 

has the right to recognition, security, protection 

and certainty under the law…” the word “each 

person” showed that the country was obligated to 

protect all citizens, be it male or female, adult 

or minor. This was in line with the principle of 

penal code which was stipulated in Article 2 of the 

Indonesian Criminal Code “The Indonesian statutory 

penal provisions are applicable to any person who 

is guilty of a punishable act within Indonesia”. 

Therefore, the word and phrase “whose minority he 

knows or reasonably should presume”, “adult” in 

Article 292 of the Indonesian Criminal Code were 

contradictory with the general principle of 

criminal code and Article 28D verse (1) of the 

Constitution of the Republic of Indonesia. Further, 

the understanding of criminal code is the law which 

governed crimes and violation against public interest. 



Considering what was being protected was public 

interest, we should no longer see who the victim was; 

Protection for the Feeling of Security  

1. Whereas, as such, Article 292 of the Indonesian 

Criminal Code had contradicted with Article 28G 

verse 1 of the Constitution of the Republic of 

Indonesia which stated, “Every person shall have 

the right to protection of his/herself, family, 

honor, dignity, and property, and shall have the 

right to feel secure against and receive protection 

from the threat of fear to do or not do something 

that is a human right.”; 

2. Whereas in the case of a child as a perpetrator of 

obscenity did not receive any punishment, it was 

because the element of crime was not fulfilled as 

stipulated in Article 292 of the Indonesian Criminal 

Code, hence it did not stop the possibility of the 

under-aged perpetrator to ask his/her friends to 

do the same thing; and or other under-aged person(s), 

to imitate such act, with the consideration, it was 

not a crime if the perpetrator was still under-aged; 

3. Whereas the act of asking, or imitating, would be 

very difficult to contain, considering that the Law 

did not state such act as a crime, hence it 

resulted in the victim, family, dignity was not 

protected, and eventually the people lost the 



feeling of security and protection by the State, 

because it was not in line with the obligation of 

the State as stipulated in Article 28G of the 

Constitution of the Republic Indonesia; “Every person 

shall have the right to protection…”; 

4. Whereas the omission upon the enactment of Article 

292 of the Indonesian Criminal Code, could also 

result in increasing rate of contagion in sexually 

transmitted disease, because perpetrator with the 

criteria of under-aged individual, would still be 

free committing obscenity to either another under-

aged individual or an adult. Therefore, it resulted 

in the victim, family, dignity became not protected, 

hence the society lost a feeling of security and 

protection by the Country, because it was not in 

line with the obligation of the country as stated 

in Article 28G of the Constitution of Indonesia; 

5. Whereas the protection of law required an instrument 

of certainty before the law which would give a 

foundation to the fulfillment of the rights of citizens. 

In this matter, only the Country that could provide 

the guarantee of certainty before the law. This 

was because the country had a jurisdiction authority 

to formulate and review the laws and regulations 

which violated the rights of citizen in obtaining 

protection from the law; 



6. Whereas one of the characteristics of the presence 

of certainty before the law was with the presence 

of alignment in the prevailing laws in Indonesia. 

In this matter, it was true that there were several 

provisions of the law that gave specification that 

in principle, a legal sexual relationship and family 

relationship which comprised of husband and wife, 

father and mother with the gender male and female. 

Therefore, it could simply be translated that same 

sex sexual relationship was a deviation of law; 

7. Whereas the provision of the relationship between a 

man and a woman in the context of family and marriage 

was stipulated in several laws and regulations, namely: 

a. Law Number 1 Year 1974 concerning Marriage 

Article 1, “Marriage is a relationship of body 

and soul between a man and a woman as husband 

and wife with the purpose of establishing a 

happy and lasting family (household) founded 

on belief in the One Almighty God” 

b. Law Number 35 Year 2014 concerning Child Protection 

Article 1 verse 3, “Family is the smallest 

unit in the society which consist of a husband 

and a wife, or a husband, a wife, and their 

child, or a father and his child, or a mother 

and her child, or a family by blood in the 



upward or downward vertical line up to the 

third degree.” 

c. Law Number 52 Year 2009 concerning Growth of 

Population and Development of Family 

Article 1 verse 6, “Family is the smallest unit 

in the society which consist of a husband and 

a wife, or a husband, a wife, and their child, or 

a father and his child, or a mother and her child.” 

8. Whereas the provision of positive law in Indonesia 

did not imply any possibility and opportunity of 

same sex obscenity act. Therefore, prohibition of 

same sex obscenity act needed to be restated as a 

form of strengthening the values and legal certainty 

in Indonesia; 

9. Whereas by granting the Appellants’ Motion to 

remove the word “minor” and the phrase “whose 

minority he knows or reasonably should presume”, 

in Article 292 of the Indonesian Criminal Code, 

then protection and certainty under the law for 

the citizens to not be treated with same sex 

obscenity, especially for the adults, whether voluntarily 

or under the influence of temptation and community 

would no longer happen. Hence, the protection on social, 

religious and cultural order of the people of 

Indonesia could be saved by the Constitutional Court.  

Reason of Family sustainability and Child Protection 



10. Whereas Article 292 of the Indonesian Criminal 

Code as long as there was still the word “minor” 

and the phrase “whose minority he knows or reasonably 

should presume”, damaged family institution as well 

as degrading the sacredness of marriage institution 

which was contradictory against Article 28B verse 

(1) of the Constitution of the Republic of Indonesia 

as well as Article 28G verse (1) of the 

Constitution of the Republic of Indonesia; 

11. Whereas the limitation of law which could only be 

applied to those who met the criteria of Article 

292 of the Indonesian Criminal Code, that was only 

adult who committed obscenity act against underage 

victim, and those who were of the same sex, clearly 

contradicted the content of Article 28G verse (1) 

and verse (2) because family could not maintain 

their dignity, if one of the family member who was 

already an adult became a victim, but against the 

perpetrator, he/she could not be demanded to be 

responsible for his/her deed. Or if the perpetrator 

was still underage, the victim also could not ask 

for any responsibility. While his/her personal human 

rights, honor, assets owned had been disadvantaged. 

And also, there was no longer a feeling of security. 

And any adult victim was also entitled for his/her 

humanity dignity to be degraded; 



12. Whereas the Appellants, in reality, were mothers 

and fathers who felt the need for affirmation and 

regulation to restrict same sex obscenity behavior. 

This was because same sex relationship was a form 

of relationship that was not in line with the 

concept of marriage and the concept of family that 

was upheld in Indonesia; 

13. Whereas Article 1 of Law Number 1 Year 1974 

declared, “Marriage is a relationship of body and 

soul between a man and a woman as husband and wife 

with the purpose of establishing a happy and 

lasting family (household) founded on belief in 

the One Almighty God”. 

14. Whereas the Constitutional Court had given their 

opinion concerning marital issue in Case Number 

68/PUU-XII/2014 Re. Judicial Review of Article 1 

of Law Number 1 Year 1974 concerning Marriage, 

which, in the opinion of the Court stated that Marriage 

was one of the form of realization of the 

constitutional right of the Citizen that should be 

honored and protected by each person in the order 

of living in society, nation and country; 

15. Whereas the Fourth paragraph of the Preamble of 

the Constitution of the Republic of Indonesia stated, 

“…which is to be established as the State of the 

Republic of Indonesia with sovereignty of the 



people and based on the belief in the One Almighty 

God”. That the ideology of the Republic of Indonesia, 

which was Belief in the One Almighty God was also 

stated in Article 29 verse (1) of the Constitution 

of the Republic of Indonesia. The principle of the 

Belief in God that was mandated in the Constitution 

of the Republic of Indonesia was a realization of 

recognition of religion. As a country that was 

based on the citizens who had close relationship 

with religion. One of the actions or deeds that 

was closely related with the country was marriage. 

Marriage was one of the form of realization of the 

citizens’ constitutional right that should be honored 

and protected by each person in the order of 

living in community, as a nation and in a country. 

In the constitutional right of marriage, there 

contained the obligation to honor other people’s 

constitutional right. Therefore, in order to avoid 

clash in exercising the constitutional right, 

regulation of the implementation of constitutional 

right that was conducted by the country, was required.” 

16. Whereas, according to the Court in Ruling Number 

68/PUU-XII/2014, in exercising their rights and 

freedom, each citizen was required to comply to 

the limitations set out by the Law with the 

intention merely to guarantee acknowledgement and 



respect for other people’s rights and freedom, as 

well as in order to meet a fair demand in 

accordance to the considerations of morale, 

religious values, security and public order in a 

democratic society. [vide Article 28J of the 

Constitution of the Republic of Indonesia]. In 

accordance to the foundation of the philosophy of 

Pancasila and the Constitution of the Republic of 

Indonesia, according to the Court, Law 1/1974 had 

been able to realize the principles contained in 

Pancasila and the Constitution of the Republic of 

Indonesia, and had also been able to contain all 

realities of living in a community; 

17. Whereas according to the Court in point [3.12.3] 

of Ruling Number 68/PUU-XII/2014, marriage was one 

of the issues being regulated in the order of law 

in Indonesia. All actions and deeds committed by 

the Citizen including those related with marriage, 

should adhere to and comply with, and did not 

contradict or violate the laws and regulations. 

The laws and regulations concerning marriage were 

established to govern and protect the rights and 

obligations of each Citizen in connection to marriage. 

Marriage, according to Law 1/1974, was signified 

as a relationship of body and soul that was made 

between a man and a woman, bounded by the string 



of marriage and made their status as husband and 

wife. Marriage was aimed to establish a happy family 

or household and permanent on the ground of Belief 

in the One Almighty God. A marriage was deemed 

legal if it was performed in accordance to the law 

of each religion or its belief, as well as recorded 

in accordance to the laws and regulations. As a 

natural contract. Marriage was a legal relationship 

between a man and a woman to live together as 

husband and wife. That natural contract was a formal 

relationship that was concrete in nature, whether 

for those who bound themselves or for other people 

or society, while as a soul contract, marriage was 

an intertwine of soul that was established out of 

the same and genuine will between a man and a 

woman to live together as husband and wife. That 

natural and soul relationship in a marriage was 

also a form of firm statement that a man and a 

woman would like to establish a happy and lasting 

family (household) on the ground of Belief in One 

Almighty God; 

18. Whereas according to the Court in Ruling Number 

68/PUU-XII/2014 concerning Review on Article 2 verse 

(1) of Law Number 1/1974 concerning Marriage, the 

lives of a nation and a country based on Pancasila 

and the Constitution of the Republic of Indonesia, 



religion became a foundation and the State had an 

interest in the matter of marriage. Religion became 

the foundation for individual community which became 

the place of individual togetherness in their 

relationships with the One Almighty God as well as 

to be responsible for the realization of the will 

of the One Almighty God to proceed and guarantee 

the sustainability of human lives. The country 

also played a role in providing guidance to ensure 

certainty under the law of living together within 

a marriage contract. In particular, the country sent 

a message to provide protection to establish family 

and descendants through a legal marriage that was 

the form and guarantee of continuity of human lives. 

Marriage should not be seen only from formal 

aspect, but should also be seen from spiritual and 

social aspect. Religion decided upon the validity 

of marriage, while the law decided upon the 

administrative validity which was carried out by 

the country; 

19. Whereas through the opinion of the Court in Ruling 

Number 68/PUU-XII/2014 concerning review of Law Number 

1 Year 1974, it was affirmed that the Country only 

acknowledged marriage relationship between a man 

and a woman. This was based on religious law based 

on the principle of Belief in the One Almighty God 



where the existence of same sex relationship was 

not recognized, in which same sex relationship could 

not produce noble values of marriage that was intended 

to produce offspring; 

20. Whereas family institution was an important institution 

in building the Country of Indonesia. Just like a 

house, bricks were the foundation that would strengthen 

the house. Just like in a country, family institution 

would be the bricks that would develop a country; 

21. Whereas several laws and regulations affirmed the 

concept of family as: 

1. Law Number 35 Year 2014 concerning Child Protection 

Article 1 verse 3, ”Family is the smallest unit 

in the society which consist of a husband and 

a wife, or a husband, a wife, and their child, 

or a father and his child, or a mother and her 

child, or a family by blood in the upward or 

downward vertical line up to the third degree.” 

2. Law Number 52 Year 2009 concerning Growth of 

Population and Development of Family 

Article 1 verse 6, “Family is the smallest unit 

in the society which consist of a husband and 

a wife, or a husband, a wife, and their child, 

or a father and his child, or a mother and her 

child.” 



22. Whereas the concept of family and parents that was 

in line with the development values in Indonesia was 

the concept of family based on marital relationship 

which comprised of a man and a woman; 

23. Whereas the existence of same sex obscenity 

relationship did not allow the establishment of a 

healthy family due to the basic relationship itself 

was a deviation and sin hence, spiritually it could 

not be carried out in convenience as a healthy and 

good quality family 

24. Whereas until today, same sex obscenity relationship 

could not be bound in a marriage. In this context, 

legalization of same sex relationship would obviously 

demolish the concept of family due to such relationship 

was not able to get married, contradictory with 

religion and Indonesian culture, and could not produce 

a legal offspring; 

25. Whereas if this same sex obscenity relationship 

that was not prohibited these days became a bigger 

plague, it would not be impossible that in the 

future, the young generation would not feel the 

importance of establishing a family as provided in 

Article 28B verse (1) of the Constitution of the 

Republic of Indonesia; 

26. Whereas in the context of Islamic sharia, the 

application of law was implemented with a noble 



intention, including; preservation of descendants 

(al muhafazhatu ‘ala an nasl), preservation of mind 

(al muhafazhatu ‘ala an nafs), preservation of asset 

(al muhafazhatu ‘ala an maal), preservation of religion 

(al muhafazhatu ‘ala al diin), preservation of 

tranquility/security (al muhafazhatu ‘ala al amn), 

preservation of the country (al muhafazhatu ‘ala 

al daulah) (Muhammad Husain Abdullah, page 100). 

Reason of Religion and Belief 

27. Whereas in all religion, including the religion of 

Islam that was the religion of the Appellants, same 

sex obscenity act between adults was forbidden 

(haram) even condemned by Allah SWT; 

28. Whereas in reality, the phenomena of sexual deviation 

had emerged long before the time of the Prophet 

Muhammad SAW, during the time of the Prophet Luth, 

to be exact, who was sent for the Sadum (Sodom) 

people. The Holy Book of Al-Qur’an was the most 

authoritative book in explaining the first 

homosexual behavior in the earth. The Prophet Luth 

bin Haran bin Azar, the son of Prophet Ibrahim’s 

brother to the citizen of Sodom and its surrounding 

areas to shout for the truth. Allah SWT had spoken 

in the Letter of Al-A’raaf (7) verse 80 and verse 

81 that the Sodom people had committed a forbidden 

(haram) deed fahisyah, which no human beings had 



ever done before. Ibn Katsir in his interpretation 

explained that Fahisyah was a man making out with 

another man and not a woman, while Allah SWT created 

a woman instead of for a man. This matter was, 

according to Ibn Katsir, an outrageous deed because 

the Sodom People had placed something that was not 

its proper place. 

In the Letter of Hud verse 79 it was narrated that 

the reason for them to commit same sex obscenity 

act was because they did not like women. The 

Commentator said that the meaning of that verse 

was when the men felt enough with men and the women 

no longer needed the men. 

(Muhammad Naisb Ar Rifai. 1999. Ringkasan Tafsir 

Ibn. Katsir. Volume 2. Depok: Gema Insani Press. 

page 392 – 393); 

29. Whereas Allah depicted the Doom which happened upon 

the people of prophet Luth: “So when Our command 

came, We made the highest part [of the city] its 

lowest and rained upon them stones of layered hard 

clay, [which were] Marked from your Lord. And Allah 

's punishment is not from the wrongdoers [very] 

far” [Q.S. Hud 82-83, Sahih International translation] 

30. Whereas the firm attitude to condemn same sex 

obscenity did not only happen in Islam religion, 

but also in Christian religion. The practice of 



same sex obscenity act also became a terrifying 

scourge in Christian religion. The Bible called it 

heathen worship which was commonly known with the 

term “holy prostitution”. He highly condemned and 

blasted its perpetrator because it was contradictory 

with the morale; 

31. Whereas in the New Testament, Rome 1:26-27, the 

Apostles Paul reminded, that the practice of same 

sex obscenity act was part of moral depravity, where 

the Christian people had actually been liberated 

and purified by Christ. 

In the Book of Leviticus 20:13, it was stated, 

“You shall not lie with a male as with a woman; it 

is an abomination." ... "If a man lies with a male 

as with a woman, both of them have committed an 

abomination; they shall surely be put to death; 

their blood is upon them”. 

Those who committed it were threatened by a death 

sentence; 

32. Whereas in the vocabulary of Islamic science, 

especially fikih, same sex obscenity act in Islam 

was called al faahisyah (a great sin) that was 

despicable and contradictory with the nature and 

character of men. Therefore, the scholars very 

much condemned, blasted and forbade (haram) it; 



33. Whereas if being traced grammatically, there was 

no different in the use of word between homosexual 

and lesbian. In Arabic language, both were called 

al liwath. Its perpetrator was called al luthiy 

(lotte). But the Priest Al-Mawardi differentiated 

it. He called homosexual with liwath and lesbian 

with sihaq or musaahaqah. (see: Al Hawi Al Kabir 

written by Al Mawardi; juz :13 page 474-475); 

34. Whereas Ibn Qudamah Almaqdisi mentioned that the 

enactment of the law of the forbiddance (haram) of 

homosexual practice is the scholars’ Ijma’ (agreement), 

based on the texts of Al-Quran and Al-Hadits. [al 

mughni juz :10 page: 155]. The Priest Al Mawardi said, 

“The enactment of the law of the forbiddance (haram) 

of homosexual practice become Ijma’ and it is 

strengthened by the Texts of Al-Quran and Al-Hadits”. 

[Book of Al hawi Al Kabir, juz :13 page :475]; 

35. Whereas from the verses above (Al A’raf: 80-84 and 

Hud: 77-83) clearly contained curses and restriction 

by Allah SWT against the perpetrator of homosexual 

practice. It was also confirmed by the following 

hadiths: 

Hadith of the story of Ibn Abbas: “Anyone whom you 

find committing homosexual act, kill both perpetrators”. 

[takhrij by Abu Dawud 4/158, Ibn Majah 2856, At 

Turmuzi 4/57 and Darru Quthni 3/124]/ 



Hadith of Jabir: “Truthfully speaking, what I feared 

the most (to befall to) my people is the deed of 

the Luth clan” [HR Ibnu Majah: 2563, 1457. Tirmidzi 

said: This hadith is hasan Ghraib, the Judge said, 

Hadith shahih isnad]. 

Hadith of Ibu Abbas: “Allah condemned whoever 

committed the deed of the Luth clan, (he repeated 

it three times)” [HR Nasa’I in As-Sunan al-Kubra 

IV/322 Number 7337];  

36. Whereas the difference of atsar (attitude, whether by 

words or actions) of the fellow was in determining 

the type of punishment that would be imposed upon 

the perpetrator. Among its difference was; to burn 

him with fire, to squash him with walls, to drop 

him from a high place while throwing him with 

stones, to contain him in the most rotten place 

until his death; 

37. Whereas the fikih scholar, after agreeing with the 

forbiddance (haram) of same sex obscenity act, they 

only have different opinion concerning the punishment 

that should be imposed to the perpetrator. The 

difference only about two things; 

First: friendly different in determining the type 

of punishment, as mentioned above. 

Second: scholar difference in categorizing that 

act, is it categorized as adultery or not? 



And it implicated the level or type of punishment 

imposed; 

38. Whereas, as a Country that was based on the Belief 

in the One Almighty God as was guaranteed by the 

Constitution of the Republic of Indonesia, the 

Appellants filed a motion to the Court to remove 

the phrase “adult”, the phrase “minor” and the 

phrase “whose minority he knows or reasonably should 

presume” in Article 292 of the Indonesian Criminal 

Code. This was aimed so that the constitutional rights 

of the Appellants could be met to live in a country 

with religious moral values in accordance with the 

objective of Pancasila, especially Belief in the 

One Almighty God and Article 29 verse (1) of the 

Constitution of the Republic of Indonesia; 

Reason of Development of the Nation’s Character and 

National sustainability 

39. Whereas Article 28B verse (1) of the Constitution of 

the Republic of Indonesia mandated this nation to 

protect family and marriage institution as a part 

of constitutional right of the Citizen. In this 

context, as the form of protection as an inseparable 

part from the concept of family sustainability 

which led to National sustainability; 

40. Whereas by the granting of the Appellants’ motion, 

to remove the phrase “adult”, the phrase “minor” and 



the phrase “whose minority he knows or reasonably 

should presume” in Article 292 of the Indonesian 

Criminal Code, same sex extra-marital relationship, which 

was also same sex obscenity act could be categorized 

as a criminal act. This eventually would provide a 

healthy environment for the development of marital 

institution, family institution which resulted in 

national sustainability in Indonesia; 

Reason of Protection on the People’s Human Rights That 

is Just and Civilized 

41. Article 292 of the Indonesian Criminal Code, as long 

as it still contains the phrase “minor” and the phrase 

“whose minority he knows or reasonably should presume”, 

had damaged the order of a just and civilized 

society, which had no appreciation toward the 

limitation of other people’s human rights in living 

as a nation and in a country, as was guaranteed in 

Article 28J verse (1) and verse (2) of the 

Constitution of the Republic of Indonesia; 

42. Whereas Article 28J verse (1) of the Constitution 

of the Republic of Indonesia stated, “Each person 

has the obligation to respect the fundamental human 

rights of others while partaking in the life of 

the community, the nation, and the state.” While 

Article 28J verse (2) of the Constitution of the 

Republic of Indonesia stated, “In exercising his 



rights and liberties, each person has the duty to 

accept the limitations determined by law for the 

sole purposes of guaranteeing the recognition and 

respect of the rights and liberties of other people 

and of satisfying a democratic society's just demands 

based on considerations of morality, religious values, 

security, and public order.”; 

43. Whereas Article 28J verse (1) and verse (2) of the 

Constitution of the Republic of Indonesia had provided 

constitutional limitation on the execution of Human 

Rights. In many Rulings of MK, it had been 

mentioned about the use of limitation in Article 28J 

verse (1) and verse (2) of the Constitution of the 

Republic of Indonesia, where in the implementation 

of Human Rights, it was required to honor other people’s 

rights and freedom based on considerations of morality, 

religious values, security, and public order in a 

democratic society; 

44. Whereas regarding this matter, the Appellants stated 

that, in principle, the concept of Human Rights 

which existed in Indonesia was inseparable from 

the concept of Human Rights of Pancasila, namely 

Human Rights that was based on Belief in One 

Almighty God which was a form of appreciation by 

Indonesian people toward the values which were 

upheld in Indonesia; 



45. Whereas to prohibit same sex sexual obscenity behavior 

was also not a wrongdoing. For example, Indonesia’s 

closest neighbor, namely Singapore and Malaysia, 

which have a penal code (in article 377 of the 

Penal Code in Malaysia) for sodomy sex behavior 

even oral sex. For the context of Singapore, it 

became interesting, considering that Singapore is 

a developed and modern country where Muslim is 

minority, but Singapore still preserved the special 

values of its local culture, in prohibiting the 

practice of same sex sexual obscenity. 

46. Whereas the aim of Indonesia to be a civilized society, 

as a country which prioritized eastern values as 

the nation’s identity, Indonesia should be able to 

select which values would reduce those noble values. 

In a world of rapid globalization, the degradation 

of noble values in Indonesia was a massive symptom 

that occurred in various lines. Meanwhile, it was 

the duty of the Country to be able to facilitate 

its people to be a civilized society and to build 

Indonesia’s civilization itself; 

47. Whereas to realize a civilized Indonesia could not 

be achieved by letting same sex obscenity act on the 

loose. This was because, same sex sexual behavior 

was a product of deviated sexual habit, namely 

obscenity and sodomy, that had become a contempt 



according to the customs in Indonesia. Same sex 

sexual act also involved two same sex individuals, 

which comprised of a couple of men or a couple of 

women, which in the concept of Indonesian culture, 

could not be married; 

48. Whereas, several reasons above were constitutional 

issues that became the main foundation of why a 

country had an authority to forbid same sex obscenity 

in Indonesia. The country, in this matter could 

not be ignorant when witnessing social frictions 

between the campaign of same sex sexual behavior 

and the people of Indonesia, as if the country 

disappeared from the social context of society. In 

line with the mandate of Pancasila, the country 

was obligated to handle this symptom as a part of 

the responsibility of the country for the people 

of Indonesia as a mandate from the founding fathers 

of Indonesia, as well as the mandate of the ancestors 

of the archipelago; 

49. Whereas in MK Ruling Number 140/PUU-VII/2009 

concerning Judicial Review of Law Number 1/PNPS 

Year 1965 concerning Prevention of Misuse and/or 

Blasphemy, MK had provided explanation concerning 

the limitation that should be complied in accordance 

to the religious values as was interpreted in 

accordance with Article 28J of the Constitution of 



the Republic of Indonesia. Further, MK stated, “This 

element is one of the elements which marks the 

underlying difference between the country of law of 

Indonesia with lawful countries in the West, hence in 

executing the governance of the country, establishment 

of the law, execution of the government as well as 

justice, the foundation of belief in God and teachings 

as well as religious values became a measuring 

instrument to determine a good law or a bad law, 

even in determining a constitutional or non-

constitutional law. In the framework as outlined 

above, the limitation of human rights based on the 

considerations of “religious values” as mentioned 

in Article 28J verse (2) of the Constitution of the 

Republic of Indonesia was one of the considerations 

to limit the execution of human rights.”; 

50. Whereas in point [3.34.15] in MK Ruling Number 

140/PUU-VII/2009 concerning Judicial Review of Law 

Number 1/PNPS Year 1965 concerning Prevention of 

Misuse and/or Blasphemy, further affirmed, “Along 

with the granting of rights on freedom to choose a 

religion, the country is also entitled to provide 

regulation and limitation on the execution of freedom 

to choose a religion”. 

Such limitation was explicitly contained in Article 

28J verse (2) of the Constitution of the Republic 



of Indonesia stated, “In exercising his rights and 

liberties, each person has the duty to accept the 

limitations determined by law for the sole purposes 

of guaranteeing the recognition and respect of the 

rights and liberties of other people and of 

satisfying a democratic society's just demands 

based on considerations of morality, religious 

values, security, and public order.”;  

51. Whereas in point [3.34.16] in MK Ruling Number 

140/PUU-VII/2009 concerning Judicial Review of Law 

Number 1/PNPS Year 1965 concerning Prevention of 

Misuse and/or Blasphemy, further stated: “In addition 

to protecting human rights as a right which is 

attached in nature and is universal, the country 

also provided basic obligation which was a set of 

obligation, which, if not being executed, did not 

allow the execution and enforcement of human rights 

(vide Article 1 verse 2 of Law Number 39 Year 

1999). Integrally, the Constitution of the Republic 

of Indonesia provided that in enforcing human rights, 

each element whether it is country, government, or 

the people also has a basic obligation that supports 

the appreciation of Human Rights itself”; 

52. Whereas in point [3.34.18] of the MK Ruling, it was 

continued that: “From the point of view of Human 

Rights, freedom to hold a religion that is granted 



to each person is not a freedom that is free from 

value and freedom an sich, instead a freedom that 

is followed with social responsibility to actualize 

Human Rights for each person”; 

53. Whereas, further, it was discussed about the role of 

the country in point [3.34.19] of that MK Ruling 

which stated, “In this matter, the country had a 

role as an equalizer between human rights and 

basic obligation to actualize a just Human Rights. 

The country played a role to ensure that in the 

execution of freedom… Here, the country would realize 

its goal, that is to achieve the best life possible”; 

54. Whereas the philosophy of the Republic of Indonesia 

as inscribed in the Preamble of the Constitution 

of the Republic of Indonesia had agreed on the 

general goals or dream of society or general acceptance 

of the same philosophy of government, that was to 

“protect the whole people of Indonesia”. This protection 

could be translated as protection on the identity 

of culture, race, religion and uniqueness of Indonesian 

nation whether individually or communally [vide MK 

Ruling Number 140/PUU-VII/2009 point [3.34.23]]; 

55. Whereas Limitation did not always have to be translated 

as discrimination. As long as the limitation provided 

was as a form of protection against other people’s 

right and in the order of living in society, as a 



nation and in a country [vide Article 28J verse (1) 

of the Constitution of the Republic of Indonesia], 

it was a form of protection toward other people’s 

human rights, as well as a basic obligation for the 

others; [vide MK Ruling Number 140/PUU-VII/2009 point 

[3.34.24]]; 

56. Whereas in assessing pluralism, liberalism, or 

fundamentalism, it could not be faced inclusively 

and individually, but had to be brought back to 

the constitution, namely the Constitution of the 

Republic of Indonesia as general agreement of Indonesian 

nation. The philosophical basis of a belief, that was 

connected with the principle of freedom in Indonesia 

could not be translated excessively or lacking, in 

addition to what had been guaranteed by the Constitution 

of the Republic of Indonesia; [vide MK Ruling Number 

140/PUU-VII/2009 point [3.34.25]]; 

57. Whereas based on the reasons above, limitations to 

prohibit same sex relationship could be carried out 

with the limitation on the execution of Human Rights 

that was adjusted with religious values and social 

and cultural values of Indonesian nation as provided 

in Article 28J verse (1) and verse (2) and Article 

29 verse (1) of the Constitution of the Republic 

of Indonesia; 

Reason of Health 



58. Article 292 of the Indonesian Criminal Code, as long 

as it still contains the phrase “minor” and the phrase 

“whose minority he knows or reasonably should presume”, 

Had Caused the Plague of Psychological and Physical 

Illness that Threatened the Culture and Health of 

the Nation as was guaranteed in Article 28H verse 

(1) of the Constitution of the Republic of Indonesia; 

59. Article 28H verse (1) of the Constitution of the 

Republic of Indonesia stated, “Each person has a 

right to a life of well-being in body and mind, to a 

place to dwell, to enjoy a good and healthy environment, 

and to receive medical care.”. 

Whereas the Appellants assessed that it was the 

duty of the country to establish a good and healthy 

living environment as was mandated in Article 28H 

verse (1) of the Constitution of the Republic of 

Indonesia. While the spreading of same sex obscenity 

plague, had concretely increased various health problems, 

whether HIV/AIDS or other sexual illness; 

60. Whereas Human Rights Campaign, through its release on 

http://www.hrc.org/resoures/hrc-issue-brief-hiv-

aids-and-the-lgbt-community) presented that out of 

50.000 cases of new HIV infection each year, about 

2/3 (63%) are gay and bisexual. In addition to that, 

transgender women had 34 times greater possibility 

to be infected with HIV from another woman. Furthermore, 



in the International Journal of Epidemiology through 

its release on http://ije.oxfordjournals.org/ 

content/26/3/657.short. presented that according to 

CDC (2012), the incident of HIV in homosexual is 

about 12% since 2008-2010. In America, out of 1.1 

million people who are infected by HIV, about 52% 

of them are homosexuals. In which, HIV in homosexual 

was responsible in contributing for 2/3 of the 

total new cases of HIV in homosexual. This showed 

the high risk of HIV infection in homosexuals. 

Research by Purcel et.al. (2010) showed that in 

100.000 homosexual couples, about 692 was 

confirmed to be HIV positive. This showed that the 

relationship between men was 60 times more vulnerable 

to be infected by virus. (Source: Abdul Ghafir and 

Rofida Lathifah, AIDS dan Homoseksual, Jurnal Islamia 

dan Republika December 2013); 

Reason of Protection for Living Environment that is 

Healthy and Free from Foreign Influence which is 

Destructive for the Lives of the Nation 

61. Whereas it was the duty of the country to provide 

a good and healthy living environment for the 

whole citizen of Indonesia. In this case, with the 

removal of the phrase “minor” and the phrase “whose 

minority he knows or reasonably should presume”, 

in Article 292 of the Indonesian Criminal Code, 

http://ije.oxfordjournals.org/


the country assertively positioned that same sex 

obscenity behavior was a prohibited action. Hence, 

such behavior could not spread massively, which 

eventually, caused bad impact for the lives of the 

nation and national sustainability; 

62. Whereas, for the reasons above, it was clear that 

the existence of Article 292 along the phrase “minor” 

and the phrase “whose minority he knows or reasonably 

should presume” Law Number 1 Year 1946 concerning 

the Indonesian Criminal Code. Hence, it was contradictory 

with Article 1 verse 3, Article 28D verse (1), 

Article 28G (1) of the Constitution of the Republic 

of Indonesia. As such, the provision of Article 

292 along the phrase “minor” and the phrase “whose 

minority he knows or reasonably should presume” 

should be stated to not have a binding legal force. 

PETITUM 

Under all of the description above and attached evidences, 

herewith, the Appellants requested to the Honorary Council 

of Constitutional Judges to be willing to give the following 

ruling: 

1. To grant the motion of the Appellants as a whole; 

2. To state that it was contradictory with the Constitution 

of the Republic of Indonesia, especially Article 29 

verse (1), Article 28D verse (1), Article 28B verse (1) 

and (2), Article 28C verse (2), Article 28G verse (1) 



and verse (2), Article 28H verse (1), Article 28J verse 

(1) and verse (2) of the Constitution of the Republic 

of Indonesia: 

a. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 

Year 1958 concerning Stating the Effectiveness of 

Law Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And 

to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “a man who … commits adultery”; 

b. Article 284 verse (1) number 1.a of Law Number 1 

Year 1946 concerning Regulations of Penal Code or 

Book of Indonesian Criminal Code juncto Law number 

73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “woman who commits adultery”; 

c. Article 284 verse (1) number 2.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 



Year 1958 concerning Stating the Effectiveness of 

Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “any man who takes a direct 

part in the act”; 

d. Article 284 verse (1) number 2.b of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 

Year 1958 concerning Stating the Effectiveness of 

Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of 

Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958) 

as long as it did not translate as “woman who 

takes a direct part in the act”; 

e. Article 284 verse (2) verse (3) verse (4) and verse 

(5) of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code 

juncto Law number 73 Year 1958 concerning Stating 

the Effectiveness of Law Number 1 Year 1946 

concerning Regulations of Penal Code for All Area 

of the Republic of Indonesia And to Change the Book 



of Indonesian Criminal Code (State Gazette Number 127 

Year 1958, Supplement to State Gazette Number 1660 

Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 

Criminal Code juncto Law number 73 Year 1958 concerning 

Stating the Effectiveness of Law Number 1 Year 

1946 concerning Regulations of Penal Code for All 

Area of the Republic of Indonesia And to Change the 

Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette 

Number 1660 Year 1958) as long as it did not 

translate as, “Any person who by using force or 

threat of force forces a woman to have sexual 

intercourse with him out of marriage, shall, being 

guilty of rape, shall be punished with a maximum 

imprisonment of twelve years.” 

g. Article 292 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 

Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code 

for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) as long as it did 



not translate as, “Any adult who commits any obscene 

act with it minor of the same sex whose minority 

he knows or reasonably should presume, shall be 

punished by a maximum imprisonment of five years”; 

3. To state as to not having a binding legal force: 

a. Article 284 verse (1) number 1.a of Law Number 1 

Year 1946 concerning Regulations of Penal Code or 

Book of Indonesian Criminal Code juncto Law number 

73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “a man who … commits adultery”; 

b. Article 284 verse (1) number 1.a of Law Number 1 

Year 1946 concerning Regulations of Penal Code or 

Book of Indonesian Criminal Code juncto Law number 

73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “woman who commits adultery”; 



c. Article 284 verse (1) number 2.a of Law Number 1 

Year 1946 concerning Regulations of Penal Code or 

Book of Indonesian Criminal Code juncto Law number 

73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “any man who takes a direct 

part in the act”; 

d. Article 284 verse (1) number 2.b of Law Number 1 

Year 1946 concerning Regulations of Penal Code or 

Book of Indonesian Criminal Code juncto Law number 

73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) as long as it 

did not translate as “woman who takes a direct part 

in the act”; 

e. Article 284 verse (2) verse (3) verse (4) and verse 

(5) of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code 

juncto Law number 73 Year 1958 concerning Stating the 



Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the 

Republic of Indonesia And to Change the Book of 

Indonesian Criminal Code (State Gazette Number 127 

Year 1958, Supplement to State Gazette Number 1660 

Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 

Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code 

for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) as long as it did 

not translate as, “Any person who by using force 

or threat of force forces a woman to have sexual 

intercourse with him out of marriage, shall, being 

guilty of rape, shall be punished with a maximum 

imprisonment of twelve years.” 

g. Article 292 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian Criminal 

Code juncto Law number 73 Year 1958 concerning 

Stating the Effectiveness of Law Number 1 Year 

1946 concerning Regulations of Penal Code for All 

Area of the Republic of Indonesia And to Change 



the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette 

Number 1660 Year 1958) as long as it did not 

translate as, “Any adult who commits any obscene 

act with it minor of the same sex whose minority 

he knows or reasonably should presume, shall be 

punished by a maximum imprisonment of five years”; 

4. To order to publish this ruling in the State Gazette 

of the Republic of Indonesia as it should be; or 

If the Court had another opinion, we hereby request for 

the most just decision (ex aequo et bono) 

 

[2.2] Considering that, in order to support their proposition, 

the Appellants had submitted evidences of letter/writing that 

were marked as evidence P-1 to evidence P-17, as follow: 

1. Evidence P-1 : A copy of the Constitution of the 

Republic of Indonesia; 

2. Evidence P-2 : A copy of the Book of Indonesian 

Criminal Code; 

3. Evidence P-3 : A copy of Prof. Dr. Hazairin S.H, 1990, 

sixth edition, Demokrasi Pancasila, 

Rineka Cipta, Page 33 – 35; 

4. Evidence P-4 : A copy of M. Natsir, 2001, Agama dan 

Negara dalam Perspektif Islam, Media 

Dakwah, Page 244-245; 



5. Evidence P-5 : A copy of Prof. Dr. Barda Nawawi Arief, 

S.H., Fourth edition, March 2014, 

“Kebijakan Hukum Pidana; Perkembangan 

Penyusunan Konsep KUHP Baru, Kencana 

Prenada Media Group, page 251 – 259; 

6. Evidence P-6 : A copy of Neng Djubaedah, S.H., M.H., 

First edition, April 2010, “Perzinaan 

Dalam Peraturan Perundang-undangan 

di Indonesia Ditinjau dari Hukum Islam”, 

Jakarta, Kencana Prenada Media Group, 

Page 8 – 11; 

7. Evidence P-7 : A copy of Scientific Oration of the 

Professor of Bogor Institute of 

Agriculture (IPB) “Ketahanan Keluarga 

Indonesia: dari Kebijakan dan Penelitian 

Menuju Tindakan”, Written by Prof. 

Dr.  Ir. Euis Sunarti, M. Si, presented 

in the Rectorate Auditorium, Andi 

Hakim Nasoetion IPB Building, 6 June 

2015, Bogor; 

8. Evidence P-8 : A copy of Ruling of the Supreme Court 

Number 815 K/Pid.Sus/2015; 

9. Evidence P-9 : A copy of Indonesian National Report 

“Tinjauan dan Analisa Partisipatif 

tentang Lingkungan Hukum dan Sosial 



bagi Orang dan Masyarakat Madani Lesbian, 

Gay, Biseksual dan Transgender (LGBT)”, 

Report by USAID and United Nations 

Development Program (UNDP); 

10. Evidence P-10 : A copy of Dr. Adian Husaini “LGBT di 

Indonesia; Perkembangan dan Solusinya”, 

2015, Institute for the Study of Islamic 

Thought and Civilizations (INSIST); 

11. Evidence P-11 : A copy of Lara Stemple, “Male Rape 

and Human Rights” 

12. Evidence P-12 : A copy of Jessica A. Turchik (National 

Center for PTSD at VA Palo Alto Health 

Care System and Stanford University 

Medical School). Katie M. Edwards (Ohio 

University) “Myths About Male Rape: 

A Literature Review” 

13. Evidence P-13 : A copy of Jurnal Perempuan untuk 

pencerahan dan kesetaraan number 71, 

Perkosaan dan kekuasaan; 

14. Evidence P-14 : A copy of Thesis by Fitrotul Amalia 

HF, Kejahatan kesusilaan dalam perspektif 

hukum positif (analisis putusan nomor 

401/pidB/2007/PN Jaksel) 2009; 

15. Evidence P-15 : A copy of Article, juridical review on 

adultery (overspel) offence in Indonesian 



criminal law) Ahmad Bahiej; 

16. Evidence P-16 : A copy of Article, homoieroticism 

and homosexuality in Islam, a review 

article by Sabine schmidke, Cambridge 

university press 1999; 

17. Evidence P-17 : A copy of article act of sexual 

violence/assault against women by 

marcheyla sumera jurnal lex et societa 

vol I/no.2/Apr-jun/2013; 

 

In addition to that, the Appellants proposed nine 

experts that had been vowed and had their explanations 

heard in the court on 26 July 2016, 1 August 2016, and 23 

August 2016, which in essence, was as follow: 

1. Musni Umar 

 Each person or human, especially community, was always 

influenced by the religion they held, customs, and 

culture that were practiced in their daily lives. 

Also, each person was influenced by his/her educational 

background, economy, law, and politic. 

 John Locke with his tabula rasa theory that taught 

to us that each person born was like a piece of 

blank paper. What would fill the blank paper were 

his/her environment, starting from family, both parents, 

school, environment, social circle, and etc. 



 The Prophet Muhammad SAW, far from that had stated 

with his word, “Kullu mauludin yuladu alal fitrah. 

Each person was born according to a disposition.” 

 Then, both parents would determine the direction for 

the born child. Therefore, the factor of environment 

had a very large influence in the lives of each person 

and community. The duty of the scholars, civil society, 

and social movement activists were to encourage 

social environment to be better, establishment of 

law which prevented the people from committing the 

crimes of free sex, rape, and same sex obscenity. 

 Proposal of material review against Article 284, 

Article 285, and Article 292 of the Indonesian Criminal 

Code was in order to inspire, and arouse fire, and 

spirit of amar ma’ruf nahi munkar among the people 

of Indonesia who were changing. 

 The role of law in social engineering, Emile Durkheim, 

from the year 1857 to the year 1917. He was a French 

philosopher, stating that the use of law in voluntary 

was to change the people as intended. Durkheim theory 

provided a foundation for the possibility of utilization 

of a legal system to create or maintain the intended 

society, termed by Durkheim as, social engineering, 

social engineering by law. 



 The law created by the invader in order to change 

the people of Indonesia had failed to change 

Indonesia as their intention, but it succeeded to 

destroy the people of Indonesia, hence becoming 

ambivalence in nature, dual view in practicing the 

law, and therefore, the law was difficult to be 

enforced in this beloved country of ours. 

 Indonesia faced many problems. One of the big 

problems coped by Indonesia was moral damage of the 

children of the nation by the burgeoning of adultery, 

practice of adultery, rape, and obscenity among the 

community. As proof or sociological fact. 

 In the year 2002 in Yogyakarta, the Research Institute 

of Love and Humanity as well as Business and Humanities 

Training Center presented their research result that 

almost 97,05% of the students in Yogyakarta had lost 

their virginity in college. This was quoted from 

the source Merdeka.com, 10 February 2014. 

 Same thing also happened in Bandung, West Java. Other 

institution discovered that sexual intercourse outside 

marriage was no longer considered taboo, 54% of the 

Bandung community admitted that they had committed 

free sex, this was from the source Merdeka.com, 18 

February 2014. Also in Semarang, the behavior of free 



sex which occurred among students and university 

students was quite concerning. 

 The minimum surveillance of parents opened the 

opportunity for them to get involve in pre-marital 

sex, boarding house became an ideal place to make 

out with each other, in addition to hotel room and 

public facility in the crowd center. 

 As said by BD (age 23), one of a university student 

in Semarang that often conducted pre-marital sex. 

For him, sex had become one of his primary needs, 

even only in months, he admitted that he could do 

sexual intercourse up to 10 times (source from Metro 

Semarang, 7 December 2014). The same thing also 

happened in Surabaya, one of the big cities, one of 

the biggest cities in East Java also among the 

students and university students, promiscuity was 

popular. This was presented by a research result 

carried out by Surabaya Public University or Unesa 

that there free sex was common among the nomad 

university students (source: Jurnal Unesa Paradigma, 

volume 2, number 3, 2014). 

 The issue of rape was like a tip of the iceberg that 

happened in the society. There were many rape cases 

happened in the community, but it was not known by the 

public because the rape victims isolated themselves, 



feeling ashamed of being discovered by their family, 

neighbor, and circle of friends. 

 The rape case against Yuyun, a student of Junior 

High School 5 Satu Atap Padang Ulak Tanding, Rejang 

Lebong Regency, Bengkulu became one of the most 

appalling cases some time ago. Because after being 

raped by 14 people, it was followed by a very brutal 

murder. Even more desolating, the victim was an 

underage girl and the majority of the perpetrators 

were also underage children. 

 While the same sex obscenity cases which were also 

very appalling and became highlighted by the public 

was the case of Saiful Jamil, a famous artist which 

was alleged with obscenity against underage children 

which were his fans. Similar cases were also suspected 

to happen a lot in the society, but were covered, 

not were not published because they were considered 

a disgrace. 

 Based on the sociological facts presented above, it 

could be concluded that Indonesia was undergoing 

moral degradation. The question was, why did moral 

degradation plague upon Indonesia? 

 There were many causes, at least there were five 

causes Indonesia underwent moral degradation. First, 

we did not prepare the moral of Indonesian people 



in the development, we directly prioritize economic 

development, hence the from the product of economic 

development was born Indonesian people who were 

hedonistic, materialistic, pragmatic, and used any 

means to became reach or achieve something. 

 Second, the law of Indonesia still practiced the 

law inherited by the invaders which had culture, 

religion, customs and everything which was entirely 

different with the law that was believed, upheld, 

and practiced by our community. Therefore, there 

was an anecdote or a joke, “The law was made to be 

broken, not to be enforced.” 

 Third, new order rebuffed all thoughts and views of 

Mr. Karno as the founding father of the Nation and 

State of Indonesia, whereas Mr. Karno mentioned 

three principle items that must be prepared by a 

developing nation. First, human skills investment, 

material investment, and mental investment. If 

human skills investment and mental investment were 

prioritized in the development which I called moral 

investment, the progress that would be achieved by 

Indonesia would be very great. Today, if we saw the 

outer appearance, Indonesia was developed because 

there were many skyscrapers in various protocol 

streets in Jakarta and in various big cities in 

Indonesia, but those buildings especially in Jakarta 



belonged to foreign entity and conglomerate raised 

by the new order regime. 

 Fourth, the moral degradation of law enforcer, law 

could be bought by those who had money, hence 

demoralization occurred in enforcing the law. Many 

judges were caught by a sting operation by the 

Corruption Eradication Commission (KPK), this was very 

embarrassing and concerning. Therefore, President 

Jokowi stated during a visit and halal bihalal on 

24 July 2016 in Senayan Multipurpose Building, Jakarta 

with thousands of volunteers from 30 organizations 

that supported him on the 2014 Presidential Election 

would perform legal reformation. This was a proof 

that the development since the new order era until 

the reformation order era had conceived Indonesian 

people that were hedonic treadmill, the judges and 

those who were given mandate to lead and manage 

this country including Civil Employees, Civil 

Employees were never satisfied and never content, 

and therefore they were walking on a treadmill. No 

matter how much salary given to them, they never felt 

enough, that they still perpetrated corruption. 

Starting from where and form education and law. 

 This great Nation and State of Indonesia would be 

collapsed if the moral of its people and leaders were 

corrupted. Allow me, I quoted the poem of Ahmad 



Syauqi Bek, an Egyptian poet who was deceased in 

1968 that said, “Innamal umamul akhlaqu ma baqiyat 

wa inhumu dzahabat akhlaquhum dzahabu. The live and 

development of a nation depend on its moral. If they 

no longer uphold the norms of akhlakul karimah, the 

nation would perish along with the collapse of its 

moral.” 

 As such, one of the missions of Prophet Muhammad SAW 

and other Prophets were to reform human morality in 

accordance to the words of the Prophet Muhammad 

SAW, “Innama bu’itstu liutammima makarimal akhlaq. 

In truth, I was sent to perfect the noble morality.” 

 In order to improve and redevelop the people of the 

nation and our beloved Indonesia, I think we should 

do at least 5 things. 

1. To prioritize education. Education was started from 

family, at school, in society. We should develop 

by teaching, planting, inspiring, and practicing 

noble morals such as Shiddiq, conformity between 

words and deeds. Trust, truly trustworthy. 

Fathanah, intelligent. The people of Indonesia 

should obtain lesson and teachings that would 

make them smart and intelligent, in order to be 

able to compete in national and global level. 

Lastly, tabligh, to say and not hide the truth and 

justice. However, in saying the truth and justice, 



should be filled with wisdom, good advices, and 

if needed, argument in a good manner. 

2. To reform the law in Indonesia. Not only the 

material of the law, but also its people and 

legal institutions. 

3. The government to be more active and present in 

protecting the whole Indonesian Nation from various 

matters that could collapse the morale of Indonesian 

people. 

4. The government to be more active, more hardworking, 

and focused to develop public welfare by utilizing 

the State Budget or APBN and the Regional Budget 

or APBD. As an instrument to realize economic 

democracy by carrying out equal distribution and 

justice among the grassroots. 

5. To educate the lives of the people. By realizing 

education for all, those who obtain high education 

would not only be from middle class and high 

class, but it was prioritized for those from 

lower class and lower-lower class. In order to 

realize the educating of the lives of the people 

fairly and extensively, I ask to be realized the 

plan of one bachelor for one poor family.  

 Protecting our nation. Constitutionally, sociologically, 

and theologically we are obligated to protect the 

entire Indonesian Nation from moral damage such as 



free adultery, rape in any form, as well as same 

sex obscenity act, in accordance to the message of 

the preamble of the Constitution of the Republic of 

Indonesia. 

 Therefore, I supported and delivered a motion to 

the Honorary Chairman, Deputy Chairman, and all 

Members of the Constitutional Court to grant the motion 

of the Appellants Team concerning Article 284 of 

the Indonesian Criminal Court regarding adultery. 

In accordance to the law that was infused, upheld, 

and believed by the People of Indonesia. That the 

act of adultery was an intercourse among a man and a 

woman that is neither followed by marriage contract 

nor wedding. 

 As such, the meaning of adultery is not only for 

those who are already married, in accordance with 

Article 284 of the Indonesian Criminal Code, but 

anyone who committed sexual intercourse with a woman 

or a man without marriage contract. 

 The same also goes for Article 285 of the Indonesian 

Criminal Code concerning Rape, it could happen to a 

woman or a man, hence it would be right if its meaning 

is extended, that is both a woman and a man. 

 Also for Article 292 of the Indonesian Criminal Code 

concerning Obscenity. It could happen to any age, 



hence it would be right if the age is not limited 

and therefore, it could prevent any obscenity act 

perpetrated by anyone. 

 In conclusion. Constitutionally, the People of Indonesia 

needed to be protected from the free sex behavior 

that are burgeoning in any form. Whether it is 

adultery, rape, or obscenity. Because sociologically 

it gives a huge negative impact for the people, not 

only damaging the moral of the people, but also 

endangering and threatening the wholeness of the 

community and People of Indonesia. Because of the 

act of adultery, rape, and obscenity were humanity 

crimes that should be recognized. 

 Such deed caused the people of Indonesia to change 

their disposition and behavior from a very noble 

and perfect human into a man who behaved like an 

animal that lived without any norm, lawless, no 

custom, culture and religion. 

 Theologically, act of adultery, rape, and obscenity 

should be stopped. The means to prevent adultery, 

rape, and obscenity is by increasing monitoring, 

surveillance, education, and legal education because 

just being close to adultery is prohibited, especially 

if committing it. 



 Therefore, in line with the purpose of Independent 

Indonesia as stipulated in the Preamble of the 

Constitution of Indonesia, I hope to the Honorary 

Chairman, Deputy Chairman, and Members of the 

Constitutional Court to be willing to consider and 

grant the proposal of the proposal team and attorney 

team Alia Indonesia for a civilized Indonesian 

family in accordance to norms, religious beliefs, 

customs, and culture that were centralized in the 

local wisdom that is believed and practiced by the 

people of Indonesia. 

2. Dadang Hawari 

 A man is born according to a disposition. That is, 

when a man is born, erotic zone has already existed. 

Initially, it is in his mouth. Therefore, we could 

see babies often suck their thumb. Anything that 

could be sucked in their thumb. Around two years, 

enjoying thumb sucking, it suddenly disappears, the 

erotic zone moves to buttock. We all see how children 

enjoy it when they dispose things from their body, 

very enjoyable. Disappear, it would appear again 

around 5 years old, the erotic zone moves to genitals. 

Often if we pay attention, children like to rub 

their genitals and stuffs. It also disappears. 



 Environment inside the house, parenting. Environment 

outside the house or in the community. Between 5 

years old until coming of age, was marked with 

ejaculation in boys or menstruation in girls. If 

negative influences occur, such as homosexual influences, 

or LGBT, deviation would occur. The opinion of the 

experts said that deviation which happen to LGBT is 

neither genetic nor hereditary, but because of their 

environment, their growth became disrupted. It was 

pretty much the summary of what was told by Sigmund 

Freud, an expert in sexology area. 

 Second is the opinion of the experts. LGBT are born 

not out of gen, that is the opinion of Prof. Gary 

Mafredi [Sic!] from the University of Minnesota, the 

United States of America. Gay including homosexual 

was caused by childhood trauma. Gay could be cured 

into heterosexual by undergoing a restorative therapy. 

So, gay happens not because of the gene factor. This 

is important for the prevention of LGBT, among others, 

early religion education. As early as possible, how 

boys should be, how girls should be. It is taught 

in all religion. 

 Now, there is another opinion which also ousted 

gene factor, that is an opinion not due to genetic 

factor. It was the opinion of Paul Cameron, Ph.D., 



from Family Research Institute. That the homosexual 

claim could not be altered psychologically, was 

also a huge mistake. The factor of this disease 

could be cured psychologically. From the result of 

his research, it was presented, “Among the causes of 

emergence of homosexual act encouragement was an 

experience of being sodomized during childhood.” 

This is very important. And according to the 

research in the United States of America, 80% of 

adult women and 10% of adult men, had experienced 

obscenity during childhood. 

 Another cause was the influence of environment among 

education which is pro-homosexual, sexual tolerance, 

and law against the perpetrator of homosexual, the 

presence of a figure who openly committed homosexual 

depicts that homosexual is a normal behavior that 

could be accepted. Now the campaign, it should be 

careful. The behavior of LGBT could be contagious 

to other people. 

 The opinion of negative influence from social aspect, 

is the theory of environmental influence, formulated 

by the psychologist Alex Bandura, which is the social 

learning theory. This theory expressed, “An individual 

who understood something, got interested and even showed 

a certain behavior, was inspired, influenced, facilitated 



by other people, especially the people whom the 

individual considered important.” 

 Its relationship with disease is very much concerning. 

It is disclosed by Badrul Munir (nerve disease 

specialist) from Syaiful Anwar Hospital in Malang. 

Data center of diseases control in the United 

States of America in the year 2010 exposed, “From 

50.000 new HIV infection, turns out 2/3 among it is 

the gay group.” And what is surprising, one among 

five gays that is infected with HIV, does not care 

about the HIV itself. “I don't care, let it 

contaminated me, I am contaminated.” It means, 

there is no attempt to prevent contagion to other 

people and had the potential to be transmitted to 

another sexual partner. Compared to 2008, there was an 

increase of 20% HIV-contaminated gays. Transgender 

women have HIV-infection risk of 34 times greater 

compared to normal women. 

 In the year 2013, the result of gay screening of 

the age 13 years old above, it was found that 80% 

were infected by HIV and 55% was diagnosed with 

AIDS. There was also anal cancer, anal rectum. This 

is also extraordinary phenomena. Abnormal sexual 

intercourse, for example through rectum, sodomy in LGBT 

was a high risk for HIV infection and occurrence of 

anal cancer. The Ministry of Health mentioned, “This 



deviation sex behavior is vulnerable to HIV AIDS and 

anal cancer.” About 70% to 80% of the cases of anal 

cancer were found in the perpetrator through rectum. 

Which was abnormal, it was not the place. 

 Alcoholic drinks and drugs. What is the relationship, 

Was presented by Jerry Moudon, as was with the 

opinion of HIV AIDS disease infection, LGBT are prone 

to alcoholic drinks and drugs. “People with homosexual 

orientation around 12,2 times use more amphetamine 

(crystal meth), around 9,5 times more use heroine, 

around 3,5 times more use marijuana (pot), and 5 more 

times use alcohol, compared to those with normal 

sexual orientation.” 

 A deviation of sexual orientation, homosexual, there 

is heterosexual, there is bisexuality with have fun. 

Is that human rights? No, Human Rights should involve 

Belief in One Almighty God. They do not use Belief 

in God. These are the wrong views. 

 They said, “This is not a disease.” “It is just a sexual 

orientation.”, the normal orientation is heterosexual. 

Homo, in fact, is like normal. That is a different view. 

 If, there is euphemism, sophistication, delicacy of 

words. Actually, the essence is psychological disorder. 

In the textbook of American Psychological Association, 

which is the holy bible, which reference is also 



use to classify psychological disorders in Indonesia, 

it was said, “LGBT is a psychological disorder.” 

Second edition, third edition, fourth edition change 

again. LGBT is divided into two, dystonic and syntonic, 

which means have a guilty feeling, anxiety, calm 

because of its behavior, well it could be cured. 

The latest fifth edition, LGBT is completely gone. 

 How is the therapy? It is actually simple, if one 

is wiling. Sometimes someone is not willing because 

they feel normal or ashamed. 

 First, what we know with BPSS, B=Biology, P=Psychology, 

S=Social, and another S is Spiritual. This is not 

owned by the western countries. Spiritual is very 

important. Previously, it was presented a religious 

education by American people himself. What is 

biology? We know the behavior is in fact, not normal, 

what normal is heterosexual. Especially with animal, 

it is more abnormal. Behavior centralizes in the 

brain, how does he feel? How is the mind of that 

person? How can he behave that way? That’s why the 

brain is what we cure with anti-psychotic medication, 

there is a classification for that. In order to no 

longer be error, his sexual instinct to not be 

error anymore. 



 Second, psychology. It would be consulted, what 

problems do you have, why, how? From the experience 

of numerous patient, at five years old, there is an 

identity crisis of type, the parents do not realize 

it, the kids do not know. Suddenly, it’s coming of age 

time, and it started to deviate, this is also unknown. 

How to create a harmonic family? Children should have 

a strong relationship. Do not, because of household 

crisis, make the child become depressed, escape 

from the surveillance of the parents, go out of the 

household. These predators are the ones who take 

advantage, the child, why like this, why like that, 

is provided with so much material, asked to go to 

malls frequently, this is one of the many cases 

that are disclosed in the court, it was presented 

that moral damage was extraordinary. 

 Third, change its social, meaning stop joining the 

group. Previously, it was in fact, among the group 

of educated people who are successful in their 

lives, including doctors, lots of homosexual are 

found. Such as drugs, now, almost all people are 

infected. 

 Fourth, spiritual. They no longer pray anymore. Just 

like Saiful Jamil, he prayed, recited. Fawailul-

lil-mushollin, go to hell those who pray because 



the prayer is neglected, because the prayer is not 

for the sake of Allah, this should be taken into 

consideration. Spiritual. Habluminallah, have to be 

connected again by us. Habluminannas, with fellow 

humans, should be good again, that is the opinion 

of the experts. 

 The overall therapy and its medication exist. All 

of it could be achieved if someone is willing to 

repent. The door of repentance still opens. 

3. Mudzakkir 

 In relation with material review on Article 284, 

Article 284, and Article 292 of the Indonesian 

Criminal Code. First, concerning content or norm of 

the criminal code in Article 284. In Article 284, 

which is known with what is called as genda or 

overspel. The norm being prohibited is a husband or 

a wife committing relationship, let’s just say that 

this is an intercourse with another man or woman, 

whether it is in-marital or extramarital. So, in essence, 

the requirement in this Article 284 is that one of the 

perpetrator of that sexual relationship, particularly 

in this context, is a husband or a wife. Meaning, 

that if it is not husband-wife, it does not apply. 

Unless he is as a partner or participate in committing 

this act or in another word, the participation in 

this context is another person. 



 Second, the affirmation in this context is that, if 

the will here is only aimed to a man or a woman who 

is still or in a marriage, while the other is he as 

a participant, could also be in-marital or maybe not. 

 Third, what is being requested for material review, 

the second of this material review is Article 285 

which is known as rape. In this rape, is an emphasize 

in the prohibited action is violence, threat of violence, 

forcing a woman to have sex with him or with him 

outside marriage. These are two things that became 

interesting in the connection with this, that what 

is being prohibited is not having intercourse with 

her extra-marital from the side of analysis of legal 

philosophy with the behavior philosophy. What is 

prohibited here is violence and threat of violence, 

while the variable there is to commit extra-marital 

intercourse in connection with the opposite of 

intercourse in a marriage, therefore, in the Indonesian 

Criminal Code there was no such thing as rape 

between husband and wife, except it would later be 

governed in the Law of Domestic Violence. So, what 

is being prohibited here, actually, was not sexual 

intercourse, but the sexual intercourse that is 

prohibited is actually in Article 284. Therefore, 

what is prohibited here is violence, threat of 

violence, and coincidentally, the object of that 



violence is the problem of intercourse or sexual. 

If it is not intercourse, it is supposed to be 

included in the articles of violence or criminal 

act of persecution. So, its philosophical foundation 

here is different in this one context. 

 Whereas, next is 292, this is related with the 

problem of obscenity behavior. Obscenity behavior. 

So, this obscenity behavior is different with adultery 

or let’s say, intercourse. Obscenity behavior is not 

an act of intercourse, but this is an act of sexual 

deviation which had been explained previously, and 

therefore, its construction is a little different, 

but here, the variable which becomes the main issue 

is here there is an element called as knows or 

reasonably should presume to be a minority.  

 Expert would like to present several terms which 

will be relevant in connection with this and we 

would make a construction of norm as it should be 

in the system of national law of Indonesia that we 

have read in this court room of Constitutional 

Court, there are lots of norms that are connected 

with the problem of marriage, connected with the 

child that is born out of marriage had been ruled 

by Constitutional Court, but we will see in this 

context. 



 In the penal code, which until today, we have read 

from the developments of law formulation, hence the 

first term known with the intention of overspel had 

been explained previously by Expert. There it could 

not be generalized to apply for all, but it should 

have an element that should be there, which is 

marriage and it is classified as complaint offense. 

 The risk is, if there is no complaint, it could not 

be processed, but if someone wants to complain either 

a husband or a wife, what are the conditions? That 

person should also break up the marriage. So, if 

he/she complained, one of them complained, because 

let’s just say it is the will of one of them, the 

risk is that it should be followed with the demand 

for divorce. If not followed, it could not be 

processed. Meaning, a part of that act is because 

merely he/she is protecting the marriage, not on 

doing that sexual intercourse. If we turn from 

analogue or let’s say a contrario if her husband 

committed sexual intercourse with another woman but 

the wife let him, please do. The wife also committed 

sexual intercourse with another man, please do. The 

marriage still continued, they could not be 

processed. Why? What was being protected is their 

relationship in the context of marriage. This is 

the legal issue in the context of Indonesia. 



 As well as in the articles of the Law of Marriage. 

It is not that he/she makes the marriage intact, 

but it is highly possible to happen. So, if there 

is, for example, “Oh, there is a social gathering 

of hotel room’s door.” Maybe it could not be 

charged at all, police are also unable to charge. 

Why? It is consented by the husband or the wife to 

look for their partners. So, it could happen like 

that. Is it allowed in the context of Indonesia? The 

risk is because the article said so, the consequence 

is, it is hard for the police to perform any action, 

based on Article 284. 

 Second is adultery. In the Bill of the Indonesian 

Criminal Code, it was mentioned about adultery, which 

was not connected with the problem of marriage, the 

essence of adultery was to commit sexual intercourse 

extra-marital or out of marriage contract. Whether, 

the act was outlined one by one there, either in 

marriage, outside marriage, and so on. The point is 

to commit sexual intercourse out of marriage. 

 How is the terminology of intercourse? It also has 

a connotation or meaning of adultery. There is 

intercourse, it was used in the Indonesian Criminal 

Code and also the Bill of the Indonesian Criminal 

Code, and also in other laws related to the problem 



connected with sexual problem. So, the content is 

intercourse terminology, if we concluded, it is actually 

forbidden in our law, within our law, everything is 

forbidden, through the Indonesian Criminal Code, the 

Bill of the Indonesian Criminal Code, and also other 

articles. But the issue is, the intercourse itself 

is not prohibited, what is prohibited is the variables 

which follow from the act of that intercourse, for 

example, the woman is still underage, underage, faint, 

and so on. So, if for example it is an adult and an 

adult, it is not regulated in the Indonesian 

Criminal Code in connection with this, hence the 

restriction is not in the sexual relationship, the 

real intercourse, if we look for the prohibited legal 

politic is to protect female, protect children, and 

also protect someone who faints, and so on. Because 

the principle substance of that act is not being 

prohibited in the norm of penal code. 

 Based on that ground, another term is coined, which 

is obscenity. That in the penal code, obscenity is 

different than intercourse. Intercourse refers to 

the sexual relationship like a husband and a wife, 

while obscenity is a deviation in sexual area but 

points to performing sexual relationship, but not 

like sexual relationship. Maybe its material, or 

its performance? Ladies and Gentlemen had caught 



the meaning that I have presented, I would like to 

present it but I did not have the heart. 

 Next is another term, this terminology is not yet 

included, that is sexual harassment. Obscenity tends 

to be like adultery that is the closest with intercourse, 

but sexual harassment is a mockery connected to sexual 

area. It attacks the dignity or dignity in the area 

of sexual decency. I think in Jakarta, there are 

many cases of this, if we see a long time ago, there 

are news, for example, someone is approached closely 

by a man, a man approached a woman very closely, 

and that man had his climax in sexual area. That is 

called harassment, which in this context, also points 

to obscenity act. 

 Last one, this is what is called sexual deviation, 

it is a common terminology, maybe later in the legal 

tongue it could be perfected in this context. What 

is truly the regulations which is spread in the laws 

and regulations, is very related with the problem 

of intercourse and its kind. Let me explain in this 

context from the aspect of legal politic and the 

principle as well as legal philosophy. That all 

legal regulations if we catch the real meaning in 

the penal code is the existence of prohibition to 

commit extra-marital intercourse. That is a conclusion, 

which we could conclude from all of the previous 



explanation. Even previously there are certain elements 

which differentiate it, but the essence is that in 

the existing and prevailing penal code, even in the 

Bill of Penal Code, all governed, in essence, is the 

restriction to commit intercourse without any marital 

contract. Therefore, it could be called as adultery, 

or maybe intercourse, or maybe other forms. While 

what is called with obscenity is a sexual deviation 

with its measurement parameter is from the norm in 

the marriage or in short, from Law Number 1 Year 

1974 in Indonesia. Hence, the composition of its 

construction image is like that. 

 Speaking of sexual problem which produces offspring 

and so on, it could not be separated from what I 

called as marriage law or Law of Marriage. And 

alhamdulilah, at the time of reformation and result 

in its name is the amendment of the Constitution of 

the Republic of Indonesia, there came Article 28 

letter B which explicitly lay the foundation there, 

that marriage in this context, quoted about the 

article, it is stated, ”Each person has the right to 

establish a family and to generate offspring through 

a lawful marriage.” It means that the country, the 

government has an obligation to protect what is 

called by lawful marriage. Therefore, any form of 

deviation from marriage, it should be restricted 



whether in administrative law as well as in penal 

code. 

 Back again to the underlying issue that we intend 

to discuss here, that if we would like to unite the 

system that is spread in the legal context, 

particularly those related with the problem of 

intercourse relationship, yes, it is better for us 

to dispose or leave out the philosophy that is the 

foundation of the Indonesian Criminal Code which 

exists there because the Indonesian Criminal Code 

restricts not only in the sexual relationship because 

we see the philosophy that is the background of 

this. I tried to dig the meaning in the articles of 

the whole text which is related with the Indonesian 

Criminal Code, and I could conclude that the philosophy 

of the Indonesian Criminal Code is sexual freedom. 

 Because it is a sexual freedom, what is prohibited here 

is rape, another matter being prohibited is underage 

and so on, but once we enter sexual, apparently, it 

is not prohibited. On that ground, we have to bring 

it back to our beloved Republic of Indonesia. With 

the fourth amendment to the Constitution of the 

Republic of Indonesia, with that change on the 

Constitution of the Republic of Indonesia, I think 

Article 28B becomes the hook for us to formulate it 

again. Because a Law of Marriage has already existed, 



the legal system which protected marriage should be 

strengthened. The legal norm which protected marriage, 

either in administration field as well as in criminal 

law field. In accordance with Indonesia’s national 

law system, Indonesia’s national law system. If we 

have the Indonesian Criminal Code, the Indonesian 

Criminal Code should be nationalized, through what? 

Through legal thoughts, law enforcement, and so on, 

the hook over its philosophy is Pancasila, Belief 

in One Almighty God and so on, the Preamble of the 

Constitution of the Republic of Indonesia, Article 29, 

and the last is Article 28B, that’s why it should be 

for the purpose of interpreting the existing norms. 

 Therefore, my honorary Council of Judges, if the 

President issued the Legislative Regulations Number 

1 Year 2016, it is very logical that the President 

said even if perhaps the material is a bit different, 

it was said that sexual crime against children is 

an extraordinary crime and therefore, its punishment 

is made heavier, it should have a hook, the sexual 

itself should be prohibited, not because of the 

children subject. The sex is prohibited, especially 

towards a child. It is appropriate to castrate him, 

 As such, if with the theory of law establishment, 

then genus, species, in a formulation of offense, it 

will show the construction of how to threaten it, 



therefore by restricting intercourse outside a lawful 

marriage, it strengthens the Legislative Regulations 

Number 1 Year 2016, there was a legal reason that 

sexual intercourse with a child shall be punished 

heavily. In addition to that he has done a violation 

because he commits an abnormal sexual intercourse, 

its punishment would be made heavier because the 

object is a child, it would be made heavier, especially 

carried out with violence and it became the real 

basic of domestic violence and so on, it would appear 

clearly the logical construction and philosophical 

foundation, its principles, and its norms would be clear. 

 That the formulation in Article 284 should be 

harmonized with the norm of basic law of the 

Constitution of the Republic of Indonesia because 

it came first and the Constitution of the Republic 

of Indonesia came later, especially Article 28B. 

And also, to be harmonized with the development in 

the legislation post-Amendment of the Constitution of 

the Republic of Indonesia and provide affirmation 

that sexual relationship or intercourse without any 

marriage contract is prohibited in the penal code. 

 About Article 285, the applicability of criminal law 

subject in Article 285 of the Indonesian Criminal 

Code is not only aimed at male legal subject, but also 

female legal subject because in its development, 



women can also commit rape criminal act against men, 

so the principle should be like that. 

 Last, concerning Article 292, the expert is of the opinion 

that sexual deviation in the form of obscenity, in 

principle, is prohibited and it is better for the 

legal subject to be extended, to not only aimed at 

underage individual, but also to apply to adult and 

against adult, both of it is like a couple of offense, 

hence for adults, both can be criminalized. 

4. Adian Husaini 

 Whereas in reality, under the Law of National Education 

and also the Law of High Education, our nation has 

agreed. The purpose of national education and high 

education is to establish a man of faith, yes, 

pious, of noble morale, healthy, intelligent, able, 

creative, independent, and so on. 

 This purpose is so noble and it is unfortunate that 

later, for us who are in the education field, we 

feel how difficult it is to face moral challenges, 

either through media, as well as in the environment of 

the education itself. Especially, about the development 

of LGBT. Because in the world of this same sex 

marriage, that what is applicable is not only its 

massive, development of the people who practice this 

same sex marriage, it also had been emphasized 3 



months ago in the Presidential Consideration Council, 

also I was invited several times by the Government 

of Malaysia to present this LGBT issues to school 

teachers. Because even if in Malaysia they have a 

strict law, which declare that the problem of 

homosexual, lesbian is a crime, but apparently, the 

development of homosexual practice, especially in 

dormitory school, is extraordinary. Until one day, the 

secretary of the prime minister himself recognized 

it, so that he cares because he was present in a 

council in a university when presenting this LGBT 

challenge, there are many students who cheered for 

him. Finally, he gathered lots of teachers and at 

that time, I had the opportunity to share about the 

LGBT problem, also in Indonesia. 

 That what we actually cope about this LGBT issue is 

not only its popularity, homosexual practice, but what 

makes us restless is that there is a systematic and 

massive attempt to legalize this same sex marriage 

practice. 

 America is the 21st country which legalize same sex 

marriage, then it is made as a momentum for this 

movement to be more massive, including by the NGOs 

in Indonesia. 



 The case which happened in America, in 2003 in New 

Hampshire in America, a priest, a pastor to be exact, 

from an Anglican Church, Gene Robinson got married 

with Mark Andrew for 14 years, having a family 

living together as husband and wife. In the year 

2003, there was an election for bishop, meaning the 

head of Anglican Church for the state and then he 

won the votes. That was when the international mass 

media declared it as an extraordinary event because 

for 2.000 years, this was the first time that a homo 

could lead the church for the state level. This 

became an issue and developed very rapidly, in the 

year 2003, 2016 then it was official that this same 

sex marriage is legal, that’s it. And this pattern, 

which is very similar with what happened in America, 

is now happening in Ireland, many massive campaigns 

always utilize social media, film, and so on and change 

the perception of Irish People with Catholic people 

as its majority, with the campaign, finally they 

got referendum and won, this was very concerning for 

Vatican, especially because Vatican still affirms 

that this same sex marriage is not legal. 

 Apparently, from the research result, it was not 

surprising that in fact, the one that carry out 

this legalization movement is a small group of Jew 

in America. In 2005, they had actually orchestrated 



the movement to legalize same sex marriage in their 

synagogues, this Liberal Judaism, they had legalized 

same sex and now they succeeded in forcing this idea 

and finally it became legal. This was an official 

statement from the Vice President of America, Joe 

Biden who said his gratitude for these Jew figures 

because they have managed to change the perception 

of American people from initially disagreed with same 

sex marriage until they agreed and even legalized it. 

 It is something which, actually, from the aspect of 

moral values of the American and European people, 

experienced a very serious uncertainty, particularly 

in homosexual problem. Back then, if we look back 

to history, homo and lesbian were punished very 

heavily by the church. Their punishment was being 

saw alive, their body was split into two. Thousands 

of years later, yes, that moral value shifted and 

constrained, many church, even people, legalize it. 

 In Indonesia, in the year 2012 there was a case. 

Its headline was “One More Step, Gay Figure Even 

Doctor Becomes Commissioner” came to 39 names. It means, 

there were serious attempts for legalization, yes, 

including penetration to strategic institutions, yes. 

Strategic state institutions. There is a legalization 

from the people, transgender women Islamic boarding 

school had been disbanded in Yogya. On the left 



corner was an ex transgender women yes, if in 

Malaysia, it was called “Mak nyah”. Finally, she 

repented and by the Government of Malaysia, she was 

then given a sum of money to establish a NGO, to 

repent other transgender women. 

 There was a commitment during the meeting in the 

Presidential Consideration Council, insya Allah, the 

Ministry of Social is also already active in guiding 

the transgender, in particular, and for them, now they 

are equipped with the facility to work in a workshop, 

not in a salon. Those who are funded by the government, 

is for the purpose of separating them from feminine 

character, yes, but it is already implemented. 

 In the religion level, the case is similar in 

America and others. Usually, legalization started 

from the change of interpretation of the Bible as 

well as Alquran. This is the book which I found in 

SOAS (School of Oriental and African Studies) in 

London. This book is made as reference because this 

book is from the Islamic point of view, it discussed 

about Alquran, Hadith, and many others, but the 

conclusion was, same sex marriage was halal. 

 In Indonesia, it has also already started, the journal 

of women National commission that held an interview 

with a professor also gave out a new opinion that 



same sex marriage should be allowed. So, how many 

students of the Faculty of Sharia which published 

the book with the title Indahnya Kawin Sesama Jenis 

(Translation: Same Sex Marriage is Beautiful). From 

the point of view of LGBT, from the point of view 

of homosexual. Also, for example, legalization of 

prostitution. This is a highly popular book, until 

it was printed umpteenth time, the title is Tuhan 

Izinkan Aku Menjadi Pelacur (Translation: God, Allow 

Me to be A Prostitute), a prostitute with hijab, 

and then instead of repent, she then campaigned 

that the becoming a prostitute was also noble. 

 These are a few examples of movement in the society, 

in the book, intellectual movement supported by a 

huge fund, through movies, and so on. There was an 

attempt to legalize, especially, on behalf of Indonesia 

without discrimination. Without discrimination of religion, 

without discrimination of religious branch, without 

discrimination of gender, and without discrimination 

of sexual orientation. Actually, this is a common 

symptom of modernity. Sartre said that even if God 

exists, we should deny it because the idea of God 

killed our freedom. What was being glorified was 

freedom … our freedom. The campaign of legalization 

for same sex marriage, free sex, which happened 

everywhere, was for the sake of freedom. 



 If there is no legal ground, it would be difficult 

on the field for the law enforcement agencies. If 

people who committed adultery, because both of them 

were adult, had mutual attraction, were not included 

in the penal code, it was not included in criminal 

act. The children would be confused, why the adults 

were allowed but we were not? While now, they felt 

that they already could do what was being done by 

those adults. Also in homosexual case, the experience 

in Malaysia showed that, even if the law was already 

strict, apparently, the attempt for the promotion of 

this same sex marriage practice remained popular.  

5. Dewi Inong Iriana 

 Medical review about adultery, same sex obscenity and 

rape, and its influence to national sustainability. 

 Expert had worked for 3 years taking care of 500 

transgender women and gays in Ancol area with that 

stinky river, in the front. Their payment for selling 

themselves were only Rp 3.000 to Rp 5.000. at that 

time in NGO Yakmi worked together with HAPP (HIV 

Aids Prevention Program) from America, they provided 

fund to us to hold training so that those people 

would not sell themselves. Gentlemen, Ladies, maybe 

you do not want to see what expert had seen, and 

how was it if someone was already infected with HIV 



Aids, it was so pitiful, no one cared anymore, their 

friends who they claimed to be the gay boyfriend 

and other people. There was also a gay who was kept 

by a transgender woman, he had a wife and a child, 

imagine how much was the spreading of all data that 

I gained from my friend now, later there will be 

data from the Department of Health, he is the Director 

General of Infectious Disease dr. Muhammad Subuh. So, 

the experience as doctor, we kept all of this all 

this time, perhaps it could be a consideration 

later for Article 292, Article 285, and Article 284. 

 Sexually transmitted disease, now we called it STD, 

in the year 1498, syphilis was the same with today’s 

Aids. The relationship of that STD came mostly from 

sexual relationship, so sexual relationship that 

could transmit the sexually transmitted disease is 

from genital to genital, genital to mouth or oral, 

genital to anal, or rectum, or anus which occurred 

in gays, genital to the tools in lesbian, genital with 

hand is also in lesbians. Not only the connection 

from genital to genital, it is very important because 

now, the number one killer of Indonesian women is 

cervical cancer. The cause is a certain type of HPV 

virus, type 16, type 18. And it happened, the infection 

happened through sexual relationship that keeps changing 



the partner or adultery. If she does not commit 

adultery, her husband does. 

 It may seem like mouth ulcer, while this is syphilis 

stadium 1. If the husband plays with another woman 

in the office whose mouth had been entered by 

several penises and there are cases like this. Then, 

this stadium 1, will disappear by itself, will cure 

by itself, no treatment necessary. Some people go 

to a shaman, being sprayed, being cured. They thought 

they are cured, while in fact, it went into the blood, 

turning into latent stadium and is contagious. There 

is no symptom, but it could spread to the wife or 

to another person. 

 Once a male is sodomized, here there is a rectum 

prostate, if being sodomized, the penis will enter 

here, hit the prostate here, the male being 

sodomized enjoys it and ejaculated, producing sperm. 

So, the feeling was, as they said, addictive, wanting 

more, that is why. Once being sodomized, usually 

they would like more, and finally they fell victim. 

That is Article 285 of rape, next. A woman probably 

knows, there is a cervix here. The mouth of womb 

here, if it is hit by a penis that contained virus 

it turned into cervical cancer. 



 Hepatitis b has become a problem now, but there is 

a vaccine for it. Hepatitis c now becomes liver. 

So, these are all incurable virus. So not only AIDS 

HIV, but also herpes, hepatitis, condyloma which 

causes cervical cancer, and then HIV. All of these 

has no cure, cannot be cured if someone is infected. 

 Next. This is gonorrhea, excuse me. If someone records 

this, please do not publish it because the picture 

is inappropriate. This is gonorrhea (pus fluid). 

 The virus is transmitted through placenta if the 

mother is pregnant and relapses. The death of fetus 

is 60%, 50% from those who survive, has a nerve or 

eye defect. Imagine, if there are more adultery 

occurring in Indonesia, then the babies who are 

conceived by infected mothers, unknown. Because it 

usually has no symptom, the symptoms only appear when 

the body’s immunity is low. Imagine, how will the 

quality of our Indonesian children be in the future? 

 Data from the Department of Health in 2013 = 

0,8/mil as the cause of death number 1, higher than 

breast cancer=0,5/mil. And the cause is the HPV virus 

that is transmitted through sexual intercourse with 

different partners or adultery. It means, Gentlemen, 

Ladies, you all already know that now, in Indonesia, 



the number of adultery is very high, which we are 

not aware of. 

 HIV virus is without symptoms 2 years difficult and 

expensive treatment, infectious to the baby in the 

womb. Next. Previously, we saw numbers, increasing 

rapidly. Next. HIV infection is transmitted through 

sexual intercourse, blood contact, use of syringe 

in drugs user. Injection from a mother to the HIV-

infected to the baby and its fetus. It is not 

transmitted through mosquito bite, shaking hands, 

hug, food and drinks, living under one roof. 

 Prof. Mauer, apparently in America, because same sex 

marriage had been legalized, a new disease emerges, 

feel free to browse for it in the internet, its name 

is Kaposi’s sarcoma, for LSL, that is gay HIV which 

has been treated, it emerges, even in HIV negative 30% 

of this emerges, Gentlemen and Ladies. New disease, 

do not let it exist in Indonesia. 

 Same sex obscenity, LGBT. What is the meaning of 

LGBT, L is Lesbian, its definition is a woman who 

is having sex with another woman. Gay, we say it a 

man who is having sex with another man. Bisexual is 

having sexual intercourse with opposite sex and also 

same sex. Transgender is she-male. There is also Q, 

queer, queer is that person does not understand 



what his/her gender is, this has already happened 

in Indonesia today. 

 In the year 2014, even from the year 2009 until 

now, there is a book of sex education, authorized 

by the Department of Education and Department of 

Health, here it was stated that it is a sex 

education for teenagers, for teenagers themselves. 

Here, I shall read the material, maybe it has been 

copied. “The fact has shown that now, the identity 

of gender is no longer limited to female and male. 

We can choose whoever we are attracted to, sexually, 

physically, spiritually, or emotionally is the definition 

of whether you are heterosexual, bisexual, homosexual, 

asexual?” Sorry, it turns out that our children had 

been taught like this and we are neglectful to omit 

this. No wonder it happens a lot nowadays. 

 In kompas.com, there is a chatting application among 

gay in Indonesia, Grindr and Jack’d. Do not try to 

download it. If we enter it, we could look in a 

radius of 1 km, any radius where there is a gay in 

there. We could chat with him/her, could arrange a 

meeting, and the question is, “Are you top or bottom?” 

“Do you sodomy or are you sodomized?” 

 Is this in line with Pancasila? Where is the Belief 

in One Almighty God? Is the relationship through 



anal is a just and civilized humanity? No need to 

drag religion into this. Is it civilized? Anal is 

the place of disposal and we must recognize it as 

human rights? And is that normal? 

 Next, don’t forget the highest infection risk, starting 

from number one from: 

1. Anal 

2. Vagina 

3. Oral. 

 CDC is America’s department of health, anal sex is 

the highest risk sexual behavior, anal sex receptive 

is riskier and incentive. So, he’s the receiver. 

So, for us, number one is anal. Imagine if one day 

this country acknowledges gay, even legalize same 

sex marriage, what will happen? Where is our 

Pancasila? And how will we shout because if we held 

a congress with the doctors there, they also shout 

out loud because we are dealing with disease. 

 Next, this is gay, LSL, this is heterosexual, but next, 

the prevalence of percentage of people with HIV 

AIDS in the LGBT population had no data available 

yet because yesterday, I directly called dr. Subuh, 

there is still no official data of the number of 

LGBT population in Indonesia, but its prevalence rate 

is far greater compared to ODA among heterosexual 



people. One day, I was with dr. Mamoto did a checking, 

when I was about to go to Aceh with my husband, I 

left after three years, we checked NGO of 200 

transgender women and gay, and we found 8 among 

them were HIV positive, the highest number was the 

age of 20 until 49. Meaning, productive age. HIV AIDS 

occurs most in men in Indonesia, LGBT increases, 

the male patient of HIV increases, productive age 

group. The cost of HIV treatment per month per 

person is Rp 500.000,00 until Rp 1.000.000,00 for a 

lifetime and should be borne by the country. 

 Let us count how much that should be borne by the 

country, how many trillions spent due to if not 

being paid by the country, then Human Rights will 

charge. The highest infection risk is from rectum, 

vagina, and then oral. It could not be prevented by 

antibiotic, there are lots of sexual disease patients 

who do not show any symptoms, look healthy, but is 

actually contagious. 

 Next. Condom is only able to reduce the risk of 

AIDS 26 infection only and this is a million-dollar 

business. 

 CDC, from the Department of Health, here it is, “The 

most reliable ways to avoid STD, sexual disease, 



including HIV is do not commit adultery, and be 

loyal to your partner.” 

 Save Sex is No Adultery, not Save Sex is Use Condom. 

Wrong. This is from WHO, a, b, c, d, to prevent 

sexual disease and IADS. A and b, please see that 

no adultery, a and b. So, we also request for Article 

292, Article 285 and Article 284 which later we 

will propose, maybe the expert will be very happy 

to be able to help the Appellants. 

 This is a proxy war (a war without weapon) which 

will bring destruction upon this country. 

6. Neng Djubaedah 

 First from Pancasila, quoting from Prof. Notonegoro on 

19 September 1951 in Yogyakarta in Gadjah Mada 

University, where he, when performing inauguration 

for Mr. Karno became a doctor honoris causa in the 

field of science of law that Pancasila in the Preamble 

of the Constitution of the Republic of Indonesia 

was as the philosophical foundation of the Republic 

of Indonesia. Certainly, we have all understood 

that Pancasila, which is present in the Preamble of 

the Constitution of the Republic of Indonesia, is 

on the Fourth Paragraph. Allow me to read the Fourth 

Paragraph of the Preamble of the Constitution of 

the Republic of Indonesia, pursuant to which, in order 



to form a Government of the State of Indonesia that 

shall protect the whole people of Indonesia and the 

entire homeland of Indonesia, and in order to advance 

general prosperity, to develop the nation's intellectual 

life, and to contribute to the implementation of a 

world order based on freedom, lasting peace and social 

justice, Indonesia's National Independence shall be 

laid down in a Constitution of the State of Indonesia, 

which is to be established as the State of the 

Republic of Indonesia with sovereignty of the 

people and based on the belief in the One and Only 

God, on just and civilized humanity, on the unity 

of Indonesia and on democratic rule that is guided 

by the strength of wisdom resulting from deliberation 

/representation, so as to realize social justice 

for all the people of Indonesia. 

 Hazarin’s opinion about the Preamble of the Constitution 

of the Republic of Indonesia which contains Pancasila. 

That according to Hazarin, the Preamble of the 

Constitution of the Republic of Indonesia containing 

Pancasila, shall dominate each line of law, even 

those which grow in the community as well as those 

created by the legislative bodies in the Republic 

of Indonesia, even governing each decision of the 

People’s Consultative Assembly itself. 



 The Republic of Indonesia based on Pancasila, which 

first principle in whole has become one line of law 

in the Constitution of the Republic of Indonesia, 

has the obligation to execute the law of each 

religion which holds Belief in One Almighty God if 

that religion exists to provide the law which required 

the power of the state to execute it. Further, the 

country is also responsible to appreciate the 

society’s decency which is granted by each religion 

which holds Belief in One Almighty God, except in 

emergency situations, that is if there is a line of 

law that is contradictory with the Pancasila state 

system that is not an Islamic country, nor a church 

country, and also not a Hinduist country nor a 

Buddhist country. I add, not also Kong Hu Cu country, 

because at the time Prof. Hazairin wrote this, Kong 

Hu Cu had been revoked. In short, according to 

Hazairin, the Republic of Indonesia is not a 

theocracy state and it is also not a secular state. 

 That Pancasila, as the source of all sources of law 

in this country, certainly we all have known 

together that the foundation lay in the Preamble of 

the Constitution of the Republic of Indonesia, 

Fourth Paragraph, and Article 1 verse (3) of the 

Constitution of the Republic of Indonesia which 

determines that the Republic of Indonesia is a 



country of law, also in Article 29 verse (1) of the 

Constitution of the Republic of Indonesia determines 

that the country is based on Belief in One Almighty 

God. I also would like to present Hazairin’s 

interpretation on this Article 29 verse (1) which 

is more or less the same with his interpretation on 

the Preamble of the Constitution of the Republic of 

Indonesia, but this is related with the articles 

that are being requested by the Appellants. 

 According to Hazairin, the interpretation of Article 

29 verse (1) of the Constitution of the Republic of 

Indonesia that in the Republic of Indonesia should not 

happen or prevail something that is contradictory 

against the convention of Christian religion for 

Christian people, or which is contradictory against 

the convention of Hindu religion for Hinduist people, 

or which is contradictory against the morale of 

Buddhism religion for Buddhist people, or which is 

contradictory against the morale of Kong Hu Cu 

religion for the believer of the Kong Hu Cu religion. 

 Second, according to Hazairin, “The Republic of Indonesia 

is obligated to execute Islam sharia for the Muslim, 

Christian sharia for the Christian, Hindu sharia 

for the Hinduist, just to execute that sharia require 

the intermediary of the power of the state. Sharia 

which does not need any help in the power of the 



state to execute it and therefore could independently 

be executed by each relevant believer becomes a 

personal obligation toward Allah for each person, 

that is exercised personally according to their own 

religion.” 

 Article 2 of Law Number 12 Year 2011 determined 

that Pancasila was the source of all sources of the 

country’s law. Also in the explanation of Article 2 

which is pretty much similar to the Preamble of the 

Constitution of the Republic of Indonesia, but what 

I would like to present is to position Pancasila as 

the foundation and ideology of the country, as well 

as the philosophical foundation of the country, so 

that each material contained in the laws and 

regulations should not be contradictory with the 

values contained in Pancasila. Of course, this 

matter, in determining Pancasila as the source of 

the country’s law, then what is the source of law 

material like? It is found in People’s Consultative 

Assembly Decision Number 4 Year 1999, apparently, 

after I reviewed from Law Number 17 Year 2007 

concerning Long-Term National Development Plan, 

that People’s Consultative Assembly Decision still 

prevails. So, in essence, it is also in line with 

the opinion of Muhammad Radi [Sic!], Teuku Muhammad 

Radi [Sic!] that the source of legal material of 



the establishment of law in Indonesia is traditional 

law, religious law, including Islamic law, national 

or western legacy law, including contemporary 

western law provided that it is in line with the 

philosophy of our nation, which is Pancasila. 

 The three legal systems made the source of legal 

material for the establishment of law in Indonesia. 

First is according to the traditional law, I here 

take the traditional law in Bali, that under 

Article 359 of the Book of Adi Gama, telling about 

Lokika Sanggraha, is the love relationship between 

a man and a woman. And, in Bali there is also a 

decency offense called dratikrama, that is a sexual 

relationship between a man and a woman in which both 

are in a marriage with someone else. Further, it is 

about Gamia-Gamana, which is a sexual relationship 

between a man and a woman who still have a family 

relationship, maybe or incest. Next, Memitra Ngalang, 

that is a married man who has a relationship with 

another woman whom he has not lawfully married. There 

is also living together out of wedding lock. So, 

the conclusion is that, according to the traditional 

law that is represented by the traditional law in 

Bali that adultery according to traditional law is 

extra-marital sexual relationship between a man and 

a woman, in which they are not bound by marriage. 



 Further, according to Islamic law as we have together 

known, that adultery is extra-marital intercourse 

committed by a man, whether he is bound by marriage 

or not, with a woman that is either bound by marriage 

or not bound by marriage, in which, the perpetrators 

are also not bound by a lawful marriage and it is 

committed based on mutual attraction.  

 The Indonesian Criminal Code does not formulate 

about what is adultery, but it could be concluded 

from Article 284 of the Indonesian Criminal Code 

that adultery is extra-marital intercourse committed 

by a man that is in a marriage or a married man, 

with a woman that is not his wife, or extra-marital 

intercourse committed by a woman that is in a 

marriage or a married woman, with a man that is not 

her husband. 

 The provision of law of adultery, rape, and same sex 

obscenity which is available in Indonesia. First, 

as we all have known together that the Book of the 

Indonesian Criminal Code, was previously Wetboek 

van Strafrecht, was being made into a law in 

Indonesia or effective in Indonesia on 1 January 

1918 during the occupancy of Dutch-Indie. Under 

Article 284 of the Indonesian Criminal Code, as 

proposed by the Appellants, that it was determined 



a punishment of jail for 9 months to a married man 

who committed adultery, that is known to him that 

Article 27 of the Indonesian Civil Code applies to 

him. Next is the married woman who commit adultery. 

Further, under Article 284 verse (1) number 2A, 

“Any man who takes a direct part in the act knowing 

that the guilty co-partner is married.” Article 284 

verse (1) letter b, “Any unmarried woman who takes 

a direct part in the act knowing that the guilty 

copartner is married.” 

 And Article 27 of the Book of Indonesian Civil Code 

apply to that copartner. 

 The formulation of Article 285 of the Indonesian 

Criminal Code concerning Rape that anyone who by 

using force or threat of force forces a woman to 

have sexual intercourse with him out of marriage, 

shall, being guilty of rape, shall be punished with 

a maximum imprisonment of twelve years. 

 Under Article 292 of the Indonesian Criminal Code, 

it was specified, “Any adult who commits any obscene 

act with it minor of the same sex whose minority he 

knows or reasonably should presume, shall be punished 

by a maximum imprisonment of five years.” It was in 

the Indonesian Criminal Code. 



 The opinion of Ter Haar and Imam Sudiyat, that the 

consequence of adultery is. The child conceived outside 

marriage in several legal environments of custom people 

have a legal relationship with the unmarried woman 

who gave birth to that child. That is applicable in 

Minahasa, Ambon, Timor, and Mentawai. According to Ter 

Haar and Imam Sudiyat that in other places there is 

a stern rejection from the people to unmarried 

mother with her child that is born outside marriage. 

 In the beginning, according to Ter Haar and Imam 

Sudiyat, they were exiled from the people, killed, 

or suffocated, or being drowned, or submitted to 

the king as slave. So, they were moved into the 

group of outcasts for the relevant society. 

 But now, there is a regulation of forced marriage, 

that is a woman who is pregnant out of marriage 

would be married to the man who is appointed by the 

woman to be her wife. 

 In Bali, the punishment is also imposed against the 

man who impregnated that woman because he does not 

want to marry her. Supomo also said similar thing 

happened in West Java. 

 The opinion of I Made Suarta presented that under 

Article 359 of the Book of Adi Gama which determined 

that lokika sanggraha is a love relationship between 



a man and a woman, but the man did not continue his 

love or was not loyal to his promise because he was 

afraid to be blamed, then he looked for a way to 

avoid himself from his mistake, where the male claimed 

to be raped by the woman. If that so, it was 

supposed to be punished with a penalty of 24.000 

kepeng. The next development in the court in Bali, 

that about that lokika sanggraha, it was a material 

criminal action because pregnancy was a condition 

for the charge of lokika sanggraha to be claimed. 

 Apparently in Indonesia, several years about the 

law of Majapahit which was applicable in the 13th 

and 14th century AD about the legal provision against 

the perpetrator of adultery, rape, and same sex obscenity. 

Here under this Article 199, it was translated by Prof. 

Dr. Slamet Muljana regarding the Majapahit law, 

under that Article 199 it stated about the prohibition 

to sleep with another person’s wife, it was provided 

that anyone who sleep with another person’s wife 

after following her to her house because he was 

attracted to her, upon him, death sentenced would be 

imposed by the ruling king. Also about the prohibition 

of obscenity, the punishment was a penalty of 4 

times. That whoever, teacher, children, elderly, 

Brahmin, scholar, and all people who were seen as 

priest just like many people if they committed a 



tatayi or crime and then the act was proven, he/she 

would be imposed by death penalty. It was in 

Article 205 in Majapahit Law. What is called with 

tatayi? That is, to burn another person’s house, 

especially to burn the house of a ruling king, to 

poison another fellow man, to perform witchcraft to 

another man, to get angry, slandering the ruling 

king, damaging a woman’s dignity. Whoever commit 

one of the six crimes above, was not worthy of 

forgiveness by the ruling king. If his/her wrongdoing 

was proven, he/she would be sentenced to death 

without any process. The prohibition of homosexual 

could be found in Article 17 of the Majapahit law, 

that was, whether kedi people [Sic!], meaning here, 

homosexual, thief or a liar if already proven, 

would be sanctioned with death sentence by the 

ruling king. Anyone who obstructed or (voice is 

unclear) person who got the order to (voice is 

unclear) kedi people would be sanctioned with a 

penalty of 4 laksa of the ruling people. After paying 

the penalty, that person would also be sanctioned 

with death penalty. This, among others, there are 

several rules in Majapahit law also under Article 

214, “If there is a woman who marries or ask to marry 

her woman friend, if there is a woman who lives 

with another woman who escapes from her husband’s 



chase, if there is a woman who provides a place to 

the escaping woman, those three kinds of women 

shall be sanctioned with a penalty of 4 tali by the 

ruling king.” Well, there was also prohibition of 

adultery in the serat angger-angger jawi which 

prevails in the Kingdom of Surakarta and Yogyakarta 

in the year 1776, under Article 39 maybe I could 

read it, with your permission. “If there is a person 

who cheats with another person’s wife or relative, 

etc. while the person who cheats is caught, then 

present that person to the court, if it is already 

evident, forced by the police to be proceeded to 

the government, and the Duke of Sosodinigrat would 

sentence him with 50 real penalty to the person who 

cheats. If that person does not pay the penalty, he 

will be lashed with rattan for 200 times and shall 

immediately be thrown outside the area.” There are 

several following rules, but to cut the time, I 

read until that provision only. 

 The provision of law concerning adultery, rape, and 

same sex obscenity according to Islamic law. Before, 

I would like to say that there is the right of God 

under Islamic law, among others is, about the 

punishment against a person who commits adultery 

that could be proved according to Islamic sharia, 

which is had adultery. There is the right of humans 



which is related to civil rights, there is the right 

of God, and the right of humans which is combined 

here, for example, against someone who is alleged 

to do adultery, while that person cannot prove 4 

witnesses had qadzaf, then there is also had sulton. 

This is the right of the country in relation to the 

punishment based on ta’zir, for example if an adultery 

cannot be witnessed by 4 male witnesses that are 

qualified, the punishment could be determined based 

on ta’zir. The legal basis in Alquran in the Letter 

of An-Nur verse 2, which translation is, the [unmarried] 

woman or [unmarried] man found guilty of sexual 

intercourse - lash each one of them with a hundred 

lashes, and do not be taken by pity for them in the 

religion of Allah, if you should believe in Allah 

and the Last Day. And let a group of the believers 

witness their punishment. Also the action which is 

close to adultery act is also prohibited under the 

Letter of Al-Isra verse 32. 

 In the hadith of Rasulullah concerning the punishment 

of adultery here is about Ma’iz Bin Malik, the 

hadith told by Ahmad Bukhori, a Muslim from Abu 

Hurairah, in which at that time, in short, Ma’iz Bin 

Malik came to Rasulullah who claimed that he had 

committed adultery, admitted for 4 times, and then 

he was sanctioned with stoning by Rasulullah SAW. 



Also with Ghamidiyah, Ghamidiyah also admitted in 

front of Rasulullah that she had committed adultery 

and was pregnant with the child from that adultery. 

Then, by Rasulullah, because she was pregnant and she 

had also admitted 4 times in front of Rasulullah, 

her punishment was delayed because she was pregnant. 

Then, until she gave birth and finally, she was 

also punished with the adultery punishment. 

 About rape. This, according to me, its punishment 

is the same with the adultery hadith because I myself 

do not study more about this rape, but according to 

Imam Malik and Imam Syafii, and Imam Hambali, the 

victims of rape could be indemnified with mitsil 

dowry. Well, after I conducted a review, this mitsil 

dowry is quite substantial because maybe if in Indonesia, 

the mitsil dowry does not exist, meaning it is not 

specified as in another area. I refer to Imam Syafii 

who said that dowry for a woman is 500 dirhams. And 

Rasullulah also gave out dowry to his wife according 

to Siti Aisyah R.A. totaling 12,5 uqiyah. After it 

was calculated, it was equivalent with around 600 

dirhams. Rasullah once gave a dowry to his wife 

Ummu Habibah, if not mistaken, upon the gift of a 

king amounting to 4.000 dinar and 4.000 dirham, 

apparently, it was also billion. Well, this was 

about indemnification, it is true that in Islamic 



law, it is not differentiated expressively between 

public law or the right of Allah with private law. 

This is the basis of law from the prohibition of 

same sex relationship in surah Ash-Shu’ara verse 

165 which translated, “Do you approach males among 

the worlds and leave what your Lord has created for 

you as mates? But you are a people transgressing.” 

In the hadith, Rasulallah SAW which was told by the 

5 imams except Nasa’I and Ikrimah from Ibnu Abbas, 

he said that Rasulullah S.A.W said, “Whoever meet 

someone who plays liwath or homosexual, then kill 

the fa’il and maf’ul.” Also with lesbian.  

 In Banten, that is in Tangerang City is 34%. Apparently, 

in Pandeglang Regency is 73%. Why is that so? Because 

Pandeglang is close with Carita Beach, that is what 

I know so that Carita Beach is the environment of 

Pandeglang Regency. Here I presented a table about 

the causes Islam people do not commit adultery. First, 

because of the consciousness and compliance of the 

Islam people in exercising the law of Islamic religion 

which prohibited adultery in Jakarta was given by 

63% respondents. Then, in Tangerang by 67%. In Pandeglang 

57%. Further, they do not commit adultery because it 

is forbidden by the norm of the people or traditional 

law which is based on Islamic law. Here, the theory 

reception a contrario applies. In Jakarta 21%, in 



Tangerang 24%, then in Pandeglang 25%. So, here they, 

after I calculated that the number of respondents 

who chose for Islamic law and traditional law that 

is not contradictory with Islamic law are 84% in 

Jakarta, 91% in Tangerang, and 82% in Pandeglang. 

Further, the member of the people or respondents 

who choose the Indonesian Criminal Code is 3%. So, 

according to them, the reason someone do not commit 

adultery is because the Indonesian Criminal Code 

prohibited adultery with the punishment of 9 months’ 

imprisonment. This was answered by, in Jakarta, respondent 

3%, in Tangerang 3%, and in Pandeglang 4%. Next is 

the provision of law that could prevent a Muslim 

from adultery. According to the respondents in Jakarta, 

what is the provision that could prevent someone 

from committing adultery? The provision according to 

Islamic law is that adultery, in Jakarta was answered 

by 66% respondents, in Tangerang 71% respondents 

and in Pandeglang 72%. Further, what could prevent 

the Muslim from committing adultery is also the 

application to the perpetrator of adultery, that is 

Islamic law, traditional law, and also the Bill of 

the Indonesian Criminal Code.  

 What is the traditional law like? For example, 

being exiled or paraded in the village. In Jakarta 

3%, then, in Tangerang 8%, in Pandeglang 5%. These 



numbers are, after being combined, Islamic law and 

the law that is not contradictory with Islamic law 

is 69% in Jakarta. They opined that Islamic law and 

traditional law or the Indonesian Criminal Code 

that is not contradictory with the applied Islamic 

law or prevent a Muslim from committing adultery is 

69%. Then, in Tangerang 79%, in Pandeglang 77%. 

Further, the people who opined that the Indonesian 

Criminal Code could prevent someone from committing 

adultery for Muslim. There are 12% in Jakarta, in 

Tangerang = 10%, in Pandeglang = 9%. Then, respondents 

who answered that the Bill of the Indonesian Criminal 

Code Year 2008 which threatened five years punishment 

could prevent Muslim who do not commit adultery, it 

was chosen by 15% respondents in Jakarta, in 

Tangerang = 19%, and in Pandeglang = 15%. Respondents 

chose traditional law and the Indonesian Criminal Code. 

 The relationship of Islamic law with traditional law 

and western law, there are five theories, Theory Receptio 

In Complexu, Theory Receptie, Theory Receptie Exit, 

Theory Receptie A Contrario, and what I found myself 

Theory Neo Receptio A Contrario. 

 Perhaps what is presented here is about the 

consequence of adultery for family and order of the 

society. Here is under Law Number 1 Year 1974, 

under Article 43, it was determined, certainly 



juncto Ruling of Indonesian Constitutional Court 

Number 46/PUU-VIII/2010 year 2012 previously. That 

it was related with relative relationship because 

relative relationship for a child from adultery or 

a child from rape, there is no relative relationship 

with the father who owns the sperm even if it has 

been proven according to Article 43, which phrase 

has been altered by the MK Ruling. 

 The same also applies regarding the traditional 

law. That a child from adultery is, according to 

Soepomo [Sic!] only has a legal relationship with 

his/her mother and his/her mother’s family. While 

according to Islamic law, I had said earlier here. 

If in western law, a recognition could be exercised 

for that child from adultery, in which his/her 

position in the inheritance law is not as much as a 

lawful child. Because a child from adultery, according 

to Imam Syafi’I and Imam Maliki, so a man could 

marry a daughter from adultery, or a granddaughter 

from adultery, a sister and a niece from his daughter 

from adultery because those women do not have a 

relative relationship in sharia, but different with 

Imam Hambali and Imam Hanafi here. So, if speaking 

about inheritance, yes between them, it has already 

been determined that they could not inherit each 



other as provided in the compilation of Islamic law 

Article 186. 

 I have presented about the inheritance area. Next, 

also related with the Law of Child Protection. 

Because here, under the Law of Child Protection, it 

was connected with Presidential Rule number 54 Year 

2007 concerning Child Adoption. There is a requirement 

for someone to be a prospective adoptive parent, 

which is not same sex couple. So, same sex couple 

is not allowed to adopt a child. Next, other law, which 

is Law of Health juncto, connected with Presidential 

Rule Number 61 Year 2014 concerning Reproductive 

Health. Apparently, reproduction with help or 

pregnancy outside natural ways, could only be 

executed by a husband and wife who is bound in a 

lawful marriage. Meaning, same sex couple is not 

allowed to do it, as well as adultery.  

 In Malaysia. Now, next, here, I would also like to 

say that according to me, based on the explanation 

above that Pancasila is an ideological ground of 

the philosophy of the nation and Republic of Indonesia 

and so on. Next, Article 24 of the Indonesian 

Criminal Code, does not give out opportunity for 

many kids that are conceived out of adultery. Why? 

Because, apparently those kids from adultery, their 

civil rights, both according to traditional law and 



Islamic law, cannot be met in having a relationship 

with their biological father. Because if, for 

example, the child from adultery or child from rape 

is a girl, her biological father cannot be her 

marriage guardian, according to Islam, also in some 

of the custom people. 

7. Asrorun Ni’am Sholeh 

 The President, as the head of the country had decided 

sexual crime, especially against a child, as an 

extraordinary crime and therefore, there should be 

extraordinary measures in preventing and handling 

it, this was presented by the President on 10 May 

2016 and restated on 25 May 2016. Why extraordinary? 

First, the form of violence that very much varies, 

starting from physical violence, psychological, verbal, 

sexual including in it is cyber space. Its number 

tended to increase based on the data of the 

perpetrators starting from the perpetrators, victims, 

age group, and also their sex. The profile of the 

perpetrators also varies, parents, teacher, religious 

figure, senior in a school, maids, and many others. 

Its locus also varies, including in it is same sex. 

 Data of children cases from 2011-2015 showed an upward 

trend and recorded that the case of violation of 

children’s right that are related to the case of 

children standing before the law, positioned the 



first rank from 2011 to 2015 and in particular, the 

cases of violence-based sexual placed the first 

order. Next. This is the quantitative data. 

 The measure of prevention that had been done. I 

think this is a realization of that commitment of 

extraordinary handling, 11 June 2014, the President 

of the Republic of Indonesia had issued Presidential 

Instruction concerning the Anti-Sexual Crime Against 

Children National Movement. 

 On 20 October 2014, there was a state’s commitment 

through the House of Representatives and also the 

President as the legislator in relation to the 

formulation and also issuance of Law Number 35 Year 

2014 concerning Amendment on Law 23 Year 2002 

concerning Child Protection which, in essence, is a 

restatement on prevention mechanism starting from 

the upstream and also the addition of punishment 

for the perpetrator. 

 On 25 May 2014, a Government Regulation in Lieu of 

Law was issued by the President, which in essence, 

also focused in adding the punishment for the 

perpetrator of sexual crime against children. Today, 

on 23 August 2016 in the House of Representative, a 

Plenary court had been held to validate the 

Government Regulation in Lieu of Law as a law. 



 The matter of the people’s commitment, the norms 

which live among the people acknowledged that 

obscenity act and also sexual-based crime is a 

crime and it is rejected in the values upheld among 

the people. In addition to the government’s commitment, 

the People of Indonesia with their lived-up values, 

rejected the activity of adultery practice and also 

same sex obscenity, one of which at the end of 

2014, on 31 December 2014, the Indonesian Ulema 

Council enacted a fatwa related to the activities 

of lesbian, gay, obscenity, and also sodomy, and one 

of its clauses of obscenity activity was impingement 

of sexual lust such as groping, grabbing, and other 

activities without legal marriage contract that is 

committed by anyone, whether committed against a 

person of different sex or of the same sex, to 

either adult or child, is forbidden (haram). 

 There is a provision of law that is not in line with 

the commitment of war against sexual crime. One of 

which, the Indonesian Child Protection Commission 

(KPAI) assessed Article 284, Article 292 in particular 

of the Indonesian Criminal Code gave an impression of 

tolerance and also permissiveness to the occurrence 

of sexual crime among the people. Article 292 could 

be translated in a contrario way in the event of 

same sex obscenity act committed by adults, it 



would be allowed or at least was not considered a 

wrongdoing by this article. The allowance of same sex 

obscenity act and sexual crime that is committed by 

adults would give an impression in the eyes of the 

children that such behavior is legal. Children then 

take an example with their imitation theory, which 

will eventually lead to the occurrence of obscenity 

and also sexual crime committed by a child to 

another child. 

 Where is our responsibility? Article 20 of Law Number 

23 Year 2002 concerning Child Protection stated that 

there are 5 pillars which organize child protection, 

family, parents, people, government, and also country. 

Therefore, as a part of the pillars of organization 

of child protection, we all here is an element of the 

country, are responsible to actualize the commitment 

of child protection, one of which, is through improvement 

of regulation. 

 Perspective of the KPAI review is classified into 

two, categorized into 2. First, general review related 

to the critique of the perspective of adultery and 

also obscenity in the Indonesian Criminal Code. The 

offence of adultery in the Indonesian Criminal Code 

upholds liberal idea over human’s body. Liberal idea 

frees or separates the context of public interest, 

social order over someone’s body. A body is only 



someone’s autonomous business, including reproductive 

organs and genitals hence it permits free sex on 

the basis of mutual attraction. Body, to someone or 

its owner, is assumed as a personal and domestic 

business, neither social business nor the country’s 

business, and I think this is 180 degrees different 

with our post-reformation commitment related to making 

domestic business at that time, to be related to 

social order, it was included in the scope of law 

regulation. Including, extremely, to free or even 

oppose the presence of the country over someone’s 

body hence the adultery act in which its perpetrator 

is not related with the family, was formulated by 

the Indonesian Criminal Code, as not an offence. 

 The liberal idea of adultery offence in the Indonesian 

Criminal Code does not have legitimation and 

constitutional juridical justification, especially 

post-amendment. Article 28G verse (1) of the Constitution 

of the Republic of Indonesia acknowledged the right 

of each person over protection of personal, family, 

honor, dignity, and assets. I think this is a very 

important point. Next, just next. Done, a bit quick. 

 Now, this is KPAI’s review on article per article 

and we specifically had a plenary meeting about it 

yesterday. It means that this is not my personal 

view. Article 284, “Sexual intercourse is not merely 



a venting of sexual desire, but it remains one of 

the facilities to reproduce a child.” 

 Part of the basic rights of children is the right 

to obtain identity. Article 27 of the Law of Child 

Protection, it was mentioned explicitly and therefore, 

the process of child birth should be through a 

justified way in order to guarantee protection for 

the children. One of the legal ways to vent sexual 

desire is through marriage, referring to Law Number 

1 Year 1974 concerning Marriage. The main problem 

which is often experienced by children who came from 

extra-marital sexual intercourse is the problem of 

population administration service, psychological 

issue, sociological problem in the middle of the 

society, he/she will be faulted as a child whose 

basic right is not met. 

 The attempt to protect children should be settled 

from the upstream. Even if the Constitutional Court 

has issued a law breakthrough with its special 

decision regarding Article 43 of the Marriage Law, 

but in fact, sociologically as well as psychologically, 

the children’s basic rights remain violated. The 

affirmation of prohibition against extra-marital sexual 

intercourse aims to ensure the certainty there will 

be no child whose basic rights shall be impeded due 

to the factor of extra-marital sexual act. Extra-



marital sexual intercourse is clearly not justified 

by the religious norm and also our positive law. 

However, protection for child is not provided maximum 

enough considering there is still no formulation 

which explicitly prohibit and criminalized people 

who commit extra-marital sex. Extra-marital sex, 

whether by force or with the consent of both parties, 

whether a married person or single should be forbidden 

because it will result in the violation of a 

child’s basic right due to the action of his/her 

biological parents that is not legal, and therefore 

a child is born to bear the consequence of the law 

as I had presented previously, in addition to the 

child also bear the social burden as well as 

psychological burden. 

 With preventive approach to ensure child protection 

is carried out holistically, the criminal scope of 

extra-marital sex as specified in Article 284 of 

the Indonesian Criminal Code should also include 

extra-marital sex, whether by force or with consent, 

whether committed by someone who is already or not 

yet married, both parties, whether already married 

or not yet married. To limit the criminalization of 

extra-marital sex only to those who have been married 

and with the offence of report is contradictory 

with the principle of child protection, does not 



consider the best interest for children also contradicts 

with the right to ensure life sustainability as well 

as growth and development of a child as specified 

in Article 28D of the Constitution of the Republic 

of Indonesia. In order to ensure the guarantee of 

child protection since birth from an illegal couple, 

extra-marital sexual intercourse should be prohibited. 

 Article of adultery, especially Article 284 of the 

Indonesian Criminal Code is only limited by one of 

the perpetrators should be under the marriage 

contract, which basically, is very dangerous for 

the culture of family in Indonesia and damages the 

order of the society. Extra-marital adultery according 

to Article 284 of the Indonesian Criminal Code is 

still considered as not forbidden in the positive 

law in Indonesia, while extra-marital adultery is one 

of the factor that causes violation of children’s 

right especially civil right and also his/her 

social right. The child who is born out of adultery 

is prone to violence, neglect, and also ignorance 

of his/her civil rights. Article 292, the KPAI 

viewed that the scope of child protection in the 

matter of obscenity act prohibition is not only 

limited to the child who becomes a direct victim, 

that is by criminalizing the adult who committed 

obscenity act against a child. However, wider than 



that, same sex obscenity act tends to repeat its 

act due to addiction factor. I think scientific 

approach had shown it. Which leads to, if the act 

is not strictly prohibited with a clear criminal 

punishment, that person will always tend to look 

and repeat his/her behavior. And the group that is 

most vulnerable to be a victim of guile, is 

children. This is in line with the explanation of a 

psychology expert when explaining about the danger 

of pornography, one of which it produces addiction, 

in addition to also become de-sensitized to be not 

sensitive toward sexual crime act which occur 

amongst the society. 

 In order to do early prevention to the potential 

threat of violence and obscenity against children, 

the country should ensure early protection from the 

upstream by preventing same sex obscenity practice 

and impose sanction against its perpetrators. The 

case of obscenity against a child which occur in a 

top school in South Jakarta area, its perpetrator 

had previously been a victim of same sex intercourse 

with the perpetrator being an adult or teacher, 

which later became a wanted person of FBI. We could 

read the links and we all know the news. 

 By not enforcing any criminal sanction against the 

perpetrator, what will happen is more practice of 



obscenity act will be more open, which further could 

be imitated by the children. 

 Direct finding from the KPAI complaint data, on 11 

February 2016, received a complaint related with 

same sex obscenity which was committed by a child 

with Complaint Number 92/KPAI/PGDM/2016. Where the 

13-year-old child, a junior high school student in 

Cibubur area, East Jakarta, committed obscenity with 

his classmate of the same sex and based on the 

explanation from the result of handling carried out 

by KPAI, it was done because the children had seen 

similar activities committed by adults. The rehabilitation 

process was performed and apparently, in the recovery 

process, an information was gained that this child 

had been performing it since elementary school age. 

On this ground, substantive protection for children 

should be actualized by showing that the adults who 

commit obscenity act with other person of the same 

sex are threatened with jail imprisonment for 5 

years the longest. This restriction is to certainly 

for the purpose of giving deterrent effect, as well 

as to prevent understanding for the children that 

such obscenity act should be tolerated as long as 

the perpetrator is an adult. In addition to that, 

also in order to prevent the emergence of child’s 

victim as a result of addiction from adult 



perpetrator who, at any time, could look for a 

victim and the most vulnerable group is children. 

 This construction of law could be added so that the 

emphasis on children shall be in the framework of 

addition, instead of limitation. Meaning, in Article 

292, children becomes the prerequisite for punishment. 

In various laws and regulations, Law of Child 

Protection, and also Law of Pornography, Law of 

Broadcasting made children as the focus, but as the 

aspect of addition when someone involve children, 

including also Law of Narcotics. 

 Article 292, as long as it is translated only limited 

to a child, will cause uncertainty before the law 

that is highly potential to conceive injustice for 

many groups of people and threaten the existence as 

well as spirit of child protection to grow and 

develop, as well as there is no guarantee of rights 

on the protection against violence as provided 

under Article 28B verse (2) of the Constitution of 

the Republic of Indonesia. 

 Conclusion. Legal norm related to sexual crime in 

laws and regulations should have the same spirit 

with the Constitution of the Republic of Indonesia 

which points to the best interest for children and 

guarantee children’s right for life sustainability, 



growth and develop according to their value and 

dignity. Therefore, Article 284 of the Indonesian 

Criminal Code should be harmonized with the basic 

legal norm under the Constitution of the Republic 

of Indonesia, particularly Article 28B as well as 

the spirit of legal reformation in the post-

amendment legislation of the Constitution of the 

Republic of Indonesia, like Law of Child Protection. 

 KPAI concluded from the study performed, that Article 

284 and also Article 292 of the Indonesian Criminal 

Code disadvantaged children’s basic right, the right 

for life sustainability, the right to grow and also 

the right to develop in accordance with their value 

and dignity, and it had the potential to open 

opportunity for the occurrence of violent act. 

 That the disadvantage of children’s right due to 

Article 292 of the Indonesian Criminal Code, as 

long as it provides the room of same sex obscenity act 

to occur, is very real because it will be followed 

by imitation process, produce permissiveness toward 

obscenity act, in addition to the high potential of 

the occurrence of threat of violence against 

children which is certain to happen due to the 

absence of explicit restriction against same sex 

obscenity act, even it could be implied from the 

provision of this article, as permissiveness for 



same sex obscenity act, and children do not obtain 

certainty under the law to gain the guarantee of 

basic right for life sustainability and right for 

protection against violence. If there is a rule 

that is explicit against the restriction of same sex 

obscenity act and impose a criminal sanction against 

its perpetrator, it will solidify the responsibility 

of the country in fulfilling children’s basic 

right. KPAI is of the opinion that Article 292 of 

the Indonesian Criminal Code which stated, “Any 

adult who commits any obscene act with it minor of 

the same sex whose minority he knows or reasonably 

should presume, shall be punished by a maximum 

imprisonment of five years” is contradictory with 

the constitution if it emerges the understanding 

that the restriction does not apply for adult who 

commit an obscenity with another person of the same 

sex that is also an adult. 

 KPAI recommends the Constitutional Court to accept 

the Appellants’ request because that article is 

contradictory with the Constitution of the Republic 

of Indonesia, and is not in line with the principles 

of child protection. Even this provision, as long 

as it is not translated as the prohibition for 

adult who commit an obscenity act with another 

person of the same sex in general, is contradictory 



against the spirit of child protection in substance 

and it threatens the basic rights of the children 

for life sustainability for growth and development, 

and on the protection against violence as specified 

in Article 28B verse (2) of the Constitution of the 

Republic of Indonesia. 

 A child should also be ensured to obtain protection 

from the certainty of life sustainability by not 

criminalizing same sex obscenity act, the country has 

factually participated in perishing the generation 

and therefore, threatening the sustainability of 

life of the children of Indonesia. 

8. Atip Latipulhayat 

 Three main issues that emerge in this review is first, 

adultery which in the limited scope of norm, only 

applies for those that have been married. Second, 

rape which scope is also limited, that is the victim 

is only women. Third, obscenity act that is also limited 

to an underage victim. 

 The three issues in the Indonesian Criminal Code 

are classified in the chapter concerning morality 

crimes. The norms used in the Indonesian Criminal 

Code, are based on the values which by the Appellants, 

are considered contradictory with the Constitution 

of the Republic of Indonesia. 



 For the parties that agree with the existing norms 

in those articles and use Human Rights as their 

main argument, in general will claim that the norm 

in those articles are already in line with the 

universal norm of human rights. On the contrary, 

those who reject those articles, especially in the 

context of Indonesia will reject the claim of Human 

Rights universality because it is contradictory with 

the constitution norm. 

 For the follower of absolute Human Rights universalist, 

particular values are not only obstructing the 

implementation of Human Rights, but are also considered 

non-existent at all, those particular values are, 

whether those that come from religious teachings or 

wisdoms and fundamental values of a nation. The 

underlying question is, does absolute Human Right 

universalism exist? 

 The Honorable Council of Judges of the Constitutional 

Court, Human Rights are the rights that are attached 

to humans as the creatures of God, humans are born 

with basic rights that attach to them as an 

inseparable part to state that humans are the most 

noble creatures of God, in this context, then Human 

Rights in actual meaning is something that is given 

in nature, is religious teachings and values of 



fundamental wisdom for the nations that become the 

main source of the norms of Human Rights. 

 Human Rights is the human themselves, Human Rights 

are never separated from humans, except by the deed 

of humans that have lost their humanity identity. 

 The birth of modern Human Rights, which among others, 

is marked by the formation of instruments of 

international law concerning Human Rights, especially 

after World War Two, is mainly caused by imperialism 

and colonialism which its substance is no other 

than dehumanization. Imperialism and colonialism 

had buried the Human Rights. In this context, Human 

Rights should be understood as a process and effort 

to humanize human (humanization of human being). 

Modern Human Rights is to find again human beings 

and their humanities, as such, Human Rights exist 

and are embedded in each life of human beings from 

various nations. Human Rights are universal in the 

order of values or principles, but when those 

values or principles are formulated into concrete 

norms, Human Rights are no other than a collection 

of particular values. Universalism of Human Rights 

are no other than common platform which is composed 

of raw materials of particular values, in this 

understanding, the universalism of Human Rights does 

not function and place themselves as a decision-



making judge for particular values, instead placing 

it as the strengthener of that common platform. 

 In the Universal Declaration of Human Rights that 

is considered as a legal instrument which strengthens 

the universalism of Human Rights is in fact strengthening 

the view that the universalism of Human Rights itself 

occurs more to the order of values and principles 

of the universalism of Human Rights contained by it 

is a recognition on the values and principles of 

Human Rights. The Universal Declaration of Human 

Rights is intended to be as a standard of setting 

and implementation that could be made a model in 

forming constitution or other national laws. 

 Its packaging in the form of declaration through 

instrument of the UN’s common council resolution 

instead of an international agreement showed the 

comprehension and implicit acknowledgement to the 

existence of particular values. The writer of the 

declaration fully realizes that its formulation, in 

procedural, lacks democracy deficit because it only 

involves a few number of countries, added with the 

fact that some countries expressed their objection 

against Article 18 concerning the freedom to choose 

a religion, especially apostasy right. Therefore, 

the instrument of declaration is considered a moderate 

choice. Through this mechanism, the universalization 



of Human Rights is not something that is top-down 

in nature, instead the mechanism is synergistic 

with particular values. 

 Difference in view between the concept of 

universalism and particularism of Human Rights had 

actually ended since the signing of the 1993 Vienna 

Declaration which stated that there was a recognition 

on the presence of regional minimum standard. That 

declaration also stated that the implementation of 

the value of Human Rights universalism should also 

account for the special circumstances of each country 

that has diversity in culture, religion, social, 

economy, and politics. 

 The current Minister of the Foreign Affair of Singapore, 

Shunmugam Jayakumar, reminded that the acknowledgement 

on universal Human Rights was dangerous if the 

universalists used that acknowledgement in order to 

eliminate the reality of Human Rights diversity. 

Human Rights is particular universal, not absolute 

universal. Human Rights should be the intermediary 

between those diversities or differences. 

 The practices of Human Rights in Europe which are 

often considered as the Qibla of human rights protection, 

especially those who claim absolute universal, instead 

showed an opposite development, that could understand 



and realize more about the important meaning of 

particular values in Human Rights. 

 Prof. Willem Van Genugten, an international professor 

from Tilburg University, which is also a President 

of International Law Association in Europe, in a 

discussion with me in Clingendael Institute Netherlands 

in August 2015 said that today, it is impossible to 

implement the principles of Human Rights in a top-

down way with the excuse of universalism of Human 

Rights, but it should be bottom-up by considering 

particular values in each country. The statement 

from Prof. Genugten in many things is confirmed by 

looking at the practices of Human Rights in Europe 

below. 

 The European Human Rights Court, in addition to referring 

to the limitation of Human Rights in the European 

Convention of Human Rights, also uses the doctrine 

of margin of appreciation in analyzing and deciding 

upon cases. This doctrine is a space for the European 

Court to consider national interest of a country in 

fulfilling the obligation of convention. 

 Novak in his book Introduction to International Human 

Rights Regime stated that this doctrine is a limitation 

of Human Rights. The background of the birth of the 

margin of appreciation doctrine was properly exposed 



by (voice is unclear) as follow, allow us to quote in 

its original language, “The background of the doctrine 

is the difficulty of in empossing the rule of law 

set out in the European convention of human rights, 

because the divert social, economics, politics, and 

culture. It was recognized by the European themselves, 

that they are hetero-genes in reverse the non-

European often thinks that European was homo-genes. 

Margin of appreciation will be allowed to be applied, 

where there is an absent of uniform European conception 

of the implicates of the convention.” 

 In the context of recognition of the rights of 

LGBT, namely the demand for the LGBT to be legally 

accepted to, for example, carry out same sex marriage, 

to use the identity as a transsexual individual, the 

concept of Human Rights particularism shall prevail. 

The right to marry is the right owned by all men 

and women, but it does not mean that the right give 

out a definition that a man can marry another man or 

a woman with another woman. When a country give a 

right for same sex marriage for the LGBT, it does 

not mean that its application should be the same in 

all countries in the world. The universal Human Rights 

value which exist in this context is the right to 

marry which, in principle, is to form a family and 

proceed successors. It is based on the principle that 



Human Rights itself is the right that is attached in 

human himself, given by God. Then how about the claim 

of the universalists that the freedom to choose one’s 

partner is a fundamental right? 

 The law of marriage in one country is certainly different 

than in another country and usually, in accordance 

to the lives of social, cultural, and local religion. 

Here, human rights particularism is in practice. It 

also could be seen from several rulings of cases 

judged by the European Human Rights Court, for example 

in the case of the Schalk and Kopf vs Austria. 

Schalk and Kopf are same sex couple in Austria who 

demanded for their marriage to be legalized in the 

Country of Austria. They opined that the Government 

of Austria had failed in granting same sex marriage 

and therefore, had violated Article 12 of the European 

Human Rights Convention. The Article stated, “Men 

and women of marriageable age has the rights to marry 

and found the family recording to the national laws 

governing the exercise of this rights.” 

 The Court in its decision denied the demand from 

Schalk and Kopf by implementing the white margin of 

appreciation. The consideration of the Court was 

that Austria and its people still uphold the values 

of Christianity and in Christianity, same sex marriage 

is prohibited. Different than the cases of same sex 



marriage proposed by the Citizen of Netherlands when 

Netherland had not granted legality to same sex marriage, 

the Court always ruled in favor of the prosecutor 

and stated that the Government of the Netherland had 

violated Article 12 of the European Human Rights 

Convention. The reason of the Court was that the 

Government of Netherland and its people in practice 

have accepted well those who decide to live as same 

sex couple. Same sex couple in Netherland is quite 

high in number compared to other part of Europe. 

Therefore, when there is a request from its citizen 

for this same sex marriage to be acknowledged by 

the law of Netherland, the Court supported it and 

decided if the Government of Netherlands should 

recognize that same sex marriage. Until eventually, 

the Government of Netherland officially recognizes 

same sex marriage. 

 From those two cases above, it could be concluded that 

the recognition of the LGBT law, including in it the 

recognition for same sex marriage is entirely the 

decision of each country. Even the practice on the 

recognition of LGBT in Europe still vary. Moreover, 

the European Human Rights Court until today had not 

yet given a certainty which stated that the right for 

that same sex marriage is a universal right. Especially 



if we see a more extensive practice in the international 

level. 

 Looking at the above cases, doctrine margin of appreciation 

seems to be designed to provide flexibility in settling 

a conflict or difference in Human Rights application 

that is caused by diversity of social, politics, culture, 

and legal culture among European Countries. 

 In this case, Freeman said as follow, “Rights must 

be understood within their culture context. They 

should not be subsumed other cultural practices. It 

is to be expected nevertheless that even (voice is 

unclear) universal human rights, that maybe some 

defensible local qualification.” 

 Practices in Europe showed that the universalism of 

Human Rights only exists in the order of values, 

while in the order of practice, Human Rights is in fact, 

very much focuses on particular values. Particular 

values are not subordinate value, instead it is an 

integral part of the Human Rights itself. Reflecting 

from the practices in Europe which make margin of 

appreciation as the limitation on the claim of Human 

Rights universalism provides a strong message that 

forcing the claim of Human Rights which subordinate 

particular values is actually highly potential to 

conceive new violation of Human Rights in the name 



of Human Rights universalism. This matter becomes 

very serious if the particular values are derived from 

the religious teaching or in fact, those particular 

values come from the constitution, as what is specified 

in Article 28J of the Constitution of the Republic 

of Indonesia provides limitation in the implementation 

of freedom that is born out of Human Rights. 

 From this perspective, the decency norm being held in 

Article 28 verse (1) until verse (5), Article 285, 

and Article 292 of the Indonesian Criminal Code are 

contradictory with the particular values of the 

People of Indonesia, whether those derived from the 

country’s philosophy Pancasila, the Constitution of 

the Republic of Indonesia, as well as religious 

teachings held by the People of Indonesia. 

9. Hamid Chalid 

 Constitutional Urgency or Urgency Constitutional was 

due to at least two reasons. The first is social reason, 

the second is, certainly, legal reason. In the social 

reason why I use these social matters, I would like to 

show several facts in our community, our recent social 

condition. 

 This is an example of a news, where a news that is so 

rude and filthy about the circumstances of our society, 

“A female student of Vocational Senior High School 



became like a ball that was passed over and perforated 

by eleven boys, pregnant asking for the responsibility 

of the last boyfriend who scored a goal.” A language 

that is very improper for us to read, but that is 

what happens in our society. 

 And this is next, “Beware LGBT has started to spread 

their disease. Gay in Depok causes unrest, distributing 

condom, and how to have same sex intercourse.” Even 

they deliver modus or ways of how they commit same 

sex intercourse. This means that the relationship of 

LGBT is not merely a relationship between men or 

between women, holding hands, but if the campaign of 

condom is already there, and then they issue a manual 

to say how to teach how they commit sexual intercourse. 

This means, what they are doing in their daily lives 

is an obscenity that has been their daily habit. 

 Then, this is another example, “A pervert inn was 

raided, female students, Civil Employees, even Head of 

Village were caught.” This is also our situation. 

Next! Now, “Video of pervert couple in Samarinda 

were paraded naked, the girl was touched by the 

citizens until she cries.” This is the condition where 

street law is finally at work, where the people finally 

do their own actions to punish those perpetrators 

of sexual crime. 



 “Padang is in moral crisis, Teenager doing pervert 

act in the toilet of a mosque is punished with 30 

sacks of cement.” This is also one of the form of 

one-sided action from the people, maybe the mosque 

administrator which happened to need cement to 

build the mosque, finally the teen is asked to give 

30 sacks of cement and then is freed. 

 Why they take matters into their own hand? Because the 

positive law is not in line with the consciousness, 

belief in God, and conscience of the people. Is it true? 

Is it like that? Well, in order to answer that, let 

us take a look at first, the condition of our law, 

our current positive law. What I said earlier about 

two aspects, I just explained about the social aspect, 

and this is the legal aspect. 

 Article 284 of the Indonesian Criminal Code, the experts 

pretty much have the same opinion with Mr. Ni’am, 

in this matter to see the interpretation a contrario 

from the statements of our articles. Article 284 of 

the Indonesian Criminal Code prohibited adultery when 

one of the party or both parties have been bounded 

by marriage. This means that if we interpret it in 

an a contrario way, adultery if being committed not 

inside a marriage contract, it becomes legal. Next.  



 Article 285 of the Indonesian Criminal Code which 

prohibits rape against a woman, then a contrario against 

a man, regardless it was being committed by another 

man as well or by a woman, or gang-raped is legal. 

 Further, Article 292 prohibits same sex obscenity act 

between an adult against a child, the interpretation a 

contrario of same sex obscenity act between children are 

also legal. It means an action that could be conducted. 

 Our conclusion is that our state had quietly legalized 

adultery outside marriage, rape against men, and 

also same sex obscenity act between adult as well 

as between children. It means that our law has been 

very much liberal in reality and we let it happen 

all this time. Is that what we truly want? 

 Is it supposed to be so? Is that what the people 

want? What happen in our community where the people 

play their own judges, is actually a proof that what 

actually happened is not in line with the people’s 

will. Now, I would like to invite all of us to ponder 

these several philosophical questions. 

 The first. In the name of love and human rights, is it 

allowed and is it proper for a boy to commit adultery 

against his own mother? Can, on the name of freedom 

and human rights, a father commit adultery against 

his own daughter? Question like this is very important, 



Ladies and Gentlemen, to be asked by the experts in 

front of all of us because in reality, there is an 

issue of consciousness that is neglected in the 

idea of the universal human right which today is 

offered by the world, by the west to us which had 

been very well presented by the second expert, namely 

Mr. Atip Latipulhayat. Is it acceptable by Ladies 

and Gentlemen, if your daughter live together out 

of wedding lock commit adultery with her boyfriend? 

Is it acceptable by Ladies and Gentlemen, that your 

son commit adultery with a prostitute? Go to the 

brothels. Are the wives happy and willing if they 

find their husbands release their orgasm lust in 

the brothels? Are you, Ladies and Gentlemen, happy 

if seeing our son who is coming of age, hug and 

kiss, showing affection on the side of the road and 

perform sodomy with his male friend of the same sex? 

Ladies and Gentlemen, in my own university in the 

University of Indonesia, photos have been spreading 

in social medias. A man and a man, in the train station, 

in the campus, they kissed in public spaces. Is that 

what we want? Is it acceptable by Ladies and Gentlemen 

that our child is molested by his/her school friend 

of the same sex? Is sodomized by his/her school friend 

of the same sex? 



 If the answer to all of those questions is yes, then 

it is the right moment for us to take a moment of 

silence. I would like to pause for a while in this 

slide, Ladies and Gentlemen. The questions that I 

asked before departed from a testing stone that was 

introduced for the first time in the year 1952 in 

the American court by the judge Felix Frankfurter. 

Felix Frankfurter proposed a testing stone which he 

called as shock the conscience test. If our friend 

is a teenager, of course he could easily come to our 

male friend, we ask due to broken heart, being dumped 

by his girlfriend, ask to be killed voluntarily because 

of his own will and then we, also voluntarily because 

of being free, we kill him. Apparently, the law 

cannot accept that as truth. Why could that happen? 

Why the law until today, even in the most liberal part 

of the west, could not accept the justification 

that a father committed adultery against his own 

daughter? That means that there are limits where 

human consciousness would be vibrated once that 

sentence, even only the sentence being read, we already 

feel disgusted by that.  

 This consciousness is what actually is aimed to be 

brought to live, Ladies and Gentlemen. This consciousness 

is the highest of this human consciousness is the 

highest of human consciousness is the consciousness 



of belief in God or consciousness of religion which for 

us in our country in Indonesia, the consciousness 

of belief in God, this consciousness of religion is 

implemented very evidently and ostensibly in the 

Constitution of the Republic of Indonesia so that 

its protection is very constitutional. No longer 

based on consciousness like the judges in America 

where that consciousness shifts from time to time 

because of human’s lust which is blinded by bad 

intention to do crimes within their own will to be 

more free, and free, and free, and so on, until eventually 

there is no boundaries at all. 

 Today we see the Court of America liberates the action 

of LGBT as legal actions. A few years ago, not so long 

ago, they still consider and is still something that 

is by their consciousness, they cannot accept that 

the LGBT actions, same sex marriage could be accepted 

by them. Today they do it. Will tomorrow, will two 

more years, three more years, five more years, another 

ruling by the American Supreme Court will be issued 

that marriage between a father and his daughter or 

a son and his mother is legalized? We cannot imagine, 

where would the law go? We have to be grateful that 

our consciousness as men of God have been very well 

protected by our own constitution hence the limitation 

of our constitution has already provided enough 



clear room for us. Which one is appropriate for us 

to allow, which one is not?  

 Therefore, as such, our Constitution of the Republic 

of Indonesia became a sufficient guide for us, especially 

these Constitutional Judges, to say that no, we stop 

until here. Our consciousness as human, our consciousness 

as creatures who believe in God does not justify us 

in all of the actions that I questioned but in that 

philosophical question for us to be conducted. Also, 

what is in a contrario way by our law has been justified 

to be done quietly. Therefore, we see that it is very 

important, and if we see in the previous slide, I beg 

your pardon, I show my next slide. Please continue! 

If the answer of all of the questions above are no, 

then this is the moment for the Honorary Judges of 

the Constitutional Court to create history in 

correcting our nation’s morale. 

 This is the role that we want from the Constitutional 

Court as the protector of constitution rights. The 

impact of the MK ruling. The following picture, 

Ladies and Gentlemen. After the MK ruling later, is 

this the party that will happen in front of our 

beloved Constitutional Court Building? This is the 

party that occurs in the American Court, not in 

ours. This is how they party. Is this what we want? 

 



[2.3] Considering that the Court had accepted a written 

explanation from the House of Representatives dated 26 July 

2016, which was accepted in the Court’s Registrar on 23 August 

2016, which, in principle was as follow: 

A. PROVISION OF THE INDONESIAN CRIMINAL CODE THAT WAS 

REQUESTED FOR JUDICIAL REVEW AGAINST THE CONSTITUTION OF 

THE REPUBLIC OF INDONESIA. 

The Appellants, in their motions, requested a judicial 

review of the following articles in the following 

Indonesian Criminal Code: 

1. Article 284 verse (1), verse (2), verse (3), verse (4), 

verse (5) of the Indonesian Criminal Code: 

- Article 284 verse (1) number 1.a of the Indonesian 

Criminal Code along the phrase ‘married man’ and phrase 

‘who knowing that Article 27 of the Civil Code is 

applicable to him’ was contradictory against the 

Constitution of the Republic of Indonesia and did 

not have a legal force; hence it should be read as 

“any man who commits adultery”. 

- Article 284 verse (1) number 1.b. along the phrase 

‘any married woman’ was contradictory against the 

Constitution of the Republic of Indonesia and did 

not have a legal force; hence it should be read as 

“any woman who commits adultery”. 

- Article 284 verse (1) number 2.a. along the phrase 

‘knowing that the guilty co-partner is married’ was 



contradictory against the Constitution of the Republic 

of Indonesia and did not have a legal force; hence 

it should be read as: “2.a. any man who participated 

in committing such act”. 

- Article 284 verse (1) number 2.b. along the phrase 

‘any unmarried woman’ and the phrase ‘knowing that the 

guilty co-partner is married and that Article 27 of 

the Civil Code is applicable to him’ was contradictory 

against the Constitution of the Republic of Indonesia 

and did not have a legal force; hence it should be read 

as: 2 b. any woman who participated in committing such 

act. 

- Article 284 verse (2), verse (3), verse (4) and verse 

(5) were contradictory against the Constitution of the 

Republic of Indonesia and did not have a legal force. 

2. Article 285 of the Indonesian Criminal Code: 

- Article 285 of the Indonesian Criminal Code along the 

phrase ‘a woman … out of marriage’ was contradictory 

against the Constitution of the Republic of Indonesia 

and did not have a legal force; hence it should be 

read as: “Any person who by using force or threat 

of force, forces anyone to have sexual intercourse 

with him, shall, being guilty of rape, be punished 

with a maximum imprisonment of twelve years.” 

3. Article 292 of the Indonesian Criminal Code: 



- Article 292 of the Indonesian Criminal Code along 

the phrase “adult”, the phrase “minor” and the phrase 

“whose minority he knows or reasonably should presume” 

was contradictory against the Constitution of the 

Republic of Indonesia and did not have a legal force; 

hence it should be read as: “Any person who commits 

any obscene act with a person of the same sex, shall 

be punished by a maximum imprisonment of five years.” 

Whereas the Appellants considered that the content of the 

provision of these articles a quo is as follow: 

1. Article 284 of the Indonesian Criminal Code 

(1) Shall be punished for nine months, the longest: 

1. (a) A married man, commit adultery, who knowing that 

  Article 27 of the  Indonesian Civil Code is 

  applicable to him 

(b) a married woman, commit adultery; 

2. (a) any man who takes a direct part, knowing that 

 the guilty co-partner is married; 

(b) any unmarried woman who takes a direct part in 

 the act knowing that the guilty copartner is 

 married and that Article 27 of the Indonesian 

 Civil Code is applicable to him. 

(2) Charges can only be done upon complaints of the 

husband (the wife would be embarrassed and if upon 

that husband (wife), Article 27 of the Indonesian 

Civil Code applied to him within 3 months’ period 



after that complain, followed by a demand for divorce 

or severance from bed and board due to that act. 

(3) Upon this complaint, Article 72, Article 73, and 

Article 75 should not apply. 

(4) The complaint could be revoked as long as investigation 

before the court had not yet commenced. 

(5) If Article 27 of the Indonesian Civil Code applied 

to that husband and wife, the complaint would not 

be honored before they got divorced, or before the 

judge’s decision about the severance from bed and 

board became enacted. 

2. Article 285 of the Indonesian Criminal Code 

Any person who by using force or threat of force forces a 

woman to have sexual intercourse with him out of marriage, 

shall, being guilty of rape, shall be punished with a 

maximum imprisonment of twelve years. 

3. Article 292 of the Indonesian Criminal Code 

Any adult who commits any obscene act with it minor of 

the same sex whose minority he knows or reasonably should 

presume, shall be punished by a maximum imprisonment of 

five years. 

 

B. CONSTITUTIONAL RIGHTS AND/OR AUTHORITIES THAT  

The Appellants in the motion a quo stated that their 

constitutional rights had been disadvantaged and violated 

with the enactment of Article 284 verse (1), verse (2), 



verse (3), verse (4), verse (5), Article 285, and Article 292 

of the Indonesian Criminal Code, which in essence was as follow: 

1. That the Appellants felt that their constitutional rights 

to gain certainty under the law and protection on the 

enactment of Article 284 verse (1), verse (2), verse (3), 

verse (4), verse (5), Article 285, and Article 292 of 

the Indonesian Criminal Code. This was caused by the 

content of those articles could not encompass the 

criminalization of cases such as adultery outside marriage, 

rape against men, as well as same sex obscenity act for 

the perpetrator who are both adults or was committed 

by a child against a child; (vide Motion page 3) 

2. That the absence of law in the society apparently caused 

moral damage which could affect the social environment 

of the Appellants. Not only the safety of soul and 

dignity of the Appellants and their families were 

threatened, but it also damaged social order. For example, 

the popularity of the activities of living together out 

of marriage and the implication toward the child born. 

In addition to that, free sex among teenagers and children 

had provided a serious social threat for the successive 

generation, in this case the children and families of 

the Appellants (vide Motion page 14). These articles a 

quo were the articles that very much threatened family 

sustainability in Indonesian, and in the end threatened 

National Sustainability; (vide Motion page 22) 



That these articles a quo were considered contradictory with 

the Constitution of the Republic of Indonesia with the 

following provisions: 

1. Article 1 verse (3) of the Constitution of the Republic 

of Indonesia, the State of Indonesia is a state based on 

the rule of law. 

2. Article 28B verse (1) of the Constitution of the Republic 

of Indonesia, Each person has the right to establish a 

family and to generate offspring through a lawful marriage. 

3. Article 28B verse (2) of the Constitution of the Republic 

of Indonesia, Each child has the right to live, grow up, 

and develop as well as the right to protection from 

violence or discrimination. 

4. Article 28C verse (2) of the Constitution of the Republic 

of Indonesia, Each person has the right to self-improvement 

by way of a collective struggle for his rights with a view 

to developing society, the nation, and the country. 

5. Article 28D verse (1) of the Constitution of the Republic 

of Indonesia, The right of recognition, guarantees, 

protection and certainty before a just law, and of 

equal treatment before the law. 

6. Article 28G verse (1) of the Constitution of the Republic 

of Indonesia, Every person shall have the right to 

protection of his/herself, family, honor, dignity, and 

property, and shall have the right to feel secure against 



and receive protection from the threat of fear to do 

or not do something that is a human right. 

7. Article 28G verse (2) of the Constitution of the Republic 

of Indonesia, Each person has the right to be free from 

torture or inhuman and degrading treatment and shall be 

entitled to obtain political asylum from another country. 

8. Article 28H verse (1) of the Constitution of the Republic 

of Indonesia, Each person has a right to a life of 

well-being in body and mind, to a place to dwell, to 

enjoy a good and healthy environment, and to receive 

medical care. 

9. Article 28J verse (1) of the Constitution of the Republic 

of Indonesia, Each person has the obligation to respect 

the fundamental human rights of others while partaking 

in the life of the community, the nation, and the state. 

10. Article 28J verse (2) of the Constitution of the Republic 

of Indonesia, In exercising his rights and liberties, each 

person has the duty to accept the limitations determined 

by law for the sole purposes of guaranteeing the 

recognition and respect of the rights and liberties of 

other people and of satisfying a democratic society's just 

demands based on considerations of morality, religious 

values, security, and public order. 

11. Article 29 verse (1) of the Constitution of the Republic 

of Indonesia, The state is based on the belief in the 

One Almighty God. 



Whereas the Appellants in their Petitum requested the 

following to the Council of Judges: 

1. To grant the motion of the Appellants as a whole; 

2. To state that it was contradictory with the Constitution 

of the Republic of Indonesia, especially Article 29 verse 

(1), Article 28D verse (1), Article 28B verse (1) and (2), 

Article 28C verse (2), Article 28G verse (1) and verse 

(2), Article 28H verse (1), Article 28J verse (1) and 

verse (2) of the Constitution of the Republic of Indonesia: 

a. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“a man who … commits adultery”; 

b. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 1 

Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 



Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“woman who commits adultery”; 

c. Article 284 verse (1) number 2.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette Number 

127 Year 1958, Supplement to State Gazette Number 1660 

Year 1958) as long as it did not translate as “any 

man who takes a direct part in the act”; 

d. Article 284 verse (1) number 2.b of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 1 

Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“woman who takes a direct part in the act”; 

e. Article 284 verse (2) verse (3) verse (4) and verse (5) 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code or Book of Indonesian Criminal Code juncto 



Law number 73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian Criminal 

Code juncto Law number 73 Year 1958 concerning Stating 

the Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian Criminal 

Code (State Gazette Number 127 Year 1958, Supplement 

to State Gazette Number 1660 Year 1958) as long as 

it did not translate as, “Any person who by using force 

or threat of force forces a woman to have sexual 

intercourse with him out of marriage, shall, being guilty 

of rape, shall be punished with a maximum imprisonment 

of twelve years.” 

g. Article 292 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian Criminal 

Code juncto Law number 73 Year 1958 concerning Stating 

the Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 



Supplement to State Gazette Number 1660 Year 1958) as 

long as it did not translate as, “Any adult who commits 

any obscene act with it minor of the same sex whose 

minority he knows or reasonably should presume, shall 

be punished by a maximum imprisonment of five years”; 

3. To state as to not having a binding legal force: 

a. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 1 

Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as “a 

man who … commits adultery”; 

b. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“woman who commits adultery”; 



c. Article 284 verse (1) number 2.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 1958 

concerning Stating the Effectiveness of Law Number 1 

Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“any man who takes a direct part in the act”; 

d. Article 284 verse (1) number 2.b of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change 

the Book of Indonesian Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as 

“woman who takes a direct part in the act”; 

e. Article 284 verse (2) verse (3) verse (4) and verse (5) 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code or Book of Indonesian Criminal Code juncto 

Law number 73 Year 1958 concerning Stating the 

Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 



of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code juncto 

Law number 73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code 

(State Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) as long as it did not 

translate as, “Any person who by using force or threat 

of force forces a woman to have sexual intercourse 

with him out of marriage, shall, being guilty of rape, 

shall be punished with a maximum imprisonment of twelve 

years.” 

g. Article 292 of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code 

juncto Law number 73 Year 1958 concerning Stating the 

Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958) 

as long as it did not translate as, “Any adult who commits 

any obscene act with it minor of the same sex whose 



minority he knows or reasonably should presume, shall 

be punished by a maximum imprisonment of five years”. 

C. EXPLANATION FROM THE HOUSE OF REPRESENTATIVE OF THE REPUBLIC 

OF INDONESIA 

To the proposition of the Appellants as outlined in the motion 

a quo, the House of Representative of the Republic of Indonesia, 

in presenting its view, firstly outlined about the legal 

standing which could be explained as follow: 

1. Legal standing of the Appellants 

The qualification that should be met by the Appellants 

as the Parties had been provided under the provision 

of Article 51 verse (1) of the Law Number 24 Year 2003 

juncto Law Number 8 Year 2011 concerning Indonesia 

Constitutional Court (from hereinafter shall be referred 

to as Law concerning Indonesia Constitutional Court) 

which stated that: “An appellant is a party who claims 

that his/her/its constitutional rights and/or competency 

are injured by the enactment of a law. Such party constitutes: 

a. a person of Indonesian nationality; 

b. a community group espousing customary law in existence 

and in conformity with development in society within 

the principles of the Unitary State of the Republic 

of Indonesia as prescribed by law; 

c. a public or a private legal entity; or 

d. a state institution.” 



The constitutional rights and/or authorities as specified 

under Article 51 verse (1), was affirmed in the explanation, 

that what was meant with “constitutional rights” were 

“the rights that are provided in the Constitution of 

the Republic of Indonesia.” Provision of the Explanation 

of Article 51 verse (1) affirmed, that only the rights 

which were explicitly provided under the Constitution 

of the Republic of Indonesia that could be classified 

as “constitutional right”. 

Therefore, according to the Law concerning Indonesia 

Constitutional Court, in order for a person or a party 

could be accepted as an Appellant who had a legal 

standing in a judicial review of a law against the 

Constitution of the Republic of Indonesia, that person 

or party should first explain and prove: 

a. His/her qualification as an Appellant in the motion 

a quo as provided in Article 51 verse (1) of Law concerning 

Indonesia Constitutional Court; 

b. His/her constitutional rights and/or authorities as 

specified under “the Explanation of Article 51 verse 

(1)” was deemed to have been disadvantaged by the 

enactment of the law a quo. 

Regarding the limitation of constitutional damage, the 

Indonesia Constitutional Court had provided the understanding 

and limitation concerning constitutional damage which 

existed due to an enactment of a law should meet 5 



(five) requirements (vide Ruling number 006/PUU-III/2005 

and Number 011/PUU-V/2007), which were as follow: 

a. the presence of constitutional rights and/or authorities 

of the Appellant granted by the Constitution of the 

Republic of Indonesia; 

b. that the constitutional rights and/or authorities 

of the Appellant is deemed by the Appellant to be 

adversely affected by a Law which is reviewed; 

c. that the detriment of constitutional rights and/or 

authorities of the Appellant are of specific (special) 

nature and actual or at least of potential nature 

which according to fair reasoning are probable to occur; 

d. there is a cause and effect (causal verband) relationship 

between the detriment and the enactment of the Law 

being motioned for review; 

e. there is a possibility that with the granting of the 

motion, such adverse effect and/or postulated constitutional 

authority will never or shall no longer happen. 

If all give requirements were not met by the Appellants 

in the case of judicial review on the law a quo, then the 

Appellants did not meet the legal standing qualification 

as Appellants. Responding to the motion of the Appellants 

a quo, the House of Representative of the Republic of 

Indonesia viewed that the Appellants should be able to 

prove first whether or not it is true that the Appellants, 

as the party who considered their constitutional rights 



and/or authorities were disadvantaged upon the enactment 

of the provisions being requested for review, especially 

in constructing the existence of disadvantage against 

constitutional rights and/or authority as the impact 

of the enactment of the provisions being requested for 

judicial review. 

Based on the explanations above, on the legal standing of 

the Appellants, the House of Representative submits fully 

to the Honorable Chairman/Council of the Constitution 

judges to consider and assess whether the Appellants 

had a legal standing as provided under Article 51 verse 

(1) of Law concerning Indonesia Constitutional Court 

and Ruling of the Constitutional Court Number 006/PUU-

III/2005 dated 31 May 2005 and Ruling of the Constitutional 

Court Number 11/PUU-V/2007 regarding the parameter of 

constitutional disadvantage. 

2. Material Review on the Indonesian Criminal Code 

against the Constitution of the Republic of Indonesia 

a. Whereas the enactment of the Indonesian Criminal Code, 

from historical perspective, the Indonesian Criminal 

Code used to regulate criminal act materially in Indonesia 

was sourced from the Dutch’s colonial law namely 

Wetboek van Strafrecht voor Nederlandsch-Indie, which 

was legalized through Staatsblad Year 1915 Number 

732 and effective starting from 1 January 1918. The 

enactment of the Indonesian Criminal Code in all 



territory of the Republic of Indonesia had only been 

implemented on 20 September 1958, with the declaration 

of Law Number 73 Year 1958 concerning Declaration of 

Enactment of Law Number 1 Year 1946 concerning Criminal 

Regulation for All Areas of the Republic of Indonesia 

and Amending the Book of Indonesian Criminal Code. 

However, until today, Indonesia does not have an 

official translation from the Government of Wetboek 

van Strafrecht voor Nederlandsch-Indie that became 

the Indonesian Criminal Code. Law Number 73 Year 

1958 only mentioned the articles under Wetboek van 

Strafrecht voor Nederlandsch-Indie which prevailed 

and did not prevail in the Indonesian Criminal Code. 

b. Whereas as the result of the absence of official 

translation of the Indonesian Criminal Code from the 

Government, there were various interpretation version 

from a number of legal expert (R. Soesilo/Andi 

Hamzah/Sianturi/etc.). This resulted in the difference 

of contextual interpretation of the law from the 

aspect of language and writing technique of the 

bill of law which shifted or its meaning became 

significantly different. The difference of interpretation 

also included the verses a quo that were being requested 

by the Appellants. Examples of interpretation difference: 

 



The Appellants’ Version of 

the Indonesian Criminal Code 

Andi Hamzah’s Version of 

the Indonesian Criminal Code 

Article 284 of the 

Indonesian Criminal Code 

(1) Sentenced to jail for nine 

months the longest: 

1. a. A married man, commit 

 adultery, who knowing 

 that Article 27 BW 

 is applicable to him 

b.  a married woman, 

 commit adultery; 

2. a. any man who takes a 

 direct part, knowing 

 that the co-partner 

 is married; 

b. any unmarried woman 

 who takes a direct 

 part in the act 

 knowing that the 

 copartner is married 

 and that Article 27 

 of the Indonesian 

 Civil Code is 

 applicable  to him. 

Article 284 of the 

Indonesian Criminal Code 

(1) Threatened with sentence 

to jail for nine months 

the longest: 

1.  a. A man who is already 

 married, who commits 

 adultery (mukah/ 

 overspel), while knowing 

 that Article 27 BW 

 is applicable to him 

b. a woman who is 

 already married, who 

  commits adultery 

 (mukah); 

2. a. a man who participates 

 in committing that 

 act, while knowing 

 that the guilty co 

 -partner is married; 

 b. a woman who is not 

  married who participates 

  in the act, while 



(2) Charges can only be done 

upon complaints of the 

husband (the wife would be 

embarrassed and if upon 

that husband (wife), Article 

27 of the Indonesian Civil 

Code applied to him within 

3 months period after that 

complain, followed by a 

demand for divorce or 

severance from bed and 

board due to that act. 

(3) Upon this complaint, Article 

72, Article 73, and Article 

75 shall not apply. 

(4) The complaint can be revoked 

as long as investigation 

before the court had not 

yet commenced. 

(5) If, upon that husband 

and wife, the Article 27 

of the Indonesian Civil 

Code is applicable, the 

complaint shall not be 

honored before they get 

  knowing that the 

  guilty copartner is 

  married and that 

  Article 27 BW is 

  applicable to him. 

(2) A charge is not executed, 

instead on complaints by 

the husband/wife that is 

wronged, and if upon them 

Article 27 BW apply, 

within 3 months period, 

followed by a demand for 

divorce or separation in 

bed and dining table due 

to that reason. 

(3) Upon this complaint, are 

not applicable, the Article 

72, Article 73, and Article 75. 

(4) The complaint can be 

withdrawn as long as 

investigation in the court 

had not yet commenced. 

(5) If upon that husband and 

wife, the Article 27 BW, 

the complaint shall not 



divorced, or before the 

judge’s decision about the 

severance from bed and 

board became enacted. 

be honored as long as 

their marriage has not 

been undone by divorce or 

before the decision which 

stated to be separated in 

bed and dining table 

became enacted. 

 

c. Whereas, in principle, the House of Representative of 

the Republic of Indonesia agreed with the Appellants’ 

statement which stated that the perpetrator of free 

adultery, rape, and same sex obscenity act had imposed 

a serious threat against the concept and family 

institution as well as marriage institution, threatened 

family sustainability, which eventually could threaten 

national sustainability. That, it was true, the Appellants 

stated that sociologically Article 284 of the Indonesian 

Criminal Code could not encompass all definitions of 

the word adultery, because adultery in the construction 

of Article 284 of the Indonesian Criminal Code was 

only limited to if either one of the partners or both 

partners were committed to a marriage relationship, 

while in sociological context, construction of adultery 

was far more extensive, in addition to as provided 

under Article 284 of the Indonesian Criminal Code, 



which also included sexual intercourse committed by 

a couple who was not married. 

d. Whereas, in the absence of the provision in the Indonesian 

Criminal Code which strictly regulated about adultery 

in an extensive meaning, rape against a male victim, 

and obscenity against an adult victim, it did not 

mean that Article 284, Article 285, and Article 292 

of the Indonesian Criminal Code were not constitutional. 

Because the subject matter of the case being brought 

up by the Appellants was about the issue of norm 

that had not been regulated in these articles a quo 

of the Indonesian Criminal Code, hence according to 

the Appellants, there was an absence of law. Whereas in 

that case, the Appellants recommended a recommendation 

of a new norm as intended by the Appellants to the 

House of Representative of the Republic of Indonesia 

for a legislative review to be performed which was 

the authority of the legislators to improve it. 

That, the absence of the said provision was not a 

reason to offence non-constitutionality of Article 

284, Article 285, and Article 292 of the Indonesian 

Criminal Code. Regulation regarding adultery in an 

extensive meaning, rape against a male victim, and 

obscenity against an adult victim, was important in 

order to provide protection and a feeling of 

security to the whole nation of Indonesia. 



e. Whereas, in addition to that, with the availability of 

various interpretation perspective of the Indonesian 

Criminal Code, it implicated to the request of the 

Articles a quo that the Appellants’ motion became 

obscure, because the meaning of the articles being 

requested in the motion a quo, was unclear of which 

provision that was considered to be contradictory 

with the Constitution of the Republic of Indonesia 

because there were differences in the interpretation of 

the contextual content of the Indonesian Criminal Code. 

f. Whereas, currently the House of Representative of the 

Republic of Indonesia was undergoing the discussion 

of the Bill of the Indonesian Criminal Code together 

with the Government, in which one of the material 

that would be regulated was about extra-marital 

adultery. The things requested by the Appellants in 

the motion a quo were the authorities of the 

legislators. The Appellants should give input to 

the House of Representative of the Republic of 

Indonesia and the President as the Legislators if 

it is viewed that there is a substance related to 

the motion that is required to be included in the 

new Indonesian Criminal Code. 

g. Whereas, under that matter the House of Representative 

of the Republic of Indonesia perceives that Article 

284, Article 285 and Article 292 of the Indonesian 



Criminal Code are not contradictory with the Constitution 

of the Republic of Indonesia. 

Whereas, based on the propositions above, the House of 

Representative of the Republic of Indonesia requests for 

the Chairman of the Council of Constitutional Judges to 

give the following ruling: 

1) To declare that the Appellants do not have a legal 

standing, hence the Appellants’ motion is not accepted; 

2) To declare that the motion a quo is entirely denied or 

at least to declare that the motion a quo is unacceptable 

(niet ontvankelijk verklaard); 

3) To state that the Statement of the House of Representative 

of the Republic of Indonesia is entirely accepted; 

4) To declare that Article 284, Article 285 and Article 

292 of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code 

juncto Law number 73 Year 1958 concerning Stating the 

Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian Criminal 

Code (State Gazette Number 127 Year 1958, Supplement to 

State Gazette Number 1660 Year 1958) is not contradictory 

against the Constitution of the Republic of Indonesia; 

5) To declare that Article 284, Article 285 and Article 

292 of Law Number 1 Year 1946 concerning Regulations of 

Penal Code or Book of Indonesian Criminal Code juncto Law 



number 73 Year 1958 concerning Stating the Effectiveness 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code for All Area of the Republic of Indonesia 

And to Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) has a binding legal force; 

If the Honorary Chairman/Council of Judges of the 

Constitutional Court had another opinion, we hereby 

request for the most just decision (ex aequo et bono) 

 

[2.4] Considering that the Court has heard the opening 

statement from the President in the court dated 19th July 2016 

and has submitted a written statement which is accepted in the 

Court’s Registrar on 23rd September 2016, which in essence, are 

as follow: 

I. The Appellants’ Motion 

1. There are most underlying reasons this review is carried 

out by the Appellants, which are: 

a. Family sustainability, and 

b. Protection on the religious values in Indonesia. 

2. That according to the Appellants, in relation to the 

adultery in Article 284, Article 285 and Article 292 of 

the Indonesian Criminal Code, these articles strongly threaten 

family sustainability in Indonesia which could threaten 

national sustainability. 



a. Extra-marital adultery in accordance to Article 284 

of the Indonesian Criminal Code is still considered as 

a non-restricted thing in the positive law in Indonesia. 

b. That in the case of material review to Article 285 of 

the Indonesian Criminal Code concerning rape that is 

only limited to a woman as a victim, is apparently 

no longer in line with the current development because 

the concept of rape can also be committed by a woman 

against a man. 

c. That Article 292 of the Indonesian Criminal Code, the 

Appellants assess there is a massive systematical 

movement that attempts to legalize same sex relationship 

based on the ground that the concept of same sex 

relationship is a concept that is not recognized 

and not acceptable in Indonesia’s family culture. 

3. The Appellants’ constitutional disadvantage, among others, 

that the Appellants have a constitutional right granted 

by the Constitution of the Republic of Indonesia under 

Article 29 verse (1), Article 1 verse (3), Article 28B 

verse (1), Article 28B verse (2), Article 28C verse (2), 

Article 28G, Article 28 verse (1), Article 28J of the 

Constitution of the Republic of Indonesia, which they 

felt are violated or are potentially violated with the 

existence of Article 284 verse (1), verse (2), verse (3), 

verse (4), verse (5), Article 285 and Article 292 of the 

Indonesian Criminal Code. 



 

II. Concerning the Appellants’ Legal Standing 

That on the Appellants’ legal standing, the Government provided 

the following explanation. 

1. In accordance to the provision of Article 51 verse (1) 

of Law Number 24 Year 2003 concerning Constitutional 

Court, from hereinafter shall be referred to as Law 

Number 24 Year 2003, stated that the Appellants are 

persons of Indonesian nationality that consider their 

constitutional rights and/or authorities are disadvantaged 

by the enactment of the law. 

2. Under the Ruling of the Constitutional Court Number 

006/PUU-III/2005 dated 31st May 2005 juncto Ruling of 

the Constitutional Court Number XI/PUU-V/2007 dated 20th 

September 2007 and further ruling of the Constitutional 

Court have expressively provided understanding and 

cumulative limitation concerning constitutional disadvantage 

in relation to the enactment of a law of norm, namely: 

a. the presence of constitutional rights and/or authorities 

of the Appellant granted by the Constitution of the 

Republic of Indonesia. 

b. that the constitutional rights and/or authorities of 

the Appellant is deemed by the Appellant to be 

adversely affected by a Law which is reviewed. 

c. that the detriment of constitutional rights and/or 

authorities of the Appellant are of specific (special) 



nature and actual or at least of potential nature which 

according to fair reasoning are probable to occur. 

d. there is a cause and effect relationship between the 

detriment and the enactment of the Law being motioned 

for review. 

e. there is a possibility that with the granting of the 

motion, such adverse effect and/or postulated constitutional 

authority will never or shall no longer happen. 

3. That to the Appellants’ motion, the Government perceives 

that there is no causal effect or causal verband relationship 

between the disadvantage suffered by the Appellants, 

as well as that of specific nature, especially with the 

enactment of the articles a quo which are being requested 

for a judicial review. 

4. The Government has also studied the Appellants’ motion 

in requesting this material review, which, in principle, 

the Appellants lay the foundations to their scientific 

views, which then consider that these articles a quo are 

no longer in line with the development of law in Indonesia. 

5. The Appellants’ reasons in proposing this material review 

is not based on a concrete constitutional detriment for 

the Appellants, but based on the Appellants’ view on the 

norm in the Indonesian Criminal Code, particularly 

concerning adultery and rape in the articles a quo 

which are no longer relevant to be implemented. What 

the Appellants stated can be understood, among others. 



a. Appellant I, Prof. Euis Sunarti. A professor in family 

sustainability, an academician, educator who put a 

great care in preserving the institution of family 

and marriage in Indonesia. Opined that the act of 

adultery, rape and deviated sex behavior, obscenity, 

or homosexual whether of same sex or different sex 

that are not touched by the law have given a serious 

threat to the concept of family institution and marriage 

institution, hence she felt the urge to perform a 

material review in the Constitutional Court. 

b. Appellant II, Rita Hendrawaty Soebagio. Psychology 

researcher. Who considers that the non-assertiveness 

of formulation of adultery and rape problem is a 

disturbance to the community lives and regret that 

there is no regulation which can strictly counter 

homosexual campaign which lower human’s dignity that 

can influence teenage psychology that is shown in 

various electronic media or online media which she 

considers as a crime in the Indonesian Criminal Code. 

c. Appellant III, Dr. Dinar Dewi Kania. Doctor in the 

field of education and Islamic thought. Who observes 

that the campaign of liberalism and secularism which 

brings sexual liberty, adultery, and legalization 

of homosexual have reached a point of thought that 

threatens the integrality of the Republic of Indonesia.  



d. Appellant IV, Dr. Sitaresmi Soekanto. Lecturer of Islam 

Religion in the University of Indonesia. Opined that 

homosexual cannot be countered strictly due to the 

absence of certainty of law which regulates adultery, 

rape, and obscenity restriction. 

e. Appellant V, Nurul Hidayati Kusumahastuti. Operator 

of taklim assembly. Considers that the burgeoning of 

adultery, rape, and sexual violence highly disturb 

convenience and peacefulness. 

f. Appellant VI, Dr. Sabriaty Aziz and Appellant VII 

Sri Vira Chandra D. Stated that obscenity act is a 

behavior prohibited by religion. 

g. Appellant VIII, Appellant IX, Fithra Faisal Hastiadi. 

Adultery, rape, and sexual violence highly disturb 

convenience and peacefulness. 

h. Appellant X Qurrata Ayuni. A housewife who is worried 

about massive adultery which has the potential to 

disturb and is a serious threat. 

i. Appellant XI Akmal, S.T., M.Pd. I and Appellant XII 

Dhona El Furqon. NGO. Active in the field of family 

sustainability. Who stated that adultery and rape 

are threat to family sustainability. 

6. From the Appellants’ view, the Government perceives that 

it is not right if those matters become a reason to 

propose material review in the Constitutional Court, 

however it would be better if those views are treated 



as material, or input in the establishment of law, or 

in order to give an insight for the amendment to the 

Indonesian Criminal Code, which is currently being 

discussed by the House of Representatives. 

7. That under Article 24C verse (1) of the Constitution of 

the Republic of Indonesia, it is expressively stated that 

the Constitutional Court is authorized to examine, administer 

justice, and to rule, or to a certain norm of law which 

contradicts the constitution. While to the constitutional 

complaint that the Constitution of the Republic of Indonesia 

does not regulate. 

As such, the Government opined that there is no constitutional 

damage experienced by the Appellants on the enactment of 

these articles a quo. 

Based on the above matters, this request does not meet 

the qualification as parties who have legal standing and 

it is right if the Honorary Chairman of the Council of 

Constitutional Court Judges, to wisely declare that the 

Appellants’ motion cannot be accepted. 

III. The Government’s explanation regarding request of judicial 

review of the law being requested by the Appellants 

To the Appellants’ motion, the Government provide the 

following explanation. 

a. According to the Appellants, in relation to adultery 

in Article 284 of the Indonesian Criminal Code, rape 

in Article 285, and homosexual in Article 292 are the 



articles which very much threaten family sustainability 

in Indonesia, hence eventually threaten national sustainability. 

In this matter, the Government presented the following. 

1. The provisions of these articles a quo in this matter, 

the Government along with the House of Representatives 

are conducting amendment to the Indonesian Criminal 

Code which have been formulated under a Bill of the 

Indonesian Criminal Code. 

2. The purpose of that amendment, among others, is to 

improve a criminal provision which all this time is 

considered to still have many flaws in its regulation. 

3. Including the improvement of the criminal issue of 

adultery, rape, and homosexual, which, under the 

formulation of the Bill of the Indonesian Criminal 

Code attempts to provide a more concrete regulation. 

4. Improvement in the Bill of the Indonesian Criminal Code, 

specifically regarding adultery, rape, and homosexual is 

not carried out in order to give protection to family 

sustainability. However, it is more extensive, which 

is in order to give protection of human rights, which all 

this time is still lacking in its legal protection. 

b. Family Sustainability. 

1. That the Government gives a good appreciation on 

the review carried out by the Appellants upon 

family sustainability in order to encourage the 

urgency of family sustainability development to many 



parties and to cooperate to find a solution for the 

acceleration of achievement of family development 

goal which further, is connected to the articles a 

quo due to there is a relationship of it with the 

review result. 

2. In legal development, the community can take an active 

role through the activities of research, review, or 

others which then could be made as a foundation or 

reason to establish a positive law. 

3. The establishment of positive law of the laws and 

regulations in Indonesia has shown a very good 

improvement, among others, there is an underlying 

transparency both in legislative level and in 

executive level in Law Number 12 Year 2011 concerning 

the Establishment of Laws and Regulations. 

4. In Chapter 11 Article 96 of Law Number 12 Year 2011 

concerning the Establishment of Laws and Regulations, the 

people are given an opportunity to give recommendation 

whether oral or in writing in the establishment of 

the laws and regulations. The people referred to 

here are individuals or group of people who have an 

interest on the substance of the bills. 

5. In the event that the Appellants have an interest 

or substance upon the issue of adultery, rape, and 

homosexual to be regulated under a positive law or 

the Indonesian Criminal Code, as referred to in the 



Appellants’ review result, the Appellants may be given 

a chance to give input, whether oral or in writing 

in the Bills of the Indonesian Criminal Code, which 

is currently discussed. 

6. The enactment of penal code, in principle, in a 

country can be different. This is based upon the need 

of the country which is adjusted with the characteristic 

of that relevant country, hence in its enactment, it 

is carried out selectively and measured to consider 

the benefit or the criminal provision that would be 

regulated. 

7. In line with what is presented in the Appellants’ 

motion, the Government opined that the intention of 

the Appellants is no longer limited to merely change 

the substance of the criminal provision under those 

articles a quo, but it is a change in the criminal 

system in Indonesia. It could be seen from the 

argumentation being petitioned by the Appellants, 

as follow. 

a) The Appellants viewed that the currently applicable 

Indonesian Criminal Code is a product of legacy 

from the Dutch Colonial Government which is the 

result of concordantie from Wetboek van Strafrecht 

from the Dutch Criminal Code since the year 

1886, hence it is no longer relevant with the 



social and cultural development that occurs in 

Indonesia. 

b) That the Appellants have also known about the 

existence of the Bills of the Indonesian Criminal 

Code, but felt not certain because its process 

takes a lot of time. 

c) In this matter, the Appellants have a concept to 

change the norm of adultery, from initially is 

only constrained with a marriage relationship to be 

more extensive, becoming extra-marital, including 

intercourse carried out voluntarily. The Appellants 

also have a concept to change the norm of rape, 

which is currently understood that its victim is 

only a woman, to be changed into, the victim in a 

rape could also be a man. The Appellants wanted a 

strict and clear regulation which prohibits same 

sex obscenity act in Indonesia. 

c. Protection to religious values in Indonesia 

The Appellants’ view is based on the philosophy, which in 

principle, can be found in the religions in Indonesia 

that prohibit extra-marital adultery, as Article 284 of 

the Indonesian Criminal Code prohibits rape to anyone, 

like Article 285 of the Indonesian Criminal Code 

prohibits same sex obscenity act, like Article 292 of 

the Indonesian Criminal Code, the Government provided 

the following views. 



1. That the establishment of a positive law in a state 

can be sourced from many things, among others, legal 

theory, legal principle, legal rules, religious 

rules, culture, or other sources of law that could 

be combined as a legal action which is further 

authorized into a norm of positive law. 

2. But in the process of the establishment of that 

positive law, the values which underlie it, should 

still be screened or measured to be a norm, and not 

automatically, what is prohibited under such values, 

either which is prohibited in a religion or is 

prohibited in a culture, could be directly enacted 

into a legal restriction. 

3. That not all of the prohibition of religious normal, 

automatically becomes a criminal action in a positive 

law. Therefore, the enactment of a criminal norm that 

is related with religious prohibition in the process 

of establishment of law should be openly published 

in order to obtain input, and therefore once a 

religious restriction becomes a legal restriction, 

it could be executed well.  

d. Development of the Discussion of the Bill of the 

Indonesian Criminal Code in the House of Representatives 

The Government presented the following matters. 

1. The discussion of the Bill of the Indonesian Criminal 

Code which is currently being carried out, has 



entered the level of formulation team for book 1 

which relates to principles, terms, or definitions. 

While the discussion of book 2, will only be 

carried out after the recess period of the House of 

Representative, which is after around August 2016. 

2. In relation to the matters being petitioned by the 

Appellants, which brought up the criminal provision 

of adultery in Article 284 of the Indonesian 

Criminal Code, rape in Article 285, and homosexual in 

Article 292 of the Bill of the Indonesian Criminal 

Code have been regulated as follow. 

Chapter XVI regulates about decency criminal act, 

among others: 

1) Public decency. 

2) Pornography. 

3) Displaying contraception and abortion devices. 

4) Adultery and obscene act. 

5) Rape and obscene act. 

6) Obscenity. 

3. For example, on the substance of adultery, as is 

requested by the Appellants has been accommodated 

under Article 484 verse (1) letter e of the of the 

Indonesian Criminal Code which stated, “A man and a 

woman who are not bound in a lawful marriage with 

each other commits intercourse, shall be sentenced 

to 5 months jail time.” 



4. If the Appellants would still like to provide recommendation 

according to aspiration, as being expressed by the 

Appellants, there is still chance to present it to the 

discussion team of the Bill of the Indonesian Criminal 

Code that is currently going on all this time. 

That the issue on the completion of the Bill of the 

Indonesian Criminal Code, which by the Appellants 

is deemed too long, the Government realize and present 

the following matters. 

a. The lengthy time in formulating the Bill of the 

Indonesian Criminal Code is influenced by many 

dynamics, among others, the problem of culture, 

religion, and other matters, which in its 

implementation should be reliably measured. 

b. The formulation of a criminal provision is different 

with formulating other provision. Because, in order 

to measure a criminal norm, its criminal element 

should exist, which in its implementation, should 

be able to be proven legally, hence in order to be 

able to decide on a criminal norm, it takes a long 

time. 

5. In order to participate in mitigating the problematics 

of the deliberation of the Bill of the Indonesian 

Criminal Code, the Appellants can contribute ideas 

to the material of the Bill of the Indonesian Criminal 

Code, especially concerning adultery, rape, and homosexual. 



These matters could be delivered through the House 

of Representatives or the Government. 

6. The Government also opined that the problems of the 

Bill of the Indonesian Criminal Code cannot be 

completely solved through material review by the 

Court … material review in the Constitutional Court 

on the grounds that a legal norm in a regulation is 

an interrelated and influences one another, which 

if it is not regulated concretely and in detail, it 

can affect the implementation of a rules or laws. 

So is the Indonesian Criminal Code, in this matter, 

should be made comprehensively that could meet the 

requirement of law, especially criminal code. 

 

IV. Petitum 

Based on the aforementioned explanation and argumentation, 

the Government requested to the Honorary Chairman of the 

Council of Constitutional Court Judges who examine, rule, 

and administer justice to the request of review on the 

Book of Indonesian Criminal Code against the Constitution 

of the Republic of Indonesia can grant the following 

decision. 

1. To deny the Appellants’ motion to review in whole or at 

least to declare that the Appellants’ motion for judicial 

review cannot be accepted. 

2. To accept the Government’s explanation in whole. 



3. To declare that the Appellants do not have a legal standing. 

4. To declare that the provision of Article 284 verse (1), 

verse (2), verse (3), verse (4), verse (5), Article 

285, and Article 292 of the Indonesian Criminal Code 

do not contradict Article 29 verse (1), Article 1 

verse (3), Article 28D verse (1), Article 28B verse 

(2), Article 28C verse (2), Article 28G, Article 28H 

verse (1), Article 28C of the Constitution of the 

Republic of Indonesia. 

 

The President’s additional explanation  

In relation to the court proceedings on 19 July 2016, herewith 

the Government delivered the Government’s additional explanation 

as follow: 

1. Statement of Constitutional Judge Patrialis Akbar 

a. He gave a view in his statement for the government to do 

another review over their standing which state that the 

Appellants in the motion of case Number 46/PUU-XIV/2016 

do not have a legal standing. 

b. To deliver appreciation on the change in concept under 

the Bill of Indonesian Criminal Code Amendment over what 

is meant with adultery and its criminal threat. But 

Judge Patrialis Akbar questioned over the Government’s 

question which stated that these articles a quo are not 

contradictory against the Constitution of the Republic of 

Indonesia. How is the government’s view over this matter? 



c. Are there and can prohibitions in a religion be made 

into positive law in a Country, because according to 

Judge Patrialis Akbar, it is that rule of religion which 

is made as a limitation by the Country in a person’s 

freedom to exercise their human rights. 

2. Statement of Constitutional Judge Suhartoyo 

a. The government has provided the example of Article 284 

only, are the substances of Article 285 and Article 292 

of the Indonesian Criminal Code also regulated under 

the Bill of the Indonesian Criminal Code? 

b. Explain what are the obstacles which make the Bill of the 

Indonesian Criminal Code remains only a concept until today. 

The answer and explanation for the statement of Judge 

Patrialis Akbar: 

1. The Government’s view which stated that the Appellants do 

not have a legal standing: 

a. The Government’s view in perceiving the Appellants’ legal 

standing remains based on Article 51 verse (1) of Law 

Number 24 Year 2003 concerning Constitutional Court. 

b. The Constitutional Court have given definition and 

limitation concerning constitutional disadvantage which 

occur due to the enactment of a Law should meet the 

following 5 (give) requirements under Ruling Number 

006/PUU-III/2005 and Number 011/PUU-V/2007, namely: 



1) the presence of constitutional rights and/or authorities 

of the Appellant granted by the Constitution of the 

Republic of Indonesia; 

2) that the detriment of constitutional rights and/or 

authorities of the Appellant are of specific (special) 

nature and actual or at least of potential nature which 

according to fair reasoning are probable to occur; 

3) there is a cause and effect (causal verband) relationship 

between the detriment and the enactment of the Law 

being motioned for review; 

4) there is a possibility that with the granting of the 

motion, such adverse effect and/or postulated constitutional 

authority will never or shall no longer happen. 

c. The Appellants in their motion fail to explain a concrete 

disadvantage due to the enactment of these articles a 

quo or cannot explain that by the enactment of these articles 

a quo, the Appellants’ rights are lost or hindered; 

d. The Appellants fail to provide explanation the causal 

effect relationship of the Appellants’ disadvantage which 

is caused by the enactment of these articles a quo and 

there is no issue which concretely happen or is violated 

due to these articles a quo; 

e. On the Appellants’ disadvantage: 

(1) The Appellants’ constitutional disadvantage is stated 

in the motion page 19 number 10 that with the enactment 

of Article 284, Article 285, and Article 292 of the 



Indonesian Criminal Code causes the loss of feeling 

secured, and human rights protection as well as threat 

to the successive generation, the Appellants’ family 

and the whole nation of Indonesia. 

(2) While potential disadvantages are also stated in 

page 19 letter 11, the disadvantage that would be 

obtained is the disadvantage suffered by children, 

teenagers and successive generation in Indonesia.  

f. From that view, the Government concludes that the Appellants 

do not experience any event or directly disadvantage 

which cause these articles a quo to stop or reduce 

their constitutional rights. The Appellants, instead, 

request for material review based on their ideas or 

concepts to change the provision of these articles a quo. 

Therefore, the Government stated that the Appellants do 

not have a legal standing.  

2. The Government’s view on the Change of the Indonesian 

Criminal Code: 

a. That the system of the formulation of law in Indonesia is 

of flexible nature, meaning as long as there is a legal 

need that should be met, the state can form or change 

law, at any time when it is required in accordance to 

the rules and regulations. 

b. The change of the Indonesian Criminal Code in Indonesia 

is not only due to it being contradictory with the 

Constitution of the Republic of Indonesia, but it is 



exercised because it is a need for positive law in 

Indonesia, which is due to many flaws in the practice of 

law enforcement as a result of the development of living 

as a nation and a country that becomes more complex. 

3. Concerning restriction in a religion to be a positive law 

In this matter, the government explains that the provision 

of law or regulation can come from various sources, such 

as science of legal theories, legal principles, religious 

norm, customs or even adopting form the regulation of another 

country. If a provision of a law would like to adopt a 

regulation from another country. 

If a norm of a certain religion would like to be adopted 

into a provision of positive law or national law, it does 

not automatically become a positive law, but it should be 

processed in a legal technique/national law manner, hence 

it allows for its implementation on a nation-wide scale. 

If intending to apply the concept of “adultery” according 

to Islamic teaching and law, for example, then there are many 

things that should be considered, among others, benefit, 

possibility of enactment, the readiness of its enforcer, 

guaranteeing tolerance among religious people, absence of 

discrimination, etc. The government agree that national 

law should not contradict religious values and its sources 

shall be derived from religious values. 

 



The Government’s answer and explanation on the question of the 

Honorary Constitutional Judge Suhartoyo: 

a. The substance of Article 284, Article 285, and Article 292 of 

the Indonesian Criminal Code in the Bill of the Indonesian 

Criminal Code is regulated under Chapter XVI Decency 

Criminal Act Article 469 to Article 500. 

1) The substance of Article 284 of the Indonesian Criminal 

Code in the Bill of the Indonesian Criminal Code Article 

469 until Article 490; 

2) The substance of Article 285 of the Indonesian Criminal 

Code in the Bill of the Indonesian Criminal Code; 

3) The substance of Article 292 of the Indonesian Criminal 

Code in the Bill of the Indonesian Criminal Code. 

b. The Government provide the following explanation concerning 

the hurdle that makes the Bill of the Indonesian Criminal 

Code takes a very long time to be legalized: 

1) The Bill of the Indonesian Criminal Code was planned since 

the year 1980 until the year 2013 and had involved numerous 

figures of criminal code expert. 

2) Difficulty to measure the substance of criminal provision; 

3) The nation’s characteristic which comprise of various 

races, religions, cultures hence it was very difficult 

to align the substance which would be discussed in order 

to obtain mutual agreement from various parties. 



4) Difficulty in measuring its law enforcement implication, 

hence an in-depth research was required, whether among 

academician as well as practitioner; 

5) Difference of the legal experts in determining the substance 

of a crime, hence it was difficult to decide upon a regulated 

substance. 

6) The formulation system of the Bill of the Indonesian 

Criminal Code was also insufficient, in addition to, 

there were lots of rotation of the leaders, and also 

hindered by the budget. 

c. The difficulty of the establishment of the Bill of the 

Indonesian Criminal Code is also seen from its history, the 

following is a short note concerning the timeline of 

establishment of the Bill of the Indonesian Criminal Code, 

among others: 

1) In the year 1980, Prof. Soedarto formed a Team in the 

National Law Development Agency (BPHN) to review the 

formulation of the Indonesian Criminal Code. The team 

members were Prof. Oemar Seno Adji, Prof. Ruslan Saleh 

and J.E. Sahetapy. 

2) Yusrida Erwin (starting from 1982) as the Secretary and 

supporting staff of the National Law Development Agency 

(BPHN). The chairman of BPHN in early 1982 was T.M. Radhie, 

succeeded by Sunaryati Hartono after his death. The team 

was extended with, among others, Mardjono Reksodiputro 

(University of Indonesia-starting from 1982), Budiarti 



(Judiciary-starting from 1982), H. Haris (Prosecutor), 

H.A.K. Moh Anwar (Police), Harefa (Police), Karlinah Soebroto 

(Supreme Court-starting from 1993), Andi Hamzah (Prosecutor- 

starting from 1984), Muladi (University of Diponegoro-

starting from 1986), Barda Nawawi (University of Diponegoro- 

starting from 1986), Zulkarnaen Yunus (Judiciary-starting 

from 1989), Wicipto (Judiciary-starting from 1989), 

Bagir Manan (Judiciary-starting from 1991). 

3) The team agreed not to make the Indonesian Criminal Code 

from zero – but would carry out re-codification of the 

Dutch-Indie Criminal Code, among others, by eliminating 

Book-3 – adding/amending the articles and making an 

Explanation to Each Article. 

4) In the year 1986, Prof. Soedarto passed away, replaced 

by Prof. Roeslan Saleh. He led for a year and then asked 

to be replaced as the Team Leader (due to health reason), 

but was still willing to be a member. 

5) In the year 1987-1993, the Team Leader was Mardjono 

Reksodiputro with Deputy Leader Budiarti. Several 

mutually agreed principles contained in the formulation 

of this National Bill of the Indonesian Criminal Code 

were: 

a) that the criminal code was also used to affirm or re-

enforce basic social values on the behavior of living in 

a community in a Republic of Indonesia which was inspired 

by the philosophy and ideology of Pancasila Country; 



b) that the criminal code should only be used under 

circumstances where another means of conducting 

social control cannot or has not yet been able to be 

expected for its effectiveness; 

c) in enforcing the criminal code in accordance to both 

limitations above, it should be attempted earnestly that 

the means shall be at minimum as possible to interfere 

with an individual’s right and freedom, without reducing 

the protection to collective interest of the modern 

democratic society; 

d) therefore, the National Bill of the Indonesian Criminal 

Code should be clear and with vocabularies that could be 

understood by the people, formulating what behavior 

that comprises a criminal action, and what kind of fault 

that is required in order to give criminal burden to 

the perpetrator. 

e) For 6 years, the Minister of Justice was Ismail Saleh 

and the Head of National Law Development Agency was 

T.M. Radhie, who, when he passed away, was succeeded 

by Sunarjati Hartono. 

f) In the year 1986, Book-1 (Principles + Explanation of 

Each Article concerning Principle was completed), the 

formulation of Book-2 was started (by combining the 

relevant articles from the Previous Book-3 into the 

New Book-2). 



g) The Minister Ismail Saleh and Head of BPHN Sunarjati 

kept monitoring and pushing so that the Team could 

immediately completed their work (until the year 1990, 

it was already 10 years since the Initiative was 

submitted in 1980 by Prof. Sudarto). 

h) Minister Ismail Saleh asked to complete it before he 

handed over his position as the Minister of Justice. 

i) Mardjono Reksodiputro, accompanied by the Head of 

BPHN and the Team Members submitted the Full Script of 

the National Bill of the Indonesian Criminal Code to 

the Minister of Justice Ismail Saleh in the Minister 

Office in Kuningan on 13th March 1993. 

j) Ismail Saleh was succeeded by Oetojo Oesman and the 

Director General of Law and Legislation was Bagir 

Manan. Throughout the leadership period of Oetojo and 

Bagir, the National Bill of the Indonesian Criminal Code 

was reprocessed on the grounds that its model was no 

longer in line with the old style, among others, in the 

Explanation, not all articles needed an explanation. 

The argumentation from the Team that it was meant to 

also be used as teaching material in the education of 

the law enforcer, using the New (National) Criminal 

Code later, was not considered and then a “disassembling 

of the Explanation of the National Bill of the Indonesian 

Criminal Code” was carried out. 



k) The Minister of Justice Muladi (under President Habibie) 

proposed this Bill of the Indonesian Criminal Code to 

the State Secretariat to be sent with President’s Note 

to the House of Representatives. 

Based on the matter above, it could be concluded that: (1) it 

took 13 years (1980-1993) to formulate the Concept of National 

Bill of the Indonesian Criminal Code; and (2) it took 20 years 

to reach to the decision to perform perfecting the 20% of the 

1993 Transcript to be the 2013 Transcript. 

 

[2.5] Considering that the Court had heard the explanation 

from the Indirectly related Relevant Parties in the court, 

which, in essence, were as follow: 

 

I. NATIONAL COMMISSION ON VIOLENCE AGAINST WOMEN 

National Commission on Violence Against Women aims to develop 

a conducive condition for the abolition of all type of 

violence against women and the enforcement of women’s 

human rights in Indonesia. 

Referring to Article 13 verse (1) letter g and Article 14 of 

Regulation of the Constitutional Court Number 6/PMK/2005 

concerning Proceeding Guidance in Case of Judicial Review, 

an involvement of Relevant Parties is possible, whether 

those which are directly or indirectly related with the 

interest of the motion’s case. 



Directly related Relevant Parties are the parties which rights 

and/or authorities are affected by the motion’s case. While 

the indirectly related Relevant Parties are: 

a. The parties which, because of its capacity, roles, duties, 

and functions, have an explanation that needs to be heard, or 

b. Which explanation is needed to be heard as ad informandum, 

namely the parties which rights and/or authorities are 

not affected directly by the motion’s case but because 

of their strong concern toward the motion. 

Whereas from that explanation, we have a legal standing to 

propose ourselves as Relevant Parties in this case. 

  I will enter right away to our point of response 

toward the legal standing of the Appellants of this material 

review. 

  In our view, the Appellants do not have legal 

standing to perform material review on Article 284, Article 

285, and Article 292 of the Indonesian Criminal Code 

because the Appellants fail to prove their constitutional 

disadvantages which are of specific or special and actual 

nature, and which have a causal-effect relationship between 

the disadvantage of constitutional rights and/or authorities 

with the laws that are being petitioned for review. A more 

complete explanation about this is present in the memory of 

our motion. 

  Second, concerning the authorities of the Constitutional 

Court. As stated by the Appellants that the purpose of 



this review is to request the Constitutional Court to 

execute removal and addition of words and/or phrase, in 

this case, an extension to the definition of adultery, 

rape, and also obscenity act. The Article 57 verse (2A) 

letter c of Law Number 8 Year 2011 concerning Amendment to 

Law Number 24 Year 2003 concerning Constitutional Court 

affirms that the decision of the Constitutional Court does 

not contain a formulation of norm as a replacement of norm 

from the law, which is stated to contradict against the 

Constitution of the Republic of Indonesia. Then in our 

view, the Constitutional Court does not have the authority 

to examine this case. The Appellants’ interest should be 

delivered to legislative institution, in this case the 

House of Representatives and the Government, which are 

currently in the process of revising the Book of Indonesian 

Criminal Code. 

  Our response to the Appellants’ motion. In an attempt 

to develop a conducive condition for the abolition of all 

types of violence against women and enforcement of women’s 

human rights in Indonesia, all this time, the National 

Commission on Violence Against Women felt very much aided 

with the existence of Article 284 verse (1), verse (2), 

verse (3), verse (4), and verse (5), as are currently provided 

in the Indonesian Criminal Code and also Article 292 of 

the Book of Indonesian Criminal Code. 



  The scope of adultery as provided under Article 284 

verse (1), verse (2), verse (3), and verse (4) have protected 

the citizen’s, including women’s, constitutional rights on 

protection over self, family, and their honor. In our view, 

each person’s right to preserve their marriage and the 

intactness of their households, is fully protected by the 

state through this article. 

  In addition to that, the existence of Article 292 of 

the Indonesian Criminal Code in the current formulation have 

supported the women who are victims of sexual rape to gain 

justice. In several cases, the investigator use Article 

292 concerning obscenity act in order to charge the 

perpetrator in rape cases which are hard to proof due to 

the definition of rape which is still very limited in the 

Indonesian Criminal Code, eventually the perpetrator is 

charged with Article 292. So, we figure if this article is 

to be revoked or amended, one of the articles that could 

protect women from rape would no longer exist, while we 

still have not improved our Indonesian Criminal Code. 

  Considering the Appellants’ motion to extend the 

scope of rape, so that rape not only can occur against 

women, but also against men. We agree with the importance 

of re-formulating Article 285 of the Indonesian Criminal 

Code, but we base it on a more intact protection for the 

citizens, especially women from the threat of force in 

sexual relationship. 



  We underline the Appellants’ statement that rape is 

not an act of desire but an act of crime and violence with 

the intention to harm, to degrade by using sex as a weapon, 

and a criminal action due to imbalance power relation. 

  As such, whoever is in the condition of subordination 

has the potential to be a victim of rape. Cross age, 

background, physical type, and way of behavior. Hence, 

regarding that a man can be a victim of rape, we have the 

same opinion with the Appellants. 

   According to us, the amendment to Article 285 of the 

Indonesian Criminal Code should be performed in whole, not 

merely to revoke the phrase “a woman… out of marriage”. 

The revocation of this phrase causes gender-based power 

relation which particularly is the theme to rape becomes 

unapparent. 

  The Appellants’ concern about the absence of legal 

protection for their children is not relevant to the 

extension of the definition of Article 285 of the 

Indonesian Criminal Code. Because there is a law for child 

protection, particularly Article 281 and Article 282 that 

guarantee the protection of a child against sexual relationship 

especially assault in sexual relationship in any form. 

  So, even if Article 285 is not extended, our children 

remain protected with the existence of the Law of Child 

Protection to protect them. 



  In our view, in the formulation the legal norm in 

Indonesia, it is essential for us to use the reality in our 

country. The case in Zimbabwe, which was mentioned by the 

Appellant, is suspected to relate with a local ritual, which 

obviously, is not practiced in our community. Therefore, 

we perceive that such situation is never found in the 

context of Indonesia. 

  We would like to inform that it is true about the 

report concerning rape against an adult in accordance to 

the definition presented by the Appellant, but this event 

is almost always related to the victim’s condition as a 

man with gender expression that is not in line with the 

people’s expectation. Even in this matter, transsexual, 

transgender, she-male, or against a man with same sex sexual 

orientation. Hence, this condition is what made them vulnerable 

to be a rape victim. 

  This shows that the action of rape is aimed as a 

punishment based on discrimination against gender expression 

and sexual orientation. If we refer to Law Number 5 Year 

1998, this action is part of persecution crime. Therefore, 

the extension of the scope of rape under Article 285 needs 

to ensure the experience of Indonesian males as a victim 

of sexual relationship assault is not reduced to merely an 

act of rape, but also their experience as a victim of 

sexual[sic] persecution. 



  The surveillance of the National Commission on Violence 

Against Women shows the need to make a new norm, not only 

limited to criminalizing, but also handling and preventing, 

including in it, to change victim-blaming habit, to marry 

the victim to the perpetrator, and others. Considering the 

complexity of this sexual violence issue, the National 

Commission on Violence Against Women and its network are 

more orientated toward legislation process in the House of 

Representatives along with the Government instead of 

discussing one by one, through judicial review mechanism, 

because it needs a total amendment. 

  The need for extension of the definition of rape and to 

give a legal umbrella on sexual assault have been accommodated 

under the Bills of Sexual Violence Abolition, which is currently 

been included into the priority of National Legislation 

Program in the year 2016. 

  To respond Article 292 which is considered by the 

Appellant to cause absence of law due to the absence of 

obscenity prohibition against an adult. The absence of law 

is not true because in this matter, we have article 289 of 

the Indonesian Criminal Code. In there, it is stated, “Any 

person who by using force or threat of force forces someone 

to commit or tolerate obscene acts, shall, be guilty of factual 

assault of the chastity, be punished by a maximum imprisonment 

of nine years.” Therefore, adult men are protected by this 

article. Hence, there is no absence of law here. 



  Second, it is not true that the perpetrator of 

obscene act that is still a minor would escape legal sanction. 

We know that Article 82 of the Law of Child Protection 

also regulates about children who encounter the law, including 

in this matter, children who are victim of obscene act. But 

we of course have to see the implementation of sanction 

upon a child, it should refer to the Law of Child Protection. 

  Lastly, our response concerning the Appellant’s 

request to extend the inclusion of adultery which is 

limited on[sic] one of the perpetrators is married to be 

on anyone, whether inside or outside marriage. We have a 

view and this is the result of our observation, the 

extension of the scope of adultery has the potential to 

criminalize a couple whose marriage is still not considered 

lawful by the country. In this case, the women of husband 

and wife from the group who uphold a belief. Many among them 

whose marriage, until today, have not been acknowledged as 

a lawful marriage. We would present witnesses from them in 

the upcoming trial. 

  Secondly, the extension of the scope of adultery, 

also has the potential to criminalize rape victim and rape 

victim and obscenity due to the perpetrator’s reason which 

claim that the rape action being committed is on the basis 

of mutual attraction. This is often experienced by our 

teenagers. Well, if we further extend the scope of rape to 

the action committed by our teenagers, would we bring all 



of them to the jail? They still have to go to school because 

their future is still very long. 

  Thirdly, the issue of a child’s civil right more to 

a case of sexual exploitation. The intention to lure marriage 

due in order to obtain sexual service. The crime of marriage, 

committing polygamy marriage without consent from their 

lawful wives so that the marriage is not recorded, and 

other unrecorded marriage. So, we see a child’s civil issue 

comes from the universe of marriage crime issues, not because 

the scope of adultery that that is limited in … which scope 

is limited to marriage. Another matter from the result of 

our observation, the act of the people who play their own 

judge is not related to the substance of law, instead it 

is an unconsciousness of the law. In the case of trial of 

an alleged adultery in several areas, in the context of Regional 

Regulation of Adultery and Immoral Action Prohibition and 

distrust in law enforcement institutions. So, this is what 

makes, what encourages the occurrence of judgment, act of 

playing their own judge. Hence, the problem does not lie in 

the substance of law. The extension to the scope of adultery, 

in our view shall threaten a child’s normative protection 

because it has the potential to criminalize a child who is 

exposed to sexual activity. 

  The increase of sexually exposed children, which by 

many parents are considered free sex among children is a 



symptom of national education systemic failure, both in 

formal and informal area. 

  This failure should not be burdened to the child, 

instead, it is the responsibility of the adults, especially 

the educators and religious leaders. Also in this context, 

it is important for us to reflect the purpose and affectivity 

of the law again. 

  Further, the emphasis on marriage institution as a 

lawful media for sexual practice as a means to cope with 

increase in the number of children who are involved with 

sexual activity, in our view, it drifts away from the 

purpose to maintain the marriage institution and family 

sustainability. The meaning of marriage institution is 

reduced to merely avoid criminalization instead of teaching 

about the purpose to form a family, as was presented by 

the Appellants. 

  Marriage in children’s age is positively correlated 

to the number of divorce and miserableness of women, either 

in the aspect of mother’s mortality risk, or a woman who 

is then prostituted. The Appellants’ intention to mix 

between adultery and prostitution, according to us, is 

part of not yet understanding fully the problem of sexual 

violence. For that related with the prostitution itself, a 

national law exists which regulates about prostitution 

under the Indonesian Criminal Code, we know, and it is 

also provided under Article 295, Article 296, and Article 



297 of the Law of People Trading Criminal Action 

Abolition. 

  In fact, the weakest building of law protects in the 

people, is protecting prostituted women. The parties being 

punished are the pimp, the parties who reap the benefit. 

To mix prostitution with adultery concept, as requested by 

the Appellants, would criminalized the women who have been 

a victim of people trading or being prostituted. Further, 

we drag them to be a suspect of adultery criminal act. 

  This mixture will also have the potential to criminalize 

girls who have been victim to sexual exploitation due to 

their poverty. The motion to transform adultery into a 

normal offense and not a complaint offense, in our view, is 

also contradictory with the purpose to preserve marriage 

institution and family sustainability. It is not rare for 

a woman to decide not to report the adultery committed by 

her husband, or vice versa, because they do not want their 

marriage to stop and also do not want their children to 

find out what happen, especially further bearing a stigma 

as the children of a convict due to adultery, therefore, 

we also need to consider this altogether in the future. 

  From all argumentations that we have presented earlier, 

Your Honor and this is part of the whole argumentation 

that we have formulated in the file under the memory of 

the motion from Relevant Parties, the National Commission 



on Violence Against Women, we would like to request to the 

Honorary Council of Judges of the Constitutional Court, to 

1. Grant the indirectly Relevant Parties’ motion in whole, 

under the case Number 46/PUU-XIV/2016. 

2. Declare to deny or cannot accept the motion requested by 

the Appellants, under the case Number 46/PUU-XIV/2016, 

especially on the review for Article 284 verse (1), 

verse (2), verse (3), and verse (4), and verse (5), Article 

285, and Article 292 of the Book of the Indonesian Criminal 

Code against the Constitution of the Republic of Indonesia. 

3. Declare the provision under Article 284 verse (1), verse 

(2), verse (3), and verse (4), verse (5), Article 285, and 

Article 292 of the Book of the Indonesian Criminal Code 

are not contradictory against the Constitution of the 

Republic of Indonesia. 

Should the Constitutional Court have another opinion, we 

plea for the fairest decision. 

  In addition to that, the Court had also heard the 

statement of seven experts and a witness which were heard 

under the trial dated 4th October 2016, 17th October 2016, 

26th October 2016, and 7th November 2016, which in principle, 

are as follow: 

RELEVANT PARTIES EXPERTS 

1. Prof. Irwanto 

The objective of the Appellants is to strengthen family 

sustainability and to protect our children better. The 



issue is whether with the motion being petitioned, 

family sustainability will be better, or instead, it 

will be worse, in protecting the children, will it be 

better, or instead, compromised? 

  One of the proposed arguments is that the 

Appellants has the opinion that, “Adultery is one of the 

culprit of spreading HIV/AIDS infection that threatens 

family and children.” Therefore, adultery needs to be 

criminalized, which we have heard previously, even extended 

and criminalized. I have an opinion as an expert that 

it is true that adultery is an important factor, strong 

enough to cause the spreading of HIV/ADIS, however so, 

adultery action also has elements that could detriment 

a family if it is criminalized. 

  Which is, first. It also had been previously 

mentioned that the main cause of HIV infection coming 

into a family is due to the carelessness or lack of 

responsibility of high-risk men. High-risk men in the 

survey conducted by the Ministry of Health, are defined 

as labor, including loading labor, sailor, truck driver, 

and then motorcycle driver, and others. But in the literature, 

HIV/ADIS includes both married and unmarried men who have 

money and teenagers who have money with high mobility. 

  Well, it could be said that the behavior of 

these high-risk men is one of the causes why HIV/AIDS 

enter into a family because in the research, it was 



explained that if they have sexual intercourse, especially 

with a party that is not his wife, their compliance to 

protect themselves by using condom is only 14%. But 

this is worse when they have intercourse with their own 

wives, they tend not to do safe sex intercourse. So, 

they do not wear condom with their wives, while using 

condom only a very few times with the party at risk. 

Automatically, an infection occurs, if they get infected 

when doing sexual relationship with the population who 

also have risk. So, there is only 14% who consistently 

use condom when having intercourse. 

  Therefore, the implication is, because the main 

driver or yes, the main cause of the spreading of 

sexually transmitted diseases including HIV to wife and 

children is high-risk men, if then, they obtain the 

implication of criminalization as is proposed by the 

Appellants, the jail will be filled and filled with the 

people who actually work well and many households will 

lose a father that is actually a hardworking man to 

provide a living for them. 

  The Appellants’ next opinion is that sexual worker, 

either a man or a woman and other key populations which 

is LGBT or injection drugs users or IDUs are the main 

agents of HIV and AIDS infection spread. They are 

called key population not because they tend to spread 

this to general population. They are called key 



population because they are vulnerable to infection for 

their own selves. So their social, economic, and cultural 

position which cause them to be easily infected because 

they tend to suffer from stigma and discrimination, and 

when they are sick and when they are in a relationship, 

especially commercial, in a commercial sex relationship, 

they cannot with their own will use condom because the 

customers often refuse it, and they cannot do anything, 

their position is very weak, and when they got sick, 

they do not automatically gain access to health care. 

Even many among them who do not have good information 

that they need to protect themselves. 

  As such, key population is not the main cause 

of contamination because when they enter the sexual 

industry, so at the times when a sex worker enters the 

sex industry, they are healthy, they are all healthy. 

They become sick, in fact, because they are infected by 

their customers. 

  Next, if LGBT is a part of that key population 

who has risk in spreading HIV to the family, the lesbian 

group is the part of the LGBT community with the lowest 

HIV infection risk. 

  Data from the Ministry of Health also showed 

that the cumulative cases of reported HIV-AIDS, yes, until 

March 2016, were dominated by cases from heterosexual 

people. The cause had been explained above was men who 



bought sex who did not protect himself with condom, and 

injecting drug users (IDU) who were not transparent toward 

their couple that they had been infected, and then 

contaminated their wives. 

  So, the reported data was found more in the 

heterosexual group, not in the group that is labeled 

with high risk. Infection in Indonesia is called as 

concentrated infection because most of the concentrated 

infection happens in its own group. But in men, it has 

a high risk because they have a spouse at home, they 

spread into the household. 

  If the Appellants’ logic is used, its result is 

consistent with our response upfront, which is the 

reality showed that at least the men who bought sex who 

deserve to be criminalized as the main cause of the 

problem that is intended to be prevented. 

As a result, it is very serious because in addition to 

increasing a fatherless family, the children shall suffer 

from stigma because their father will be considered as 

an adulterer, and there is a possibility that this is 

only an assumption, with such stigma, many children 

will drop out of school and our poverty program, out 

poverty mitigation program would be messy if it is 

actually implemented. The question is, is the country 

ready to bear such consequence? 



  In many research, even those people, when 

experiencing violence, do not have the guts to report 

to the police because they know, even if they report it 

to the police, they will also be blamed. They report to 

the parties who provide medical service, but they are 

still blamed and are often not treated. 

  The Appellants’ next opinion is that homosexual 

is a curable psychological disorder, yet at the same time, 

the Appellants would like to categorize homosexual as a 

crime. And next, there is an impression that the Appellants 

cannot differentiate what is called with sexual orientation 

with sexual violence. 

  The American Psychological Association in the 

year 2008 stated that sexual orientation, in this case 

hetero and homosexual is an emotion attraction, romantic, 

sexual, or affection that continuously going on toward 

another person. Well, toward another person can be either 

to the person of the same sex or different sex. Sexual 

orientation also refers to the identity of a sexual 

perpetrator and his membership in a community which 

have the same attraction, in this case either hetero or 

homosexual. Sexual violence is a violent act committed 

against another person because of sexual reasons, including 

sexual orientation. 

  To answer if one, is homosexual a disorder or a 

crime? Sigmund Freud, our clinical psychology Father 



that is acknowledged worldwide. He gave a letter to a 

mother who entrusted her child for a therapy and he 

said, “Mrs., you don’t have to be ashamed to have a 

homosexual child because there are many famous people, 

namely Plato, Michael Angelo, Leonardo Da Vinci, and 

many others were homosexual. They became a good person, 

they became famous, very productive, very respected, 

and therefore, there is no need to be ashamed to have a 

child with homosexual sexual orientation. In addition 

to that, he also said, “there is only little that I can 

do, but it is impossible for me to change what has 

happened to Your child.” So, it means that he said 

homosexual was not a disorder, it was in Floyd’s letter. 

  Then in 1973, American Psychiatrist Association 

had revoked homosexuality from the Diagnostic and 

Statistical Manual of Mental Disorder on the ground 

that there were no scientific proofs that could support 

that homosexuality was a disorder. Further, scientific 

reports which were issued everywhere, including the 

scientific report produced by the Ministry of Health of 

Uganda on 10 February 2014 stated that homosexual was 

not a disorder. In addition to that, it was also 

explained that many branches of science tried to find 

out why different sexual orientations could occur. 

Apparently, not one of those branches of science is 

able to explain it by itself. Therefore, the hypothesis 



which prevails until today is that sexual orientation 

is caused by various factors, whether it is genetic, 

experience or learning, and etc. 

  Because this relates to biological, genetic 

problems, and therefore theory of personality also supports 

it, personality is always the combination between the 

element of nature with the element of nurture, which is 

element of upbringing. If we try to mitigate the element 

of upbringing, let’s say that the element of bringing 

is considered to be the fault, its biological element is 

still not able to be mitigated. Therefore, the combination 

between the two is very complicated. 

  For the extension of Article 284 and Article 

292 of the Indonesian Criminal code, a general conclusion 

that the extension of those articles is not a solution 

to protect children from deviant sexual behavior and to 

prevent a child from being a victim of sexual crime. I 

give several additional reasons here. First, risky 

sexual behavior, including free sex behavior is related 

to several factors which have been researched. First, 

lack of monitoring from parents to children. Monitoring 

is very important, to know where the child is, with 

who, what is that child doing is very important and the 

weakness or lack in that matter become part of those 

children have a chance to experiment with risky 

perpetrator. 



  Second, the incessant information exposure that 

is not accompanied by the ability of parents, teachers, 

and religious figures in helping the children comprehend 

the available information. Imagine if Your young child 

or a grandchild or anyone who is close to us, ask about 

sex or about homosexuality, I assume that not all of us 

in this room will be ready to explain to them to the 

best of our capability, especially also because the 

material of sexual education or healthy reproductive 

education at school is not yet sufficient and is only 

taught, by memorizing, but not being taught critically 

because of excessive taboo. Excessive taboo which cause 

that asking is wrong, explaining is also wrong, making 

a person who is learning, the children who are curious, 

eventually find out the information themselves through 

yellow pages, pornography and etc., is certainly very 

detrimental. 

Further, I also see the weakness of law enactment which 

regulate the sectors of entertainment industry, travel, 

and information media. If we see in Jakarta, there are 

two big newspaper which advertisement behind is very 

clear yes, advertisements concerning sex paraphilia, 

sex advertisements are there, but what is clearly 

available to the public is not mitigated well according 

to the prevailing law. 



  This is a very worrying indicator. From the 

National Population and Family Planning Board (BKKBN) 

data in the year 2014, about 40% of the teenagers age 

15 to 19 years old who are not married have committed 

sexual relationship. Therefore, the adultery act in children 

and teenagers should be seen as consequences, not as cause 

and therefore, it is impossible to be criminalized. 

  There is a relationship between adultery and 

poverty, the absence of social justice and absolute poverty 

cause certain people to lose their rights to obtain 

education and dignified job. I would like to provide 

the most concrete example which is the history of a 

she-male. Ever since they were little, a she-male felt 

that they were born in a wrong casing, with a wrong 

body, they had never obtained an answer why they felt 

that way, even they got bullied in the family as well 

as in their school, hence, most she-males drop out of 

school in Elementary School level. 

  Three of my studies said the same thing, and at 

the time they drop out of school in Elementary School 

level, they do not have any sufficient skill to work, 

to obtain a dignified living. And when they start to look 

for a job, their main references are the senior she-

males. Easily they will do a job which all this time is 

a survival job, a job to survive for those she-male, 

that is prostituting themselves as sexual worker. It is 



one of the many, but there are lots of people in the 

community where either mother, or a father who is also 

working in the commercial sex industry, not because they 

want to work like that, but because of the demands in 

the household that they should meet, among others, by 

working like that. 

  As the conclusion, that public policy including 

in legal area is a product of the state to prosper the 

entire community that have the same standing before the 

law. The Appellants’ proposal will position the state as a 

power which divide social harmony that have been built 

all this time and even has the potential to destroy 

family in the proposal that should be protected. 

  Thirdly, that in order to overcome the issue of 

violence against children, the best way is to make 

investments as much as possible. Significant investment 

in critical education, in responsive health sector, and 

in law protection, and in enforcing social justice for 

anyone. 

Punishment or criminalization on an action that is 

considered as adultery or deviant will not give a 

deterrent effect and will not change human behavior 

significantly, as has been proven throughout thousands 

of years in many countries in this world, not one of 

them manages to significantly overcome that behavior. 

Punishment and criminalization only relieve temporary 



symptoms and have not tapped into the root of the 

problem. 

 

2. Prof. Mustofa 

Before I explained any further, I need to explain what is 

criminology. The purpose is so that it could be understood 

proportionally. In general, criminology is defined as a 

scientific review concerning crime. As the scientific 

review here is empirical scientific review in which each 

statement is supported by empirical reality. Then, each 

field of science, there is a branch of science that learn 

about crime issues from the perspective of relevant science. 

In modern criminology, it is only operated by certain 

sciences, such as sociology, law, psychology, psychiatry, 

and biology. My expertise is in the field of sociology-

based criminology and this is a modern branch of 

science that is most influential in criminology because 

it produces lots of theory that explain social reality 

concerning health. And social criminology learns about 

crime as social symptoms which characteristics can be 

observed by using social or sociological concepts. 

Social symptoms that are studied in criminology include 

pattern of crime, pattern of the perpetrator, pattern 

of the victim, pattern of social reaction toward the 

crime. Therefore, what is being studied here is not a 

single event, but the event that is an indicator of a 



social symptom. Pattern of crime which is studied is 

differentiated in 2 big categories, namely crime, that 

is a pattern of behavior which detriment the people 

economically, physically, psychologically, including damage 

to the nature. 

The first is deviant behavior, that is a pattern of 

behavior that is against the people’s morality. In this 

category, there is no damage as its consequences. The 

objects being studied are not dependent to the existence 

of formal legal formulation upon it, but it depends on 

how the people react toward it. Well, how is the reaction 

pattern? The reaction pattern on a crime and deviant 

behavior includes formal reaction pattern in the form 

of law, punishment, and execution of punishment. 

Second, informal reaction pattern, which is the true 

reaction conducted by formal agencies, but does not 

refer to formal regulation. The third is non-formal reaction, 

which is the reaction from the people directly to the 

crime or to the deviant behavior. 

  How is the perception of criminology toward 

adultery? Adultery is categorized as a deviant behavior, 

not a crime, or a behavior that is not in line with the 

people’s moral sentiment. In the context of Indonesia 

that comprises of various races, the same perception 

about right and wrong cannot be found, including toward 

adultery. The recognition of this difference is clearly 



stipulated under the ribbon held by Garuda Pancasila 

with the inscription Bhineka Tunggal Ika (Unity in Diversity). 

Now, how is the social reaction toward adultery? Because 

there is no same perception concerning adultery among 

different races in Indonesia, it is not relevant to make a 

single rule or formal reaction toward adultery. Durkheim, 

as one of the sociology figures who learn about criminal 

problem said that law or formal reaction reflects the 

people’s morality that could vary from one group to 

another. 

Further, about Gay, one of the sociology experts about 

deviant behavior said that deviant behavior as not the 

lost business, this is a private affair as long as it 

is not done in public area.  

  Responding to the concern of burgeoning adultery, 

criminology offers a comprehensive social control. The 

popularity of adultery and immorality is more influenced 

by the weakening of social control upon it as a causative 

factor. And social control is defined as various mechanism 

made by the people or entities in order to ensure that 

its citizens do not commit any violation of values and 

norms. The elements of social control itself include 

values, norms, that I have previously mentioned. In 

Indonesia, each race has its own different values and 

norms. Even there is a saying which said, different 

pond different fish (or in Indonesian saying literally 



said: different field, different grasshopper). However, 

in each community, in each entity, there is a mechanism 

of embedding the social values and norms to its young 

generation. 

In addition to that, it is also equipped with facilities 

so that each citizen can conduct behavior that is not 

against the prevailing values and norms in that 

community, then they will think about control policies 

even under the science of law, it is said that 

punishment is the ultimum remedium (the last effort). 

Therefore, we should review that commence it. Are that 

values and norms socialized well to the young 

generation? Then, is there any facility so that each 

individual does not violate common values and norms? 

  Socialization agents who should exercise the 

socialization of sexual values and norms for children 

in order for them to be adults who are responsible 

legally, socially, and economically are their parents, 

teachers and schools, local and general public. However, 

due to the capability of these social control agents is 

degrading or is not competent to be agents of socialization 

and social control, the result is increase in immorality 

problems. 

  I was skeptical that each parent, nowadays 

become a competent agent of embedment of social norm 

values. Many do not know how to perform their function 



as socialization agent of values and norms. Teachers 

and schools are also the same. Even, ironically, in order 

to be recognized as a competent teacher, the teacher 

will be evaluated only after he/she has performed 

his/her function as a teacher after 5 years, hence 

he/she can obtain teachers’ certificate. Prior to obtaining 

the certificate, who is responsible? 

And today’s teachers are not educated to be a competent 

educator who embeds the value of community’s social norm. 

General public are also the same. Business power is 

stronger compared to the embedment of the social norm 

values. For example, internet cafes spread everywhere. 

They hardly care that there are children who are not 

yet matured can stay even sleep in the internet cafes, 

do not go home, and so forth, they do not care that the 

content offered in the internet are not fully appropriate 

with the community’s social norm values. The same thing 

also with social media that is very much uncontrollable 

in spreading pornography which have negative result toward 

the children. 

  Therefore, there should be a program for 

parents empowerment, teachers and schools empowerment, 

as well as community, so that they become a competent 

socialization agent of sexuality values and norms. By 

the time the when and how, has been determined, sexual 

desire could be performed in accordance to ethnicity 



values and norms, it should be followed by facilitation 

so that a mature individual could meet that desire in 

accordance to ethnicity values and norms.  

  Sexual desire and doing sexual intercourse without 

being taught, will automatically know, but how to do it 

in accordance to the prevailing values and norms in its 

ethnic, in its community? It should be embedded, socialized 

because sexual desire that is in line with the right 

values and norms is to do it within marriage institution, 

therefore there should be a pre-marital education to 

embed the value of loyalty, to explain the rights and 

obligations of husband-wife, and so forth. Currently, 

it is not clear who has the role to perform the rights 

and responsibilities of husband and wife prior to marriage. 

  People who get married in Islam religion need 

recommendation from the National Agency of Advice, 

Guidance and Preservation of Marriage (BP4), but currently, 

it is merely a formality, there is no mechanism which 

guarantee that each married person knows about their 

rights and obligations. Further, because the main role 

of a husband in the household is as breadwinner to meet 

his family’s needs, there should be a certainty that each 

adult would obtain a job with proper and sufficient 

income to meet the family’s need. Nowadays, there is no 

more guarantee for those adults who would like to meet 

their sexual desire to be able economically, socially, 



to provide a living for their family because having a 

job and each new household should be guaranteed for its 

certainty to obtain a proper residence for humanity. 

  The regulation of a house’s design should 

consider that private area is not merely a home, but 

rooms inhabited by children are also private area. Even in 

western countries, on which we often say as countries that 

do not care about sexual relationship in accordance 

with the values of norms. Each parent, when they are 

about to enter their child’s room would ask for 

permission because it is a private space.  

  As such, the house’s design should be in line 

with Indonesian social and cultural system, which, among 

others, a house is also a place to stay for relatives 

and friends who need a special room, not joined with 

children or other family members. 

There are lots of sexual violence, lots of adultery 

happen in domestic territory of a house. But we never 

think about the design of a house which would be able 

to prevent the occurrence of adultery, sexual violence, 

sexual harassment against children and many others.  

  As the conclusion. A harsh punishment is not an 

effective way in solving the problem of crime and 

immorality. Socialization of values and norms as well 

as facilitation for each citizen to be able to behave 

in line with the values and norms, is a more effective 



mitigation effort compared to taking action after the 

event happens. Just like first year university student, 

in the initial meeting, have not received any subject 

material at all, is tested to determine their 

graduation and this is a tyranny. 

  The policy of control against the violator is 

to provide resocialization that departs from the confession 

of guilt from the relevant in order to be able to re-

integrated into the community, and therefore restorative 

justice may be established. 

3. Kamala Candrakirana  

Specifically related to our discussion material today, 

I refer to my 11 years of experience while serving in 

the National Commission on Violence Against Women as a 

general secretary for 5 years and as the head for 6 

years since its establishment in the year 1988 by 

President B.J. Habiebie. I also refer to my experience 

as a member of working group established by the Council 

of Human Rights of the United Nations concerning 

Discrimination Against Women in Law and Practice, I was 

in this position since the year 2011 representing all 

Asia and Pacific territory. 

  The view that I presented today started from 

the Constitution of the Republic of Indonesia, especially 

the guarantee provided to each person to be free from 



discrimination. With special emphasize on the aspect of 

abolition of discrimination against women. 

  In accordance to Law Number 7 Year 1984 

concerning the Ratification of Convention of Abolition 

of All Kind of Discrimination Against Women, what is 

meant by discrimination against women is differentiating, 

isolating, or limitation conducted on the ground of gender 

that has a consequence and/or with the purpose of reducing 

or ignoring the recognition, benefit, and use of women 

apart from their marital status on the ground of equality 

between a man and a woman, human rights, and their 

fundamental independence in the field of politic, social 

economy, culture, civil, and others. Meaning, the rules 

of law that is neutral in its purpose can have a 

discriminative effect toward women as a result of its 

implementation in the middle of prevailing conditions and 

practices among the people. In this context, substantive 

equality demands for special attempts to remove all 

existing obstacles in the community, including the condition 

of social economy and the practices of culture which 

sustain power relation imbalance between a man and a woman. 

Many efforts to abolish all kind of discrimination against 

women are explained in accordance to international 

Human Rights standard in the frame of three areas of 

the state’s obligation, which are as follow. 



  The obligation to respect. Meaning, to avoid 

establishment of laws and regulations, policies, programs, 

administrative procedures, and institutional structures 

which leads, either directly or indirectly, to the occurrence 

of discrimination. The obligation to protect. Which means 

to protect each person from act of discrimination by 

private actors who take measures which directly aim to 

abolish traditional practices and others which directs and 

sustains the idea of inferiority and superiority and about 

the roles that follow the view of stereotype. 

  And lastly, the obligation to fulfill, meaning 

the obligation to take various measures to ensure 

equality of rights both de jure and de facto, including 

through temporary special attempts. Honor toward universalism 

of human rights is an integral part of the principles of 

humanity and justice that are stated in the first sentence 

of the preamble of the Constitution of the Republic of 

Indonesia and is not separated from Indonesia’s intention 

and effort to participate in executing the world’s order. 

  One of the principal motion of the Appellants 

is to extend the meaning of adultery in Article 284. 

From only limited to marriage relationship become to 

anyone, both in or extra-marital. Allow me to propose 

the consideration about who will potentially become the 

victims if the Appellants’ motion is granted by the 

Constitutional Court? For this, I would refer to social 



economy data which depicts real condition among Indonesian 

people nowadays, particularly related to the situation 

of marriage registry. I refer to the result of research 

that was published in 2014 by a consortium which comprised 

of social researchers in Australia-Indonesia partnership 

for justice, the Center for Child Protection (Puskapa) 

of the University of Indonesia, National Secretariat of 

Women Head of Family Empowerment (PEKKA) together with 

Semeru Research Institution. 

  In order to support the Government of the 

Republic of Indonesia in the execution of national 

strategy regarding access to justice, this research made a 

baseline study in the year 2012 to 2013 regarding 

access to legal identity in organizing certainty under 

the law for the people, especially poor and marginal 

citizens. This research was carried out through partnership 

with National Development Planning Agency (Bappenas), 

Supreme Court, the Ministry of Internal Affairs, and the 

Ministry of Religion. In this research report, it was 

stated that more than half of the marriage in Indonesia 

were not recorded. Each year, it was estimated that 

there were 2.000.000 couples who were in a marriage 

without any marriage certificate. The proportion of 

couples without marriage certificate is higher among the 

poor population. If the Appellants’ motion is granted 

by the Constitutional Court, especially regarding the 



extension of adultery crime to tap into outside a lawful 

marriage, those 2.000.000 couples per year would experience 

the vulnerability to be the victim of adultery crime. 

  From the survey conducted by PEKKA together 

with Semeru Research Institution in 17 regencies/cities 

across 19 provinces which encompassed 89.000 families 

and more than 320.000 citizens, it was found that about 

36% couples did not have marriage certificate. Specifically, 

among 30% of the poorest families in our country, the 

proportion of couples who did not own marriage 

certificate was higher, which was 55%. This condition 

got worse in our poorest provinces, for example the 

poorest couple who owned marriage certificate only 

reached 6% in NTT and 10% in NTB. Among the women who 

are head of family with the status of divorcee widow, 

only 24% of them have divorce certificate. In NTB, this 

number is even more smaller, which is only 7% of 

divorcee widow who own divorce certificate. As we all 

know without divorce certificate, they cannot obtain a 

marriage certificate if one day they intend to marry again. 

  According to baseline study which was made on 

the basis of data from the National Social and Economic 

Survey (Susenas), the reason that they did not have a 

marriage certificate includes several matters. First, the 

cost which was considered too high, said 41% respondents. 

This relates to case expenses in the court, expenses for 



women to process the recording of marriage or divorce 

can reach 10 times monthly ages of a person who lives 

under the poverty line, this highly expensive cost also 

includes transportation. 

Second reason is the distance that should be traveled 

is too far, 15% respondents said so. To go to district 

or regency office, for example, it may take 8 hours and 

may require several visits. Certainly, this gives particular 

difficulties for the disables. 

Third reason is ignorance, around 12% respondents do not 

know how to obtain those identity documents or marriage 

certificates. 

And the last reason, which is related to 9% respondents, 

they consider that the process is too complex to obtain 

those identity documents with handling in three different 

government offices. 

  This baseline study also found that 10% of its 

respondents were in polygamy marriage. Among the women 

who were in polygamy marriage, the first wife was 4 times 

more likely to have marriage certificate compared to the 

next wives in the same polygamy marriage. All of this 

occur in condition where our religious court is already 

very optimum in handling the people’s request to register 

their marriage and their divorce. 

In the year 2013, it was recorded that 93% out of 

430.000 cases received by the religious court was 



related to divorce and marriage registration. The case 

of marriage isbat (confirmation) that was decided by 

religious court since the year 2008 to 2015 kept 

increasing gradually from 659 cases in the year 2008 to 

be 44.962 cases in the year 2015. Cases decided through 

marriage isbat (confirmation) in Aceh was included in 5 

provinces with the highest number according to the 2016 

data. This showed how marriage registry was influenced 

by a more extensive social, political condition, in this 

case was lengthy armed conflict. 

  Not all unregistered marriage can be settled 

through religious court. Monitoring report from the 

National Commission on Violence Against Women about 

discrimination and violence experienced by women who 

are native-faith followers and performer of traditional 

ritual which was released in August 2016, stated that 

out of 65 discrimination cases in the data, more than 

half of it or around 34 cases are cases of ignorance in 

population administration where 13 among them are 

related to hindrances in registering marriage due to 

the religion and belief that is not recognized by the 

country. 

  Allow me to quote the report from National 

Commission on Violence Against Women, “As much as 12 

women in this monitoring reported how the state’s 

refusal to register their marriage caused them to 



suffer from a lengthy injustice. Three among them were 

the followers of Sunda Wiwitan who could not obtain a 

marriage certificate because they conducted their 

marriage in Sunda Wiwitan traditional way. They were 

not willing to lie by choosing one of the religions 

required by the country which was not their own 

religion and belief.” 

  If the Appellants’ motion related to the 

extension of the scope of Article 284 is granted by the 

Constitutional Court, we should also face the risk of 

re-victimization toward women who are already victim of 

sexual assault who cannot meet the demand of proof in 

accordance to the prevailing Indonesian Criminal Code 

and the Indonesian Civil Code. 

  These sexual assault victims could be criminalized 

as extra-marital adultery in the context where the 

target of the punishment are both parties who are decided 

as perpetrators of adultery. 

According to the annual data from National Commission 

on Violence Against Women, quite many among them were 

unmarried women and experienced sexual violence in their 

dating relationship. The annual record data from National 

Commission on Violence Against Women showed that the 

symptoms of violence in a dating relationship continued 

to occur each year. A total of 1.405 cases in the year 



2011, 2.507 cases in the year 2013, and 2.734 cases in 

the year 2015. 

  Following this social reality, I asked to be 

considered the victim potential from the granting of 

the Appellants’ motion related to Article 284 would reach 

millions of poor and marginal populations throughout 

this country, especially the extension of adultery crime 

to couples who are not in a lawful marriage, may bring 

the risk of criminalization toward the poorest and the 

most marginal Indonesian citizens. While it is them that 

should obtain protection and support from the country. 

Through these data, I intend to emphasize that an 

important consideration to be conducted in this case is 

not merely in the area of decency and religion norms, 

but also related to legal affectivity in the middle of 

social facts, in this matter, poverty facts and diversity 

fact which live among our people. 

  Allow me to also respond the Appellants’ motion 

to change adultery crime from complaint offense to normal 

offense. If it is granted, this change will affect in 

the limitation of personal right to determine one’s own 

choice related to the action that will be taken in 

front of the occurrence of violation against lawful 

marriage by a couple. Meanwhile, Indonesian constitution 

guarantee the right of each person on self-protection 

under Article 28G verse (1). As we know, the bearer of 



human rights is individual as stated in the Constitution of 

the Republic of Indonesia and in the law of international 

human rights. If maintaining the sustainability of 

family institution is one of the intention of the 

Appellants, it should be noted that this can be obtained, 

in fact, by protecting individual rights to decide their 

own fate. Quite many women whose husbands cheated, further 

opted not to bring their couples to the court for the 

sake of family sustainability. 

  Allow me to quote a testimony from a woman who 

made the choice that was taken by any other women who shared 

the same fate. As a depiction on the long consideration 

conducted by a wife who was cheated, please listen 

carefully to her words, “I was angry, sad, disappointed, 

and very much beaten, the man whom, all this time, I 

considered to be firm, abiding, and was always a role 

model for his younger siblings, was now proven to be 

disloyal. I would very much like to go leave the house 

and with my children, my parents’ house is not far from 

our house, after all. But I was confused, my children 

still need attention from their father, they, especially 

the youngest, are also very close and respectful to 

their father. Even though my first child eventually 

found out her father’s fault, but my daughter still did 

not want for us to be separated. My daughter said it 

would be embarrassing if people found out that her 



mother and father got separated because her father 

wanted to marry with another person. We did not speak 

to each other for 3 months due to this problem. But 

perhaps, because of the mercy of Allah through my 

prayers, it is as if I had a direction to listen to my 

children’s voice that they would like for their father 

and mother to stay at home. Finally, my husband, who 

was initially afraid to start a conversation with me, 

started a conversation and begged for forgiveness and 

stated his regret. He promised that he would fix 

everything, saying that starting on that day, I was 

allowed to come to his work place, I was allowed to ask 

how much his salary was and he would give all of his 

income, so there would be no suspicion that there was 

another person who also enjoyed it. I decided to forgive 

this mistake because my children are the consideration.” 

For your information, today, the marriage of that mother 

has entered 45 years old. If Article 284 is a normal 

offense, perhaps that mother’s family sustainability 

may not be saved. 

The capacity of a person to make a decision that defends 

their family sustainability is strengthened by existing 

social institutions in the community, either in religious 

environment or among relatives, as well as through marriage 

or family consultation services provided by the group 

of professionals, psychologists, and social workers. In 



this context … in certain context, religious institutions 

also develop special mechanisms to participate in preserving 

family sustainability including by imposing social sanction 

to the perpetrator of cheat in a marriage. Meaning, the 

intention to preserve family sustainability could be 

answered well through social assets available among the 

people without having to depend on the enactment of 

normal offense in adultery crime. 

Your Honorary Council of Constitutional Judges, finally, 

as we all know, the House of Representatives of the 

Republic of Indonesia has decided a Bill of Sexual 

Violence Abolition Law as one of the priorities of 

national legislation agenda. This bills promise a 

comprehensive handling system and in accordance to 

human rights standard as well as responsive toward our 

national context. We certainly hope that with the presence 

of Law concerning Sexual Violence Abolition, we may 

answer our need for legal protection concerning this 

highly complex matter. 

In line with that, it is our collective role in the 

environment of state institutions and community to keep 

strengthening the enactment of existing laws including 

regulations concerning restriction of obscenity which 

are already available in the Indonesian Criminal Code. 

For the Appellants, Relevant Parties in this case, the 

deliberation process in national parliament will be 



started immediately and give them a chance to propose 

all of their thoughts and concerns in relation to social 

issues brought up in this case to the House of 

Representatives of the Republic of Indonesia. 

4. Lies Sulistijowati Soegondo 

  This statement is based on tens of years of 

experience that is built from the sense of justice, 

human rights, and anti-discrimination. Actually, those 

three factors are the scope from of human rights in an 

extensive meaning. 

  My experience while bearing the role in the 

National Commission of Human Rights or Komnas HAM as a 

commissioner who was responsible in the field of civil 

and political rights in the year 2002 to 2007 encouraged 

to fight for the citizen’s civil rights, especially for 

women to gain their rights. The women’s rights to 

obtain marriage certificate are their basic rights, in 

addition to strengthen their status in the marriage as 

a tool of evidence, it also implicates toward their 

children who are born also in a lawful marriage. Through 

marriage certificate, it proofs the existence of lawful 

husband and wife relationship, either according to religion 

and according to the law of the country, which is 

Article 12 of Law Number 1 Year 1974 concerning Marriage. 



Verse (1) which stated that a marriage is lawful if it 

is executed in accordance to the law of each religion 

and belief. 

Verse (2), “Each marriage is recorded in accordance to 

the prevailing laws and regulations.” 

  Whereas the principle of marriage in accordance 

to Law Number 1 Year 1974 concerning Marriage is monogamy. 

It is provided under Article 3 verse (1). Its exception is 

governed further under verse (2) of Article 3 upon the 

permission from a court by meeting the terms as provided 

under Government Regulation Number 9 Year 1975. 

If I connect it to the Book of Indonesian Criminal Code, 

particularly Article 284 verse (1) letter a, then in 

the book of Indonesian Civil Code or Burgerlijk Wetboek 

Article 27 it is also regulated about that principle as 

monogamous marriage. Article 284 of the Indonesian 

Criminal Code stating Article 27 of Burgerlijk Wetboek 

does not mean that the breath of that article is 

western or Dutch. As we know together that the birth of 

the Indonesian Criminal Code was still under the colonial 

situation, especially in line with the provision of article 

1 of the transferring regulation of the Constitution of 

the Republic of Indonesia which stated, “All existing 

laws and regulations shall prevail as long as there is 

no new replacement of it in accordance to this Constitution 

of the Republic of Indonesia.” Therefore, the reference 



of Article 27 BW or Indonesian Civil Code still 

prevails and is not contradictory with the Constitution 

of the Republic of Indonesia. As such, even though 

Article 27 of the Indonesian Civil Code is not stated 

under Article 284 of the Indonesian Criminal Code, it 

would still be signified as a monogamous marriage because 

as a citizen of Indonesia, wherever he is, he is still 

subject to the provision of the laws and regulations of 

the Republic of Indonesia, including to be subject to 

the provision of Article 3 verse (1) of Law Number 1 

Year 1974 concerning Marriage. 

  The maker or formulator of the Indonesian 

Criminal Code realized that stating marriage principle 

under Article 284 is very fundamental. The removal of 

that marriage principle would make its meaning bias to 

become without a clear certainty under the law. In 

addition to the certainty of law, also to support household 

order which is an asset to household sustainability. This 

is the form of protection of the country’s protection 

toward its citizens. The state’s protection toward the 

order of marriage is also regulated under the compilation 

of Islamic law. Instruction of the President of the 

Republic of Indonesia Number 1 Year 1991 Article 5 

which stated as follow. 



Verse (1), “In order for marriage order to be 

guaranteed for the Islamic community, each marriage 

should be recorded.” 

Verse (2), “The recording of marriage referred to in verse 

(1) shall be executed by marriage registry officer as 

stipulated under Law Number 22 Year 1946 juncto Law 

number 32 Year 1954.” 

Further, Article 6 stated verse (1) to meet the 

provision under Article 5, “Each marriage should be 

executed in the presence of and under the surveillance 

of marriage registry officer.” Verse (2), “Marriage 

that is executed outside the surveillance of marriage 

registry officer, does not have a legal force.” 

  With its being proposed by the Appellants, the 

removal of Article 284 verse (2), verse (3), verse (4), and 

verse (5), concerning Complaint Offense will certainly 

implicate to the reduction of state’s protection over 

its citizens’ marriage order. A further consequence, 

the state can be accused of violating its citizens’ 

human rights, while marriage is a citizen’s right to 

form a family and to succeed descendants through lawful 

marriage, as provided under the Constitution of the 

Republic of Indonesia, Article 28B verse (1) juncto 

Article 10 verse (1) of Law Number 39 Year 1999 concerning 

Human Rights. 



  In connection to Article 284 verse (2), verse 

(3), verse (4), and verse (5), it is through complaint 

offense, on the problem of adultery in a marriage is 

the state’s attempt to not automatically punish in the 

form of penal code, but merely to first try to maintain 

or attempt for the harmony of the relevant family. 

Because the state realizes that marriage is each 

individual’s right, without any outside intervention. Even 

if I may quote the adagium which stated, “Law stops in 

front of the room’s door.” Except if the relevant husband 

and wife can no longer preserve their marriage, due to 

adultery act, one of them within a period of 3 months, 

one of them who feel faulted by their family, claim for 

divorce, or severance in board and bed (sheiding van 

tafel en bed). 

  If we follow the Appellants’ flow of thinking 

that is stated in its motion, to change complaint offense 

into normal offense for each person, both married or 

not married, who commits adultery or overspel, will cause 

a very wide consequence within the community. Because, 

as many of us know, that the fact is, not all marriage 

have been recorded in the Office of Religious Affairs 

(KUA) or civil registry. This is due to several causes, 

for example; 

  The ambiguity of understanding about information 

that marriage executed according to religion is lawful 



enough. In general, they do not understand the right 

marriage procedure under Article 2 of Law Number 1 Year 

1974 concerning Marriage. Verse (2) still requires registry 

to marriage registry officer. Or due to the limitation 

of knowledge, economy, there are people who consider 

that marriage is expensive. The registration is delayed 

until they are financially able, especially for the poor 

people, the distance between their domicile and the Office 

of Religious Affairs (KUA), or marriage recorded is 

very far away, there is an intention to keep a certain 

secret, and as important is, for those who are not included 

in Presidential Enactment Number 1 Year 1965, such as 

the native-faith followers of traditional communities. 

For those whose registry are still not smooth. Even though 

it has been stipulated under Article 81 of Government 

Regulation Number 37 Year 2007 concerning Execution of 

Law Number 23 Year 2006 that marriage of native-faith 

followers shall be executed before the leaders of 

native-faith followers who are appointed and determined 

by the organization of native-faith followers, that is 

registered under the ministry whose duties is technically 

to guide the organization of native-faith followers toward 

the One Almighty God. 

  Last, according to the confession of one of the 

follower of Sunda Wiwitan, they do not want to follow 

such provision because they feel that their marriage is 



already legal according to “their religion”. Even if their 

marriage registry cannot be recorded, it is not their 

fault as a citizen. Especially if their religion in the 

Indonesian Identity Card is blank, for them it is 

considered very hurtful. In general, the native-faith 

followers consider, such governmental regulation is 

redundant, convoluted, even in it, a discriminative 

service treatment has occurred. For consideration, that 

if the Appellants’ motion to change the complaint 

offense into normal offense, by taking into accounts 

all of the facts above, all Correctional Facilities in 

Indonesia would be full and unable to contain the 

convicts of adultery cases as a result from the 

unrecorded marriage of those native-faith followers by 

a marriage registry officer or civil registry. In this 

opportunity, we ask for permission for a testimony from 

the relevant party, thank you. 

  Moreover, if the understanding of adultery, 

even a further implication is their children can lose 

their parents’ custody as long as their father/mother 

is sentenced. In addition to that, the burden of proof for 

the wives or women become even heavier and in general, 

it is hard to proof. Especially for women who are the 

victim of sexual violence, they will experience hardship 

in proofing in accordance to the Indonesian Criminal 

Code and the Indonesian Civil Code. Especially if the 



understanding of adultery as referred to by the 

Appellants would include extra-marital, then how many 

thousands of Indonesian women labors abroad, such as in 

Saudi Arabia, Malaysia, Singapore, Hong Kong, and others, 

would be affected by criminalization, in general, the 

women would be affected. Abroad, they will accept the 

fate of having unregistered marriage or under the 

counter because it is only witnessed by a figure who 

knows the religion only, it can be understood due to their 

location in palm oil plantations, such as in Malaysia. 

  In such cases, the state has attempted to 

protect the marriage to be lawful, by trying to procure 

isbat (confirmation) meeting, as has been done in Saudi 

Arabia, the Supreme Court of the Republic of Indonesia 

works together with the Ministry of Religion of the 

Republic of Indonesia to invite the Council of Judges 

of Religious Trial along with KUA to held an isbat 

(confirmation) meeting in the Embassy of the Republic 

of Indonesia (KBRI) as well for their marriage to be 

recorded.  

  The Appellants’ motion on Article 292 of the 

Indonesian Criminal Code which changes the editorial of 

that article significantly needs an understanding about 

the background for the maker of the Indonesian Criminal 

Code for an adult in order to affirm that ‘person’ needed 

to be explained that it would be adult because its 



context is regarding obscenity act toward another person 

of the same sex, which is still underage. Meaning, to 

show that it is not appropriate for the adult to commit 

obscene act against underage children, which will damage 

the children’s future, where he/she should guide the 

underage child and to protect the child, hence as a 

consequence, the threat of punishment is heavier. 

5. Henny Supolo 

  Speaking of the future, the education environment 

recognizes the research carried out by the National 

Education Association or NEA which concluded that it is 

very important for a child to have the ability to 

communicate, cooperate, think creatively, and critically 

for the preparation to enter their future. One of the 

pattern to make this a habit is by continuously learning 

to known one self and also to recognize one’s environment, 

to find one’s strength, the environment’s strength, and 

use both for collective improvement. This is a learning 

process that should be undergone by our children along 

with our guidance as parents, teachers, and also adults 

around them. 

  The concept of positive self which provide 

trust to develop independent thinking is a heavy task 

for all of us. The problem is, there are always children 

who are lucky in this guidance process, but there are 

also children who are not as lucky as the others. And 



in the limitation of my understanding, it is actually 

the core of family sustainability. Family sustainability 

is a guidance process that should be owned by a child 

in order to be able to understand the learning process 

that happen within himself/herself. Family sustainability, 

from the perspective of education, is a learning process 

which is carried out on the basis of love. We often 

hear the motto introduced by Ki Hadjar Dewantara and 

even perhaps we can utter it well, “Ing ngraso sung 

tuladha, ing mady mangun karsa, tut wuri handayani.” Being 

in the front to give an example, being on the side to 

guide and to give trust to children with principle of 

equality, in which we learn together, being behind to 

motivate and to give encouragement to take a next step 

and learn from each step taken. 

  In the guidance process that is highly relevant 

even for the need to support a child’s future in this 

21st century, reflective learning process becomes very 

important, the knowledge provided accompanied by contextual 

understanding and full consciousness about what is 

happening toward oneself. Independence and freedom of 

thinking become an integral part toward the process of 

maturity, children’s development need to be nourished 

through a learning process that is understood by the 

children themselves. 



  On the contrary, punishment model if making 

mistakes or reward for good behavior does not provide 

opportunity to the children to learn from their own 

learning process. The punishment system which is felt 

to come from the ruler, in this matter, “ruler” parents, 

teachers, or even state, will not be effective because 

it eliminates the development of consciousness and learning 

process that should be found by the children themselves. 

  The world of education recognizes what we call 

with positive discipline, which is a type of discipline 

that teaches values of life, develops character, friendly 

but firm at the same time, helps children feel that 

they are worthy, has a sense of belonging, develops 

their lives’ ability, and encourages children to find 

their own strength. But all of these need a long-term 

process. Development of positive discipline is carried 

out by Dr. Jane Nielsen and her applied research shows 

that the children who feel that they are connected to 

the environment, to the family, and school have 

positive development record. 

  When talking about adultery, I really wanted to 

use the data mentioned by the Appellants that around 

15-20% from a total of 2,3 million abortion were executed 

by teenagers. I would also want to draw our attention 

toward the data from the National Population and Family 

Planning Board in the year 2014 which stated that 46% 



of teenagers at the age of 15-19 years have committed 

sexual intercourse. There is also a national survey data 

which showed that around 48 to 51% of pregnant women 

are teenagers. The question is, what have we done to 

guide them? 

  We know exactly that what would be confronted 

by our children today is far more terrifying than at 

the time when we were teenagers back then. How far can 

we say that we have performed our role as our children’s 

parents? How far that we have accompanied them, to enter 

the process toward their adulthood? How far we can be 

an example that we have accompanied them or we have 

been behind them to support them to deal with the world 

with the strength that they have after providing various 

knowledge that they need? 

  Punishment approach without looking at how far 

the parenting that we have performed, is a shortcut. 

And sorry to say, it is a reflection of the wish to get 

our hands clean from our collective responsibility, which 

is to prepare the children to embrace their future. The 

children are the children whose steps are our collective 

responsibilities. 

  For example, as adults, we deserve to feel failure. 

We know that news regarding sexual scandal of adult 

famous figures are often heard and in the guidance beside 

them, a big step that we obtain from the National 



Population and Family Planning Board (BKKBN) above, is 

it enough to make us realize to give them knowledge 

concerning reproductive health that is highly needed in 

order for the children to understand hormonal changes 

which occur in themselves? In fact, based on research 

in the year 2014 by Center for Gender and Sexuality 

Studies of the Faculty of Social Science and Political 

Science from the University of Indonesia, there were 

only 58% out of 62% teachers who had joined the 

reproductive health training, which subject they had 

taught to their students. It was even given by only 1 

method, lecture. And lecture obviously did not make the 

students felt ownership or connected as was required in 

the development of positive discipline that I mentioned 

earlier. 

  There is no need for us to look hard, as soon 

as we go back from this room. Ask to a teenager that we 

meet, are his/her parents or teacher, or any adult 

he/she trusts, has provided him/her with sufficient 

knowledge to understand his/her self-development. The 

change toward his/her coming of age. While it is our collective 

duty to cover for those omissions by accompanying the 

teachers and parents, we should hold hands. And whenever 

is necessary, to encourage each other by saying, “The 

mistake that you have done, Kid, is part of the maturing 

process that you should and can learn.” 



And in order to do it all, our big heart is needed to 

not merely depend on the law, especially on the punishment. 

Because we very much have a role, we have a big role in 

that mistake. 

  That all those who attend in this room have the 

same intention. That is, to prepare our children to embrace 

a bright future for a better Indonesia. As such, I really 

feel that the removal of the word minor in Article 284 

about the extension of overspel to be an extra-marital 

relationship, as petitioned by the Appellants, neglect 

the main role of parents and adults, which is to provide 

nurture for our children. Yes, our children who will 

replace us in the future, who will also stand in here, 

in this room with independence and idealism as we all do 

today. Are not we all today speaking about the same thing, 

to educate and develop the character of our children. 

  I am 62 years old and have 2 children. I 

understand the Appellants’ anxiety represent the anxiety 

of all of us. However, such anxiety should not discourage 

the future of our children. Therefore, I would like to 

read out several advises from Ki Hadjar Dewantara, a 

teacher, headmaster, independence fighter, father, husband, 

our role model together that is education is to lead 

all strength of the nature which lies in our children, 

in order for them as a human and as member of the 

society, can achieve the highest safety and happiness. 



  The lives and growth of those children lie 

outside our ability and will. Those children as a creature, 

as a human, as a living thing, will obviously live and 

grow according to their nature. For the purpose of 

education, Ki Hadjar Dewantara said, “Therefore the age of 

the students is divided into 3 period, each is 7 to 8 

years or 1 eight-years cycle. The first period, 1 to 7 

years old is childhood period. The second period, 7 to 

14 years old, that is the age of development of soul 

and mind. The third period, 14 years old to 21 years old, 

this is called the period of the development of character. 

  Ki Hadjar Dewantara also specified learning 

methods which include introduction to nature, incorporating 

culture, independence in children, nationality, and 

emphasis on humanity. And the last was the opinion as 

well as commemoration of Ki Hadjar Dewantara, which was 

apparently in line with the research result from Jenilson 

that I have aforementioned regarding punishment, which 

is reward and punishment should not be given to keep 

the children to give their effort only if it is beneficial 

for them, or there is reward, or only because they are 

afraid to be punished. Ki Hadjar Dewantara also specified 

that the children’s characters are damaged due to always 

living under force and punishment.  

  Simply, character is actually a repeated good 

behavior, that is a character. Which is based on consciousness. 



A child with character is a child who can differentiate 

good and bad, right and wrong, a child with full 

consciousness, hence he/she is able and willing to bear 

its consequences and that is actually our function to 

guide them there, hence that is what we should work on 

together if the future of our children even our nation 

becomes the stake.  

6. Lucky Endrawati 

  Firstly, in principle, Article 1 verse (3) of 

the Indonesian Criminal Code underlines and affirms that 

in principle Indonesia is a country of law, where this 

country of law can be construed as law in the meaning 

of several regulations, or a collection of regulation, 

a set of norm, whether written or unwritten which applies 

in the positive law in Indonesia. 

The second construction is related to Chapter 1 of the 

Book of Indonesian Criminal Code concerning the Limitation 

of the Enactment of Criminal Regulation in the Laws, 

which is Article 1 verse (1) along with its consequence, 

where that Article 1 verse (1) of the Indonesian Criminal 

Code regulates about legality principle. 

  The third construction related to the Second 

Book of the Indonesian Criminal Code Chapter 14 concerning 

Crime Against Decency. So, what is meant under Article 

284, Article 285, and Article 292. 

Meeting point between ethics and law. 



  The construction from each chapter that I will 

explain in this legal argumentation. So, the simple 

construction under this judicial review should be 

signified that, basically the penal code which apply in 

Indonesia currently, in this matter the Indonesian Criminal 

Code, is a positive penal code, a criminal code that 

applies and is applied in Indonesia currently. If we 

know that, fundamentally, penal code is a part of the 

entire legal system which prevails in a state and it 

contains norm and sanction as well as restriction contained 

in it. 

  Everyone has also understood that in principle, 

penal code functions as double edged sword. On one side, 

it regulates about how the country regulates behavior 

of social order that applies among the community, in the 

meaning of protection, in this case the country protects 

each of its citizen. On the other hand, it is that 

penal code as the ultimate medicine, ultimum remedium. 

Therefore, do not let the penal code be used in the 

early stages upon the occurrence of a behavior that 

stains social order. As such, penal code is like the 

final matter. Because it is the ultimate medicine, 

attempts or policies other than the penal code should 

be prioritized.  

  Currently, a total mistake has occurred. Total 

mistakes in every matter related to the existence of 



threat against the actions which violate decency order 

is automatically a criminal action. This should be the 

assertion that in principle, penal code functions as 

the final medicine. 

  Further, what need to also be known, we cannot 

forget the history of the penal code development itself. 

Where the Indonesian Criminal Code is a colonial product 

which obviously has a certain intention from the legislators 

who wanted to give an emphasize that the country should 

interfere in taking care of its citizens. This can be 

shown under Article 1 verse (1) of the Indonesian Criminal 

Code, “No act shall be punished unless by virtue of a 

prior statutory penal provision.” As such, we could not 

criminalize or qualify an action as a crime, if there is 

no provision of laws and regulations that specifically 

regulates about that crime. This needs to be underline. 

  The implication or consequence of Article 1 

verse (1) of this Indonesian Criminal Code, firstly is 

that in Indonesia legality principle applies. Secondly, 

penal code law and regulation does not apply retroactively. 

And thirdly, the most fundamental thing is the restriction 

of the use of analogy interpretation. That Article 1 

verse (1) contains numerous consequence should be emphasized. 

Therefore, in relation to that consequence, there is no 

crime, there is no law without any regulation which 

first specify that relevant behavior as a criminal 



action and that regulation contains the punishment that 

could be imposed upon that offense. 

  So, there are two norms which regulate action 

and sanction. As such, we cannot analyze a norm in the 

Indonesian Criminal Code separately. For example, verse 

(1) is separated from verse (2) or vice versa. Therefore, 

it is an integral, where inside a norm in that penal 

code there are two things that I talked about earlier, 

namely regulation and threat of crime enacted due to 

violating that law.  

  And then, related to, still, Article 1 verse (1), 

is related to the third consequence, which is, it is 

restricted to use analogy interpretation. There are 

several theories under the penal code which govern 

about interpretation and it needs to be known that 

basically, such interpretation is one of the products, 

one of the objects in legal logics and reasoning. How to 

construe a law, a regulation, in its execution should 

meet, should include requirements from the thinking 

legal principle or what is called with logic. In logic, 

there are several interpretations, there are authentic, 

systematic, grammatical, historical, extensive, theological, 

and sociological interpretations. 

  Further, why is analogy prohibited in the 

Indonesian Criminal Code? Because the interpretation of 

analogy is one of the interpretations that do not have 



any guidelines, which do not refer to any existing norm. 

This is different with extensive interpretation. Extensive 

interpretation is still based on the norm of existing 

rules, that is provided under the Indonesian Criminal 

Code. I give an example under Article 362, articles of 

the Indonesian Criminal Code, there it is provided that 

any person who takes property, wholly or partially 

belonging to another, with intent to appropriate it 

unlawfully, and so on, and so forth. The definition of 

property or the definition of taking, before the definition 

of property. The definition of taking in this matter is 

not merely signified as a physical action of taking by 

hand or with another aiding device. The meaning of 

taking in this matter is if we use that extensive 

interpretation, it means the movement of a property or 

item from its owner to another person. Well, this is 

still justified in an extensive interpretation. 

  Further, as the next consequence is the 

obligation of the judge to carry out legal findings. 

Then, what are the things that need to be underlined in 

this legal finding? In relation to this legal finding, 

we have to construed that basically, there is a juridical 

basis or foundation related to the legal finding, namely 

Law Number 14 Year 2004, Article 16. That the court should 

not deny, examine, and decide upon a case that is proposed 

based on the proposition that the law is not available 



or is obscure, instead, the court is obligated to examine, 

and to administer justice upon it. If we use grammatical 

interpretation, it is true that here we will not find 

any legal, phrase or sentence to find the non-existent 

law. There it is only contextual, in a sentence it is 

only mentioned that in deciding upon a case that is 

proposed on the ground that the law is non-existent or 

obscure, instead is required to examine and administer 

justice upon it. It is obligated to examine and to 

administer justice is translated as finding the norm or 

finding the law. It is related to Article 1 verse (1) 

of the Indonesian Criminal Code. 

  Next, related to the Second Book of the 

Indonesian Criminal Code chapter 14 concerning Crime 

Against Decency. It should be signified that, for the 

use in Article 284, Article 285, and article 292, I do 

not have to specify its elements because it will take a 

very long time. If we want to give juridical meaning to 

it, we should use the means or principles in the law of 

thinking, where there are two principles. The first is 

the principle of identity and contradiction, which both 

are the principles in the law of thinking which lies in 

logics and legal reasoning. A simple explanation of 

logic and legal reasoning is related to the existence 

of sentence phrase that we normally find in academic 

environment. For example, please do not sleep during 



lecture. If it is stated to be identified as a statement, 

is it really a statement? Please differentiate a statement 

in a sociological sentence that is understood by the 

people, it will different with the statement within academic 

environment. Please do not sleep during lecture. In a 

sociological term, it is a statement. But in the law of 

thinking or what is known as thinking logics it is not 

a statement but a request, why? The presence of the 

word please, it means that the first phrase does not 

meet the law of thinking. 

  Secondly, is this a proposition? Because firstly, 

it is not a statement, then secondly, it is not a 

proposition. Well, then can a conclusion be drawn from 

that sentence? The answer is cannot. Why? It has negative 

connotation and negative. A conclusion can be made if that 

sentence contains a statement and contains a proposition, 

by then, an exact conclusion can be drawn.  

  The things that we often see, another simple 

example, if possible, is related to do not use the elevator 

during fire. When there is fire, people are in a panic 

situation, they will head for the elevator. That conclusion 

is misleading. Because to construe the human mind as if 

elevator is the only tool to go up and down, while in 

addition to elevator, there are stairs, ropes which allow 

people to go down, trees, if for example the building 

is near trees. So, the conclusion is, in order to make 



a conclusion, a law of thinking or what is known as logic 

should be used. It is what should be done by an 

academician or a judge who construed or who vowed to find 

the law. In relation to that matter, the importance of 

thinking logic, in addition to that is to analyze or to 

give meaning to several articles provided under the law. 

  If we discussed about ethics and laws, having a 

degree of similarity and difference. The similarity is 

that the two things, between ethics and laws, have an 

issue related to human behavior. Ethics talk about behavior, 

laws also talk about behavior, the only difference is 

when ethics are not formalized in the form of laws, but 

the legal rules of behavior is determined in a formulation 

of norm, if in this case is penal code is being 

disqualified as the elements of criminal action. 

Therefore, if we find problems concerning ethics, we should 

ask, have that ethics been formalized in the form of norm 

which in this matter is legalized by the legislators or 

are that ethics still bear the status as a behavior act 

which only applies internally, meaning with fellow human? 

Those are the two things that need to be underlined, that 

between rules of law with that ethics have different 

issues and scope, as well as have similarities in which 

we should signify the two things not as differences, 

but supportive to each other. 



  Further, what I need to confirm in this matter 

is related to that basically, in giving meaning to 

Article 284 and Article 285, as well as Article 292 of 

the Indonesian Criminal Code, we have to construe several 

thinking principles in legal logic and reasoning so 

that later, in giving meaning to those three articles, 

we do not make a misleading conclusion and that is what 

we experience often, we meet often in handling the cases 

related to the violation of Article 284, Article 285, 

and Article 292. 

  That the need to give significance to several 

existing elements, Article 284, Article 285, and Article 

292 as a whole, do not give understanding to these 

verses in those articles or phrases in those articles 

become an individual separated part or is marginalized 

in signifying it. This needs to be underlined. 

  Therefore, the conclusion in this morning today, 

firstly, is that we have to think of construing that Indonesia 

is a country of law. Law here is signified as a collection 

of norm, a collection of rules, either written or not written. 

Secondly, the second conclusion, is related to basically, 

in giving meaning or providing legal argumentation, logics 

and legal reasoning should be used. 

And the last, to give meaning to several articles in the 

Indonesian Criminal Code is an integral of inseparable 

articles from other articles. 



7. Mikhael Dua 

  In relation to the proposal to remove the 

phrase married and verse (2), verse (3), verse (4), and 

verse (5) in Article 284, the word any woman in Article 

285 of the Indonesian Criminal Code, and the phrase 

minor in Article 292 of the Indonesian Criminal Code. 

As far as I understand, Article 284 of the Indonesian 

Criminal Code talked about adultery, and that is why the 

legal subject is limited to a married man and a married 

woman and a man and a woman who is involved in the knowledge 

that the guilty man and woman is already married. Article 

285 of the Indonesian Criminal Code talked about sexual 

violence and protection toward women. Article 292 of the 

Indonesian Criminal Code talked about obscenity, protection 

for children who are still minor. 

  I try to learn those texts and I think all of 

the existing polemics in the discussion between that 

pro and cons are related to the perspective about ethics, 

moral norms, and legal norms. And second, it is related 

to what is meant by protection for women and children 

who are still minor, viewed from the aspect of moral norm. 

This is an assumption, and therefore, I try to speak about 

this assumption. The first assumption, all objections 

from the National Commission on Violence Against Women 

on the amendment to Article 284, Article 285, and Article 

292 of the Indonesian Criminal Code is connected with 



moral issues. I think they realize that we are in a 

deep moral crisis. There is corruption, abuse of power, 

infidelity, consumerism, and there are still other symptoms. 

In all of the community crisis condition, we would like 

to offer a moral development agenda in our communal living 

and use the law as its instrument. 

  As such, the main question that should immediately 

be answered now, is with that kind of morality? Each 

people has their own morality. Mother Theresa from Calcutta, 

as well as Adolf Hitler, both have moralities. Mother 

Theresa focused on how to give out care and attention 

to those living in poverty. While Adolf Hitler in the 

principle of ein volk ein reich, one nation one answer, 

that was his morality. It is the same with authoritarian 

government and democratic government, each has a certain 

moral consideration and firm with their argumentations. 

  The main duty of each nation is to find its 

nation’s morality and therefore, the question is, what 

would we like to build, what is proper and not proper, 

what is good and not good, what is just and not just? 

Those are the questions that should be answered by a 

nation that are experiencing crisis. However, in order 

to answer those questions, we need a critical rational 

consideration so that we would not be trapped easily in 

fundamentalism or ethical dogmatism on one side and 

ethical relativism on the other side. It is an ethical 



role because ethics is the fundamental critical rational 

attempt on morality behind a behavior, an idea and 

certain ideologies. 

  We have to admit that moral consciousness, 

consciousness on what is good or bad have its own source 

on religion and tradition. And we are grateful that religion 

and tradition become the first moral orientation that 

enables us to take part in communal living. The difference 

between religion and tradition also points to different 

moral view, and therefore, we would never own the same 

moral view. In the background of that moral plurality, 

the law has a non-easy task, which is to preserve the 

plurality by building legal languages that can be accepted 

with common sense of all parties, while observing the 

existing paradigms behind all those moral ideas. In 

order to build the law over morality, we need to speak 

about the relationship between moral and legal in some 

of the following notes. A good law determines morality. 

A Latin saying said, “Quid leges sine moribus.” What is the 

meaning of the law if it is not followed by morality? 

  However, morality also needs the law because 

the law can increase social impact of morality, for example, 

please respect other people’s belonging, that is a moral 

principle. Things that need a law, among others, the law of 

intellectual property rights. Hence, law and moral is not the 

same, for example the law in the colonial era and the 



apartheid law in South Africa. Descriptively, due to those 

laws emphasized on codification, were physical in nature, 

emphasized on punishment, were built upon the basis of a 

country’s will, whereas moral was subjective, spiritual, 

its punishment was a non-peaceful conscience, built by the 

will of the people and individual. As such, morality does 

not automatically guarantee goodness, justice, responsibility, 

ethical reflection is required to carry out a serious 

purification on morality in order for us to be more 

responsible to force morality to be a product of law 

without ethical reason could lead to damaging the 

joints of communal living. 

  On the contrary, in order for the law to be 

able to guarantee living together, common good, justice, 

the law should also be subject to rational ethics 

consideration, not only to mere morality. Therefore, 

law and moral require national reflection. 

  The second assumption which is actually quite 

strong that was presented by the National Commission on 

Violence Against Women, is related to protection toward 

vulnerable group among the people concerning human 

sexual orientation, namely the women and children who 

are still minor. In the National Commission on Violence 

Against Women’s assessment, in Article 284, Article 

285, Article 292 of the Indonesian Criminal Code have 

had the significance and purpose of such protection. 



From ethics, the consideration has a high moral quality 

because behind the consideration, there is a high respect 

toward human’s dignity, justice, and responsibility toward 

women and children. Lots of great Philosopher such as 

Aristoteles, Immanuel Kant, John Stuart Mill gave out 

serious responsibilities regarding that matter. 

  Immanuel Kant, for example, talked about, “How 

important the protection toward human’s dignity is and 

therefore, humans cannot be used, including also in sexual 

relationship.” And this principle is universal, not 

because we are human, but because we have to use all of 

our ideas in order to understand that matter. Also, if 

we talk about matters regarding vulnerable groups, the 

weaklings, the sick, children, here, the sense of justice 

principle applies. In that sense of justice, we have to 

give a more serious attention to those groups. Therefore, 

to limit respect toward human’s dignity, especially in 

this case, women and children, it makes us strengthen 

the morality which has a focus and serious attention to 

those who are weak and oppressed, both from cultural 

aspect and from political aspect. Therefore, by not 

eliminating the phrase married, verse (2), verse (3), 

verse (4) in Article 284 of the Indonesian Criminal Code, 

the National Commission on Violence Against Women would 

like to limit the legal subject, namely married people 



so that it does not pillage each person, including 

minor children. 

  And the question is, why limits it? I think we 

need to study moral psychology. Lawrence Kohlberg viewed 

that the phase of moral consciousness development about 

good and bad varied widely in a very young age, 0 to 6 

years old was called pre-moral, at that time, a child 

could behave in a good way, but he/she did not have a 

conscience of what was good and bad. 

  In the next phase, the pre-conventional phase, 

at that phase, a child act as nice girl and good boy, 

he/she has anxiety and fear. In the conventional phase 

where that child reaches age above 12 years old until 

17 years old, compliance toward a group, gang, race, 

even religion has existed, and therefore he/she will be 

very compliant to those groups. But what we need and that 

is the importance of education, which is when we move 

forward not only in the conventional phase, but we move 

on to post-conventional phase where we will understand 

about what is meant by a human’s dignity, democratic show, 

so we can say that after 17 years, a man can be said an 

adult and morally and legally conscious, understand legal 

consequences, free agreement, loyalty, democratic agreement. 

  Secondly, sexual relationship could occur after 

religious marriage. Sexual relationship in this phase 

have a ground that should be considered because under 



the law, we said that religious marriage came before 

civil registry marriage. So, people can exercise sexual 

relationship prior to civil registry. There is a religion 

that view marriage as independent agreement between a man 

and a woman to live together for a lifetime. According 

to this concept, sexual relationship mixes marriage tie, 

but sexual relationship as well as marriage are not a 

reason to cancel a marriage and become the ground for 

someone to enter into a marriage agreement. As such, 

sexual marriage is not identical with marriage because 

the core of marriage is democratic and love agreement. 

  Thirdly. Why should it be limited? Traditional 

marriage in Indonesia need to be attended, this type of 

marriage, because it comes before religious marriage and 

civil registry. Traditional marriage relies on a woman’s 

purity, but please pay attention to the motive behind 

that. A woman’s purity becomes the basis of the people’s 

and cosmic harmony. Having carried out researches in 

many places, Levis Strauss always said it was a pity 

that women was often used as a cultural facility for 

community’s purity. 

  This traditional marriage becomes a problem 

when we hold a norm of respect toward human’s dignity. 

However, there are things that should gain the attention 

because this practice is quite a burden for the women 

in Indonesia, therefore by limiting the legal subject, 



namely a married woman and a married man, we actually 

have reduced the burden for the women and children of 

Indonesia. 

  By looking at this concept, I think the most 

essential matter that is an important note is related 

to the prohibition of extra-marital sexual relationship, 

is ambiguous on average. Encouraged by the motive of 

protecting the purity of a marriage institution, the 

proposal to remove the phrase is married, woman, or a 

minor, women are still not yet seen as the moral subject 

in that marriage. The Indonesian Criminal Code already 

has a philosophical basis and the core of protecting 

the dignity of women and children in the philosophical 

obscureness in that marriage. 

  Sexual relationship is the core of a marriage 

institution, but marriage is not identical with sexual 

relationship. Sexual relationship, in fact, happens on 

the grounds of belief of love and friendship, without 

that, adultery, violence, obscenity happens, and those can 

happen within a family. 

  Sexual relationship has several psychological 

reasons, therefore, it can happen at any time and with 

the closest people. What needs to be considered in the 

issue of manipulation, objectification, instrumentalities 

through violence, all of this has gone through rational 

ethics, respect for freedom, mutual goodness, and justice. 



And sociologically, we still see the fact that there 

are lots of people who live without binding themselves 

to marriage with reasons of religion, economy, and 

psychology. It is their sexual relationship that can 

happen because of intimate relationship and also because 

of force. So, these are the ambiguity that we need to 

pay attention to.  

  With this note, I think we need to consider the 

academic reasons which become the ground of why this 

article becomes an article that is raised in the 

Indonesian Criminal Code. 

 

RELEVANT PARTIES WITNESS 

Dewi Kanti 

  My explanation to support the petition by 

indirect Relevant Parties, the National Commission on 

Violence Against Women. This statement is based on 

experience, whether personal and in the Community of 

Karuhun Sunda Wiwitan Tradition as part of Indonesian 

citizen which, until today, its constitutional right, 

related to the absence of the state in population 

administration service, is not met. Traditional marriage 

being unrecorded by the state, and this is what genuinely 

trigger us to … as a traditional law community, are very 

vulnerable to be criminalized. 



  As a traditional law community, we exercise the 

value of lives demand from generation to generation form 

our ancestors. The system of value of lives in it, teaches 

conscience as a human and conscience of an individual 

as a nation. Just like any other Indonesian citizen, we 

also have rights and obligations as citizens to report 

all events which causes a legal consequence, such as 

birth, marriage, and mortality. Since the establishment 

of the Republic of Indonesia until the year 1963, the 

civil rights, especially the marriage event in our 

community was recorded by a wedana (residence of the 

sub-district officer) in the regency office. However, 

in the year 1964, slander and stigma to our traditional 

community started to happen. After before in the era of 

Japan, we also endured pressure when we wanted to 

record our traditional marriage, while in the era of 

Netherlands, the Dutch recognized our marriage as a 

traditional law marriage and it was recorded under the 

book Pikukuh Igama Jawa Pasundan which was controlled 

by J.A.L. Jacobs in the year 1925, we will submit it 

later. 

  The event in 1964 became an initial depiction 

of how the systemic effort in sustaining the stigma 

toward our community happened. How could it not be, the 

mass media which existed at that time did not suffice to 

cover an imbalance information, it was more dominated by 



political pressure, there were pressure against several 

prospective bride and groom who were troubled with being 

interrogated back and forth in the Public Prosecutor’s 

Office through the Coordinating Board for Monitoring 

Mystical Beliefs (Bakorpakem). Even our own father, Mr. 

P. Djatikusumah, was detained in the Public Prosecutor’s 

Office without any trial process. Even at that time, there 

was a highly quite odd event because the prosecutor 

instead, asked my father to convince a witness who could 

give a false statement to incriminate my father. That 

current situation was very tense for the traditional 

citizen, so that the elderly in our community at that 

time, my grandfather, Mr. P. Tedjabuwana, for the sake 

of saving his traditional community declared to separate 

himself as the organization of ADS (Java Sundanese 

Religion) from the allegation of communist and other 

political intrigues. Not only viewed as a deviant sect, 

but also the stigma about illegal marriage at that time 

was very attached to us. 

  Most of the traditional citizen were eventually 

given the choice to choose the existing religion at that 

time and most of the traditional people chose Catholic, 

Christian, and a small part chose Islam. The policy now 

make us realize that it was one of the way at that time 

in order for us to be free from the allegation of 

communist, political intrigues, until a possibility of 



mass genocide that that time, as was experienced by our 

brothers and sisters in Central Java and East Java in 

the year 1965. 

From the year 1964 until 1981, some of our community was 

of Catholic religion until we eventually re-established 

our indigenous community according to the way of our 

previous ancestors by joining the Traditional Community of 

Cara Karuhun Orang, that had been officially registered 

under the Ministry of Education and Culture. It means 

that we had tried to formal-legalized our traditional 

community institution. However, not long after, a year 

later without any balanced investigation process, the 

District Prosecutor’s Office of West Java issued a 

restriction against our traditional community through 

Decision 44/K.2.3/VIII/1982. Such prohibition was seemed 

to be forced on the basis of the intention of political 

rulers without any concrete investigation and in that 

restriction, it was also said regarding traditional 

marriage that was considered as an illegal marriage, we 

will submit a more detailed explanation later. 

  The impact of that Decision Letter sustained 

the stigmatization against our community only because we 

preserved the mandate of our ancestor to still maintain 

self-consciousness as human being and personal consciousness 

as a nation. We would like to continue living in the 

land that had been determined by the Mighty Creator by 



carrying out the ways and characteristics of our nation 

as a cultured individual. Sunda, maintaining spiritual 

values with custom behavior and our tradition. That is 

us, not a community who intended to treason against our 

very much beloved country, even character’s assassination 

toward our ancestor, Mr. Madrais Sadewa Alibasa, was 

also felt by us as a systematic attempt to erase the 

footprint of a true nationalist in his time who was 

very much regarded even by the Dutch, until he suffered 

and being exiled to Merauke in the year 1901 to 1908. 

  Since the year 1982, all aspect of our lives was 

circumcised. The entrance through population administration, 

the Indonesian Identity Card became a blank Indonesian 

Identity Card or was forced to hold a religion which we 

did not belief in. The process of applying to record our 

marriage was jammed and was not served at all. Also, 

the process of making birth certificate, even if a 

birth certificate was issued, it only had the status of 

child of a woman. Until now, it still happens, even we 

feel it is systemic. The country has paid a role to 

separate biological relationship between a child and a 

father. While, what we have done, coming to a traditional 

marriage process is not a short journey. Suffering through 

psychological pressure becomes our daily intake for 

traditional women like us. 



  I quoted a saying of the heart, one of which is 

as follow, “When my children go to school, they were 

asked for their birth certificates and in that birth 

certificate, it was only written as born from a woman. 

My children felt pressured. During the lessons in 

school, my children even felt more pressure. How 

heartbroken I was at that time as a Mother, when we 

were discriminated by certain parties. This experience 

was very precious for us and we would never forget it. 

I, as a Mother, would always fight for the convenience of 

my children. By giving them with understanding, my children 

started to understand and be stronger, but would they 

remain optimistic? We are heartbroken at this time. As 

citizens who have equal legal standing before the law, 

we have tried many efforts in order for our traditional 

marriage could be recorded by the country. 

  In the year 1997, my grandfather filed a claim 

to the State Administrative Court (PTUN), to make a claim 

against our head of civil registry and we won the case. 

However, we were lost in the State Administrative Court 

(PTUN) degree, so that eventually we lost our ability 

process the law further. Among us traditional community, 

not many who chose the way to ... fight for justice in a 

civil manner. Departing from that case, it once became a 

stigma among the people as a marriage that was considered 

as living together out of marriage. The news in national 



media at that time was so strong and more people who 

put a stigma on us and strengthen the stigma toward us 

as living together out of marriage. 

  In the year 2002, I was married in a traditional 

manner and actually, we thought that time, of how to make 

the state willing to record such legal event. I had the 

initiative with my husband at that time, to invite all 

religious figures to participate in praying for us as 

the witnesses in the marriage. However, it was also not 

enough to legalize our marriage. 

  For your information, in principle, in our 

traditional marriage procedure, in order to achieve the 

marriage phase, we have to go through several stages. In 

our belief, a marriage is not merely the meeting and 

unification of two persons, but two big families. The stages 

that should be passed are first totoongan, probing the 

couple candidate whether they have been bind by a 

relationship or not with another person, with either party, 

of how their family background is. Second is neundeun 

omong, a phase in which the family of the groom candidate 

entrust to the family of the bride candidate. That he 

would like to undergo a more serious relationship. The 

third is meungket taneuh, a ceremony to determine the 

day of the marriage between two families. The fourth is 

masar, a pre-marital education which is provided by the 

custom elderly to the prospective bride and groom. The 



fifth is ngaras and siraman, the stage of filial piety 

of a son and a daughter to ask for the permission to the 

parents, rinsing the feet of their parents in asking 

for permission to undergo a new life. The sixth is 

ngeuyeuk seureuh, a pre-marital education with learning 

method of sexual education through the presentation 

material of ubarampai. So, it is a sexual education 

presented through symbols of what is around us. For 

example, plants, along and mortar, rice, so it is a 

pre-marital education for the couple candidate who are 

about to marry. The seventh, the last is the vow of 

pangwastu jatukrami, an oath stated by both bride and 

groom in front of their parents to undergo a new and 

independent life. 

  How it feels, when we have been through a lengthy 

process for a marriage and it is still stigmatized as 

an illegal marriage and living together out of marriage, 

it feels so painful. That is how the state never take a 

look at the real existing condition. Genuinely, traditional 

law has existed long before this republic established 

and formulated its own law, but why the traditional law 

is not accommodated in a positive law and be legalized. 

  In our community, adultery does not exist in 

the Sundanese term wiwitan. Extra-marital sex does not 

exist in our community. As for several cases which happen 

outside our community, among others, most happen in several 



young generation that is urban community in cities and 

they are not able to face the challenge of time and 

temptation, and as such, if a case like that occur, we 

still ask and clarify to them whether they realize the 

wrongdoing that they have done. We arrange a meeting 

among the couple and families to reach a meeting point 

from the way out to fix their mistake in violating the 

tradition. If both parties realize their mistake and find 

the point of consciousness of common responsibilities, 

so not in the position of blaming each other, claiming 

to be right, but having the attitude that such mistake 

should be fixed. If it turns out that an embryo has 

existed, conceived by the woman, it is prohibited for 

us to abort the life that has been given by the Mighty 

Creator. The woman who is pregnant should be preserved 

psychologically in a safe and convenient situation for 

the development of the fetus. 

  So, in the aspect of impact of unrecorded 

marriage is also very long and we actually expect for 

the traditional law to be accommodated by the country’s 

law. Because, if not accommodated as soon as possible, it 

would be vulnerable to be criminalized due to unrecorded 

marriage. The current issue that is still felt is a coercive 

attempt to exercise organization in accordance to the 

procedures of political parties and community organization, 

which are certainly very different with the fact of 



traditional law system. The question is, are the 

citizens who hold one of the believes among the 6 

religions, when they are about to file for a marriage, 

do they have to choose a certain organization? Or the 

wedding officiant who marries them, those couples, is 

the wedding officiant asked what is his/her organization? 

Until today, we are still considered as the community 

who refuse to follow administrative order. While, what 

actually happens is that we always report, but what can 

we do when the state’s apparatus always refuse to 

record it with the reason that there is neither 

operational nor technical guidance, there is no law 

which encompasses us. 

  The most recent, indeed that the Ministry of 

Internal Affairs have issued convenience, a little 

convenience for children’s birth certificate, where the 

name of the father can appear in the birth certificate. 

But still, under that birth certificate, it is stated 

that the marriage of the parents had not been recorded 

in accordance to the law. The question is, who is 

responsible to make the law? Why we become the one who 

have to suffer the difficulties, that is it. 

  Therefore, we wish that through this statement 

of ours, it also adds maybe Your Honorary Council has 

not known the detailed problem that occur to the people 

or citizen who hold the ancestor’s religion that is not 



only Sunda Wiwitan, but the entire archipelago, there 

are still neglected communities like us, that are still 

forced to hold the religion of a, b, c, d and it leads 

to administrative civil right, the right to record 

marriage, the right on birth certificate, we cannot 

obtain those rights. 

II. INSTITUTE FOR CRIMINAL JUSTICE REFORM (ICJR) 

  ICJR will observe the two main articles being 

requested by the Appellants, which is, related to Article 

284 and Article 289 of the Indonesian Criminal Code. In 

relation to Article 285, throughout this, we do not provide 

any explanation. 

  First, regarding the Appellants’ legal standing 

which is not met. We view that the motion of legal standing 

from the Appellants is not met because the Appellants fail 

to prove the existence of constitutional disadvantage from 

the enactment of the articles being petitioned to the 

Constitutional Court. Also, related to the potential of human 

rights violation, the Appellants were unable to explain and 

unable to show the connection of the existence of human 

rights violation and constitutional disadvantage experienced 

by the Appellants. 

Motion 

  Firstly, is Article 284 does not contradict Article 

29 verse (1), Article 28 verse (1) and verse (2), Article 

28H verse (1), and Article 28J of the Constitution of the 



Republic of Indonesia. It is necessary for us to explain to 

the Appellants about the long history of the establishment 

of Article 284 of the Indonesian Criminal Code 

  Article 284 was based on the foundation regarding 

the state’s interest in preserving marriage institution. 

This article, has already existed since the Roman age, 

French Penal Code, the Netherlands Books of Criminal Code, 

and on the basis of concordance it is enacted in the 

Indonesian Criminal Code. In that context, Article 284 is 

meant to preserve the purity of marriage institution that 

is legalized by the state. That adultery in the context of 

Article 284 is not an adultery as meant in a certain 

religious teaching or the entire religious teaching which 

exist in Indonesia. This failure of concept is what the 

Appellants are proposing. 

  This track can actually be seen from the Indonesian 

Criminal Code of the National Law Development Agency (BPHN) 

version. In the context of BPHN, BPHN said, “Overspel.” In 

Dutch language, adultery which in Indonesian language is 

called with mistress or secret lover, or in another context 

mistress means infidelity. This is to open the space to 

differentiate adultery in the context of marriage, in the 

context of religion to the adultery in the concept of 284. 

  This mistake constellation is the basis of the 

Appellants’ motion to come up with the requirement of 

complaint and then the requirement of marriage. Why then 



the requirement of marriage exists in Article 284. If we 

look at memorie van toelichting from the currently enacted 

Indonesian Criminal Code in Indonesia, there are two main 

arguments. The first is, according to Pompeii in his memorie 

van toelichting, the reason for complaint offense is due 

to the consideration of several offenses, the intervention of 

the country’s instrument will cause a bigger disadvantage 

from certain interest from the people who believe or have 

concretely been disadvantaged by an adultery act, compared 

with the absence of the state in such case. 

  Secondly, this debate is then presented by Smith, is 

still in the memorie van toelichting of the formulation of 

the Indonesian Criminal Code which currently prevails in 

Indonesia. In that context, it is said that there was a 

flow of thinking that it is impossible in the context of a 

couple who are committing adultery, a person who does not 

have any issue to file for divorce in bed or in the kitchen, 

then ask the country to intervene and meddle in the marriage 

process that he/she is undergoing. In this context, at that 

moment is the reason why complaint offense is included in 

Article 284 of our current Indonesian Criminal Code. 

  According to Relevant Party, that to eliminate the 

context of phrase married and with the existence of complaint 

offense are in fact, contradictory with the right of the 

citizen to establish a family and to produce successors 

through a lawful marriage which was based on Article 28B 



verse (1) of the Constitution of the Republic of Indonesia, 

the constitutional articles which are also proposed by the 

Appellants as the foundation of contradiction with Article 

284 of the Indonesian Criminal Code. 

  The context if the motion of Article 284 is accepted 

by the Constitutional Court. In several researches that 

had been performed abroad and domestically, we can see one 

of the biggest impact of the legalization or acceptance of 

this motion, there will be over criminalization. Over 

criminalization is excessiveness of burden upon penal code 

or there are lots of criminal actions that are criminalized 

in a country. 

  There are three basic things of why we said that 

over criminalization are very dangerous in Indonesia: 

  The first is the Appellants’ motion will result in 

the high level of sanction and it will increase the number 

of perpetrators of crime. This will directly affect the 

state’s obligation related to penal policies. To add facilities 

in the justice process, law enforcement, and jail. This 

condition will also result in change of priority in 

Indonesian criminal policies. The government has lots of 

priority currently. We are faced with the cases of corruption, 

these days we are faced with the case of terrorism, we 

still have the case of narcotics, we still have case of 

transactional which is abundant in number. These focuses 

will be disrupted with the high number of criminal action 



that will enter into the court, the police, the public 

prosecutor’s office, if this motion is granted. 

  Second, the criminal policy that would like to 

extend the criminal action of decency, this country will 

enter too far to control the citizen’s right which is very 

private. The country will be very easily mix a private 

matter with public matter. This thing disavows the legal 

standing of penal as the last effort in settling a legal 

problem or ultimum remedium. In other words, there will be 

no more respect for a citizen’s right to privacy because 

under the name of penal code, the country will be very free 

to interfere its citizen’s private affair. 

  Actually, the long path related to respect toward 

privacy right is already found in our Indonesian Criminal 

Code. We request the appellants to further re-read Article 

291 of the Indonesian Criminal Code. A violation of decency 

shall be criminalized in the event it happens in public space 

or in front of the public. This shows that in the context of 

immorality which happens in private spaces, which occurred 

by consent, or in other language mutual attraction, as long 

as it is not conducted in the context of trafficking, as 

long as it is not conducted in the context toward a child, 

then it is a privacy right of each citizen in which, if the 

state enters too far, then we will see many interference 

of the state in its citizens’ private life. 



  Thirdly, this is one of the most important. The 

assumption that the state has the capacity to guarantee 

the sense of security, to guard legal compliance level and 

able to prioritize and able to control criminality rate 

will clash against the limited capability owned by the country. 

The result is the people will assess that the country is 

unable to carry out its function and duties. The worst 

thing, there will be citizens who play their own judge due to 

the high level of public distrust caused by the limitation 

of the country’s ability in handling so many cases. 

  The Appellants submitted an expert form the 

Indonesian Commission of Child Protection. We would like to 

quote a survey findings in the year 2011 from the Indonesian 

Commission of Child Protection, 60% of our teenagers had 

committed sexual intercourse, 20% among them, women committed 

abortion from the result of mutual affection relationship 

between teenagers. We quoted the first, the second was 

UNICEF data from the year 2012, 1% of boys under 13 years 

old had committed sexual relationship, 4% of girls under 

13 years old had committed sexual relationship. If the 

motion being requested by the Appellants is accepted by 

Your Honor, then the 60% of our children who had committed 

sexual intercourse, 20% who had committed abortion, % of 

boys under 13 years old had committed sexual relationship, 

3% of girls who had committed sexual relationship would be 



criminalized. The Appellants, filing this motion, failed 

to understand about these contexts. 

  In the year 2012, UNICEF issued a report regarding 

the high rate of HIV-AIDS in Indonesia. One of the points 

proposed by UNICEF, a body of United Nations which takes 

care of the children’s rights in Indonesia said that the 

high number of HIV-AIDS in Indonesia is because the context 

of sexual relationship is still considered taboo as long as 

it is discussed in the public space of education in Indonesia. 

At that moment, UNICEF took an article, that is Article 

534 which prohibits the introduction of contraception 

devices to Indonesian citizens. Therefore, Article 534 of 

the Indonesian Criminal Code restricted the spreading and the 

introduction of contraception right in Indonesia. According 

to UNICEF, this article alone has already affected our 

children, our teenagers considered sexual education, having 

sexual intercourse is a taboo context. 

  We can imagine if our teenagers committed an 

intercourse, when due to their limited unawareness and 

curiosity, sexual intercourse is criminalized, our jails 

will be filled with children, with my children, with the 

children of us who are in this room. A child in this context 

is not only a child in a biological context, but also the 

future Indonesian children. 

  To quote the ruling of the Constitutional Court 

related with material review on a child’s marriage age. In 



that context, the Council of the Constitutional Court said 

that currently, a child’s marriage age cannot be increased 

maximum to be 18 years old because our children in regions 

and our children in Indonesia still perform sexual intercourse, 

which then could affect to criminalization being done, if 

there is a restriction on a child’s marriage age. This will 

be the context that we hope to be carefully considered in 

this room. 

  The next context is about open legal policy. Currently, 

the bill of the Indonesian Criminal Code is being discussed 

in the House of Representatives. What is shown by the 

Appellants, has actually been discussed and will be 

discussed in the House of Representatives. As such, we ask 

the Constitutional Court to see if the context of Article 

28J verse (2), limitation upon human rights is better to 

be carried out in the form of law. The context of being 

regulated in the form of law is not merely in the context 

of law, but it, due to its form is criminal, but because it 

has the form of penal, because it has the form of potential 

violation of human rights, it should be discussed by the 

people’s representatives on the parliamentary table which 

is based in the context of a government’s discussion and 

the context of the House of Representatives discussion. 

  What we are doing in this room in the context of 

Constitutional Court, is actually good, as long as the 

Constitutional Court positioned himself as the guardian of 



the constitution and as the only interpreter of the constitution 

in our country. Hence in the matter of a great potential, 

which data we have presented, failure to understand in the 

context of occurring impact from the Appellants’ motion, we 

would like to request so that such discussions like this, is 

better to be carried out by us in the House of Representatives 

with our people’s representation who are already in the 

House of Representatives. 

  That what is proposed by the Appellants may have 

huge impact to the presence of discrimination mechanism that 

is provided under the law. What is requested by the Appellants 

is actually very much intends to conduct discrimination in 

a certain context. 

  The view from the Constitutional Court in Ruling 

Number 55/PUU/II/2004 which in principle the Constitutional 

Court said that considering that the human rights mentioned 

under the articles of the Constitution of the Republic of 

Indonesia above, each non-discrimination. Equality before 

the law and the right to the same legal protection without 

discrimination, is the basic principle in protecting human 

rights. However, the Constitution of the Republic of Indonesia 

does not provide any clear definition regarding those 

principles. Therefore, the Court should regard the instruments 

of human rights, both national as well as international. 

  That anti-discrimination frame work, prohibits each 

difference in involvement or limitation based on sex, age, 



gender, identity, sexual orientation, marital status, sexual 

history or behavior, concrete or the mistake of race, color, 

ethics, language, religion, politics, and many others. 

  We strongly request that the Judges of the 

Constitutional Court can take a look again at the issued 

decision, then to contrast it against national and international 

context. This is very important to be done in Indonesia 

because each wrong action being taken, it will have bad 

impact in the context of criminal court in Indonesia. 

  Based on legal and constitutional reasons that had been 

explained above, the indirectly related Relevant Parties in 

this matter request to the Constitutional Court of the Republic 

of Indonesia to be able to grant the following things. 

1. To grant the indirectly related Relevant Parties’ motion 

in whole in Case Number 46/PUU-XIV/2016 

2. To deny or at least to not be able to accept the motion 

being requested by the Appellants in Case Number 

46/PUU-XIV/2016  

3. To declare that the provision under Article 284 verse (1), 

Article 292 of the Book of Indonesian Criminal Code are 

not contradictory against the Constitution of the Republic 

of Indonesia. 

Or, if the Court has another opinion, we hereby request for 

the most just decision. Ex aequo et bono. 



  In addition to that, the Court has heard the statement 

of two witnesses which was heard in the trial on 22nd 

September 2016, which in essence, were as follow: 

1. Roichatul Aswidah 

  Criminalization in the perspective of human 

rights is a form of executing the state obligation. As we 

all know together, the state has a very central position 

in human rights, that is as the party in charge as well 

as the guarantor of state obligation to realize human 

rights. Indonesian constitution regulates the state’s 

obligation in human rights, where Article 28I verse 4 

stated that protecting, promoting, upholding, and the full 

realization of human rights are the responsibilities of 

the state, foremost of the government. 

  The state’s obligation is also provided under 

the Civil and Political Rights International Covenant 

that has been ratified by Indonesia through Law Number 

12 Year 2005. Article 2 of that covenant define the 

scope of the participating states’ obligation, where 

the participating states are obliged to respect, the 

rights guaranteed by the covenant, and to ensure 

(obligation to ensure), those rights for individuals in 

their authoritative territory and which become the 

subject of their jurisdiction. 

  The obligation to respect, as we know, means 

that this country is obliged to refrain themselves and 



to not intervene individual rights. While the obligation 

to ensure include the obligation to fulfill and the 

obligation to protect. In line with the principle stated 

under Article 26 of the Vienna Convention on the Law of 

Treaties, participating countries are obliged to execute 

their obligations based on the covenant in good vibe. 

  In this matter, please allow us to study an 

obligation, which is an obligation to protect. This 

obligation has the main reference to the provision of 

Article 2 of the Civil and Political Rights International 

Covenant that contains terminology of rights to the 

protection of the law which gives a mandate to the 

country to take measures to do protection, not only 

from the state’s agencies, but also toward third party 

intervention or fellow citizens. This provides the 

obligation for the state to give protection in several 

matters by limiting the rights, including in this matter 

then criminalize an action if other measures are not 

enough. Several violations of human rights are then enacted 

as a criminal action. Therefore, as we all know together 

that to criminalize an action to be a criminal action is a 

measure which become the execution of the state’s obligation, 

namely the obligation to protect. However, this is done 

as the last measure (ultimum remedium) or last resort 

if other measures are deemed insufficient. 



  The participating states in this matter are 

obliged to take appropriate measures or to take a 

comprehensive action in order to prevent, punish, 

probe, as well as conduct restoration due to the action 

of several people or further, several state’s agencies. 

Second thing, the right which is the most related to 

the articles being petitioned to be reviewed is the 

rights to privacy. This rights is provided under 

Article 28g verse (1) which regulates that each person 

is entitled to protection of self, family, honor, 

dignity, and assets under his authority, as well as 

entitled to a sense of security and protection from 

threat of fear to do or not do something which is a 

human right. This right is also stipulated under the 

Civil and Political Rights International Covenant as 

previously presented, it has been legalized by Indonesia 

through Law Number 12 Year 2005, where Article 17 

stated, “No one shall be subjected to arbitrary or 

unlawful interference with his privacy, family, home or 

correspondence, nor to unlawful attacks on his honor and 

reputation.” Verse (2) stated, “Everyone has the right to 

the protection of the law against such interference or 

attacks.” 

The right to privacy has a basic idea which puts human 

as an autonomous subject over himself. The right to 

privacy provides the right for individuals isolate 



themselves from other people, to be out from public 

lives and enter to the space of themselves which is the 

uttermost private, and to develop themselves in accordance 

to their hopes and wishes. This right also protects individual 

action to the extent that such action does not intervene 

other people and if it does not endanger other people’s 

privacy. At this point, the absolute view toward privacy 

reaches the final point. Therefore, the rights to privacy 

protects an individual’s autonomous space for his self-

existence as well as his actions as long as it does not 

tap other person’s freedom space. What is protected here 

is a special space of an individual existence as well 

as autonomy which does not touch other people’s space 

of freedom. 

  This right to privacy has several scopes. First 

is identity which protects a person’s quality or 

privilege which include among others, a person’s name, a 

person’s appearance, how a person dresses, have feeling, 

have thought, and also have belief. 

The second thing is integrity which protects a person’s 

self-integrity which then prohibits, among others, 

inhumane treatment or punishment or for example, body 

search at will. 

The third thing is intimacy which includes confidentiality 

from public over personal characteristic, action, or 

data owned by an individual. 



The fourth is autonomy or autonomous space which protects 

the effort of an individual to realize himself with 

actions that do not intervene other people’s privacy. 

The fifth thing which is protected by the right to 

privacy is sexuality, this thing applies on a person’s 

sexual behavior in private area or pornography consumption 

in private space. A state’s intervention is certainly 

allowed to the extent it is absolutely required for 

those who are affected such as children. The regulation 

which regulates sexual behavior in this matter, should 

be made carefully. If not, further, it could be an 

abusive intervention over the right to privacy. 

  The right to privacy, as presented above is not 

absolute in nature. This right can be limited by other 

people’s privacy and therefore, per definition, this 

right is not limited to the extent it does not violate 

another person’s right. However, more often than not, this 

matter clashes with the state’s restriction, especially 

if a private action is considered deviant from generally 

accepted things by religious, moral or social norms 

where the public then feel the need to be responsible. 

  So once again, privacy regulates and protects a 

person’s autonomous space and the most private space. 

Limitation upon religious, moral or social norms are 

legal. The Vienna human rights declaration and program, which 

was the product of the world human rights conference in 



the year 1993 stated firmly that all human rights are 

universal, inseparable, dependent to each other, and 

interrelated. 

  National and regional specialty or particularity, 

as well as various historical background, culture, and 

religion are important matters and should always be 

considerations. It is the duties of any country regardless 

of its political, economic, and cultural system to strive 

to develop, protect all human rights, and human freedom. 

As such, particularity should be acknowledged and should 

be a consideration. 

  What then becomes a question is when will the 

reason of particularism as the reason of limitation of 

rights become authorized and not in its relation with 

the right over privacy, an abusive or illegal intervention 

as is restricted by Article 17 of the Civil and 

Political Rights International Convention. There is a 

discussion room which then should always be increasingly 

questioned by us and should be done continuously by us 

with extra careful. 

  The decisions of the European Court of Human 

Rights and the Inter-American Court of Human Rights, 

and also the view from the Human Rights Committee of 

the United nations become the reference to answer that 

question. 



  In this matter, as we all know together that 

the European Court of Human Rights becomes an important 

reference because the European Court of Human Rights has 

the margin of appreciation doctrine. The margin of 

appreciation doctrine is based on the idea that each 

community has a space to solve conflicts between individual 

rights and national interest based on the moral standard 

of each community. As such, this doctrine may become a 

reference of how far we interpret particularism, and 

then we can use it as a reason to limit human rights. 

  Participating country, in this matter from the 

European countries which become participating countries 

of the European Convention of Human Rights, further 

have the chance and space to maintain balance between 

common good and individual interest and rights when 

limiting a right. 

 Its basic principle is that the state is viewed to 

be more understanding than the international judge to 

assess how to implement convention in the context of 

each country. This doctrine places protection based on 

the European Convention of Human Rights as secondary or 

subsidiary from the protection provided by each country. 

  The terminology margin of appreciation gives a 

discretion to the state to assess factual situation 

that is coped and to consider condition, as well as 



particular special environment in the implementation 

and execution of the convention provisions. 

  However, we still need to remember that such 

discretion, the discretion from the country to put 

limitation based on factual situation coped by the 

country should still be put in the general principles 

of limitation of rights as we all know together as 

follow. 

  First, all limitation should be prescribed by 

law, which then can be controlled to avoid the 

implementation of abusive limitation of rights. Second, 

it should be based on a legitimate aim which allows the 

existence of limitation of rights only based on law and 

only if necessary in a democratic society. Necessary in 

a democratic society then should be equipped with the 

reason that the limitation being imposed is actually 

necessary. The word necessary is interpreted by the 

European Court of Human Rights should mean that there 

is an urgent requirement and for that, a limitation is 

set. This is where the country is then allowed to use 

the margin of appreciation. 

  However, the assessment on the phrase necessary 

in a democratic society, also then include the most 

fundamental principle in limitation of right, namely 

the principal of proportionality. Which basically then 



ask the recipient ness reasonableness of the limitation, 

is that limitation reasonable or not? 

  Even though a country has a discretion with the 

doctrine of marginal appreciation, but still, the unnecessary 

limitation should not be carried out. The European Court 

of Human Rights in the case of Handyside vs U.K. then 

enact 4 questions to perform the test, of whether a 

limitation is truly necessary? First, is there an urgency 

for the limitation of rights? Secondly, if there is an 

urgency, is such limitation in line with the existing 

necessities? And then the third, is that measure a 

proportional step to respond to that need? The fourth, 

are the presented reasons relevant and also sufficient? 

  In another case, the European Court of Human 

Rights simply use the phrase the existence of a reasonable 

relationship between means and expected goal, as well 

as the existence of affair balance between individual 

interest and general interest. The European Court of Human 

Rights usually considers several factors to implement the 

proportionality principle. First is the significance of 

right, where in this matter the European Court of Human 

Rights enact several rights which are fundamental in 

nature to be limited extra carefully. From the Ruling of 

the Dodgion vs U.K. Case, the right to privacy belongs 

in the category as a fundamental right. 



  Second is objectivity, to what extent a limitation 

is enacted to further differentiate between objective 

nature of the council with objective nature from the 

country on the grounds of moral protection, which in this 

matter also hears domestic view on that problem. Another 

matter that is often considered by the Council of the 

European Court of Human Rights is consensus in the law 

and practice among European countries. The European Court 

of Human Rights in this matter interpret the European 

Convention of Human Rights as a living document. Which 

in its implementation also consider the consensus which 

exist among countries. 

  Therefore, in this matter we should realize 

together that even if intervention over privacy might 

be justified. However, an extensive intervention under 

the name of common order, common good, or social reduce an 

individual’s private space. Limitation because of it and 

also the state’s intervention upon the right to privacy 

should really regard the aforementioned principles, as 

well as one of which should be respectful even if it 

relates to an action that is related to common good. 

  In relation to the articles being petitioned, 

we study a Ruling of the European Court for the Dodgion 

vs U.K. Case. This case has a similarity in several 

aspects to the motion on the articles being petitioned. 

In this matter, the UK Government stated that the 



imposed limitation is necessary in a democratic society. 

Dodgion vs U.K., Your Honor, is a case that still 

implemented criminalization upon homosexual action 

which occur in the private room for adults. The law 

being complained by the complainant to the court was 

legalized by the Government of UK in the year 1861 and 

1885 and currently only applies in Northern Ireland. 

  The European Court of Human Rights, in this 

matter then truly interpret, is it true as stated by the 

Government of UK that this limitation is truly necessary 

in a democratic society to protect other people’s moral 

and rights? And is it true that there is an urgent need 

and not … and then is it also true that such limitation 

is reasonable? 

  In this matter, the European Court of Human 

Rights also further explained that within the scope of 

margin of appreciation, the European Court of Human Rights 

also consider whether the nature of the activities being 

limited become a very important matter to be protected 

or may be limited? 

  In the case of Dodgion vs U.K., the European 

Court of Human Rights had a view that in this case 

there was a fact that what became an issue or a problem 

was the most intimate aspect of private life. In this 

case, the European Court of Human Rights then decided 

that the limitation of homosexual in adults which was 



based on consensual or mutual attraction and criminalized 

it as the violation of Article 8 of the European Convention 

of Human Rights. 

  The European Court of Human Rights allows 

limitation on homosexuality upon children and also 

allows to criminalize it, but also toward children. This 

is similar with the view of the United Nations Committee 

of Human Rights. The committee stated that all of us 

realize that homosexuality is indeed prohibited based 

on the grounds of moral, religion, as well as culture 

in many countries, and is considered as a controversial 

matter. However, the United Nations Institute of Human 

Rights in the case of Toonen versus Australia decided with 

one accord what was also decided by the European Court of 

Human Rights. The United Nations Committee of Human Rights 

decided that the restriction of all kind of sexual contact 

among adults, homosexual in private space are violations 

on Article 17 of the Civil and Political Rights Covenant. 

  Regarding the Government of Australia’s argument 

that this was done on the grounds of protecting public 

health, which was to prevent HIV AIDS. The Committee 

responded that it could be done with various education 

program. 

  The European Court of Human Rights and the 

United Nations Committee of Human Rights in this matter paid 

great attention to general principles of proportionality 



and truly placed criminalization as the last resort or 

ultimum remedium which then viewed that criminalization 

was only necessary for children in order to protect them 

because they are still unable to protect themselves, 

also not yet able to control themselves, including their 

autonomous space. 

  As such, we may conclude that the right to 

privacy is a fundamental right which recognizes and 

protects humans as individuals who have autonomous space. 

Each grown-up man, are further able to regulate their 

autonomous space based on the common sense given as a 

gift by the Almighty God. This common sense becomes the 

basis of himself in arranging his autonomous space, 

including to do or not to do something. Intervention or 

limitation which does not uphold the aforementioned 

principles would be an abusive intervention against that 

autonomous space, which could then have a wide implication, 

especially to many violations of the right of minorities. 

  Therefore, even if the limitation upon the 

right to privacy is allowed, such limitation is only if 

it touches, and violates another person’s right and 

privacy, and also by still regarding general principles 

of limitation upon right. As mentioned earlier, which 

is prescribed by law, based on legitimate purpose and 

is also necessary in a democratic country. 



  Limitation should also answer several aforementioned 

questions. Is there really an urgency and is that limitation 

already in conformity with the existing problem?  

  Criminalizing an action as a part of limitation 

for human rights, must be the last measure and must only 

be imposed upon them who are not yet able to protect 

themselves, or not yet able to arrange their autonomous 

space such as children, or even if such action is not 

committed with violence or force. For various problem 

outside it that emerge should be mitigated to the furthest 

extend by enabling the intellectual of each individual 

so that further each individual could act maturely. 

2. Anugerah Rizky Akbari 

  What we need to pay attention to is that 

criminal policy would always clash two rights, two interests. 

The first is collective interest and collective security 

that would like to be realized at the same time by the 

country to solve problems that are looked for in the 

community. However, let us not forget that one other 

thing, one more interest that we should pay attention to 

is legal protection for individual and also civil freedom. 

These two interests should be carefully balanced in the 

context of the state of law, in the context of the rule 

of law. That is why, at the end of the day, criminal policy 

could not be given to each action that is considered 

wrong by the society. When one deed is considered wrong, 



it becomes one thing and there are many more means that 

could be used before finally a penal code enters into 

this context. 

  Next, the opinion that I would like to present 

in our trial today is an opinion and a research from 

Daniel Pamers, he tried to quote what was presented by 

Robert and Stallan in the year 1998 that basically, the 

people and also policy makers did not have an accurate 

understanding concerning the type or number of crimes, 

as well as the choice of punishment or crime preventing 

action. But on the other hand, when a certain crime happens, 

the society and policy makers always believe that this 

number gradually increases year by year, from time to 

time. But, basically, the policies and rationality taken 

by the society and policy makers are so weak, hence 

finally the penal code here is used at their own will. 

  What was presented by Robert and Stallan in the 

year 1998 was confirmed by David Grland in the year 1996, 

he said that in order to settle all of the community’s 

issues, all social problems, penal code is considered to 

be the most convenient way, for what? To show the state’s 

sovereignty that the state is present and the state can 

handle this crime. But the problem is, what was presented 

by Garland, the penal code will not function at best if 

it is being utilized as the first means and the only 

means to settle all of this problem. Garland stated 



that the state’s sovereignty will remain to be no more 

than a myth when the state tries to settle all problem 

using penal code. 

  The problem is, according to David Garland, the 

state has limited resources, there are many things which 

then have to be worked on by the state, and finally penal 

code is considered as the most convenient means to function 

as a symbol that the country is present. But actually, 

this problem become one problematic matter because according 

to Garland, the country should involve the people together 

with all of its elements to solve this problem and not 

by using penal means. And it was also confirmed by 

Husad in the year 2004 by saying that penal code should 

always be positioned as the last means in the settlement 

of a social problem. This principle is the most primary 

principle in the penal code, whether in common law 

countries, as well as in civil law countries, in any part 

of the world, penal code should always be placed as the 

last means to settle social issues. 

  The Appellants attempted to petition to the 

Constitutional Court to make a new norm, extending Article 

284 along with its derivation, as well as Article 285, 

and Article 292 which all of it belong in one offense 

category that is called decency offense. But one thing, 

before we get to the conclusion of whether what is being 

petitioned by the Appellants should be given a penal 



consequence in it, there are several constraints that we 

should pay attention to. One study that I have researched, 

which I quoted in my explanation this time, is a study 

presented by Douglas Husak. Husak said, “There are several 

constraints that should be considered by us, particularly 

for the policy makers before determining whether a 

problem would be subjected to a penal consequence or 

not.” Husak differentiated between two constraints, Your 

Honor. There are internal constraints which come from the 

concept of penal codes that should also be considered by 

all of us, particularly policy makers, and also legislators, 

and also here, before we arrive in a decision of whether 

this one problem would be criminalized or not. Another 

constraints are the constraints which come from external 

which attempt to, again, balance out between collective 

interests and collective securities with legal protection 

for individual, also with civil liberty. 

The first constraint is non-trivial harm or evil, what 

does that mean, an action when it would like to be 

presented in the penal context, that action should be an 

action which cause harm and evil self. Husak said that 

merely evil cannot be made a justification before it 

causes harm to another party. He took an example of 

lying or we cheated, it was an evil thing, but it did 

not cause harm. Therefore, when this is dragged to be a 

criminal code or to be another different matter. 



  In the principle of nontrivial harm or evil, 

there are 3 defenses which are usually used by the lawyer 

to release, at least to avoid criminal consequence to their 

clients. 

  Firstly, it is defense lesser of evil. Defense 

lesser of evil, he would say that what was conducted by 

my client was actually not evil. But in order for us to 

use this defense, we have to believe that the criminalized 

action is an evil action and causes harm. 

  The second defense is defense of consent. The 

lawyer usually said that my client did not do it intentionally 

or did not at all commit any mistake in this matter. 

But when this consent was given in the trial, we also have 

to once again believe that what has been committed, at 

minimum, what was accused to be committed by the client 

of this lawyer was an evil deed. Therefore, the value 

of non-trivial harm or evil become an important thing. 

  One more that is usually used is defense of the 

minimize. When, for example, what was done by the client 

yes, the defendant in this matter, was actually not really 

harmful. But before we arrive to those three defenses, 

we have to believe that this one action is an evil deed 

and causes damage. 

  The second concern is concern wrong fullness or 

mistake. The statement presented by Husak is that there 

are several matters in our penal code that could exempt 



criminal liabilities even though he actually committed 

that crime. 

  There are conditions which then excludes criminal 

liabilities. Like for example when I kill someone, but 

then I am an executor in a death sentence, I would be 

released from the criminal liabilities. There are matters 

which can exclude criminal liabilities, and this is why 

one more thing, concern that should be regarded by the 

policy makers is that criminal liabilities would not be 

committed unless indeed the deed performed by this 

defendant was a wrongful deed. This was one thing that 

further include and should be presented here and should 

also pass this test before we arrive to the conclusion 

that an action is an action that deserve to be subject 

to a criminal consequence. That was two things that we 

could find in the context of penal code and we could 

find in our penal code. 

  The second concern is the concern that is related 

to the sanction imposed by the state. Husak said that 

the differentiator of penal code with other field of law 

lies in the authority of the state to impose sanction, 

and he also believed that an action would be a criminal 

action if the state imposed sanction upon it, and the 

sanction imposed by a state was not a punishment unless 

the action was indeed a criminal action. 



  The third concern according to Douglas Husak 

was what should be regarded that a criminal action could 

only be justified if it deserved and it could be 

rationalized into one certain action. There were many 

things that made this one important thing because a penal, 

it could be that it was not worthy to be imposed upon it 

because, the defendant had conditions that could exempt 

that criminal liabilities. Or penal was indeed one thing 

that was not worthy to be imposed upon if he was too 

excessive. When the severity level of a criminal action 

is not relevant with the high and low level of criminal 

that is tried to be imposed upon. 

  The fourth concern is related to the burden of 

proof. Husak said here that criminal, in essence is to 

provide deterrent. It gives suffering to its perpetrator 

and therefore, when we believe that the sanction which 

will be imposed by the state in this context is not 

merely a punishment in legal context, but it should give 

criminal consequence to the defendant, then we should enact 

a higher level of standard than other values of law to 

further make this one action into criminal. And according 

to Husak, burden of proof or liabilities to determine 

whether this action deserves to be criminalized or not, 

it would be submitted to those who support this petition. 

  That penal code, it has every kind of effort 

owned by the state to finish or give suffering upon the 



defendant. Therefore, when a penal code is positioned as a 

primary means to solve social problem and we fail to 

present evidences and data that have a basis during 

scientific evidences, these scientific evidences become 

questionable, whether this justification is actually clear 

or not. Let us pretend that this country would like to 

criminalize an action of eating doughnut. Doughnut is 

considered as the cause of diabetes, the cause of health 

deterioration. The country can give this kind of justification, 

give a justification that doughnut increases the number 

of blood sugar level, then there are many people who eat 

doughnut, and so on. When the country enacts restriction 

against the eater of the act of eating doughnut, it is 

not a problem when the means used are non-criminal means. 

For example, the state can still use restrictions from 

other field of law. Such as increasing the tax for 

those which produce doughnut or for example to restrict 

advertisements, advertising about doughnut or even providing 

other means other than using the penal code. If the state 

prohibits activity of eating doughnut, one person has 

been ripped off his liberty to eat doughnut. One thing that 

the restriction conducted by the country using non-penal 

means have implication upon the rights owned by an individual. 

  The context that I would like to present here, 

it is true that the country has the authority to punish 

someone who committed a criminal act, but more important 



to be regarded is that an individual also has the right to 

not be punished. Individual has the right to question 

to the state, what are the grounds that should be 

presented by the state to arrive at a conclusion that a 

certain action becomes a criminal action? And therefore, 

according to Husak, when a country prohibits the action 

of eating doughnut, there is one freedom that has been 

snatched, but it becomes another matter when the state 

decides to give a penal consequence upon the action of 

eating doughnut. A freedom has been snatched because of 

restrictions, but when the country further punishes that 

person, it gives, it gives stigma, gives a harsh treatment 

upon this person, there is another justification that 

also has to be regarded by the country and this is one 

constraint, one group of constraints which lies in internal 

context. 

  These are internal constraints that should be 

regarded before the country decide whether an action 

should be a criminal action or not. Other constraints 

lie in external context. There are three constraints here, 

the first is that an action to criminalize, a certain 

action should have a substantial interest of the country. 

These three constraints are one group of constraints that 

should be regarded as a whole. So, first, the country 

has to prove that the country has a substantial interest 

when it decides to criminalize an action. 



  Second, it does not only stop there, but the 

country or whoever support that should be able to proof 

that the action of criminalizing has a purpose that could 

directly enter into that purpose or direct advancement 

of substantial state interest. Therefore, not only that 

the country should be able to proof that the country 

has a substantial interest but the country should also be 

able to proof that criminalization is the most effective 

means to achieve that substantial purpose of the country. 

  Third constraints of external constraints are 

that even if indeed, finally the country could proof 

substantial state interest and also direct advancement 

form the state’s criminalization, it also has to be 

able to proof whether that criminalization imposed does 

not exceed what should be given. 

  These constraints, are important to be discussed 

together by us in this Court before entering into a 

further context to determine whether an action should 

be given a criminal consequence or not. Because earlier, 

criminal code is not an easily comprehensible law, not 

a law that is easy to implement, but its consequence is 

very significant, its consequence is very harsh. 

  In the context of Indonesia, we can choose any 

type of punishment from penalty to death sentence. From 

penalty, jail, prison, until death sentence. And this is 

not owned by other field of law. The freedom of a person 



is violated but to give penal consequence in a certain 

context, it becomes a different matter. Another matter 

that I would like to present to this Court is that when 

we have used the means of penal code excessively to settle 

a social matter. One study presented by john Miller in 

the year 1934. John Miller had predicted that any country 

in any part of the world would use penal code as an 

integral part of social control means. Because earlier, 

what I had presented that penal code was the easiest law 

to show the convenience of a country that the country 

was present, the country would solve this problem, while 

actually not solving that problem.  

  Husak said that the more criminal action will 

give direct consequence to more criminalization. When 

there is more criminalization, there will be more injustice 

found there. There are many criminal actions, later I will 

try to explain, how the current condition in Indonesia 

is, but one thing if the state would like to criminalize 

almost all actions that are considered wrong and does not 

place those two constraints that I mentioned earlier, 

what is the consequence? The country will never have a 

collection of what actions are actually prohibited and 

given a criminal consequence. Later I will present how 

the actual condition in Indonesia is. But due to there 

are lots of penal that would be given to each deed that 

is considered wrong, then we cannot see if at the end 



of the day, the law enforcer can rationalize the option to 

give one certain article in a penal code to be implemented 

in the right context. Two thinkers in penal code area, 

Herbert Packer and he said that the more criminal action 

created by a country, it will make a higher concern and 

injustice. But according to Packer and Cadis, they said 

that what is being considered here is the culture of 

the law enforcer. 

  One thing for the penal code is to make an action 

into a criminal is one certain part, but to implement 

it to be a behavior is another. And many problems in 

the penal code occur because the law enforcer could not 

implement and interpret well what is a criminal code. 

And there is one very wide gap because our legislators 

never provide enough guidance to the law enforcer to 

explain which action is criminalized and does not spread 

to other contexts. This is in an ideal condition. When 

the condition turns to be over criminalization, there 

are many criminal actions which are enacted to be one 

other action. 

  Next. This is from the study that I carried out, 

from the year 1998 to 2014 in the period of 16 years, as 

shown in the presentation. The blue line showed Indonesia’s 

productivity in producing laws, quite high if we see it. 

From my note, from the year 1998 to 2014 there are 563 

laws that we have ratified. Interestingly, almost one 



third of it, 154 laws have a penal provision. This shows 

that Indonesia still like to enact criminal code to control 

the society’s behavior with that assumption, criminalization 

can give a deterrent effect, criminalization can control 

behavior, but without ever evaluating it, whether such 

purpose is already effective or not. 

  This showed that, if the first one was the 

number of law shown by the House of Representatives and 

the Government from the year 1998 to 2014 and the 

comparison is one to three. So, one law out of three 

laws must contain a penal provision. 

  The blue color is the productivity of law after 

being deducted by administrative law. Such as for 

example, Law regarding Establishment of a Regency, Law 

regarding Ratification of an Agreement, laws that actually 

do not have any material other than purely ratification. 

  The comparison with the laws which have criminal 

provision becomes bigger. If previously was one to three, 

almost half of it, now, certainly has a penal provision. 

  154 laws with the laws that create criminalization. 

Meaning, one law probably has a criminal provision, but 

one other law, it could create a new criminal action. 

This is what I presented as laws with criminalization. In 

my notes, from 154 laws that have criminal provisions, 

112 laws, almost 112 laws create a new criminal action. 

So, from that 154 laws almost 80% to 90% create a new 



criminal action. But from the process of new criminal 

action and existing criminal action, from the process of 

creating that criminalization, it is more enacted for 

existing criminal actions. Meaning, the criminalization 

process that we have is actually to update again new 

criminal actions and provide another punishment. Only 

716 new criminal actions. 

  This is one display which I think is important 

that we should consider that actually, from the more criminal 

action created from the blue-colored trend line and it 

increases, that is violation actions. The actions that 

actually do not have criminal context, but because the 

law stipulate a criminal, this becomes something that 

is criminalized. 

  Next. This is the proportion of punishment provided 

in the law. Almost about 40% of them, the House of 

Representatives and the Government of Indonesia have 

the choice to create two punishments, cumulative. Jail or 

penalty, prison or other penalties. So, we, in addition to 

prioritizing the criminal approach, apparently, we also 

would like to punish heavily, with double punishments. 

  If previously it was more to show that a newly 

created criminal action has more punishment and sentenced 

to jail. That the sanction of criminal is different than the 

sanction of other law, it has two elements that we should 

carefully consider before determining whether an action 



is criminalized or not. It has harsh treatment, but it 

does not stop there, it also has stigma. When an action 

to eat doughnut is prohibited, it still has not cause 

any consequence other than the snatching of the liberty 

to eat doughnut. But when a criminal code enters, it gives 

a consequence of harsh treatment and it also gives a 

stigma to the person who eats doughnut that such action is 

evil, such action is prohibited, and You are one guilty 

individual. 

  Lastly, that more often than not we use penal 

code, results in that almost all actions are subject to 

criminal consequences. Even I can convince that the member 

of the House of Representatives must not memorize 716 

criminal actions that they have created from the year 

1998 to 2014. We do not know anymore which action that 

we can do, which action is prohibited. It does not only stop 

there, everyone also has the potential to be criminalized. 

One other thing that we should pay careful attention to is 

the more action that we criminalized, it will provide 

more authority and opportunity for the law enforcer to 

process those prohibited actions. In the context of the 

United States of America, for example, law enforcer then, 

due to too many menu from criminal actions provided, law 

enforcer could charge many people with so many indictments. 

And then negotiation is started to give which will be 

pre-bargained, which will not, which will be indicted 



and which will not, and this is the space that should be 

taken by the state to settle social problems by controlling 

the use of criminal code in the most minimum condition. 

It also damages the rule of law, and penal code system 

because with plenty of crimes and violations, there are 

so much violations that we no longer have a category of 

which one is a serious action, which one is not a serious 

action because all of them are included in the penal code.  

  And one thing, before I conclude my explanation 

that penal code is a harsh law, penal code is a law that 

would like to balance between collective interest and 

collective security, but on the other hand, it also has 

to protect legal protection for individual and also 

civil freedom from the people. And therefore, following 

what is presented by Mrs. Roy that penal code should not 

be treated as the main means, other measures should be 

considered which could probably still be used before we 

reach to a decision to criminalize an action. Therefore, 

at the end, when a penal code is enacted that massively 

such as now, instead, there will be so much injustice 

burgeoning and the people will be more skeptical with 

the state and it will cause the decrease in the number 

of people’s confidence to the state because the state 

is too excessive and simplify using penal consequence 

against actions which are considered wrong by interests.  

III. WOMEN’S COALITION IN INDONESIA 



  In relation to the motion of material review against 

the articles of the Indonesian Criminal Code, the Women’s 

Coalition in Indonesia as an organization of women with 

individual members totaling 42.000 members across 1.020 

villages, 179 regencies, and 25 provinces, feel the urge to 

present daily lives experiences of women and experiences 

of cadres in the advocacy of cases related to the articles 

being petitioned by the Appellants. 

Article 284 of the Indonesian Criminal Code concerning adultery. 

  In the petitum of Case number 46/PUU-XIV/2016, the 

Appellants requested a motion on that article in order for 

the phrase married in verse (1) letter 1a, 1b, 2a, 2b in 

that article to be erased. The Appellants also requested 

for verse (2), verse (3), verse (4) and verse (5) of Article 

284 to be stated as do not have a binding legal force. 

Meaning of the motion. 

In our view, the Appellants’ motion which had been presented 

has the meaning of: 

1. Removal of the phrase married, means to abolish limitation 

upon the perpetrator of criminal action. This matter can 

also mean that there is an extension of legal subject 

that could be criminalized, namely each person without 

regard to his/her marital status, if committing an 

adultery act, then they will be criminalized. 

2. The removal of verse (2), verse (3), verse (4) and verse 

(5) means that there is a change from complaint offense 



into normal offense. Legal consequence which will happen 

in the perception of the Women’s Coalition in Indonesia 

are first, this extension of legal subject will result 

from whoever is married and do his/her will and the 

guilty co-partner, who is married changes into anyone 

who commits adultery regardless of their marital status, 

then it will result in the increase in the number of 

crimes and then it shall affect the national criminality 

indicator as well as Indonesian national statistic. 

3. The extension of legal subject also result in the change 

of predicate in each person who commits adultery act or 

infidelity from a guilty individual due to violating 

decency norm or a sinful person due to violating the 

religious norm, into a bad person or a criminal. 

4. The change from complaint offense into normal offense means 

that each person can report or any agency can enter into 

the lives of each person to conduct legal action without 

considering the consequence of such law enforcement action 

for the family and the party that is criminalized. The 

removal of complaint offense will have an extensive impact 

for a long term for the convict’s family. Family’s autonomy 

to choose the best choices for the family and the best 

efforts to preserve the family, is lost at once because 

the complaint offense is abolished. Therefore, they then 

have to bear the loss and suffering, such as loss of income, 

loss of dignity in front of the community and family, 



and loss of opportunity to maintain family sustainability 

and welfare because of the legal action conducted by 

any agency or other party who reports it. 

5. The implementation of normal offense in adultery cases has 

the potential of misuse of the law enforcement agencies’ 

authority. Because the law enforcement agencies can easily 

enter into private life and family. Sixth, the treatment 

of normal offense in adultery cases may also be used by 

anyone conveniently report someone as a criminal, a 

perpetrator of adultery with the purpose to bring down 

someone’s dignity, hinder someone’s career, and even with 

the purpose to own the wife or husband of the reported 

individual without considering the negative impact to 

the reported party and his/her family. 

In the daily experience of the Women’s Coalition in Indonesia. 

1. The provision under Article 284 of the Indonesian Criminal 

Code that limits that the criminal action is only … 

extra-marital sexual action committed by a married person 

is stated as a criminal action and the co-partner is 

stated to be a participant in the criminal action based 

on the consideration that the wife or husband of the 

person who commits adultery is the party that suffers the 

most from the adultery act. Therefore, to the husband 

or wife of the perpetrator, a right is given to file a 

complaint to criminalize the perpetrator. 



2. Adultery criminal action as provided under Article 284 

of the Indonesian Criminal Code is a complaint offense, which 

is only carried out by the law enforcement agencies if 

there is a complaint from the wife or husband of the party 

who commits adultery. This considers the consequences which 

come from the family. Article 284 of the Indonesian Criminal 

Code also provide convenience for the wife or husband who 

files complaint to be able to withdraw his/her complaint. 

If in the process of that law enforcement, there are 

new considerations that encourage the husband or wife to 

withdraw the complaint. 

3. In practice, in the daily lives there are lots of 

adultery committed by either a man or a woman, which 

one or both of the parties have been married. That each 

husband or wife will be angry, sad, and disappointed if 

they find out that their spouse commits adultery, it 

certainly will happen and it is humane. However, it is 

very seldom for that husband or wife of the adultery 

act perpetrator opt to file a complaint or to criminalize 

the cheating husband or wife by considering: 

a. The existence of economic dependency, where a wife 

or a husband who is entitled to submit complaint has 

economic dependency to the perpetrator of adultery, 

therefore if the perpetrator of adultery go through a 

criminal action, then the whole family, the husband 

or the wife, the children, and the people in the 



dependency of that family will suffer the loss of the 

main breadwinner in that family, hence the loss of 

that breadwinner in its turn will result in poverty, 

crisis in family and destruction of family sustainability. 

b. For the sake of protecting the feeling and the 

growth and development of the child. Children are 

the ultimate consideration when a husband or a wife 

will use the path of law against their spouse who 

betray the marriage tie. A husband or a wife do not 

claim any lawsuit against their partner because they 

consider the feeling and the growth and development 

of their children, because the children will lose a 

father figure or a mother figure, have inferiority 

among the community, experience emotional instability 

due to the legal process that is undergone by both 

of their parents. 

c. Love forgives and expects no recurrence. This is the 

part that is most often appear in cases, marriage is 

a bind of body and soul between a woman and a man, 

when during the course of marriage, one of them 

commits infidelity, it is not easy for that wife or 

husband to immediately go through the path of law to 

settle their problems. That adultery is an unwanted 

matter and it causes hatred from the betrayed partner, 

but at one point, they decide to forgive and ask the 

husband or wife who become the perpetrator of 



adultery to admit their mistake and to not repeat 

it, because there is still love among both of them 

and there is still a willingness to defend the 

marriage that they have built. 

d. To preserve the relationship and support of big family. 

The kinship pattern of Indonesian people makes marriage 

into a bind in body and soul between a husband and a wife 

and also among two big families from both parties. In 

taking an action, there are many women who position 

themselves as a part of the big family, especially a 

wife who has a good relationship and obtains good 

support from her husband’s big family, hence when a 

household problem occurs, it will make parents-in-

law, siblings-in-law as the place to complain and 

help solve it where the parents-in-law and siblings-

in-law can give advice to her husband to change his 

behavior that hurts his wife. In a long-term thinking 

as a female in law who intends to keep a good relationship 

with her in-law, as well as her husband’s relatives. 

As a mother, a woman wants her children to have a 

good relationship with their grandfather, grandmother, 

as well as their big families. 

4. In general, the husband or wife whose spouse commits 

adultery does not directly take a legal step to file a 

complaint in order for their spouse to be criminalized. 

By considering the length of marriage, family’s economy, 



their children’s mental development, and relationship within 

their community and their big family. Usually, the option 

chosen is to give a chance for their spouse to admit their 

mistake and provide a chance to improve themselves. 

Another option that is also taken is the husband or 

wife of the cheating spouse will separate in bed. And 

the last option taken is a husband or a wife from the 

couple who repeat adultery action is by ending their 

marriage or divorce. But, the law of marriage in Indonesia 

provided that marriage is carried out according to religion, 

several religions in Indonesia prohibit divorce or 

divorce while still live and only recognize divorce due 

to death. The daily experiences of Women’s Coalition in 

Indonesia showed that in a family who gets married 

based on a religion which prohibits divorce, if one of 

the couples commits adultery, the selected option is to 

maintain the marriage and to prevent the repeat 

occurrence of adultery action. The extension of legal 

subject that will be criminalized due to adultery from a 

man or a woman, or both who are bind by marriage to be 

anyone, should consider the following facts and risks. 

a. That various researches showed unsafe sexual behavior 

relationship or high risk sexual behavior, especially 

risk of exposure to sexually transmitted diseases, 

HIV, AIDS, and cervical cancer is true. Therefore, 

the government and regional government had given a 



serious concern toward high risk sexual behavior through 

prevention measures from various aspects, especially 

from education and health. 

b. That spiritual religious leaders have contributed greatly 

in giving an education of faith in order to prevent 

both children and adult from committing adultery so 

that they do not fall into sin through missionary 

endeavor, sermon, lecture, and many other methods. 

c. The people, both civil society organization as well 

as family and individual have contributed in the 

promotion or campaign of healthy live, and safe sexual 

behavior through community education and education 

in the family. That after all of that have been performed 

by various parties, there are still many unsafe sexual 

doer is an indisputable fact. This fact should be a 

consideration in doing reflection on the role and effort 

of each responsible party and each participating 

party in an attempt to increase knowledge and awareness 

of the people toward the risk of unsafe sexual behavior. 

d. That to make each extra-marital sexual relationship 

as a crime has the risk to change the label of a guilty 

person because they violate the immorality norm and 

commit sin because they violate the religion to be a 

crook. 

e. Secondly, to change the relationship between someone 

with the label felon with family and in … other and 



in the society. To create turbulences in the family and 

eventually would lead to the elimination of harmony 

and welfare of the family both body and soul. 

Third, the relationship between someone with the label 

felon with the community causes restlessness and fear 

which leads to various action of exclusion. 

f. That to place a person with unsafe sexual behavior 

in jail is very likely to worsen the physical and 

mental condition of the relevant because there is 

still many violence, tort between fellow convict or 

the officer. The family from the man as well as the 

woman who is convicted will experience turmoil and burden, 

even conflict and will become a discrimination object 

in the society. Women and children will be the most 

vulnerable group that become target of violence and 

discrimination. 

5. That the fact has shown many adults committed sexual 

relationship with children, but this matter has been 

responded by Law Number 35 Year 2014 concerning Amendment 

to Law Number 23 Year 2002 concerning Child Protection 

that regulates criminal provision for any adult who has 

an intercourse with a child. As provided under Article 

76D, “That any person shall be prohibited to commit any 

violence or threat of violence, to force a child to 

perform intercourse with him or with anyone else.” 



6. And the criminal provision can be found in Article 81, 

“Any person who commits the violation act referred to 

in article 76D shall be sentenced to jail at least 5 years 

and the longest 15 years with a penalty of Rp 5 billion.” 

7. The criminal provision as referred to in verse (1) also 

applies for each person who intentionally commit guile, 

a series of lies, or persuade a child to perform an 

intercourse with him or with another person. 

In that article, in the event that a criminal action is 

committed as referred to under verse (1), it is 

committed by a parent, a guardian, a sitter, educator, or 

education worker, the sentence shall be added by 1/3 from 

the threat mentioned in verse (1). But unfortunately, the 

provision of this article still has not been socialized 

to the people and has not fully been enforced. 

8. That extra-marital sexual intercourse committed by a 

child to a child. In such cases, the settlement of 

criminal act … settlement for 2 children who commit such 

sexual intercourse shall be handed over to the parents 

of both children. This is in line with the provision of 

Article 26 of Law Number 23 Year 2002 concerning Child 

Protection. 

a. That parents are obliged and responsible to nurture, 

take care, educate, and protect. 

b. To grow and develop and in line to their skill, 

ability and interest. 



c. To prevent marriage in children. 

In the cases of sexual relationship which both perpetrators 

are children, the law enforcement agency carry out 

mediation to both parents of the perpetrators to realize 

justice and balance of interest among the perpetrator 

and victim in the framework of execution of restorative 

justice. 

9. That extra-marital sexual intercourse is also committed 

by a person who is considered an adult over 18 years old, 

but they are still the dependents of their parents, then 

the settlement of such problem shall be conducted by 

handing them over to their parents and a concept of 

restorative justice is applied with the purpose of 

putting back the role and duty of parents as the educator 

and protector for their children, as well as to lower 

the risk of damage to family sustainability. 

10. That extra-marital sexual intercourse is also committed 

by people who are already adults and independent. In practice, 

the attempt to prevent or mitigate extra-marital sexual 

intercourse become a part of mutually agreed community 

order in the society. It is executed within the social 

framework of community and humanity. 

Conclusion. 

1. Based on the matters above, the Women’s Coalition in Indonesia 

concludes that the extension of legal subject to the 



party that might be subject to be criminalized may 

result in: 

a. Changing in the label of a guilty person to be a 

criminal. 

b. Influencing the relationship of someone who once 

committed adultery and who is considered as a felon 

by family and the community. 

c. Increasing the number of criminal because all perpetrators 

of adultery are categorized as criminal. This will 

lead to change in the national criminality indicator 

and Indonesian criminal statistic indicator. 

d. The indicator become one of the benchmark of national 

welfare that is used as a reference in national as 

well as international level. 

e. The perpetrator of adultery and family will lose their 

chance to maintain family sustainability and instead, 

destroying family sustainability because it eliminates 

the economic source, dignity, and sense of security.  

2. That the change of complaint offense into normal offense 

may result in: 

a. The confiscation of family autonomy to determine the 

best options in preserving the intactness and in 

building family sustainability. 

b. The potential of misuse of the law enforcement 

agencies’ authorities to enter private area and the 

private life area of the citizens. 



c. It can be used by any person to destroy the harmony 

in someone’s family, even to assassinate someone’s 

character, and hindering someone’s career. 

  By looking at these daily experiences of women as 

presented and the risks that have been presented, if there 

is change in Article 284 of the Indonesian Criminal Code, 

as has been petitioned by the Appellants, the Women’s 

Coalition in Indonesia recommends that Article 284 of the 

Indonesian Criminal Code to remain as it is and does not 

need any amendment. 

Article 285 of the Indonesian Criminal Code concerning Rape 

  In the Petitum of Case number 46/PUU-XIV/2016, the 

Appellants requested a motion on Article 285 of the 

Indonesian Criminal Code for the phrase woman in that 

article to be removed, hence it become “Any person who by 

using force or threat of force, forces anyone to have 

sexual intercourse with him, shall, being guilty of rape, 

be punished with a maximum imprisonment of twelve years.” 

The meaning of the motion for the Women’s Coalition in 

Indonesia are: 

1. The motion on Article 285 of the Indonesian Criminal Code 

as requested by the Appellants have the meaning of eliminating 

the limitation or extension of victim and rape criminal 

action. This means that a woman, or a man can be a victim 

of rape action. 



2. Amendment to Article 285 as requested by the Appellants 

also have the meaning that rape can be committed by a 

person who has heterosexual orientation and homosexual 

orientation. 

Legal consequences that will happen: 

1. A woman and a man who become rape victim have the same 

chance to demand for justice. 

2. The amendment formulation of the article as requested by 

the Appellants remains ineffective to charge the perpetrator 

of rape criminal action. Because until today, the action 

of having intercourse is signified as an action of inserting 

the perpetrator’s genital into the victim’s genital. 

3. The difficulty to charge the perpetrator with crime can 

still occur. Because in rape, what is considered as a 

criminal action is that if that action meet the manner of 

violence or threat of violence. While in fact, rape that 

is used with abuse of power, misuse of relation disparity, 

use of anesthetic, trickery, persuasion, vulnerable situation, 

and physical condition, or disable mental. 

These things still cannot be categorized as criminal action, 

but these cannot be classified as rape criminal action. Even, 

a rape victim will be easily alleged to commit sexual 

relationship on the basis of mutual attraction if being 

connected with the Appellants’ motion from the provision 

of Article 284. Therefore, rape victim who cannot proof 

the existence of violence or threat of violence would be 



easily accused of committing sexual relationship on the basis 

of mutual attraction and be classified into the category of 

adultery, and eventually the rape victim is criminalized. 

The experience of Women’s Coalition in Indonesia in accepting 

complaint and cases show that rape committed by a perpetrator 

against a victim is not only using violence or threat of 

violence, but also can happen by misuse of relationship 

disparity and vulnerable position experienced by its victim 

or prospective victim. 

Second. That the Indonesian Criminal Code formulates rape 

as a coercive action to commit intercourse which all this time 

is signified as the perpetrator inserting the perpetrator’s 

genital into the victim’s genital. The limitation of this 

understanding causes a rape modus operandi other than 

penetration or inserting the perpetrator’s genital into the 

victim’s genital, is not recognized and is not criminalized 

as rape. For example, forcing sexual relationship through anus 

or mouth. As such, even if the motion requested by the 

Appellants is granted, the victim of same sex rape crime 

still does not obtain justice because the perpetrator’s 

action against the victim is not considered as a coercive 

action for intercourse. 

Third. That rape against boys, in practice is done in the 

form of inserting the perpetrator’s genital into the victim’s 

anus. The limitation of the understanding of rape causes 

other forms of rape in addition to what is stated as 



intercourse, it is categorized as obscenity act, whereas 

the punishment of obscenity act is lighter than the 

punishment in rape. 

  That the rape cases reported to the police are often 

cannot be followed up until the trial process due to 

insufficient evidence. The main difficulty in punishing 

the perpetrator of rape crime is the burden of proof issue 

where the proceeding process in rape case uses criminal 

code law which in general, require at least 2 witnesses and 

other evidences. The difficulty in providing enough evidence 

is because the criminal action is usually conducted in a 

quiet area where there are only 2 people and there are 

only the victim and the perpetrator in that place so that 

in the process of trial examination, 2 witnesses cannot be 

submitted. 

  The attempt to provide another evidence also experiences 

difficulties. The effort to provide evidences such as the 

mark of rape is very difficult to do because usually, the 

victim reports after the event, there are some gap time 

from the event of the rape itself and the evidences or 

mark of rape had disappeared. 

Conclusion. 

1. That the Appellants’ notion to realize equality of 

right and equality of chance for a man and a woman to 

gain justice and legal protection through the amendment 

on the formulation of Article 285 of the Indonesian 



Criminal Code is a respectable notion. However, the 

amendment to the formulation of Article 285 of the 

Indonesian Criminal Code as requested by the Appellants 

are not enough to enforce justice for the victim. 

2. The main problem in the enforcement of justice for the 

victim is the limitation of terms or means used by the 

perpetrator hence the perpetrator’s action cannot be 

categorized in criminal action of rape. Article 285 

determined that what can be categorized as rape is if 

there is an act of force or threat of force. 

3. The process of legal examination uses a law that is not 

friendly toward the victim. That the attempt to provide 

justice for rape victim is not enough just by 

eliminating the phrase woman in Article 285, instead it 

needs a more comprehensive material law formulation, 

among others, by eliminating the phrase woman. To re-

formulate the phrase intercourse to be more extensive 

and detailed, to extend the means of the perpetrator to 

reach the objective and change to the formal law 

especially in a more victim friendly proofing. 

4. Regulation about rape crime needs a comprehensive 

change from material and formal law aspect. 

5. Currently, there is a bill of the Indonesian Criminal 

Code that is currently being processed in the House of 

Representatives and until now, it is still in the 

discussion process. Because based on the matters above, 



the Women’s Coalition in Indonesia recommend so that the 

proposed change shall be integrated to the amendment of 

Bill of the Indonesian Criminal Code which formulation is 

already more complete, but not yet regulated the exception 

of formal law and which is more friendly toward the victim. 

Article 292 of the Indonesian Criminal Code concerning Rape 

In the Petitum of Case number 46/PUU-XIV/2016, the Appellants 

requested a motion on Article 292 against the Constitution 

of the Republic of Indonesia proposed, pleaded for the 

removal of the phrase adult and phrase knows or whose 

minority … reasonably should presume in Article 292 so 

that the formulation shall become, “Any person who commits 

obscene act with another person of the same sex shall be 

sentenced with 5 years the longest.” 

Meaning of the motion. 

In the view of Women’s Coalition in Indonesia, this motion 

means: 

1. The removal of the phrase adult and phrase knows or whose 

minority … reasonably should presume can be signified 

that the criminal provision is not only limited to the 

criminal action committed by an adult to a child, instead 

it also applies to an adult who also commits same sex obscene 

act with another adult. 

2. If under Article 292 of the Indonesian Criminal Code there 

is a perpetrator and a victim, where the perpetrator is 

an adult and the victim is a child, in the formulation 



requested by the Appellants it can be signified that both 

parties who commit same sex obscene act are perpetrators 

and this could result in criminalization against each 

person who has same sex sexual orientation. 

The consequences that will happen. 

1. In the formulation being requested by the Appellants, 

if granted by the Constitutional Court, each adult who 

has same sex sexual orientation is a criminal or felon 

hence there is a criminalization against each person 

with same sex sexual orientation 

2. Each person who has same sex sexual orientation is 

considered to commit obscene act hence anyone can enter 

into the private lives of people with same sex sexual 

orientation and report them as a perpetrator. 

3. Third, the state’s agencies or the law enforcement agencies 

may easily enter into the private lives of people with 

same sex sexual orientation and treat them as criminals. 

The experiences of Women’s Coalition in Indonesia. 

1. Children is a vulnerable group that should be protected 

in the practice of sexual relationship or obscene act which 

is committed by an adult, whether in heterosexual and 

homosexual relationship because children have not yet 

understood about obscene act or sexual relationship. 

2. That the cases of obscene act by an adult to a minor, until 

today, are so many in Indonesia. That the experience of 

the Women’s Coalition in Indonesia showed that children 



became the victim of same sex obscenity act by adults who 

do not have a good rehabilitation service from the state 

can be perpetrators of obscene act against fellow children. 

3. Based on the facts in number 1, 2, and 3 above, the Women’s 

Coalition in Indonesia views that Article 292 of the 

Indonesian Criminal Code has done a very good job in 

protecting children from same sex obscene act committed 

by adults. 

4. That not all women or men who have same sex sexual 

orientation become the sexual perpetrators of obscenity 

against children. 

5. That Article 289 has stipulated, “Any person who by 

using force or threat of force forces someone to commit 

or tolerate obscene acts, shall, be guilty of factual 

assault of the chastity, be punished by a maximum 

imprisonment of nine years.” The provision regulates in 

general about obscene act that is committed by an adult 

to another adult. However, because the adult is stated 

as a party that can make a decision for himself to 

agree or refuse the occurrence of that obscene act, the 

Indonesian Criminal Code regulates that the obscene act 

by an adult to an adult will only be criminalized if it 

is committed with violence or threat of violence. 

6. In the context of family and family sustainability, there 

are the following facts. 



a. That the fact that there are people who, since they 

are children, have had the tendency to like another 

person of the same sex, it is beyond their will. 

b. That each parent, a father, a mother who knows that 

their children or their child has same sex sexual 

orientation is coped with a quite heavy mental 

burden because they realize that their child’s sexual 

orientation is different than the sexual orientation 

of most people. 

c. That each parent, a father, a mother whose child has 

same sex sexual orientation is blamed and judged by 

the community, religious leaders, and ecclesiastics, 

as well as intellectual group around them as a parent 

who give a wrong upbringing to their children, while 

the fact is not all of that happen because of their 

mistake. The burden of those parents shall be heavier 

if their children, both who are still minor and who 

are already adults are threatened with criminalization 

as pleaded by the Appellants. 

d. That the pressure from the society or big family 

have made parents who have children with same sex 

sexual orientation, are forced to perform violence and 

several corrective actions towards their child such 

as asking someone to be their girlfriend/boyfriend 

and even we found parents who ask someone else to 

rape their child for the sake of changing their 



child’s sexual orientation in order for them to be 

heterosexual in accordance to the will of the community 

and their big family. 

e. That parents need a long enough time to fight and 

understand their child’s sexual orientation difference, 

until they can reach a point where they can accept 

their child’s existence with his/her sexual orientation 

as it is, the way their child is. 

f. That many children or adults attempt suicide or hate 

themselves because of the sexual orientation they own. 

g. That most women and men who have same sex sexual 

orientation are the breadwinner of their family and 

just like any other Indonesian citizen, they have 

contribution and they participate in realizing family 

sustainability. 

h. That the punishment or criminalization against children 

or adults because they have a different sexual orientation 

with the sexual orientation of most people will cause 

suffering to the family or the person or child who 

has that same sex sexual orientation, which in its turn, 

may destroy family sustainability.  

7. If criminalization is meant to stop or to change someone’s 

sexual orientation, then jail is not the ideal place 

for that person because placing them in jail will make 

them be a victim of violence and target of sexual 

violence act. 



Conclusion. 

Based on the matters above, the Women’s Coalition in Indonesia 

concludes. 

1. That a child or children are vulnerable individuals that 

should be protected from any type of obscene act in order 

to meet a child’s rights. 

2. That the formulation of change in the articles requested 

by the Appellants criminalize each adult who commits obscene 

act without including the element of force or threat of 

force, has actually denied the nature of an adult who is 

able to make a decision for themselves and be responsible 

for the decision that they have made. 

3. That to attach the label criminal to people with same sex 

sexual orientation will result in multiplying the vulnerability 

that they are experiencing. People who have same sex sexual 

orientation are more vulnerable to various act of violence, 

criminal, and arbitrary actions from the agencies and member 

of the society. 

4. That the formulation of change in the articles requested by 

the Appellants criminalize each person who has same sex sexual 

orientation will result in more burden and turmoil in the 

family, which eventually may destroy family sustainability. 

5. That criminalization against people who have same sex sexual 

orientation … same sex sexual orientation is contradictory 

with the sense of justice and humanity. 



6. That criminalization against people who have same sex sexual 

orientation … same sex sexual orientation may worsen the 

lives of the criminalized party and his/her family. 

7. That based on the matters above, the Women’s Coalition in 

Indonesia recommends that the motion, that the change being 

requested by the Appellants to not be granted. 

Section regarding Family Sustainability. 

1. The Women’s Coalition in Indonesia for the sake of Justice 

and Democracy agree that family sustainability and welfare 

will result in the sustainability and welfare of the nation 

because family is a nation-shaping element. 

2. That Law Number 52 Year 2009 concerning Citizenship and 

Development of Family in Article 1 Verse 1 item 1 has 

defined about family sustainability and welfare as follow. 

Family sustainability and welfare is the condition of family 

which have tenacity and toughness, as well as containing 

material physical ability in order to live independent and 

develop themselves and the family live in harmony in 

increasing physical and psychological welfare and happiness. 

3. That the change to the articles being pleaded by the 

Appellants in case number 46/PUU-XIV/2016 in fact, harms 

family sustainability and welfare because it destroys a 

family’s harmonic living because of the interference of the 

people or security agencies in the family in mitigating 

adultery issues and mitigating the existence of a member 

who has same sex sexual orientation. 



4. Hinder the execution of family function as stated under 

Government Regulation Number 87 Year 2014 concerning Development 

of Citizenship and Development of Planned Families and 

Family Information System, especially in functions. Religious 

function, social function, cultural function, affection function, 

protection function, social and education function, as well 

as economic function. 

Final conclusion. 

  The Women’s Coalition in Indonesia for the sake of 

Justice and Democracy wish that the presentation that have 

been presented regarding those articles as requested by 

the Appellants, which are Article 284, Article 285, and 

Article 292 if it is granted by the Appellants, this is meant 

for that consideration to be a part of the consideration 

in the decision. 

  Based on the experience of the Women’s Coalition in 

Indonesia in handling cases related to adultery, rape, and 

obscenity, whether experienced by the member or the 

people, changes in the articles of the Indonesian Criminal 

Code as pleaded by the Appellants may cause a greater 

damage for women and families because it enlarge the 

authorities of the state and people to interfere in the 

lives of family and lives of a person. Therefore, as the 

indirectly Relevant Parties, the Women’s Coalition in 

Indonesia request to the Honorary Council of Judges of the 

Constitutional Court to deny the Appellants’ motion. 



  In addition to that, the Court has heard the 

explanation from two experts who were heard in the trial 

on 28th November 2016 and 6th December 2016, which in 

essence, stated as follow: 

1. Budhi Munawar Rahman 

  First, it relates to the concept of family 

sustainability in Islam and the role of family 

institution in the development of civilized and tolerant 

community. Second, regarding how the family institution 

in Islam religion prevent or settle cases if there is a 

member of family that commits adultery, obscenity, or there 

is a family member that has same sex sexual orientation. 

  First, I would start with the most fundamental 

thing in religion, which is about the principle of life. 

Our language has actually known the word principle, 

that is principle in Al-Quran that contains moral 

message, which is contained in the following verse, 

that is: “Which one is the best, they who build a 

building on the basis of piety to Allah’s willingness 

or those who build their building on sand soil at the 

edge of a cliff, and then fall together with it to the 

fire of hell?” 

  This is a depiction in the holy book concerning 

the principle of life. There are only two principles of 

life, namely right and wrong. In Islam religion, the 

right principle of life is piety to Allah and the desire 



to achieve His will. Therefore, any principle of life 

other than piety to Allah and the desire to look for 

His will is not right or is a wrong principle of life. 

  Humans, according to Islam, are created by Allah 

in a fitrah (disposition) condition. Fitrah is the continuance 

of our agreement with Allah when we were still in the 

spiritual realm. Religion is actually an agreement 

which in Arabic language is called Mitsaq or Ahdun, an 

agreement with Allah, so that our whole life is a 

realization or execution to fulfill the agreement with 

Allah. Which, in essence is a worship that submits ourselves 

to Allah. Because we have acknowledged Allah as Rabb or 

as a Prince which implication is that we will walk in 

the right path of life. 

  The problem that we are talking about here, 

such as adultery, obscenity and the presence of a 

family member that has same sex sexual orientation are 

the type of problem which we can interpret as violating 

the rules of Allah. We all have been in heaven, in the 

realm of happiness. If it is all about love and affection 

in heaven, then our closest place to heaven is when we 

were still inside the stomach of our mother. Therefore, 

the place is called womb, which means love and affection, 

that is the love and affection of Allah. Because the 

word rahm is one word root with Rahmatun, Rahman, and 

Rahim, then we who fall and violate the rules of Allah 



should or in our religion, we are taught that we need 

to purify ourselves again. And in order to get back to 

that purity by doing various acts of kindness with the 

meaning of words that are related to Allah’s love, then 

Allah’s affection becomes higher than His punishment. 

  Allah Himself has warned us that the attraction 

of a man toward his opposite sex and the feeling of 

love between these two genders is something natural and 

in line with His law and sunna, more than that, such 

thing is one of the signs of the mightiness of the Mighty 

Creator, which if humans comprehend and appreciate it, 

they will be guided to the direction of deeper conviction 

on the presence of Allah in this life and will be led 

to approach or closeness (takarub) toward Allah. 

  This friendship between 2 genders, same gender, 

the friendship among two people of the same gender can 

be a benevolent thing. However, it has different meaning 

and condition with unstained attraction between two 

humans from two genders, namely a man and a woman because 

in it, there are these elements which are usually called 

with infatuation (mawaddah), love, appreciation (rahmah), 

affection that are very special among both. Therefore, 

the happiness and tranquility which we often called 

with sakinah in life in this world as well as a sense 

of security and peacefulness are found in a genuine and 

normal relationship between a husband and a wife which 



may become a father and a mother that live together and 

build the household. That is how we understand the teaching 

in the religion. 

  A higher level, which is when someone is attracted 

to his/her opposite sex not merely because of their physical 

aspects, but also because of more abstract things. For 

example, personality aspect or values in a person which 

live inside himself/herself. Love between opposite sex 

in a higher level is called with mawaddah.  As a higher 

level compared to mahabbah above, mawaddah in general 

has the potential to last longer, be stronger, and 

because it has a spiritually and psychologically deeper 

genuine element, hence it can also provide a higher 

sense of joy more than the feeling of happiness in the 

basic level, which is mahabbah. In this level, the 

natural and physical aspect which is the target of love no 

longer becomes a consideration. The quality of personality 

is more important and more major than the issues related 

to physical and sexuality. 

  Based on this Islamic view, the purpose of 

family is to achieve a peaceful (sakinah) that is based 

on genuine love between two individuals of the opposite 

sex. Building a close relationship between a man and a 

woman, in human lives, is the most important realization 

of disposition (fitrah). Marriage is a natural and normal 



means to realize the natural tendency of a man to a 

woman reciprocally and in order to build a family. 

  Therefore, a faithful marriage is within the 

compensation of God and His protection because a 

faithful marriage is actually made and enforced under 

His name. 

  In Alquran Al Maidah verse (1) it was picturized, 

“O mankind, fear your Lord, who created you from one 

soul and created from it its mate and dispersed from both 

of them many men and women. And fear Allah, through 

whom you ask one another, and the wombs. Indeed, Allah 

is ever, over you, an Observer.” 

  The purpose of having a family. Your Honor Council 

of Judges of the Constitutional Court, the Respectful 

Appellants and Relevant Parties. An in-depth religious 

view about family above have been challenged these days 

by the idea of nisbih or excessive relativity in today’s 

age which makes some people go backward from moral 

clarity because they are afraid to involve any further 

in anything, some people then emphasize the importance 

to take care of each other because they do not agree 

with the deep meaning from the teaching of marriage. 

Then, they become quite satisfied with living together, 

living together sexually without any bond of marriage. 

They pursue self-fulfillment and commitment, but they 

are always haunted by the fact that merely talk will 



not do much good. And that what they call as commitment, 

also easily evaporates just like water being swallowed by 

the desert, then that is why a good marriage according 

to religion is a lifetime contract legalized by God, a 

marriage needs something more than merely care, self-

fulfillment, or commitment in living together, which are 

not based on the marriage contract. 

  Marriage require awareness about the presence 

of God in human’s lives, the presence of the Mighty 

Creator who will lead us to the right path, the path of 

happiness, a genuine and eternal path. 

  Marriage require for each of us to be honest to 

our own self, to our own spouse, and to God. To be 

honest to our own self, to our life partner, honest to 

Allah, sincere, earnest, and pure, to be honest to our 

life partner because life partner is a mate or mate is 

clothing, and husband-wife are clothing to one another. 

As in the word of Allah SWT, Al-Baqarah 187, “They are 

[the wives] clothing for you and you are clothing for 

them.” 

  As a clothing to one another, a husband and a 

wife need an attitude of helping each other, supporting 

each other, protecting each other, and adapting to each 

other as the clothing adapt to our body. And our purpose 

to wear cloths is also for accessories and to protect 

our body. As accessories, a husband or a wife shows 



manner toward each other, a feeling of love toward each 

other, and to show happiness, and as each other’s protection, 

a husband and a wife have the obligation to preserve each 

other’s good name, honor, and their own personal rights. 

  The problems in mating relationship in the real 

world is often very complicated to handle, but as well 

have known and believed that Allah will always guide 

us, to the right path as long as we still realize His 

presence in this life. And as long as we remain willing 

to walk our life under the realization and awareness of 

the presence of the Omnipresence God. 

  To obtain the quality of this mating, we should 

first be aware that marriage bind is a bind on the 

ground of a heavy agreement. Just like the term in Al-

quran, where Allah give a hard warning to the people 

who undermine this marriage contract. 

  If we truly see religious instruction about the 

relationship between a man and a woman in a marriage, 

then it is very clear that its noble purposes are very 

strongly emphasized in the religion. In the context of 

any society, the first and main problem is the problem 

of human rights protection, as well as honor and dignity 

belonging to the parties who are involved in this marriage. 

An important correlation between the concept of religion, 

about the relationship of a man with a woman or a 

marriage is the effort to build a noble character or 



akhlakhul karimah, as the basic joint of a healthy 

community. 

  The relationship between a husband and wife in 

the building of household considers Godly messages, 

will be the basis of moral development … high morality 

and noble character in the community. Therefore, the 

mingling between a man and a woman itself should be 

sacred, honest, and open, have social dimension, and 

not merely as a tool or ride to satisfy the low lust 

hence it must be closed, dark, and kept secret. 

  There is no Islamic law in Al-Quran that is 

more detailed than that related to a man and a woman’s 

relationship. Because a family unit is the main joint in 

the society. Upon the ground of healthy family units, a 

healthy community building shall be established. 

  Based on this religious view and teaching, it 

could be understood why many people are not tolerant 

toward infidelity of a man and a woman in their community. 

Especially if it relates to the leaders as public figures, 

there are many nations and society which collapse 

because the household of their leaders collapse. 

  It seems that the fundamental question is why 

marriage? In an era marked with relativity idea that is 

almost uncontrollable, especially in the relativity idea 

on the values of life, the question is very important 

for us to answer in a clear and explicit manner. 



Question like this is an indicator toward very serious 

matters, which is the unsteadiness of family lives 

foundation on the joints of marriage. But, this kind of 

question must be answered, to begin answering it, Al-

Quran taught us that this world is naturally good and 

is also created with good intention, with its own law 

that has been determined by Allah. 

  Al-Quran also taught that humans who live in 

this world is a happy being as long as they remain 

faithful to their own original purity which is called 

with fitrah (disposition) and remain walking a lifestyle 

which follows truth or hanif (revert) in line with the 

realization of its pure conscience. 

  From the illustration above, it is clear that 

Islam very much prioritize the concept of family 

sustainability, as well as the role of family institution 

in the development of a civilized and tolerant society. 

If in the process of realizing this family ethics, there is 

a family member who commits adultery, obscenity, or there 

is a family member who has same sex sexual orientation, 

the main way to settle it is through an attitude of 

love, not punishment. 

  Willingness to accept differences with the grace 

of Allah is also the foundation of brotherhood, including 

and especially a brotherhood that is based on faith 

which is called with ukhuwah Islamiyah. To solve the 



problem of a family member who commits adultery, obscenity 

or there is a member of family with same sex sexual 

orientation, its way of solving it is through an 

attitude of love, not punishment. This is the path called 

ukhuwah Islamiyah. 

  The example of brotherhood soul is what exists 

in the personality of Prophet Mohammad Saw, this is not 

only in line with the affirmation that inside him there 

is an example for us, the congregation of faith, but 

more than that, it is because specifically the holy book 

itself specified that the personality of the prophet 

that is filled with understanding, filled with love, 

and tolerance as well as tolerant. 

  Just as his words said, “So by mercy from 

Allah, O Muhammad, you were lenient with them. And if 

you had been rude [in speech] and harsh in heart, they 

would have disbanded from about you. So, pardon them 

and ask forgiveness for them and consult them in the 

matter. And when you have decided, then rely upon 

Allah. Indeed, Allah loves those who rely [upon Him].” 

  That is one of a reference of mediation taught 

in religion in solving any problem, including our 

problem here, family problem, that is a deliberation 

principle by learning from the example of Mohammad SAW 

that was instructed by Allah to live this principle with a 

gentle attitude, understanding, a sympathetic behavior. 



Allah’s instruction to be deliberate, which is to 

involve many people. 

  From all of Allah’s nature that is mentioned 

the most in Al-Quran is rahmah or affectionate nature 

with various derivation, such as Ar Rahman, Rahim and 

one of the Godly nature that is required by Allah on 

Himself is that rahmah or love. 

  This is also shown in the instruction of Allah 

and His Apostle how to behave as good as a congregation 

of faith that is full of affection, love, and understanding. 

“And when those come to you, O Muhammad, who believe in 

Our verses, say, "Peace be upon you. Your Lord has decreed 

upon Himself mercy: that any of you who does wrong out 

of ignorance and then repents after that and corrects 

himself - indeed, He is Forgiving and Merciful." 

  As a complement to the religious argument regarding 

the concept of family sustainability and the role of 

family institution in developing a civilized and tolerant 

society, as is illustrated in detail above, if in the 

process of realizing this family ethics there is a family 

member who commits adultery, obscenity, or there is a 

family member who has same sex sexual orientation, the 

main way to solve it is with an attitude of love. As has 

been described above, its meaning and not through punishment, 

especially punishment that involve the state law because 

matter like this is a matter in the area of family which 



resolution is better solved in a manner of kinship, 

putting mediation process prior to legislative process. 

  Let the Muslim family law live among the people 

who solve this problem, not family law. Here we enter the 

issue of religion and country, and in Indonesia is called 

as Pancasila country, not Islamic country, implement sharia 

in the lives of the people. But, the order of Indonesia is 

a state of law, based on a constitution where the place of 

sharia is in the lives of Muslim community, including 

in it family. I have the opinion that politic is not an 

absolute part of the point of Islam religion. 

  Here it is apparent that politic is a consequence 

aspect that is a very important thing from Islamic teaching, 

but not the one most important aspect and it is clear 

that politic is not an absolute part of the point of 

Islam religion. 

  The essence and religious value of sharia cannot 

at all be exaggerated. Most writer who write about sharia 

fail to differentiate among what is purely religion and 

what is worldly transaction. Even though, both come from 

the same source, but both have to be seen as a system 

of civil or worldly law that is based on general 

interests and benefits, therefore it always changes and 

heads for the best and ideal. 

  The prophet himself even prioritize a worldly 

religious relationship when he declared, “I am only 



human. If I instructed something related to religion, obey 

it and if I instructed something from my personal opinion, 

then consider it by remembering that I am only human.” 

Or when he declared, “You know better of your worldly 

affairs.” 

  If we refer to religion and state issue in 

Indonesia, it is right to quote Mohammad Hatta, the 

second most important figure after Soekarno. Hatta was one 

of a few thinkers in Indonesia that were most successful 

in grabbing the right spirit of religious tolerance. 

  Hatta’s view concerning Islam and state is 

reflected in his statement that justice upheld in Islam 

religion, which is social justice which could be felt 

if human race is free from all pressures. In other words, 

Hatta does not see the need to establish a religious 

country or a country that is officially based on religion. 

For him, the most important problem is its substance, 

that is justice that should be fought for and executed 

by a country, without having to call that country an 

Islamic country maybe it will find the ethical basis of 

this substance in Islamic teaching, Hatta as acknowledged 

by a wider group is a patriot beside the second man 

after Soekarno, he also sacrifices his body and soul for 

the country but in the matter of political-social thinking, 

he is the most consistent. By following what have been 

made example by Mohammad Hatta, Indonesia perhaps will 



obtain solution for the religious-political problems which 

we are currently talking about. 

  It is undoubtable that Indonesia is a Moslem 

country, there is a similarity between Indonesia with other 

Muslim country, but there is also a difference, and the 

uniqueness of that difference is notable (acceptable). 

  Indonesia, as other Muslim countries can enact a 

new settlement law for a new problem by taking that 

settlement means from general sharia principles and by 

considering general interest and the welfare of the people. 

That is why, we, Indonesian nation are very comfortable 

with their ideas regarding the relationship of religion 

and state that is based on Pancasila as the meeting point 

of all group. 

  With the view of religion and country that is 

based on Pancasila, we also prioritize the principle of 

subsidiarity that is very important. This principle states 

that each person is responsible for himself, that responsibility 

means that each person has the right to determine their 

own fate, that is a right that should be honored. The 

consequence is, other people cannot just interfere with 

another person’s affair and responsibility toward himself. 

The same also applies for institution or community starting 

from family, a bigger community, the society, until the state. 

  The same goes with assigning to a higher or 

bigger association, what could be conducted by a smaller 



and lower institution is an injustice, as well as a huge 

crime, and also, it has disturbance toward the order. A 

higher community or institution should not interfere individual 

affair or the institution under it if they can work on 

it by themselves. 

  With arguments like this, actually I would like 

to affirm that what can be settled by family should 

also be settled by family as well, it does not need to 

be taken care by the state. 

  That is my thought in connection to the problem 

of how the family sustainability concept is in Islam, 

as well as the role of family institution in developing a 

civilized and tolerant society, and how family institutions 

and Islam religion prevent or settle cases if there is a 

family member who commits adultery, obscenity act, or there 

is a family member who has same gender sexual orientation. 

  If this problem is settled in positive law, it 

will bring the possibility that the state commits 

constitutional and human rights violation because the 

state interferes with what should be taken care and 

settled well by the family and society. Not to mention 

related to the following problem that could rise in the 

lives of a child and wife as the most disadvantaged parties, 

which arguments have been presented by the Women’s Coalition 

in Indonesia, in the previous trials. 

2. Andang L Binawan 



  In essence, from the view of Catholic, family 

is a school of love. Marriage and family as this school 

of love becomes a common saying and had also been 

presented in detail by the late Pope John Paul the 2nd 

in his letter entitling Familiaris Consortio in the 

year 1981. Simply, the love which exists within the self 

of each family member is viewed to be sowed by the Lord 

Father Himself. 

  That seed should be kept carefully and its soil 

should be fertilized and composted in order for that 

seed to be able to grow and produce a lot of fruits, in 

other words, family becomes a seedbed for that seed of 

love. Bearing a lot of fruits become a very important 

purpose, but even more important is the process to be 

able to bear fruit, it is said in the Bible that there 

is a person who bears fruit 100x times, there is 60x 

times, and there is 30x times. This parable about the 

sowed seeds emphasizes about the importance of the process 

of growing and bearing fruits. I do not need to explain 

in detail what is the meaning of bearing fruit because it 

is clear enough, which is to become a blessing for other 

family member and also for the people. Blessing does not 

only mean something big, but can also mean something small. 

Does not only mean the material things, but also spiritual. 

Not only joyful, but can also be something that is less 

or not joyful. 



  In short, being a blessing is to present the 

face of Allah in his life for the others in order for 

other individuals to be able to grow and bear fruits. 

Therefore, in a family, not only parents who become a 

blessing for the children, but also on the contrary, 

children can be a blessing for their parents. With all 

of their uniqueness, children also enable parents to 

grow and bear fruits, that is process. To go through 

that process joyfully is part of being a blessing. What 

becomes a direction from that process is a dream that is 

called perfect love, which is agape. A pure love, absolute, 

and unconditional, just like Jesus had shown in His life. 

  Agape love has the perfect fruits, humans head 

toward it but each person has their own standard, the 

most important is to continuously trying to be better, 

to bear fruit. This agape love is very different with the 

love that is still primitive, which is love for self 

that is egocentric in nature and is still covered with 

libido. Therefore, this primitive love need to be schooled 

in the dynamics of having a family, in fact, when coping 

every kind of test in it, just like when someone doing 

a test when they are at school, the test is getting more 

difficult, the higher the class. This test is what actually 

makes each personality to grow and bear fruits, just 

like in school, a person will not study if there is no 

examination or test. 



  The importance of the effort to accept and 

forgive other party’s weakness and failure is very related 

to the ideal agape love as aforementioned. Love contains 

three important elements, namely respect, acceptance, and 

recognition. Respect is an appreciation toward other party’s 

strength. Second is acceptance on other party’s weakness. 

If these first two elements are more static in nature, 

the third one, which is recognition of character or its 

dynamic dimension becomes more apparent. In this principle 

of recognition, an individual who love another individual 

provides the chance to be love and to be ‘me’. An individual 

who is whole in all of his uniqueness. 

  In this meaning of love, the word acceptance 

become very meaningful in the process of growing love. 

Acceptance make on one hand, the party who accepts will be 

out of his/her egocentric. On the other hand, the accepted 

party will feel that his/her life is meaningful with all 

of his/her shortcomings, obviously. As well as forgiveness. 

Forgiveness also has a very important meaning for both 

parties. For the party who is loved, that is the important 

part from acceptance and as well as a chance to be “me”. 

  For the party who love, that is the chance to 

grow and get closer with agape love. In the teachings of 

Jesus, agape love has important element in forgiveness. 

Several times, He said, “But to you who are listening I 



say: Love your enemies, do good to those who hate you, 

bless those who curse you, pray for those.” 

  Further, in another opportunity, He also said, 

“But if anyone slaps you on the right cheek, turn to him 

the other also.”  

  To Petrus, His student who asked to Him, “Lord, 

how many times shall I forgive my brother or sister who 

sins against me? Up to seven times?” 

  Jesus said to him, “I tell you, not seven times, 

but 70 times 7 times.” 

  Do we need help from outside party in this school, 

such as big family or even state? We may indeed need it, 

but it will only be needed if the situation is already 

very critical or in the language of the school of love, 

its test has become very heavy in order for the lives 

within it to not be sacrificed. 

  Let us take an example, Law Number 23 Year 2004 

concerning Abolition of Violence in Household is indeed 

required so that the violence which threaten an individual’s 

dignity in a family is still guaranteed. The state also 

needs to play a role in providing a conducive condition 

from the aspect of politic, economy, social and culture in 

order for families to be able to grow, but the state’s 

role cannot be more than that. In the language of the 

Gospel, “If your brother or sister sins, go and point out 

their fault, just between the two of you. If they listen to 



you, you have won them over. But if they will not listen, 

take one or two others along, so that ‘every matter may 

be established by the testimony of two or three 

witnesses. If they still refuse to listen, tell it to 

the church; and if they refuse to listen even to the 

church, treat them as you would a pagan or a tax collector.” 

  Once again, what is actually more valuable is 

forgiveness within family. In this matter, Jesus had 

once taught, “So watch yourselves. If your brother or 

sister sins against you, rebuke them; and if they repent, 

forgive them. Even if they sin against you seven times 

in a day and seven times come back to you saying ‘I repent,’ 

you must forgive them.” 

  In the matter of adultery, it is true that Matthew 

Chapter 5 verse 27 said, “You have heard that it was 

said, ‘You shall not commit adultery.’” 

  But it has to be seen in a more complete sentence 

along with verse 28, “But I tell you that anyone who 

looks at a woman lustfully has already committed adultery 

with her in his heart.” 

  These very radical verses are far more radical 

than the verses under Old Testament which affirm that 

adultery, both hetero as well as homo is first a moral 

violation because it means that a person cannot escape 

from its egocentrism, he does not grow and he does not 

bear fruit. Not all moral violation is a penal violation 



because penal code is the last resort. So if lives have 

already been threatened and need a clear rule (nulla 

poena sine lege) as the Latin people said. 

  In this case of last resort, the state can only 

interfere. That is as said by the late Pope John Paul II 

in Charter of the Rights of the Family Article 6, “The 

family has the right to exist and to progress as family. 

Public authorities must respect and foster the dignity, 

lawful independence, privacy, integrity, and stability of 

every family.” 

  In other words, Catholic church entrusts family’s 

struggle more to be the personal problem of that family 

itself. Indeed, it is often not easy, but the church helps 

it with an internal mechanism which remain to be a goal 

that marriage is once for a lifetime. It can be recorded 

under the Canonic Book of Law 1983 canon 1055. If there 

is an adultery, the Catholic church tries to regulate 

it, for example in Canonic Book of Law 1983 canon 1151, 

“Spouses have the duty and right to preserve conjugal 

living unless a legitimate cause excuses them.” 

  The next cannon 1152 paragraph 1, “Although it 

is earnestly recommended that a spouse, moved by Christian 

charity and concerned for the good of the family, not 

refuse forgiveness to an adulterous partner and not 

disrupt conjugal life, nevertheless, if the spouse did not 

condone the fault of the other expressly or tacitly, the 



spouse has the right to sever conjugal living unless the 

spouse consented to the adultery, gave cause for it, or 

also committed adultery.” 

  Paragraph 2, “Tacit condonation exists if the 

innocent spouse has had marital relations voluntarily 

with the other spouse after having become certain of 

the adultery. It is presumed, moreover, if the spouse 

observed conjugal living for six months and did not make 

recourse to the ecclesiastical or civil authority.” 

  Paragraph 3, “If the innocent spouse has severed 

conjugal living voluntarily, the spouse is to introduce 

a cause for separation within six months to the competent 

ecclesiastical authority which, after having investigated 

all the circumstances, is to consider carefully whether 

the innocent spouse can be moved to forgive the fault 

and not to prolong the separation permanently.” 

  Adultery referred to in the Canonic Book of Law 

1983 or the law of Catholic church which is now effective 

is general adultery, namely sexual relationship with anyone 

outside marriage. It is true that adultery is not justified 

morally, but it does not mean to submit this case directly 

to the institution outside the state. Its reason is 

simple, that family will lose their chance to process 

the suffering experience as a process to grow together 

in faith. Even to submit this case directly to the state 



as a criminal case, it is as if we treat influenza with 

chemotherapy. 

  In this matter, it is also good to be recorded 

in the experience of Catholic church in considering adultery 

violation. In addition to those canons or articles above, 

there is almost no article regarding adultery that is 

provided under the Canonic Book of Law 1983. It means 

that the case of adultery is viewed as a deeper moral 

case, which emphasizes more on personal appreciation. In 

the language of Immanuel Kant a philosopher, “The church 

does not intend for its congregation to merely appreciate 

heteronomous moral that is forced from outside. Morality 

should come from within one’s self, inside the heart. Because 

it what makes people mature and makes human, human.” 

  Moreover, in the law about sanction under the 

Canonic Book of Law 1983 and book 6 canons 1311 to 1399. 

Criminal offense that is stipulated is not as many as in 

the Canonic Book of Law 1917. In this matter, the church 

indeed still maintains some criminal offenses, but only 

the heaviest ones and should be formulated more narrowly.  

  One of the principles of renewal of an upheld 

law is written in the preface of the Canonic Book of 

Law 1983 which said, “As an external, visible and 

independent society, the Church cannot renounce penal 

law. However, penalties are generally to be ferendae 



sententiae and are to be inflicted and remitted only in 

the external forum.” 

  Latae sententiae penalties are to be reduced to 

a few cases and are to be inflicted only for the most 

serious offenses. It can be seen in the principle of 

Renewal Nom number 9 in introduction page 26. 

 

IV. FRIEND CARE FOUNDATION 

  In line with the objective and purpose of the 

establishment of Friend Care Foundation, as provided under 

Article 2 of its Articles of Association. Friend Care 

Foundation engages in social, religious, and humanity field, 

and specifically, Friend Care Foundation or from hereinafter 

shall be referred to as Friend Care, specializes its effort 

to carry out companionship activities for the people who 

experience attraction to another person of the same gender 

or same sex attraction, from hereinafter shall be referred 

to as SSA, to perform companionship activities for the people 

who are addicted to pornography, gadget, games, as well as 

educating about non-heterosexual world, including in it, 

in here, LGBT. 

  Friend Care, until today, to the best of our knowledge, 

is the only companionship institute that has a legal entity 

which distribute various type of information, provide education, 

as well as performing companionship to the wider public from 

various strata and social status who experience attraction 



toward another person of the same sex, either partially or 

as a whole, in order for them who are experiencing the 

confusion of non-heterosexual identity to be able to 

remain having heterosexual identity. In the companionship 

activity, Friend Care provide consultation service for the 

others, utilizing the facilities of online media, chatting, 

and etc. With the purpose to embed consciousness to our 

client that what are the problems in this world including 

same sex attraction, will still be settled based on religious 

norms, the laws, and local culture. It needs to be recorded 

that there is no force, threat, or intimidation from Friend 

Care in inviting clients because of the success in performing 

companionship. It is very dependent upon the strong will of 

our clients. The ideas started in 2008 by myself (learning 

by doing), and then in the year 2015, Friend Care Foundation 

was established. From many companionship experiences that 

we have performed, Friend Care managed to formulate a 

companionship method which is called with the name Friend 

Care SOP (Standard Operational Procedure) and we gathered 

the data by ourselves. From initially, I was only one person, 

now we often be one of the references by the scientist to 

study the people who are attracted with the same sex, but 

they would like to resume heterosexual identity. 

  Some of the terms here are used in order to avoid 

misperception. The first, in the beginning, in this world 

there is only heterosexual living identity. Because naturally, 



humans are created in a couple of opposite sex, in line with 

the development of time, there is a group of people on this 

earth who want an identity other than heterosexual or what 

we called as non-heterosexual. The life’s identity specified 

here includes three matters. 

1. Formality and legal identity. For example, Indonesian Citizen 

Card (KTP), family register, and etc. 

2. Social identity. That the people should accept social 

diversity, hence all things different are considered as 

something normal as long as it does not violate the law. 

3. Normality identity. That all type of diversity or variation 

are related to knowledge science, such as biology, chemistry, 

physics, and etc. inside a person. For example, gender 

expression, sexual relationship or act between the same 

sex is something natural or by nature as it is. 

  This non-heterosexual identity is what further, by 

many people are abbreviated easily as LGBT or Lesbian, 

Gay, Bisexual and Transgender, representing non-heterosexual. 

Therefore, the matter of LGBT is no longer merely an 

orientation or non-heterosexual sexual action, but identity 

as a whole. 

Explicitly, we will call someone as having the identity of 

LGBT if they meet two conditions. First, he admits that same 

sex attraction or non-heterosexual is a good gift from God 

that should be responded with being grateful. Grateful means 

happy or gay. 



Secondly, he wants the identity of LGBT. Well, on one side 

we name the SSA or same sex attraction person as the opposite 

of that. He admits that same sex attraction, that non-

heterosexual is a terrible gift from God that should be 

responded with patience. So, consciously he considers that 

he is attracted to the same sex, but he views it as a test 

in life and should be accepted with patience, like that. 

And secondly, he does not want to bear the identity of 

homosexual, he would like to resume the identity of heterosexual. 

  In other words, people with SSA are clearly different 

with what is called as gay in denial and so on that we do 

not … they do not want to bear the identity of non-

heterosexual even if they are attracted to the same sex. 

So, they would like to live as heterosexual individual. 

  Regarding the concern of Relevant Parties when the 

Appellants’ motion is not granted. 

1. With the existence of Appellants’ motion in Case Number 

46/PUU-XIV/2016 to perform material review on the articles 

related to adultery, that is Article 284, rape in Article 

285 and homosexual in Article 292, Relevant Parties believe 

that this is a very right momentum to close the loopholes 

in the law that are still gaping to protect Indonesian 

citizen including our clients. That the clients of Friend 

Care with the attraction to same sex that are currently 

in the companionship period feel disadvantaged by the 

implementation of Article 284 verse (1), verse (2), verse 



(3), verse (4), and verse (5), Article 285, and Article 

292 of the Book of Indonesian Criminal Code. That the 

disadvantage which emerged due to the implementation of 

Article 28 and etc., the many propaganda regarding the 

behavior of same sex obscenity act through social media, 

such as confidential groups in Facebook. Various advertisement 

of LGBT application. For example, Your Honor, since the 

month February, we observed an extraordinarily massive 

and mass blued. That the clients of Friend Care with 

their pornography addiction who are in the companionship 

period also feel disadvantaged on the burgeoning adultery 

sites such as pornography that is easily accessed by 

anyone, regardless of age, background, education, as 

well as gender. The clients of Friend Care also feel 

that they get a lot of threats from LGBT group because 

they would like to go out, but they are not allowed, 

that is so. Firstly, that the clients of Friend Care, 

either heterosexual or non-heterosexual who want to exit 

the same gender sexual world or same sex love relation 

are often met with difficulties even they got threats 

or intimidation due to the absence of legal umbrella 

about this thing, as I attached there, there are examples 

of how they threaten them, by giving video, threats, 

and others. 

2. The party of Friend Care who would like to remain 

having the identity as heterosexual is really ambushed 



by media with unlimited immoral and obscene advertisements 

from the LGBT group. This clearly cannot be reported 

because there is no legal umbrella concerning adultery 

affair or obscenity act between adult men. We have 

presented there, there was a picture in the game mass 

effect, then various advertisement which pop up at any 

time in application, various application. There are twitter, 

android, and many others. I have attached it there and 

it is really disturbing for our clients. Let alone for 

common people who feel “disgusted”, for our clients who 

are attracted to another person of the same sex, it very 

much arouses their passion to commit homosexual act. 

3. We also accept women who are married with LGBT people 

as the clients of Friend Care. So, LGBT people in Indonesia, 

there are some of them who got married as a cover, because 

they are forced by their family, by the community, and 

so on so that when these wives want to file for divorce 

and so on, they are confused because they have no evidence 

because same sex cheating cannot be made into evidence 

and so on, like that.  

  We are present not to scold and curse. That all this 

time, the LGBT people and feminist people in Indonesia 

stated that they are hurt a lot by the community and so 

on, we are present. Here we provide solution for those who 

want, like that. And we also make peace with them, for 



those who want to have heterosexual identity, we shall 

accompany them. 

  For example, to us, who are heterosexual, first night 

is not a problem, even happy. For a man who is attracted to 

the same gender, moreover to see their wives, to see Luna 

Maya and many others, they would vomit, get nausea, and we 

teach that in their first night. 

  As such with our request, which is to grant the 

Appellants’ motion because Friend Care’s clients are also the 

citizen of Indonesia who desire to do good. If all this time 

there is no solution to that, we are temporarily still the 

only official institution that has a method to accompany 

them. But not to change their sexual orientation, but to 

accompany them if they desire to remain heterosexual, we 

teach and we accompany. 

  In addition to that, the Court has heard the 

explanation from three experts who were heard in the trial 

on 7th November 2016 and 28th November 2016, which in essence, 

stated as follow: 

1. Bagus Riyono 

An expert from psychology science field shall explain 

three things in this trial. Those three things are first, 

how psychology science explain human behavior and its 

dynamics. Secondly, it explains about the psychology 

figures whom each have different focus or specialization 

in explaining the character and behavior of humans. And 



the third, I will also present the phenomenon related to 

how the professional organization American Psychological 

Association or APA had been significantly politicized, 

hence until now, they experience a prolonging problem. 

 Your Honor Council of Judges of the Constitutional 

Court and the audiences. Psychology science is a science 

about human behavior. In the family of social science, 

psychology science is included in basic science. Meaning, 

other social science will be very much influenced by 

psychological science. This position makes psychological 

science as a very important science in explaining human 

behavior. In the field of law, psychological science also 

becomes a source of reference to formulate statements under 

the law. Please allow me to explain the significance of 

universal declaration concerning human rights in the 

perspective of psychological science. 

 Article 1 from Duham stated, “All human beings are 

born free and equal in dignity and rights. They are 

endowed with reason and conscience and should act towards 

one another in a spirit of brotherhood.” In article 1 

Duham, first it was mentioned that humans have three birth 

conditions namely freedom, dignity, and rights. Further, 

it was also specified that men are given common sense 

and conscience to preserve their freedom, dignity, and 

rights, and also to be able to treat other people with 

the spirit of brotherhood. 



In psychological science, actually there are three drivers 

of human behavior, namely common sense, conscience, and 

lust. Why in Duham lust was not mentioned? The answer 

is because lust, psychologically, should not be equalized 

in position with common sense and conscience. Lust is 

also possessed by all human beings, but it is a power that 

should be controlled and not be the first consideration 

in behaving. The power of lust is a power which tends 

to be destructive and unhealthy if not controlled. The 

existence of the law or legal, psychologically, is as an 

instrument or social system that aim to control human’s 

lust. 

In the world of education, the same principle is also 

applied. Education is a process of guidance of common 

sense and strengthening of conscience, strengthening 

conscience of the students and also training to control 

lust. Therefore, in the world of education with any method, 

there will certainly be a code of conduct that prevent 

lust in order for it not to take control of the students’ 

behavior. As such, it is not true and it is illogical 

if education only gives meaning or values without any 

discipline. Discipline, the form of this discipline is 

rules or boundaries that should be complied by the students 

which are preventive in nature. So, this disciplinary 

system does not always mean punishment. 



 The law or regulation is established not to punish, 

but to prevent a behavior that is dominated by lust. 

I need to affirm that the law is not the same with 

sanction or punishment. That with the existence of law, 

it then discourages people from doing something bad is 

one of the objectives from a better social system. 

Psychologically, proportionate fear is healthy because 

with the presence of fear, someone will have the power 

to control their lust. 

 In the area of psychology and also in any discipline, 

each expert also has a specific focus of study and has 

certain specialization. This time I would present three 

figures with their own specialization, namely Sigmund 

Freud, Abraham Maslow, and B. F. Skinner. Sigmund Freud 

focused his study on human’s lust which he called as 

sexual libido. Abraham Maslow was more focused toward 

human’s common sense and consciousness by introducing a 

theory about self-actualization. While B. F. Skinner was 

more focused on human behavior that was processed through 

social engineering or also known with the term reinforcement. 

 Sigmund Freud, explained in detail about human behavior 

when he/she followed his/her sexual libido. First, those 

who followed their sexual libido would put aside general 

or public interest. What they thought about and strive 

for was the fulfillment of their personal need, which 

according to them, should not be regulated. 



 Second, for the people who submitted to their sexual 

libido, marriage is suffering because it only limits sexual 

relationship with a wife or a husband only. What they 

want is freedom to have sexual intercourse with anyone 

that they like. 

Third, they would be pressured by social norms that taught 

about manners or in Sigmund Freud’s term was called 

totem and taboo because it became a hindrance from the 

fulfillment of their sexual libido. 

Therefore, according to Freud, humans who were a subject 

to their sexual libido or lust, would always be suffering 

in their lives so that they tend to be aggressive, which 

was known in psychological science as theory of aggression 

frustration. 

Abraham Maslow said that humans as a whole had a higher 

worth and dignity than merely the depiction of humans 

which was presented by Freud. A real human would have a 

noble and glorious aspiration and chose the urge to care 

and contribute for the people, even if necessary, by 

sacrificing their personal interest. Those kinds of men 

are called self-actualized person. 

 B. F. Skinner completed the depiction about humans 

by introducing the influence of social engineering in 

building a healthy community. He said that human behaviors 

required intervention from the environment to be more 

directed toward an ideal life. There are five social 



institutions, which according to Skinner, are important 

in shaping the community’s positive behavior, namely, the 

first is government and law. The second, religion. The 

third, psychotherapy. The fourth, economic control, and the 

fifth, education. These five social institutions should 

be optimized in order to prevent a human’s bad behavior 

and encourage a good behavior. 

 According to the consideration of psychological 

science comprehensively, the Law of Decency under the 

Indonesian Criminal Code in Article 284, Article 285, 

and Article 292 should appropriately be reviewed because 

if not, then we will let Indonesian people be trapped 

in deviant behaviors that are only driven by lust and 

which ignore common sense and conscience as the creation 

of the One Almighty God. 

Therefore, the Book of Indonesian Criminal Code in Article 

284, Article 285, and Article 292 are not only not in 

conformity with Pancasila, but also are contradictory 

against the universal declaration about human rights. 

 The last part of my testimony today is about the 

issue that was coped by a psychology professional 

organization in the United States of America, which is 

known as APA. In the year 1970, American psychological 

experts realized that the science of psychology was a 

fundamental science and had a great influence to the 

benefit of human race. Therefore, these psychological 



scientists attempted to be faithful toward scientific 

principles in taking any conclusion and this commitment 

was known as Leona Tyler Principle. 

Leona Tyler is the President of American Psychology 

Association or APA in the year 1973, and APA is a 

professional organization that has the authority to 

publish and determine scientific standard in psychology 

field. As the President of APA, Leona Tyler realized 

that the objectivity in psychological science should be 

maintained so that it would not be misleading. 

 Therefore, she initiated a commitment in APA to not to 

publish a scientific standard before being strongly tested 

through scientific principles. This rule was then called 

as Leona Tyler Principle, this principle should be enforced 

in the APA until in the year 1979 when the position of 

President of APA was held by Nicholas A Cummings, Ph.D. 

 Dr. Cummings witnessed a change in trend in the APA 

in that 70s era. He said that, at that time there was a 

feminist movement, Woman Rights Movement, which started 

to enter and influence the APA. This feminist movement 

then turned into homosexual supporting movement or Gay 

Rights Movement and according to Dr. Cummings it was difficult 

to differentiate the movement which defend women and the 

movement which defend homosexual because they had the 

same personnel. That was the testimony of Dr. cummings. 



The growing number of homosexual psychologist in 

the body of APA caused the development of discourse 

which led to homosexual topic. At that time, homosexual 

belong in the classification of abnormality or mental 

illness. Homosexual defender group in the body of APA, 

then proposed a resolution through the expert council of 

APA or APA Council to hang this abnormality status with 

a promise that scientific research would be performed 

so that later it could be decided whether homosexual 

was normal or abnormal. 

A resolution was taken with majority votes or voting 

and the expert council of APA agreed to release that 

resolution, I mean, issue. Dr. Cummings’ testimony said 

that after that, there was no scientific research about 

homosexual as had been mutually agreed. 

Leona Tyler Principle are no longer used even 

though there is no official revoke of that principle, 

this raised questions for Dr. Cummings. Later, it was 

known that the leaders of APA were mostly homosexual 

people, whether gay or lesbian. Finally, dr. Cummings, 

a senior scientist, former President of the APA was kicked 

out from APA because he did not share the same view 

with the majority. Doctor Cummings further established 

NARTH (National Association for Research and Therapy of 

Homosexuality) by reinforcing again the Leonard Tyler 

Principle. However, as a new organization, NARTH was 



not yet able to compete with APA which had become a 

gigantic organization that had dominated the world’s 

psychological science including Indonesia. 

Lately, APA performed studies which supported homosexual 

group. The studies carried out by this homosexual group 

aimed to legalize homosexual, homosexuality, as something 

normal. Those researches did not follow scientific rules 

and were interest-biased. But the publication of these 

pro-homosexual researches was supported by mass media 

which also had been dominated by homosexual people. 

APA had turned into a political organization for 

the interest of homosexual people. In the year 2015, this 

homosexual supporting movement succeeded in passing same 

sex marriage legalization in the American Supreme Court 

through voting. With that legalization, homosexual support 

group are getting wider. They dominated the American 

Psychiatric Associations which was then called as 

Little APA. 

On 8th March 2016, this little APA reprimanded the 

Central Management of the Indonesian Psychiatric Association 

only because there was an Indonesian psychiatrist who 

said that homosexual could be cured. this warning letter 

showed the arrogant attitude of Little APA which was 

based on the argument that was scientifically not valid. 

Objective scientific researches have shown that homosexual 

is a tendency that could be cured. Spittzer, in the year 



2003, performed an experiment result from longitudinal 

which showed that 200 homosexual patients could be 

brought back into heterosexual. 

Those pro-homosexual researchers also claimed that 

homosexual is a birth condition. Some claimed that there 

was a homosexual gene and some claimed that homo people 

had a different shape of brain. Those claims had been 

proven invalid scientifically. Dr. Joseph Davis, in the year 

2015, presented that he found 26 scientific journals which 

showed the data that homosexual was caused by many factors 

and most of it was social factor such as nurturing pattern 

and friendship. 

Dr. Joseph Davis also said that the claim toward 

the existence of homosexual gene is also not valid because 

a research on identical twin showed that there was no 

certainty if one of the identical twins was homosexual, 

meaning his/her twins would also be homosexual. Whereas a 

research about brain that was carried out by HIV-infected 

homosexuals, while a research about brain was performed 

to HIV-infected homosexuals was compared to healthy people 

who were not homosexual. The brain difference between those 

2 group could be caused by the HIV virus which damaged 

the brain, not the shape of the brain since birth. 

Politicization that have occurred in this psychological 

science need to be cautioned by scientists, especially 

psychology scientists in Indonesia. Because their responsibility 



to the community demand those psychology scientists and 

psychiatrists to maintain scientific principles.  

In addition to that, this homosexual supporting 

movement have become a threat to the nation and state 

of Indonesia. Whether in health, community, morality, 

even national defense and security. 

The people along with the government should work 

together in all fields to prevent the bad impact of the 

politicization this psychological science toward the nation’s 

future generation. Awareness, prevention, enlightenment, 

and intelligence of the lives of Indonesian nation should 

be conducted in each line, namely legal, education, parenting, 

therapy, and rehabilitation, and even politics. 

I ask myself and also you, Ladies and Gentlemen, let 

us use our common sense and consciousness in making this 

very important decision. Do not let our young generation be 

trapped in a life that is not guarded from their own lust. 

2. Fidiansjah Mursjid 

A Mental Doctor Specialist Magister Public Health, 

in this opportunity, shall provide an explanation as a 

psychiatrist practitioner submitted by the Relevant Party 

Friend Care Foundation in Case Number 46/PUU-XIV/2016. 

That based on that case, related to the review upon 

the provisions stipulated under the Book of Indonesian 

Criminal Code in Article 284 verse (1), verse (2), verse 

(3), verse (4), verse (5), Article 285, and Article 292 



against the Constitution of the Republic of Indonesia with 

the consideration as inscribed in the reasons contained 

under the motion letter. 

That in such matter, considering the provision under 

Article 13 juncto Article 14 of the Constitutional Court 

Regulation Number 06/PMK/2005, “The laws and regulations 

provide enough room for the parties whose main duties 

and roles have explanation that needs to be heard or 

have a high concern to add explanation toward the motion 

being requested.” 

Friend Care Foundation as a group of individuals 

who care about the development of Same Sex Attraction or 

from hereinafter shall be referred to as SSA. It focuses 

its operation to conduct companionship activities for 

the people who experience same sex attraction whose 

numbers are getting more worrying. Then, by saying 

bismillahirrahmaanirrahiim, in the name of Allah SWT 

that is the Most Loving and Affectionate, by Allah’s 

permission as the expert appointed by Friend Care 

Foundation, needs to provide Expert’s explanation about 

the existence of SSA in our beloved country, so that it 

can be made as a consideration material for Your Honor 

Council of Judges of the Constitutional Court in deciding 

a ruling on this problem, in which may such ruling be 

the basis of policies that provide peace for the entire 



Indonesian people which are sovereign under the harborage 

of the Republic of Indonesia based on Pancasila. 

Friend Care, as one of a companionship institutions 

which have a legal entity, that have distributed various 

type of information, give out education, as well as carrying 

out companionship to the general public from various 

strata and social status who experience attraction to 

another person of the same sex, either fully or partially 

attracted, so that the people who experience identity 

uncertainty may remain to have an identity as a responsible 

heterosexual. 

Many people do not know that there are other group 

which have same gender sexual orientation, either partially 

or fully. But they consciously still want to have the 

identity of heterosexual or are filled with confusion 

or anxiety because of their homosexual orientation, 

which in the term known among the psychiatrist is called 

with ego-dystonic state. This is stipulated in the book 

of Guidelines for the Classification of Mental Disorder 

Diagnosis or also known as (PPDGJ) third edition, code 

F66.0, which is psychological or behavioral disorder 

that is related to sexual orientation problem. 

The council that we honor, we will provide an 

expert’s view concerning the issue which becomes debatable 

in the context of how a practitioner, especially the 



psychiatrists, carry out a guideline process of mental 

disorder diagnosis? 

In order to provide guidelines for the professional who 

are in the medical field, especially psychiatrist 

practitioner or psycho psychiatrist and in general the 

mental health in Indonesia, then the book Guidelines 

for the Classification of Mental Disorder Diagnosis was 

agreed which was started with the first edition in the 

year 1973. Excuse me there is a mistake, Council, it 

was written 1974, but the right one was the year 1973. 

Which are continuously adjusted based on that book 

since the year 1973, it is expected to be revised in 

every 10 years in order to update and adjust it to the 

development of science. Hence, the last edition that is 

applicable and was issued by the Ministry of Health is 

the third edition issued in the year 1993, which 

certainly have also adjusted the regulations being used 

by international organization in the process of classifying 

international diseases that is known with international 

classification diseases, tenth edition. 

In this PPDGJ book, it is accompanied with a book 

that not many people know, which is called with Supplement, 

Council. So, this book actually has two books, the book 

that is called with PPDGJ, that became the referral of 

ICD 10 used by lots of parties. However, based also on 

local wisdom in Indonesia, an additional book had been 



issued, called Supplement, this is not known by many parties. 

Because this book which will later explain about the 

concept of local wisdom from an internationally accepted 

guidance, but it is adjusted with the social, cultural, 

and religious condition from a community that are upheld 

by a state. This PPDGJ book has indeed provided a change 

as was presented by dr. Bagus to an agreement related 

to sexual orientation problem. However, once again, in the 

book Supplement, it has been explained about several 

specific things related with social, cultural aspects, 

and religious norms which prevail in Indonesia. And this 

matter is essential to be known by all parties that the 

elements of social, cultural, and religion should become a 

binding attention in considering mental health problem 

or disorder. 

Social, cultural, and religious considerations, in 

mental problem and disorder, are also supported with several 

reasons. First, among the practitioners, they very much 

understand that there is an approach known to exercise 

a management attempt in a mental problem and disorder 

which is called with the term eclectic holistic. 

This approach is through four aspects, namely biological 

organ aspect, which we know as physical aspect. Second is 

psychological aspect. Third is social cultural aspect. 

And fourth is in spiritual religious aspect. As such, 

these four approaches have become the standard guideline 



among the practitioners that are bound to ethical and 

practice code among the professionals in this psychiatrist 

field. 

Secondly, the reason is that the World Psychiatry 

Association and the Indonesian Psychiatric Association 

have also formed a special section that try to connect the 

relationship of psychiatry science with religious and 

spiritual aspect that is known as religious, spirituality 

and psychiatry section. 

Third reason is that the Health Law Number 36 Year 

2009 and the Psychological Health Law Number 18 Year 2014 

have affirmed that the elements of a perfect health consist 

of physical, mental, social and spiritual aspects. 

The fourth reason is the findings of scientific 

research have proven that there is a significant role and 

influence of religious spiritual in increasing the 

efficiency and effectivity of therapy in solving psychological 

problem or disorder and this is already in line with how 

Einstein once gave a dogma, “Science without religion is 

lame, religion without science is blind.” 

Based on the matter above, the Friend Care Foundation 

have attempted companionship effort for clients with lesbian, 

gay, bisexual, and transgender problem because those are 

types of psychological disorder that require professional 

help in order to be able to get back to a responsible 

heterosexual. 



The Indonesian Psychiatric Association (PDSKJI) as 

the association community of official psychiatrics in 

Indonesia have also issued a statement and an official 

attitude related to the issue in the context of sexual 

orientation problem and this certainly becomes a reference 

that should be made as guidelines by all professionals 

in the field of psychiatry, as what may be required later, 

we have quoted the attachment of a decision that had been 

made by the ethical code of the Indonesian Psychiatric 

Association which said that transsexualism is a gender 

identity disorder which is clearly stipulated in the 

categorization of psychological disorder diagnosis third 

edition and this is categorized as ODGJ. 

While lesbian, gay, and bisexual are classified, 

according to Law Number 18 Year 2014 based on the 

consideration of all component of the council in the 

Indonesian Psychiatric Association, they categorized that 

LGB are people who have physical, mental and social problems 

so that their growth and development and/or their lives’ 

quality are at risk to experience mental disorder or 

known as People with Psychiatric Problems (ODMK). 

So, it is from the term that is used in the Law of 

Mental Health, it is selected that if in the International 

Statistical Classification of Diseases and Related Health 

Problems (ICD) or People with Mental Disorders (ODGJ) do 

not belong in the classification of mental, it is likely 



to be classified under the term People with Psychiatric 

Problems (ODMK), which are people with psychiatric problem 

that is a high risk group from the perception of medical 

and health science in the context of that person’s mental 

health. 

Not only the Indonesian Psychiatric Association 

(PDSKJI), there are 2 other professions who also have given 

similar view and recommendation, namely Clinical Psychology 

Association and Indonesian Mental Nurse Association, 

which also have given a pretty much similar depiction and 

perspective that a person with mental health problem in 

the context of LBGT needs to obtain the help of professional 

therapy that could be attempted to be revert back to a 

responsible heterosexual state. 

With the motion in the Case Number 46/PUU-XIV/2016 

to perform material review on articles related to adultery, 

rape, and homosexual, in the expert view that I know, this 

motion is a strategic momentum to cover for the gaps in 

the law that have not been comprehensive to protect Indonesian 

citizen including people with same sex attraction (SSA). 

That Article 284 verse (1), verse (2), verse (3), 

verse (4), verse (5), Article 285, and Article 292 of the 

Book of Indonesian Criminal Code can leave a loophole to 

the clients of Friend Care to commit same sex obscenity 

act again, whether committed based on mutual attraction 

or by force and such thing very much disrupts those who 



are still in the companionship period to go back to 

heterosexual disposition that is in line with the social 

cultural and religious norms which they believe. 

That the negligence for this same sex obscenity act 

that is not provided under Article 284 verse (1), verse (2), 

verse (3), verse (4), verse (5), Article 285, and Article 

292 of the Book of Indonesian Criminal Code is the same 

with ignoring the right to protection for each citizen 

from that action, either directly or indirectly, especially 

the right to protection for the clients of Friend Care 

that are in the companionship period. 

That, historically, based on the study that had 

been carried out by the Friend Care Foundation which moved 

from a companionship attempt, the LGBT had just officially 

entered Indonesia around the year 1980s, not at the time 

the Article 284 verse (1), verse (2), verse (3), verse (4), 

verse (5), Article 285, and Article 292 of the Book of 

Indonesian Criminal Code were enacted, which was in the 

year 1958 hence supposedly, ever since a long time ago 

those three articles needed to be revised and to be added 

concerning same sex obscenity act. 

That according to Article 281 verse (4) and verse 

(5) of the Constitution of the Republic of Indonesia, the 

state, which in this case is the government is responsible 

to provide protection, development, enforcement, and 

fulfillment of human rights that are in line with the 



principle of a state of law that is democratic, not 

excluding the clients of Friend Care who are still in 

the companionship period and are very prone to violence 

from the LGBT group who do not like to see them back to 

the heterosexual disposition that is in line with the 

cultural social and religious norm that they believe in 

and also there are many attempts for them to produce 

offspring and have a family as what is common.  

As such, regarding the petitum proposed by the 

Appellants based on the descriptions and data that we 

have specified above, we, as the experts petitioned to the 

Constitutional Court of the Republic of Indonesia: 

1. To grant the motion of Friend Care foundation as the 

Relevant Parties in Case Number 46/PUU-XIV/2016 

2. To consider the propositions presented by the Relevant 

Party as a material for consideration to accept the 

Appellants’ motion. 

3. To grant the Appellants’ motion in whole in Case 

Number 46/PUU-XIV/2016 as provided in their motion’s 

petitum or in the event that the Council of Judges of 

the Constitutional Court of the Republic of Indonesia 

has another opinion 

we petition the decision shall be made based on the 

fairest consideration. 

3. Syamsudin Arif 



I would like to give a perspective concerning the 

concept of criminalization from philosophical perspective. 

If we read the literature, crime or criminal action in 

juridical meaning, is defined as a wrongful behavior 

according to the law or the action of violating the 

prevailing and legally recognized laws. Meanwhile, 

sociologists usually define crime as a pattern of 

behavior that put the people at disadvantage. In other 

words, they require the existence of a victim in order 

for an action to be called a mischief or a crime. They also 

said that what is called as criminal action is a pattern 

of behavior which gains social reaction from the people. 

Philosophically, this is what I would like to present. 

Crime in the meaning of an action here, is actually not 

limited to the issue of whether it violates the law or 

not, it is not the issue of legal or illegal, not merely 

about lawful or unlawful, legitimate or illegitimate, also 

not only to consider whether there is a victim involved 

or not. Whether the victim is one’s self or another party. 

Is the victim an individual, a group of people, a nation, 

or a state? Victim in terms of the party which feel or 

considered disturbed, is disturbed, materially or non-

materially harmed. 

Philosophically from the perspective of philosophy, 

law is actually inseparable from morality. This is because, 

as was said by Grotius, he is a philosopher in the 



Middle Ages. The law itself is a regulation of moral 

behavior which require us, the people, to perform the right 

action.  

I quoted in Latin, “Lex ut sic regula actuum moralium 

obligans, ad id quote rectum est.” Here perhaps what is 

needed to be underlined is regula actuum moralium. Lex 

ut sic regula actuum moralium. Here, it is clear that from 

this quote that the guidance of law or rules of law, legal 

norms, and the parameter for good-bad or the parameter for 

right and wrong according to our society which we call social 

norms or moral norms, should not always be differentiated. 

Furthermore, a criminal action or a crime, is in 

fact related with the essence of humans as a rational 

creature, this needs to be considered. As said by a German 

philosopher, Immanuel Kant, “In principle, humans are rational 

beings who have moral obligation.” The obligation which 

is termed as kategorischen imperativs. This obligation 

differentiates men with other creatures of God. Such as 

animals and plants. They do not have moral obligations. 

There are 5 guidelines to act for humans according to 

Immanuel Kant, as a rational creature. What is emphasized 

by Immanuel Kant is immoral action is an irrational action 

and a rational creature should be a being with moral. 

The five principles presented by Immanuel Kant, I think 

are interesting and relevant enough. Firstly, he said, 

“Act only on that maxim whereby thou canst at the 



same time will that it should become a universal law 

(Handle nur nach derjenigen Maxime, durch die du zugleich 

wollen kannst, daβ sie ein allgemeines Gesetz werde).” 

Secondly, said Immanuel Kant, “Act as if the maxims 

of your action were to become through your will a universal 

law of nature (Handle so, als ob die Maxime deiner Handlung 

durch dein Willen zum allgemeinen Naturgesetz warden sole).” 

Thirdly, “Act in such a way that you treat humanity, 

whether in your own person or in the person of any other, 

never merely as a means to an end, but always at the same 

time as an end. (Handle so, daβ du die Menschheit sowohl 

on deiner Person, als auch in der Person eines jeden 

anderen jederzeit zugleich als Zweck, niemals bloβ als 

Mittel brauchest).” 

Fourthly, “Act in such a way, so that the will of 

oneself as a rational being may become the foundation of 

universal law through that principle. (Handle so, daβ der 

Wille durch seine Maxime sich selbst zugleich als allgemein 

gestzgebend betrachten könne).” 

The fifth principle presented by Immanuel Kant, 

“Act according to maxims of a universally legislating 

member of a merely possible kingdom of ends.” This is a 

hypothetical kingdom. “(Handle so, als ob du durch deine 

Maxime jederzeit ein gesetzgebendes Glied im allgemeinen 

Reich der Zwecke warest).” 



In these thinking of Immanuel Kant, we can see that 

actually, a message is implied. That with his common sense, 

humans who are normal, rational, can actually find an 

objective moral standard, a moral standard that is universal 

and is recognized by the universe, not a relative moral 

standard, a subjective one, as the foundation of the 

establishment of law, including in the context of this 

trial, our discussion. What is the parameter of what should 

be considered as a crime, a criminal act, or criminal behavior, 

or neither. 

As conclusion, I would like to review several points 

that have been presented in the form of statement as 

well as question in the trials before this. 

Firstly, it is already clear that from argument as 

well as research result data presented by Dr. Fidiansjah, 

Mr. Dadang Hawari, and then Dr. Bagus Riyono. That the people 

who are called as LGBT or are said to have different sexual 

orientation, that is not by nature, but by nurture. Not 

because of genetic or hereditary cause, but due to social 

factor. 

Also, it is clear enough from the exposition of 

expert witness prior to this that it is a mental disorder 

that could be cured 90%, said Prof. Dadang Hawari, it 

could be cured. 

There is a question, if, it is not only orientation, 

but the behavior of relationship or liking another person 



of the same gender is prohibited by the religion, must 

religious restriction be a legal restriction? I think the 

answer here, we can present tentatively that there are 

incising areas, where religious restriction can be a legal 

restriction, such as the restriction to steal, restriction 

to kill, and restriction to commit adultery. I also think 

that a quite philosophically fundamental question when 

we are talking about an appropriate or inappropriate 

behavior, need or need not to be considered as a crime is 

the right to make a mistake, the right to commit mistakes 

which is called with the right to do wrong. But as we know, 

the President of America, Abraham Lincoln, in a debate 

at that time, said, “No one has the right to do wrong. 

People have no right to do wrong.” So, the right to do 

wrong, the right to do wrong cannot be recognized. 

The next question is, I think it is interesting from 

what have been presented by the experts before this, is 

the difference in the concept of crime mala in se or per 

se with mala prohibita. It is related to whether we can 

criminalize the perpetrator of adultery, if, for example, 

the party involved there committed it not by coercion, 

but by concern. Not by coercion, not by violence, not 

by pressure, not by threat, but on the basis of mutual 

attraction. 

I think the distinction between mala in se with mala 

prohibita can be used as a referral by us that adultery 



is a mala in se. But prostitution and sexual crime, in 

which there are victims, violence, and exploitation which 

reflect asymmetrical power relation, imbalance between 

the perpetrator and the victim, that is mala prohibita. 

However, I agree with one of the judge’s opinion 

which said that adultery is the gate of sexual crime. 

Meaning, it is important here that the either the state 

or the government intervene to establish a regulation, 

not to criminalize women, but instead, to protect women 

and potential victims. Here, I think that we not only see 

the law as functioning punitively, but the law here 

also functions preventively.  

Lastly, that it is necessary for us to not always 

separate the concept of sin and crime. Meaning, there 

are behaviors that are considered sinful, behaviors that 

are considered wrong, sin in a religion, those are also 

crimes. Hence, it is not wrong if then we said that 

there is a sinner who become a criminal and there are 

many criminals who are also sinners.  

The last point, in connection to the importance of 

what was petitioned by the Appellants is about this data 

that I would like to present from the Sten Magazine in 

Germany year 2005 edition that if the birth rate in German 

and in European states which currently is experiencing 

demography crisis, remains low and keeps declining, 

undoubtedly in the year 2060, this was the headline of 



Sten Magazine, in the year 2060, Germany was predicted 

to be (the expert spoke in foreign language), to be a 

state which would be populated by elderly people. Why 

is it so? Because this is the impact of free sex and impact 

from adultery that is considered as human rights. 

 

V. ISLAMIC WIFE UNITED (PERSISTRI) 

  Islamic Wife United (Persistri) is an autonomous part 

of the community organization called Islamic United, abbreviated 

as Persis. Which was established in Bandung on 12th September 

1923. 

  Persis is an Indonesian legal entity who owns articles 

of association and budget, as well has the decision of the 

Minister of Law and Human Rights. One of our leaders is 

Mr. Muhammad Nasir, the Late, who obtained the title national 

hero. Our organization operates in the field of propaganda, 

education, economy, and other social communal. 

  Persis has members and management in almost all provinces 

across Indonesia. Our management level starts from national 

level, which is called central leaders, provincial level which 

is called territory leaders, regency/city level which is 

called regional leader, district level which is called branch 

leaders, village level which is called department leaders, and 

residential environment leaders which is called pilgrim leaders. 

  Persistri as an autonomous part of Persis was 

established in Bandung on25th December 1936, having its 



domicile in Jalan Kalipah Apo Number 145/22C, Bandung. We try 

to help the government, among others by providing education 

for pre-school children and adult women over 30 years or 

married women. Because for those who are not yet married 

and not yet reached 30 years old, it is taken care by other 

autonomous part, which is Persis Youth. We have owned 410 

Pre-School (PAUD) that are spread across various provinces. 

In the field of guidance for adult women, we hold missionary 

endeavor and study in various taklim assembly, and operate 

non-formal education and have spread in more than 1300 

locations. Our objective is for Indonesian Muslim community 

to be a noble (Sholihah) woman, hence a tranquil (Sakinah) 

family may be established which in its turn realize a good 

quality family sustainability as the foundation of a strong 

country. 

  We propose a motion as the indirect Relevant Parties, 

from hereinafter shall be referred to as Relevant Parties 

in Case Number 46/PUU-XIV/2016. The motion to review Article 

284 verse (1), verse (2), verse (3), verse (4), and verse (5), 

Article 285, and Article 292 of the Book of Indonesian 

Criminal Code against the Constitution of the Republic of 

Indonesia. That the Relevant Parties have an interest in the 

case being reviewed. The motion requested by the Appellants 

in the above case is very relevant to the activities that 

we perform, either guidance for early age children, or 

guidance for women. 



  Adultery committed by unmarried individuals, same 

sex relationship either between adults or between children, 

have become sexual crime terror that is very unsettling for 

good quality family sustainability. The same also applies 

for rape which is committed whether against a woman or the 

fact that even a man can also experience force to have 

sexual relationship with a woman out of his consent. 

  The statement of those articles above is clearly 

contradictory with the foundation of the Republic of Indonesia 

that is based on the One Almighty God and is not consistent 

with the Constitution of the Republic of Indonesia. Particularly 

Article 28B, Article 28G, and Article 28J. That we, regarding 

the proposal of this judicial review, focus to the fact 

that the Constitution of the Republic of Indonesia is the 

main guidelines for all other laws. And in the event that 

any other law is contradictory with the provision of the 

existing articles in the Constitution of the Republic of 

Indonesia, the law that is not in conformity with the 

Constitution of the Republic of Indonesia should be 

adjusted and reinterpreted. And we share the same opinion 

with the Appellants that it should be and appropriately 

that Article 284, Article 285, and Article 292 of the 

Indonesian Criminal Code be adjusted in line with the breath 

of the articles under the Constitution of the Republic of 

Indonesia. Also by including the consideration of religious 

beliefs in Indonesia and moral values that are upheld by 



almost all of Indonesian people. We still believe that when 

there is a contradiction between the articles under several 

laws, the testing stone for all of those articles remain 

to be the Constitution of the Republic of Indonesia. Hence, 

we opined that it is not appropriate to let fornication 

among those who are not bound in a marriage as stipulated 

under Article 284 of the Indonesian Criminal Code. Which 

eventually, we found so many extra-marital pregnancies, murder 

and disposal of unwanted babies, even murders of the pregnant 

woman. And we have reached to the belief that is supported 

by the fact that Indonesia is already in emergency state 

in terms of sexual violence and is experiencing an extraordinary 

decency moral degradation. As such, in our view, the Appellants’ 

motion in the above case is already appropriate. 

  One of our programs in PERSISTRI is to carry out 

socialization of the laws of the Republic of Indonesia so 

that our members, in particular, and the public, in general, 

abide the existing laws in Indonesia. From various socialization 

experiences and legal review about crime against decency 

that is stipulated under the Indonesian Criminal Code, 

especially Article 284, Article 285, and Article 292, we 

conclude that those articles are the articles that are not 

appropriate to be socialized. The people, which initially 

do not expect that there are articles which are really 

contradictory with the perception and values that they 

have long upheld for generations, all give out negative 



reaction. Starting from dumbfounded in wonder, sneering, 

cursing, even upset and angry. For the indirectly related 

Relevant Parties Appellants, it is a big mistake if we keep 

sustaining the enactment of the Dutch Indonesian Criminal 

Code without reducing the matters which are contradictory 

with the articles that are provided under the Constitution 

of the Republic of Indonesia which is the foundation of our 

state. And we have witnessed our unconditional acceptance 

which eventually leads to various social and health problem 

within the community. 

  Indonesian women do not expect that the articles being 

proposed in this judicial review to be kept as it is just 

because of international provision rules regarding human 

rights that are contradictory with the value of Belief in 

One Almighty God. While we already have our own formulation 

regarding that human rights. We see that the state’s burden 

is not light by the enactment of that Article 284 of the 

Indonesian Criminal Code. A great moral damage will occur 

and we have experienced it today. For example, the data of 

students that are no longer virgin is terrifying for us, 

followed with high abortion rate because of the freedom to 

commit adultery is not followed with the responsibility over 

the consequence of adultery. And this becomes one of the 

causes of the ceasing of formal education that are currently 

being attended by those children. There will be many remaining 

women whose future are destroyed because they have committed 



fornication that result in extra-marital pregnancies. Women 

bear a greater risk from fornication crime. Not to mention 

the attempt to murder those pregnant women are getting more 

popular. As such, there are strong enough reasons for the 

Court to grant the Appellants’ motion. 

  It was recorded in the history of law the before 

Christiaan Snouck Hurgronje presented his opinion in the 

year 1893 among the legal experts and Dutch-Indie cultural 

experts, there was an opinion which said that Islamic law 

applied in Indonesia. This opinion was presented among 

others by Solomon Keizer, a language expert and a Dutch-

Indie cultural expert. That opinion was strengthened by Lodewijk 

Willem Christiaan van den Berg, a Dutch legal expert. He 

stated that the law followed the religion held by someone. 

If that person hold Islam religion, it is Islamic law that 

applies to him. Van den Berg also said that Islamic people 

in Indonesia have conducted legal reception as a whole and 

as an integral part not only part of Islamic law. Van den 

Berg’s opinion was called with theory of receptio in complexu. 

It was likely that the establishment of religious court in 

the year 1882 was influenced by the idea of Scholten van 

Oud Haarlem. 

  Based on those ideas, the VOC government asked freijer 

to formulate a compendium which contained Islamic marriage 

law and inheritance. After being perfected by Islamic 

leaders and theologians, the book was accepted by VOC 



which was used by the court to settle disputes that 

occurred among the Muslim in areas occupied by VOC. This 

book of law in the literature was known with the name 

Compendium Freijer. In addition to that book, there was 

also a book of law called Muharrar written by A. Rafiq 

which contained most of Islamic penal code. Christiaan 

Snouck Hurgronje as the advisor to Dutch indie in Islamic 

and local affairs was strongly against the theory of 

receptio in complexu which was presented by Van den Berg. 

Then, he presented a theory that was called with the 

theory of reception, this theory was developed 

systematically and scientifically by Cornelis van 

Vollenhoven and Bertrand Verhaar [Sic!]. 

  Further at the period of independence, Abdul Gani 

Abdullah presented that the application of Islamic law in 

Indonesia, constitutionally had three bases. 

1. Philosophical basis. Islamic teaching is a perception of 

life, goals, and moral foundation of the Islamic people in 

Indonesia, hence it has an important role to the establishment 

of fundamental norm of living as a nation and as a state. 

2. Socio-historical basis. The historical journey of Islamic 

people in Indonesia proved that the legal goal and legal 

consciousness which are based on Islamic teaching have a 

continuous actuality level. 

3. Juridical basis. Article 24, Article 25, and Article 29 

of the Constitution of the Republic of Indonesia provide 



open space for the enactment of Islamic law in a formal 

legal way. 

  Based on Hazairin’s opinion according to Ichtianto, 

reception theory have or must be stated as removed with the 

enactment of the Constitution of the Republic of Indonesia, 

this is called with exit reception theory which was conceived 

after the independence of Indonesia and after the enactment 

of the Constitution of the Republic of Indonesia. The point 

is that reception theory that exists in Article 134 verse 

(2) inde staatsregeling was automatically ineffective after 

the enactment of the Constitution of the Republic of Indonesia. 

  Humans come from God, created by God, and will go 

back to God. Why we should hate God’s law? And believe 

more in the theory which is a product of human’s thought 

instead of God’s creation. We have witnessed together how 

each day, God’s mightiness is even more concrete, there is 

nothing that can compete even prevent. The teaching or ideas 

that always undermine God’s rule have put the Islamic people 

constitutional rights at disadvantage because they cannot 

hold their religious teaching as a whole. 

  Do not imagine that if Article 284 is amended, then 

the people that had committed those actions before this 

Constitutional Court grants the Appellants’ motion, could 

be criminalized. Penal code does not apply retrospectively 

(nullum delictum nula poena sine praevia lege poenali) as 

provided under Article 28I verse (1) of the Constitution 



of the Republic of Indonesia. This is in line with Islamic 

principle which is called sharia or legality principle, that 

is someone cannot be criminalized before the existence of 

a regulation that is followed by the threat against the 

action that he/she had committed. 

In addition to that, penal code in Islam, especially proofing 

adultery is very strict, people who can be criminalized 

regarding adultery in Islam are the people who dare to 

commit adultery in front of 4 witnesses, not secretive 

adultery. Confession from the perpetrator should still be 

clarified for its truth. This is just like what was done 

by Rasullullah Saw when there was a man who confessed to 

have committed adultery and ask for punishment to be enacted 

upon him, Rasullullah Saw, in addition to several times 

turning himself away, he asked to that person, “Perhaps 

you only touched? Perhaps your mind was unhealthy?” 

The FGD result between PP Persis and the Lecturers from the 

Sharia Faculty of Unisba, it was found that when explaining 

those articles to the students, there was contradiction with 

conscious and it became the laughing stock of those students. 

When they asked using the interpretation of argumentum a 

contrario which result was that sexual intercourse between 

those who were not married did not violate the law provided 

that it was based on mutual attraction. A woman who raped a 

man did not violate the law, same sex obscenity act provided 



that it was committed by adults or by children, did not 

violate the law. 

  For an educator, certainly this issue becomes an 

extremely heavy moral burden and should explain it in 

detail. If not so, it is concerned that those university 

students of ours which are indeed the nation’s hope generation 

will be destroyed and befallen by wrath from Allah SWT. 

  Currently, Indonesia is in the state of LGBT emergency. 

It has become a trend which haunts the people with the 

available punishment in the Islamic penal code. Realize it or 

not, that such way of thinking has positioned the community 

as a prospective criminal, not as the community who will 

be protected with that law. How can parents have the heart 

to position their child as prospective sinner, as prospective 

criminal. Isn’t parents supposed to have a strong will so 

that their child have the same view against a certain crime? 

That a crime is still a crime. 

  Let us stop to position our child, our family as a 

candidate of criminal. Let us modify or let us change through 

prayer, so that our child and family become pious people. 

A good family will try to the best of their capability to 

keep their child to live rightfully and fairly. A child’s 

piety should start from his/her parents’ piety, behavior 

is influenced by life’s view. A Godly life’s view will 

conquer the heart and mind so that it will be submissive 

to the Godly law. There have been many researches that 



wrongful sexual behavior can cause the perpetrator to be 

contaminated by dangerous disease. 

  Acknowledgment about the finding that the high rate of 

infection of HIV AIDS in Indonesia is caused by the taboo in 

talking about the use of condom. It should be suspected that 

this is a research with the background of understanding 

that adultery is not prohibited, not searching its original 

cause. Let us be grateful on the benefit of independence 

by loving our own nation’s creation including in legal aspect, 

instead of defending colonial products which in fact, is 

contradictory with the values of the nation itself. 

  Ideally, a law should be socialized in order for the 

people to be aware of the law, even if a fictional law theory 

applies. Article 284 of the Indonesian Criminal Code is not 

worthy to be socialized, and until this time, it is not 

intentionally socialized, because it is neither worthy nor 

appropriate to be socialized. Just imagine if there is a 

parent who advise their children to not commit wrongful sexual 

intercourse. And then the child said, “Father, Mother, the 

law prohibits those who are married to commit adultery. I 

am not married, I am not forbidden. So, let me, while I am 

still not married, as long as we like each other.” “Father, 

Mother, the prohibited same sex relationship is if it is 

committed by an adult to a child, fellow adults. While fellow 

children are not prohibited by the law.” Perhaps the group 

which do not share the same opinion with the Appellants 



said that in addition to the legal norm, there are also 

other norms. Not all living rules should be translated into 

the law. Here, they use double standard. One day if there is 

a decency crime perpetrator who is get a social punishment, 

they will say, “It does not violate the law.” Even it is not 

impossible, that in the future they will be the defender 

of the youths who got social sanction due to fornication. 

Such defense maybe performed in front of a trial court with 

the charge to criminalize the people who gave that social 

sanction. 

  Regarding the reason that currently, the Bill of the 

Indonesian Criminal Code is being discussed. We have tens of 

years of experience, several Islamic community organization, 

among others, Islam United, and several universities, among 

others Unisba Post-Graduate, and several Islamic parties, 

and which are Islam-based have held national workshop which 

result in the draft of Indonesian Criminal Code that is 

called the People’s Hope Indonesian Criminal Code, at the 

initial period of multiple parties in the year 2001, we 

were involved in it. Among the articles that gain the most 

attention is the article concerning adultery. 

  The draft of the People’s Hope Indonesian Criminal 

Code had been submitted to the fractions in the House of 

Representatives at that moment. After 15 years long, until 

today, the House of Representatives has still not yet finished 

formulating the national Indonesian Criminal Code. We do not 



know how much longer we have to wait. While waiting, we do 

not know how many more tragedy that will happen, how many 

more victims will fall. 

  Mahmud Saltut presented 5 things that are connected 

to a man’s primary needs that is protected by law, namely 

religion, soul, mind, successor, and asset. Deviant sexual 

behaviors have destroyed religious order, not only Islam 

religion. There is no religion which allow such deviant 

sexual behaviors. 

  Regarding the protection upon soul, there are many 

murders which are initiated with adultery, whether it is 

committed by married or unmarried individuals. Regarding the 

protection of mind, wrongful sexual behavior cause meaningful 

addiction which can disrupt the brain’s function. In connection 

to protection upon successors, adultery can produce children 

who are prone to violence and neglect, even murders of babies 

resulting from adultery happen a lot among our people. 

Wrongful sexual behavior damage the morale of the nation 

and the young generation. Concerning protection of asset, 

how much fund do the government have to spend to treat 

contagious and dangerous disease due to unhealthy intercourse, 

whether changing couples or same gender? This disease can 

attack anyone, not only can occur to those who are married. 

The burden of the state’s expense increase by having to provide 

the fund to preserve the health of the infected people due to 

adultery. While, what they have committed is a deed that is a 



sinful and prohibited deed according to religious, traditional, 

and morality norms. 

  The restriction to perform wrongful sexual intercourse 

is the grace of Allah SWT for men as His noblest creation. 

The word of Allah SWT in the Letter of An Nur verse (1) 

ended His words regarding adultery rules. Allah SWT stated, 

which translated into, “If it is not by the grace and love of 

Allah to you, bla, bla, bla.” This means that men are prohibited 

to commit wrongful sexual relationship merely because it 

is the grace and love of Allah to all men. It is up to the 

men themselves, do they want to be given with grace and do 

they want to be loved or not? 

  There many people who question, “Why is the law that 

is not in conformity with Indonesia’s noble values not amended? 

Is that unamendable?” Now is the time for the Constitutional 

Court to be able to realize the hope of millions of people 

who would like to live normally and in accordance to the 

sharia demand of all recognized religions in Indonesia as 

provided under Pancasila and the Constitution of the Republic 

of Indonesia. If after this material review, the Constitutional 

Court refuses the Appellants’ motion, it will be the strength 

and justification tool that fornication for those who are 

not married, relationship between people of the same sex 

as long as it is not committed against a child, and a woman 

raping a man, shall be recognized as normal behavior. 



  The law, in addition to be a social control tool, 

can also be a social engineering tool toward the aspired 

society. We are given a choice, do we want to engineer the 

people to be an adulterer, homo, lesbian, and let rape against 

men? Or will we help humans go back to their disposition 

and dignity? The Appellants believe that Articles 284 verse 

(1), verse (2), verse (3), verse (4), and verse (5), Article 

285, and Article 292 of the Indonesian Criminal Code are 

contradictory against the godly values where Allah SWT 

expressively prohibited adultery action, homosexual, and 

all type of sexual crimes, and deviation for the sake of 

preserving the honor, and dignity of humans, and to 

preserve the certainty of successors. If all this time, it 

is said that this state is not an Islamic state, it is 

true. But with the breath, blood, struggle, and the prayer 

of the clerics, and previous fighter, Indonesia could be 

liberated. Do not let this thing make Indonesia is always 

colonized with the invasion of western imported thought 

about unlimited freedom.  

  From the result of discussion between PERSISTRI with 

Unisba Lecturers, a conclusion is gained that rape is no 

longer viewed as merely a morality issue, in it also include 

issues which are considered the violation and disavowal 

against human rights, especially women’s rights, but not 

excluding men’s. In Al quran, Allah SWT told a story where 

Prophet Joseph had once been trapped by a woman’s temptation. 



That thing became one of the example that a victim of rape 

is not only woman, but it can also be a man. Therefore, it 

should be that the law can protect both genders, either a 

male or a female in decency problems. 

  The emergency of Indonesian sexual crime is already 

very concerning, therefore there is a need to rebuild the 

people’s moral values and consciousness in accordance to 

the content of the preamble of the Constitution of the Republic 

of Indonesia, even our country is based on the Belief in 

One Almighty God, and make the whole Indonesian people to 

be just and civilized human beings. If adultery, homosexual 

which also may result in pedophilia, and various type of 

sexual crime roam freely without any clear legal restriction, 

it puts men in a threat to be uncivilized humans. Because 

by doing anything at his will, he will release his lust 

without any regard to the values of moral, religion, and 

law. If all this time, there are people who view that with 

the criminalization of criminal and sexual deviation perpetrator, 

it will fill up the jail, hence it will spend the state’s 

fund extravagantly. It is a wrongful and incomplete idea 

construction. Sexual crime emergency has harmful values that 

are far greater than the issue of jail’s density. Wrongful 

sexual behavior, in addition to causing harm, threatened 

security, and dignity, it also may cause various dangerous 

contagious diseases, which at the end will spend a significant 

amount of the state’s expense. Such wrongful sexual behavior 



may result in domino effect against other criminal action, 

such as prostitution, murder, and many more. 

  The formulation of adultery offense which is only 

limited to marriage in the context of Indonesian culture is 

contradictory with the living values among Indonesian people 

as well as contradictory against the values of religious 

teaching in Indonesia. Article 284, Article 285, and Article 

292 of the Indonesian Criminal Code are contradictory with 

the soul, and the spirit of Pancasila, and the Constitution 

of the Republic of Indonesia, Article 28G. Wrongful sexual 

behavior is a threat against family sustainability with good 

quality, which eventually will threaten national sustainability. 

  Based on several considerations above, the indirectly 

related Relevant Parties petitioned that the Constitutional 

Court of the Republic of Indonesia may grant the material 

review of Case Number 46/PUU-XIV/2016. The motion to review 

Article 284, Article 285, and Article 292 of the Book of 

Indonesian Criminal Code against the Constitution of the 

Republic of Indonesia being proposed by the Appellants. 

  In addition to that, the Court has heard the 

explanation from five experts who were heard in the trial 

on 12th January 2017, 19th January 2017, and 1st February 2017, 

which in essence, stated as follow: 

1. Edi Setiadi 

As a person who is always connected to legal 

problems, especially the lives of penal code, I have the 



same feeling and vision with the Appellants. In addition 

to that, as an educator in a university of law who 

interact with the young generation in my daily life, I 

can sense the restlessness of many parents and people 

who long for a peaceful life both body and soul, while 

in the communal living around is, the temptation to behave 

permissively and tend to be liberal always haunt our 

young generation with a justification of freedom which 

is a human’s basic disposition (fitrah). 

In essence, I have the same view and opinion with the 

opinion of another experts from the Appellants themselves. 

Therefore, in this chance, I will not repeat the description 

about the stance of Article 284, Article 285, and Article 

292 of the Indonesian Criminal Code. I will support it 

with a little afterthought that those articles should 

be reevaluated and re-orientated. 

Speaking of the articles under the Indonesian Criminal 

Code which currently prevail, under Law Number 1 Year 

1946 juncto Law Number 73 Year 1958, must also talk about 

the history of the establishment and enactment of the 

Indonesian Criminal Code without conducting any study 

to the history of the enactment of the Indonesian Criminal 

Code, then our view will be partial and not comprehensive. 

As we all know that ever since Indonesia is 

independent, the government automatically enacted all 

kind of laws left by the colonial in casu the Indonesian 



Criminal Code, the function was to fill the absence of 

law before national laws were enacted. Unfortunately, the 

enactment of the Indonesian Criminal Code also brought 

the spirit and soul which surrounded it, which was the 

spirit of colonial and individualist, that was certainly 

100% opposite with the spirit and soul of the Indonesian 

People that had been independent and, had enacted the 

state’s ideology, namely Pancasila which had the spirit 

of equality, brotherhood, and mutual cooperation. 

Comprehending the Indonesian Criminal Code which 

currently prevails, does not automatically mean to comply 

to it without reserve, because, in addition to whether its 

soul and spirit is the same with the current condition or 

not, also if its implementation is also still relevant 

to be implemented. Therefore, to carry out reevaluation 

and re-orientation to the content and spirit of the 

Indonesian Criminal Code including its articles is condito 

sine qua non because without this being conducted, its 

law enforcement will only cause injustice and disharmony 

among the people. 

Actually prior to the establishment of the 

Constitutional Court to review a law, especially to try 

the Indonesian Criminal Code, it had been provided by 

Law Number 1 Year 1946, particularly in Article 5. 

Article 5 of Law Number 1 Year 1946, stated that the 

regulations of criminal code which entirely or in 



partially is no longer applicable or is contradictory 

with the standing of the Republic of Indonesia as an 

independent country or does not have a significance 

anymore, should be considered entirely or partially, 

temporarily not applicable. The point of that Article 5 

of Law Number 1 Year 1946 is as a testing stone, is a 

provision under the Indonesian Criminal Code still worthy 

to be maintained or not? So this article has a significance 

and function as a tool to re-assess, to re-examine the 

provision of the Indonesian Criminal Code that is no 

longer in line with the current condition. As such, if the 

condition under the Indonesian Criminal Code is contradictory 

against Article 5 of Law Number 1 Year 1946, the provision 

shall be considered not applicable. 

Under the context of Article 5 of Law Number 1 Year 

1946, the debate of whether Article 284 of the Indonesian 

Criminal Code is no longer in line with circumstances, 

condition, and spiritual condition of some people in 

Indonesia, certainly it is not difficult to answer it. 

Clearly, there should be re-evaluation, re-orientation, 

and re-formulation upon Article 284 of the Indonesian 

Criminal Code. The explanation that the existence of 

Article 284 of the Indonesian Criminal Code as is currently 

formulated, intending to protect marriage institution is 

actually contradictory with the law of marriage and the 

Constitution of the Republic of Indonesia because from 



the law and the Constitution of the Republic of Indonesia, 

we can know the aims of a marriage and aims from prospering 

the people. 

The basis and aim of a marriage is the physical 

and spiritual bond between a man and a woman as a husband 

and wife with the purpose of establishing a happy and 

everlasting family/household based on the one Almighty God 

(Article 1 of Law Number 1 Year 1974 concerning Marriage). 

Establishing a family means not only the bond between a 

husband and a wife only, but in it, it includes a child 

and other big family, especially among Indonesian people 

whose relatives bond is still strong. 

Several notes to Article 284 of the Indonesian Criminal 

Code according to the understanding of western law, adultery 

act is an act of sexual intercourse committed by the parties 

whom both are still bound in a marriage relationship 

with each other’s spouse or one of the parties has a 

husband or has a wife with a party that is still single, a 

widower, or a widow. According to the traditional law 

and Islamic law, adultery act is each action of sexual 

intercourse out of a lawful marriage. Based on the 

concordance principle, Article 284 of the Indonesian 

Criminal Code in mutatis mutandis manner is the same 

with Article 241 of the Nederland Strafwetboek, only that 

Article 241 of the Nederland Strafwetboek which becomes 

Article 284 of the Indonesian Criminal Code is adjusted 



with the characteristic of the composition of the 

classification of people in Dutch Indie hence there is 

a certain requirement, as formulated under Article 27 BW. 

The rationale from the provision of Article 284 of 

the Indonesian Criminal Code is to protect marriage 

institution itself from fracture by the spreading of 

household scandal and to open opportunity and possibility 

to forgive each other, hence a disharmony is re-created 

… hence a harmony is re-created within the household. 

From this explanation, it could be concluded that 

Article 284 of the Indonesian Criminal Code only viewed 

marriage tie to include husband and wife only. While, as 

specified above, the definition of family among Indonesian 

people includes children and other big families. The box 

of protection here in the context of Indonesian should 

be read as protection for wife, husband, children, and 

big family. And if the form of that protection includes 

everything, then the mutatis mutandis of the formulation 

of this article should also include adultery committed 

by a child, even if that child has not yet married. 

It is very absurd if adultery committed by men who 

are not bind by marriage is not considered as a violation 

of law. How tragic it is if one day children come into 

the house bringing a woman/a man that is not his/her 

husband-wife, and told their parents that she/he will share 

the room, also will … excuse me, have an intercourse because 



it is considered not a violation. Will the parents or 

community who do not approve the extension of the meaning 

of Article 284 of the Indonesian criminal code be happy 

and let this happen in front of them? What kind of family 

that would like to be built which consists of children 

who become adulterer and is permitted by their parents 

because it is not a violation against the law and it is 

human rights? Truly, if this happens, then Indonesian 

people deserve to be called a group of animal because 

only animals desire for freedom to commit adultery. 

Does the action of the teen or a person that is 

not yet bind by marriage as specified above need not to 

be regulated by the law? I answered it firmly, it is 

necessary. The law is the only neutral institution among 

the people. A society without law would only cause disorder 

and there will occur a homo homini lupus. Violation that 

happens in the society, true, it cannot be settled only 

with the law, but it also requires another instrument, 

such as education, welfare, and etc. Therefore, in law 

enforcement area, we know the option of non-penal and 

non-option penal. Both option should work hand in hand 

to solve many problems of law violation which occur in 

the community. 

Characteristic of adulterer community is certainly 

not as intended by our founding fathers and the purpose 

of the establishment of this country was also not to 



create an adulterer community, but what was intended was 

an orderly, peaceful, and prosperous community as mandated 

by the Preamble of the Constitution of the Republic of 

Indonesia which said, “Pursuant to which, in order to 

form a Government of the State of Indonesia that shall 

protect the whole people of Indonesia and the entire 

homeland of Indonesia, and in order to advance general 

prosperity, to develop the nation's intellectual life, 

and to contribute to the implementation of a world order 

based on freedom, lasting peace and social justice, 

Indonesia's National Independence shall be laid down in 

a Constitution of the State of Indonesia, which is to be 

established as the State of the Republic of Indonesia 

with sovereignty of the people and based on the belief 

in the One and Only God, on just and civilized humanity, 

on the unity of Indonesia and on democratic rule that 

is guided by the strength of wisdom resulting from 

deliberation / representation, so as to realize social 

justice for all the people of Indonesia. 

for all the people of Indonesia. 

It is also the same, under Law Number 20 Year 2003 

concerning National Education System and Law Number 12 

Year 2012 concerning High Education, it is expressively 

stated that the goal of national education and high 

education is to form a man of faith, pious, and of noble 

morale. In an expressive language, the aim of high education 



is to produce graduates with akhlakul karimah also known 

as good characters. This noble purpose should certainly 

be supported by all parties, either through institution as 

well as regulation which allow for this goal to be realized. 

I am sure, mostly sure, that the existence of concern 

from the parents about the danger or moral decadence which 

is started from the damage of family foundation should 

gain the attention from all of us, particularly Your 

Honorary Council of Judges. Giving a meaning to Article 

284, 285, and 292 of the Indonesian Criminal Code with 

Indonesian atmosphere is one of the attempts to build a 

civilized Indonesian community and to regard religious 

moral, as well as traditional order, which, since the time 

the colonials entered the archipelago was recognized by 

them as a very good order of law. 

Now, we, who have been independent and sovereign 

would like to ignore that matter on the grounds it is 

contradictory against human rights, really, it is a 

deterioration in the way of thinking and does not show 

our identity as a civilized and independent nation. 

Ever since the Universal Declaration of Human 

Rights, please if I may be shown which country in this 

world, especially that which claim to be a champion of 

democracy and human rights which has exercised or uphold 

human rights. Isn’t what happen is oppression toward 

fellow human. Why should we always take protection under 



and become the follower of absolute human rights, while 

the countries which always promote human rights are in 

fact, a heavy violator of human rights, whether against 

another country or against their own citizens. 

Therefore, we should develop and uphold human rights 

that are derived from the root of our own nation’s culture 

or particular human rights according to the experts. On 

this ground, actually, the country has the obligation to 

side with the people who are concerned about moral decadence 

by providing a legal umbrella for the protection of 

sense of security and alertness, as well as the most 

important, the presence of certainty under the law. 

The country should not be weary in performing its 

duty to provide justice for its people in order to the 

achievement of constitutional mandate that it bears. 

The country must create the law to ensure that there is 

not the slightest loophole for the occurrence of decency 

crime which happen in the community. The concern of a small 

part of people that there will be over-criminalization 

is truly a made-up reason. Penal code has strictly limited 

how an action is criminalized and to criminalize adultery 

action committed by a couple of men not bind by marriage, 

only from the parameter of criminalization has met the 

condition, which is, there is a big disadvantage and victim 

from the people, the dimensional box of its victim is not 

only individual and family, even a generation of a nation. 



There is an opinion which stated that the 

Constitutional Court did not have the authority to add 

new rules in a law, especially the law of penal code in 

that is strict in nature, but instead, as the guardians 

of constitution, will this Court also let crimes to 

spread which eventually could destroy the moral order 

and sustainability of a country. Here is how the 

Constitutional Court can give a meaning to the formulation 

of Article 284, Article 285, and Article 292 of the 

Indonesian Criminal Code. 

The Constitutional Court should not be shackled by 

the statement of a law text which actually does not benefit 

the lives and existence of a nation’s generation, the 

Constitutional Court should always be responsive toward 

the desire of the majority of Indonesian people, even if 

the biggest critic from our society toward justice is that 

the court is always unresponsive to the need of the people.  

Back to the formulation of Article 284 of the 

Indonesian Criminal Code, reformulating an article left 

by the colonial that was based on individualistic view 

and came from a nation which uphold free sex, then we 

adopted it, but with adapting it according to tradition 

and nobility of the nation is a noble task of this 

Court. The Court’s decision shall be the pillar of history, 

whatever its decision is, whether to deny or to accept 

this motion. 



To reconstruct the formulation of Article 284 and 

etc. in the context of conscience and nobility of this 

nation in accordance to modern criminal code doctrine, 

which is, if there is a contradiction between certainty 

under the law and justice, justice should be prioritized. 

This nation sees that the justice under Article 284 

of the Indonesian Criminal Code, especially in the understanding 

of adultery should be in line with religious law and 

traditional law. Look at several jurisprudences of the 

Supreme Court concerning immoral offence which adopted 

its norm from the traditional law, while its sanction 

adopted what is equivalent with the Indonesian Criminal 

Code, for example the Gamia-Gamana and Nambarayang Case in 

the District Court of Denpasar. 

I am very grateful and give the uttermost respect 

to the Appellants and the Related Parties Appellants on 

their care and effort which continuously shouted that the 

regulation of decency crime under the Indonesian Criminal 

Code is no longer in line with Indonesian realm and it 

threatens the sustainability of the lives of the nation’s 

young generation. The emergency condition of sexual crime 

is also correlated with the formulation of other articles 

hence it is no wonder that the government issue a Regulation 

in Lieu of Law (perpu), which now have become a law 

concerning circumcision law. Meaning, even the government 

itself considered that sexual crime in any form and kind 



are already concerning. Hopefully, the area of jihad in 

this Constitutional Court is blessed by Allah and is 

recorded as religious deeds, to Allah we take refuge and 

pray, to Allah we depend and ask for protection.  

2. Syamsu Yusuf 

 Speaking of the growing popularity of immoral 

behavior amongst the nation’s young generation nowadays, 

related to the education and the role of educator in 

it, I liken the educators as farmers who struggle to plant 

rice in the field. He takes care of his rice in many ways, 

irrigate, fertilize, and protect them from various pest 

that come to attack them. In the attempt to keep the rice 

from the pest, apparently, the farmer also felt overwhelmed 

because there are many types of attacking pests, coming 

from many directions, and can consume at any time. The 

effect is, there are much rice that wither, and eventually 

some of the rice that he plants died. 

The parables above is a depiction of the fate of 

some of our beloved nation’s young generation nowadays. 

We, the educators including parents, who have conscience 

and still love our children feel very concerned and 

saddened toward the fate of the nation in the future 

because there are lots of students who are ensnared, 

trapped, or hit by a pest mine, immorality virus, alcoholic 

beverages, free sex, rape, pornography, and LGBT movement. 



All pests are the assassins of character and 

destroyer of mind of whoever consume and perform it, 

including students. The lastly mentioned pest, not only 

a character’s assassin and destroyer of healthy mind, 

but also can be called as the breaker of birth of the 

species of men. That naming has a strong reason because 

if this movement manage to obtain legality of law to 

execute same sex marriage, then new human beings will not 

be born into this world. What is even more upsetting is 

the increase of the development of LGBT group in Indonesia. 

For us as educators, this is a moral disaster which 

negative impact is far more concerning compared to natural 

disaster and social disaster. 

To eliminate that concern, various strategic efforts 

are required, among others, through education and law. 

Related to the field of law, here the Government and 

legislative party has an important role to establish a 

set of law as rules that bind and fence off children or 

teens from those immoral behaviors. If there is no rules, 

then for some of the teenagers who are unable to control 

themselves, they will tend to feel at ease to commit 

immoral behaviors because there is an ignorance from 

the Government as what often happens these days. 

Such behaviors have negative impact on their future 

because not few among them get pregnant, commit abortion, 

early marriage, and some are infected by HIV virus. Even 



it is said by Luh Putu Ika Widani from We Love Teenagers 

in Bali. The number of abortion cases in Indonesia each 

year reaches 2.300.000, 30% among them are executed by 

teenagers. While unwanted pregnancy among teenagers showed 

an increasing trend between 150.000 until 200.000 per 

case each year. 

Based on the fact that is very detrimental for the 

future of our beloved young generation, therefore I, as 

an educator highly approve and support the proposal of 

the Appellants to the Constitutional Court to perform 

material review on Article 284, Article 285, and Article 

292 of the Book of the Indonesian Criminal Code. By 

amending these articles, my fellow educators and I feel 

convenient to socialize it to the students because its 

content is in line with our civilized religious and 

cultural values. If the decision of the changed law as 

proposed by the Appellants is enacted with full responsibility, 

we, the educators feel optimistic that the future of this 

nation will be enlightened. 

In the process of education, the implementation of 

punishment or imposition of reprimand sanction for students 

or children aim to prevent bad behavior or habit that is 

unexpected or contradictory against the norm so that children 

will be more careful in doing something. As such, punishment 

is a technique to straighten children’s behavior. Imposition 



of sanction should be based on affection toward kids, 

not on the ground of hate or vengeance. 

We realize that indeed, human is a creature that, in 

addition to giving a positive potential, will develop to 

be a good, a pious man. But they also have the potential 

to be bad. In Alquran, it is said, “Fa alhama fujuraha wa 

taqwaha.” 

That we or inspired upon a man’s soul is fuju and 

taqwa. Fuju is bad potential and taqwa is good potential. 

And someone opined that the tendency to do bad, to behave 

bad, to behave out of line is the urge of pleasure principle, 

he said, the principle of pleasure. So, it is a person’s 

tendency to how to obtain pleasure without any regard 

to the law, halal-haram (legitimized-restricted), good-bad, 

and what the consequences are like. 

Considering that it is not easy to shape a child’s 

good personality, therefore we commit and I commit to how 

to always uphold or improve the quality of education in 

the environment of family, school, community, and to create 

an economic climate of conducive life for the empowerment 

of development of the students’ disposition or potential 

as a bio psycho spiritual creature. 

All education efforts in various setting are expected 

to realize the formation of a personality of Indonesian 

youth that have the characteristics as provided in the 

purpose of education, that is devout, pious to the One 



Almighty God, have noble morality, have knowledge and 

skill, have physical and spiritual health, as well as have 

a responsibility of being beneficial and nationalism. 

Education in the family is very important because 

family is the main determining factor on the development 

of personality, character, or a child’s moral. Treatment 

from parents that are full of affection and education 

about the values of life, whether religion as well as 

social culture, especially uswah hasanah (being a good 

role model) and encouraging the habit of noble morality 

that are provided to a child are conducive factors to 

prepare children to be an individual and member of 

society who is healthy, both physical and mental, body, 

and spiritual. 

Family has an important role because it is considered 

as the first source in socialization process and functions 

as cultural transfer or cultural social mediator for 

children. A happy family is very important for emotional 

development of its members. Happiness is obtained if 

family can play its role well. The basic function of a 

family is to provide the sense of ownership, sense of 

security, love, and to develop good relationship among 

family members. Relationship of love in the family is 

not limited to feeling, but also related to maintaining 

responsibilities, care, understanding, respect, and desire 

to grow and develop their beloved child. 



A family which relationship among its members is 

not harmonious, full of conflict, or communication gap may 

bear the period of mental health for a child. An expert 

said that family is a training center for the experience 

of values, including also religious value. This opinion 

showed that family has a role as the training center for a 

child to obtain understanding about values of manners, 

demeanors, or religious teaching, or religious law that 

is related to directive and restriction, and the ability 

to practice or implement them in daily lives, whether 

personal as well as communal. 

The reason and the importance of family role toward 

a child’s development is that family is the first social 

group that become the center of a child’s identification. 

Family is the first sphere that introduces the values 

of life to a child. Parents and other family members 

are significant people for the development of a child’s 

personality. Family as instruction which facilitates the 

basic needs of human beings, whether that of physical, 

biological, as well as social psychological nature and a 

child spends most of their time in family environment. 

However, in line with the journey of a family’s 

live which is filled with internal and external factors, 

the atmosphere of life in each family experiences various 

changes. There is a family which is getting more firm in 

implementing its function to be functional and normal, 



so that each member feel comfortable and happy. Baiti 

jannati, my house my heaven. And there is also family that 

undergoes broken home, fracture, or discord, dysfunctional, 

abnormal, so that each family member feels unhappy, baiti 

naari (my house my hell). 

A functional or ideal family is characterized by 

minimum dispute between parents and between parents and 

children, there is a chance to express desire, full of 

affection, implementing a non-harsh discipline, giving an 

opportunity to be independent, and thinking, feeling, and 

behaving, respect or honor each other (mutual respect) 

among family members, there is a discussion conference in 

the family, building togetherness, and parents have a stable 

emotion, economically sufficient, and practicing religious 

values. 

Meanwhile, a dysfunctional family is marked with the 

characteristic of death of a family member, both parents 

are separated and divorced, relationship of both parents 

are not well, relationship of parents and child are also 

not good, situation in the household is tense and without 

warmth, parents are busy and are seldom at home, one or 

both parents have a personality disorder or mental disorder. 

The effect of discord, including divorce toward the 

development of a child’s character or personality is 

very bad. It is only discovered in the findings of the 

research conducted by several experts which showed that 



teenagers whose parents are divorced, tend to behave 

mischievously, get into depression, performing sexual 

relationship actively, and consuming illegal drugs.  

Findings of the research above, if related with the 

popularity of parenting behavior and deviant behavior 

among children and teenagers nowadays, it is supposedly 

suspected that the parenting style of parents in Indonesia 

in general is tend to be authoritarian and permissive 

parenting. 

Education environment which is also influential to 

the development of a child’s personality is school. School 

is a formal education institute which systematically 

perform guidance, teaching, and/or training in order to 

help the students to be able to develop their potential 

optimally, whether related to the aspect of moral spiritual, 

intellectual, emotional, social, as well as their physical 

motoric.  

An expert said that school is a determining factor 

for the development of a child’s personality, whether 

in the way of thinking, attitude, or even behavior. School 

plays a role as the substitute of family and teacher as 

the substitute of parents. In line with the broadcasting 

program about strengthening character education, then school 

has a responsibility to realize it through integration 

of that character education into education program as a 

whole. As an education institution, school is expected 



to be the center of nation character building, character’s 

education, this is not a subject but that character should 

be embedded in the students through learning process 

inside the class as well as out of class. The developed 

characters are sourced upon four components: religion, 

Pancasila, culture, the goal of national education. 

In principle, the school also, since the beginning 

of its education have a mission to build the students’ 

character or morale, in addition to develop the knowledge 

and skill in science and technology. In order to exercise 

character education in school, there are several strategies 

that is seldom taken, which is to create conducive religious 

climate, arranging social emotional climate, developing 

academic culture, coaching discipline living, integrated 

with the learning process, integrated with the program of 

mentorship and counselling, integrated with extracurricular 

activities and cooperation with other parties. 

The Council of Constitutional Judges that I honor. 

The effort of education in the environment of family and 

school in emphasizing noble character or moral to the 

students will achieve a not really good result or even 

in vain if the factors that cause moral damages are not 

attended or annihilated. Those factors, as presented in 

the beginning, namely those of pest nature.  

Based on the aforementioned, the fight to build a 

young generation that is bright, have noble morals and 



love the country, as well as prevented from immoral 

behavior. It requires the involvement and support from 

all parties, in addition to parents in family environment, 

the educators in formal and non-formal education environment, 

also community social institution, political party, the 

entrepreneurs, and particularly the government party. Such 

support is realized in the collaboration and unification 

of commitment from various parties and build the climate 

of living as a nation and as a state that is healthy 

and dignified. 

My honored Council of Judges of the Constitutional 

Court. From this exposure, I will read a hadith which means 

as follow. “If my people have considered these five matters 

to be legitimize (halal), destruction will certainly come 

upon them, that is if: 

1. Cursing each other among them. 

2. Consuming alcoholic beverages. 

3. Dressing luxuriously or luxurious lifestyle. 

4. Love adultery. 

5. A man marries a man and a woman marries a woman.” 

3. Elly Risman 

After learning about the limitation of the knowledge 

that we have, the three articles in this trial discussed 

only one topic, adultery. Which violate the boundaries 

of religion and prevailing law. So, sex is actually a 

disposition, that is indeed granted by Allah to us as 



human beings, but sex has behavior boundaries regulated 

by religion and by law. 

In religion, especially that which I believe in, 

Your Honor, sex should be committed with a lawful spouse, 

with the opposite sex, and we have to avoid adultery. While 

the regulation of the law, this is what my friends the 

Appellants proposed to Your Honor to carry out judicial 

review on these three articles. 

Apparently, these laws, after I learned about them 

was made in the year 1918 the time when all of our 

grandmothers still went to the forest to collect woods, 

divide it into firewood and then moved to the direction 

of the people using stove with 10 fuses, 18 fuses, and 

then using gas stove, now people have used microwave. I 

would like to see the journey of adultery, which is an 

old wine in the new bottle as what it is now. So, what 

happens is, just like what we have been through together, 

a change of era from agent culture to industry and then 

to technology. And then it starts that parents are 

fully absorbed by work environment, what happens? We 

become subcontractor, we subcontracted our children to 

other person’s care. So, there are many mistakes in 

upbringing and suddenly we have cellphones, we have the 

internet, we are in the digital era, how do all of that 

affect us, and affect our family? 



To summarize it. The main factor of gendap becoming 

a last child, I shall focus it into 2 main aspects, which 

are mistakes in upbringing and pornography which results 

from the main impact of digital era. 

From our years of study, we found that the easiness 

for all of this to happen is because the weakness of 7 

pillars of nurture. First, lack of readiness of the parents 

to become parents. We prepare our children to be a scientist, 

entrepreneur, yes, bachelor, but let us take a look if we 

prepare them to be a husband, a wife, to be a father and a 

mother? So, they are not ready to nurture their children, 

where does the knowledge come from? 

Secondly, not selling parenting, we are trapped in 

an agriculture era where the father goes to work, the mother 

takes care of the child. Today’s father and mother are 

absorbed by the working environment. Especially father, 

I apologize, based on our research, is very seldom to 

be involved in the nurture. 

Thirdly is the young couple from our review in the 

year 2014, it showed that they did not formulate the 

purpose of their parenting, and eventually, there were 

nothing that was agreed between the husband and the wife, 

there would the direction of this parenting go? Even 

when we play football, we have a goal, how can it be when 

it comes to nurture a human’s child, we don’t have any 

purpose? 



Lastly is our very bad communication. My research 

for 20 years is about how we communicate with our child. 

Focus in communication only, which have plenty of researches 

that shows its relationship with sexual addiction. 

And next is because we are too in a hurry, we are 

too busy, we do not prepare our child or teach our child 

our own religion. There are Integrated Islamic Elementary 

School (SDIT), AL for the Moslem or Catholic school, we 

export our responsibilities toward our children’s religious 

education to the school, and then there are many negligence. 

One of the most negligence in facing the digital era is 

that when the house’s Wi-Fi, cable TV, cellphone on the 

hand, available games, we forget to say to our child, for 

us Moslems, “Child, please take control, yes, Child, of your 

sight, please guard your genitals.” 

We forget, then our child surf the boundless internet, 

24 hours a day, Rp 1.000,00 with IM3 or Simpati. Then, we 

also do not prepare our child in his/her puberty. What 

we focus on is which school, which school, which school, 

which additional lessons, Homework, lessons, Homework, 

lessons, Homework, lessons, our child suddenly grows, their 

hands become long, their body big, testosterone moves 20 

times faster than the usual. Our child is sexually active, 

we forget to prepare him to face his puberty. Lastly, we 

are neglectful to prepare our child to use technology 



wisely, while the acceleration of technology development 

become outstanding. 

Our communication, based from our research for tens 

of years, always happens in a rush. We rush in the morning, 

we do not see our child the entire day, we also rush in the 

evening, especially at night. We do not know who ourselves 

are, if we do not know ourselves, how can we know our only 

child. Yes, what about two children. Eight children? So, 

we never tap into our child’s uniqueness and we are not 

clear which one we meet, their needs or their wants. 

If this is our soul bag. If back then, the people in 

the year 1918, the time when this Indonesian Criminal 

Code was made, people stored their money in the form of 

kepeng under the pillow. These are the words that enter 

into our soul, if these words are said by parents, teacher, 

grandfather, grandmother and people around with full of 

affection, respect, love, this is our soul bag and our child’s 

soul bag. 

This is what happened. The self-concept is hollow, 

the child does not feel precious, an asset before his 

mother/father, he does not feel not precious. So, he becomes 

not confident. Confidence is not about the exercise of 

performing on a stage, Your Honor. Confidence is how do you 

feel about yourself, far away. So, people like to say that 

their family are fine. If our child has this kind of self-

concept, hollow, I am ugly, I am worthless, is this a good 



self-concept or not? If his self-concept is like this, 

is his relationship with his parents warm? Is the relation 

between a child and parent good or bad? And with that 

kind of relationship, is the child’s need fulfilled? That 

is according to Patrick Carnes, I do not go out from 

here, who wrote Out of the Shadows. Don’t call it love. 

A researcher and the world’s notable sexual therapy 

expert, studied 3.500 people who were addicted to sex. This, 

Your Honor, this factor, Ladies and Gentlemen, which causes 

sex addiction and which results in adultery. This is the 

factor of family aspect. 

In the year 2002, we found 2 km from the building 

of the Honorary Constitutional Court, into the east. Six 

children in Johar Baru watched pornography, and then they 

masturbated and had a competition whose semen could sprout 

the furthest. The data that I gathered today, I presented 

it in the year 2008. Sorry, in the year 2002, were elementary 

children only who watched pornography? Weren’t there Junior 

High School kids? Weren’t there Senior High School kids 

also? Weren’t there university students as well? How 

old are they now? It was 15 years ago. Meaning, they 

are now the young couple, yes. 

Let us see for a while, comparison from the 2008 data 

of children’s exposure to pornography and 2016. In 2016, 

out of 2.593 children that we visited in the Elementary 

School class 4, 5, 6 in Jakarta, Bogor, Depok, Tangerang, 



Bekasi, Cirebon, Bandung, Yogyakarta, Semarang. About 97% 

were exposed to pornography in 2008 it was still 66%. 

We see, where is the source? See, Comic, games, film, TV, 

VCD, magazines, newspapers. Here video clip, games, comic, 

internet sites, cellphones, cable TV, look at the difference. 

The difference is when this Indonesian Criminal Code 

was formulated and why now it becomes pandemic? 

Therefore, we have invited the expert. My good friend 

dr. Donald Hilton, notable brain surgeon expert in the 

world in the year 2009 in the Auditorium of the Department 

of Health. As a result of understanding the great brain 

damage. So, the brain was heavily damaged. Understanding the 

great damage in the brain due to addiction to pornography, 

drugs, and from the view of health. How is the damage? This 

is Donald Hilton’s car that was made as an example for 

us. The car drove in high speed and then it crashed, the 

driver got a scar above his eyebrow. If the driver was 

brought for an MRI to the hospital, and then a pornography 

addict was also scanned by MRI, he experienced the same 

brain damage with the car driver who crashed. 

But, this brain damage has destroyed the entire 

function, including fear of consequence. What law could 

be threatened toward someone who had brain fear, circumcision? 

It would be no use. Therefore, our children, especially 

see pornography through their eyes, then that pornography 

is called visual crack cocaine, drugs through the eyes, 



which we abbreviate as narkolema. Once it enters their eyes, 

the part of the brain’s director has not yet functioned. 

It enters right away to the feeling section because 

children are faced with what is disgusting, afraid, want 

to vomit, and etc., to the center of the feeling, but 

once it touches the center of the feeling, this image, 

Your Honorary Excellency, this triggers the production 

of dopamine. Dopamine makes someone focus, dopamine makes 

someone ecstasy, dopamine makes someone addicted. I will 

show for a moment. 

So, there are many damages due to overflowing of 

continuous dopamine because addicted people, it flows, 

floods into happiness in prefrontal cortex. Prefrontal 

cortex shall deplete, its function disturbed. So, I’m 

afraid that there are many people around us today, 

naudzubillah our own offspring, our family, his face is 

human, but his brain is transitioning its function to become 

an animal brain. 

So, if I would like to be able to explain is there 

are five hormones or neurochemical that are produced at 

the time someone watch a pornography for too long, very 

concerning, please explain. But, dopamine which focuses 

when someone is having an intercourse, also focuses when 

someone watch pornography, yes. Testosterone which enticed 

zeal is produced. But in pornography, it will make people 

to be more passionate to watch it. 



Then, norepinephrine will standardize essential things 

in us when we are doing husband and wife intercourse, 

so it is in pornography. It also reminds people to the 

details of the body or details of the image that they 

witnessed. Oxytocin is bonding hormone. It binds us as 

husband and wife, it also binds the people who enjoy 

pornography with the images that they enjoy. And then, 

serotonin makes us more relax. After ejaculation, we feel 

joy. That is how it is with pornography, but here is joy, 

here is emptiness. 

The last research to summarize it only? From the 

Times magazine, there is a young teen who tried to get 

married, but he had erection disorder. If he got back 

to his laptop, he could do it. The biggest danger, how 

many of our children, especially boys would experience 

erection dysfunction. Because the pornography business 

targets boys who are not yet mature, which are 3S (very 

smart, sensitive, and low spiritual and clearly bored 

because they go to school too early, lazy, lonely, they 

go back home only to find the key under the rug, afraid 

of many things, angry toward their parents, S (stress), 

and T (tired). 

Sexual crime including adultery, there are 3.971 cases 

from analyzing online news that we performed, which occur 

across 34 provinces. I understand that the Honorary Chairman 



of the Court that we have limited time, please allow me 

to finish showing this data first. 

The provinces where that sexual crime occur, and then 

this, mutual attraction, 19 provinces, yes. This is junior 

high school, senior high school kids, for example is 70%, 

this is only one city because the news is available. Senior 

high school kids in Lhokseumawe, committed free sex. So, 

the teacher as the perpetrator, it is already 27 provinces. 

The image of teacher as sexual perpetrator at school in 19 

provinces. Junior high school, senior high school kids = 33 

provinces, elementary school kids = 13 provinces, elementary 

school kids as perpetrators at school = 12 provinces. 

There was research finding by the United Nations 

(PBB) and it was published on 1st December 2014 that the 

use of gadgets in the hand of our children, where the 

teacher sent messages, he also communicated with his 

friends, and then he also made his homework there, and 

then everything there, it would increase their ability 

to have free sex, which their parents were probably not 

aware of. Even perhaps their parents were not aware that 

he had an addiction to pornography. 

The children would be very prone to infect HIV AIDS 

with fire triangle, Bangkok, Jakarta, Hanoi. This was 

according to a UN branch office in Bangkok, but from 

the previous data, isn’t sexual crime and sex (mutual 

attraction) already a pandemic in almost all provinces? 



Whose child is that? Whose relative? Regardless of the 

race, regardless of the religion, they are us, Indonesia. 

This destroys or threatens 90 million children who live 

in the 9.000 inhabited islands. 

Incest is in 30 provinces. A grandfather rapes his 

grandchild, a father rapes his child, an uncle rapes his 

nephew, a brother rapes his sibling, and sometimes, not 

the opposite sex, but the same sex. 

I do not talk about the articles because I am not a 

legal expert, but it is not only a man that could commit 

sexual intercourse with a child of the same sex, nowadays 

perpetrator could also be a woman. A man and a woman could 

be victim. Two elementary school kids in Surabaya were 

molested by a female employee. So, Your Honor and Ladies 

and Gentlemen whom I respect, Donald Hilton said that 

if drugs damage three parts of the brain, then if an adult 

molested a child, which is pedophilia, then Allah damage 

that person’s brain in five parts. They, whose director 

part in their brain is damaged, have brain damage in five 

parts, are roaming freely around us as presented by both 

Gentlemen that I respect earlier and perhaps in the 

previous presentations. Unrecognized by eyes, unheard by 

the ears, unfelt by the heart. 

That the request or the motion of our friends for 

judicial review on those three articles, was not merely 

for legal issues only. We, who have performed education 



all this time, have reached 119.959 adults and children 

whom we visited to enlighten them, open their eyes, and 

their insight about the disaster of adultery, as a result 

of pornography. 

Actually, this has been a phenomenon among the people 

and was very popular around 10 years ago. I apologize, but 

we all must have heard this song. “Brother, whose text is 

this, brother. Brother, why do you use affectionate words. 

Previously, cheating used a mistress. Now, lakor and 

binor. What is lakor? Another person’s husband. Binor (another 

person’s wife), why? Perhaps they have been exposed to 

pornography and to nurturing mistake which affect their 

lives now, I can explain but due to the time is very short, 

extraordinary. 

Please allow me to tell two cases only. One, our 

good friend, his child did activities together with us. 

His child was a good kid, if compared to food, his 

nurturing was well done. Suddenly this child changed. 

No wind, no rain, astaghfirullahal adzim his behavior, Your 

Honor, was very extraordinary. I, as a psychologist, ran 

out of idea, ran out of knowledge. One day, at dawn, his 

father came to our house very early in the morning, 

breakfast was not yet ready in my house, he wiped and 

said to me, “My wife wants to kill herself.” 

I was very surprised. If an Elly Risman intended to 

kill himself, that is how my friend also intended to 



kill himself. So, it does not make sense. Long story short, 

Your Honor, Ladies and Gentlemen whom I respect, I asked 

him, “What happened, Brother?” And then he confessed, that 

in his previous trip, he tripped into committing adultery. 

From my friends’ and my experience of 40 years’ 

practices in two of our clinics, the people who commit 

adultery in South Africa, North America, East Kalimantan, 

South-East Sulawesi, West Java, the first recognized 

their Allah. The second, were aware of their children, 

their wife could find out after the husbands passed away. 

If we handle a troubled kid psychologically with 

all of the little effort that I have, performing test, 

examining that, no connection, what would we do, Your 

Honor? We referred him to another expert, to RSCM, Pondok 

Indah, which hospital. If the result is also nothing, I 

asked for both parents to come, not only one. 

Whether someone have intercourse with their lawful 

spouse or their mistress, the brain liquid extracted by 

Allah is the same, there are dopamine, testosterone, 

vasopressin, oxytocin serotonin, all the same. So, it is 

standardized, his experience with this woman is engraved, 

premarital or within marital with that man, with this, 

with that? Imagine he enters into a marriage, according 

to, if I discuss these hormones one by one, he will squirt 

automatically, cannot be controlled. It is the same, same 

with those pornography pictures, vasopressin turn them 



into files. All people who have committed adultery, must 

really understand what I meant. 

Individual changes sexual partner, yes. The bonding 

mechanism is never perfect, an individual is never satisfied 

with his/her partner. There must be something, why? It 

squirts, what has been engraved squirted, yes. Then, he 

feels disappointed, there is always something to be 

disappointed about, and he does not find the ultimate 

pleasure, never ever, until he gets a therapy, there is 

always hope. 

We have not got a chance to perform any research 

in Indonesia, I think that is only the experience of Elly 

Risman, and his team, and my other psychologist friends, 

but apparently, there is the research result here, it is 

clear that the research showed premarital sex has negative 

correlation with relationship stability. And because it 

causes long term psychological and emotional effect to 

their partner and children. 

Adultery and what I would like to present, adultery 

in a marriage is pandemic. My friends become consultants, 

I was abroad when I told them this, they said, “No, Elly. 

It’s not epidemic anymore, it’s pandemic.” Yes, pandemic, 

Your Honor, it is already 34 provinces, how much more do 

you wait for? 

Same sex obscenity. So, our finding in the field 

showed that same sex obscenity does not only happen 



between an adult and a child, a teen with another teen, 

an adult with another adult, an adult with a teen, an adult 

with a child, a teen with a teen, a teen with a child, 

sometimes same sex, and a child with a child. My time is 

limited, if it is not, I would show the movies, the news. 

It has been for a long time, Your Honor, a soap opera 

had been made about it, a cinema movies had been about 

it, and its website. Both lesbian, both homosexual, all 

are available, and it stimulates children, not individual, 

the same thing that previously pornography was said as 

individual area, meaning? Pornography had triggered, I 

forgot earlier that pornography had triggered free sex. 

Free sex had caused crimes. For example, Your Honor, me and 

dr. Inong my good friend, we were encountered with seven 

murderers of Yuyun. Allahu Akbar, its recording is still 

kept by Inong. Your Honor, those seven children, Gentlemen, 

Ladies, whom I respect, whom did they have vengeance to? 

Their biological mother. Because of that? Communication. 

See, communication in the house had made a soul bag, this 

is what Patrick Carnes said, triggering social addiction. 

Isn’t it also one of the evidences that pornography … 

he went up to the top of the mountain to obtain signal 

and performed it twice, their ages were not yet adult. 

So, let us go back here, this is not only between 

adults and children, yes. This is very clear, just like 

Waze, yes. The apps is like Waze, we can find out how many 



there are within the distance of one kilometer, and then 

say hi, share your photo, and meet up. It also has been a 

long time, false yes, there is cable TV at home, cell phone 

on the hand, games available, our child has outstanding 

access for same gender sex, for example. And then, if 

our child parties, our teen. And then since little it has 

become a habit, SpongeBob Square Pants, and the games, 

why are our children nowadays play sodomizing (odom-odoman) 

at the age of five years old, and this is until our children 

confessed, 3.030, and we just got shock, right? When they 

had admitted that they (voice is unclear). In the US only, 

now 13 to 24 of child age have been infected, it is already 

HIV, from what age? Approximately how many, yes will Indonesia 

later have HIV cases? Previously dr. Inong had stated 

here that one month, 1.000.000, one person. 

Another factor which causes same sex obscenity act. 

In addition to nurture and pornography, I would like to 

present one more thing that has not been known much by 

people, that is midlife crisis. 

We have coped with many cases nowadays. There was 

a madam who came to us and asked for help because she, in 

one of the cases, filed a divorce against her husband. 

All of her children were upset because he was a good 

father, a pious father, a warm father, but then a woman 

come to this madam and said, “Madam, your husband has 

another wife, that wife is me. This is our picture.” He 



showed her all of the pictures. “But now, Madam, he has 

another one, that’s why I come to you, Madam.”  The person 

who came is a man. So, another man’s husband to another man’s 

husband. If we observed, there are lots of report in WhatsApp 

group regarding mothers in the village whose husbands 

no longer go home and no longer do sexual intercourse with 

them. So, it is not only an adult man with a child, yes 

a teenager with a teenager, a youth with a youth, a mister 

with a mister. It is like bathing water, it’s a pandemic.  

This is what is called midlife crisis, yes, when 

there is a physical change followed by hormonal change. 

Hormonal change makes emotion becomes disorderly. Just 

being nudged by a bit, the anger explodes. Just being 

nudged by a bit, the anger explodes. Offended a bit, the 

sadness takes a long time, yes. If we have experienced 

it, it means that we have entered the midlife. And then, a 

change in perception about life occurs, there are many 

kinds, depend on how that person lived his/her youth. 

If during that person’s youth, there were many problems 

in that person’s marriage, and extreme boredom with his 

souse, there is that other persuasion, from the website, 

from soap opera, from standup comedy, from everything that 

tries to ask to commit same sex intercourse.  

What happens? The depletion of testosterone inside 

men causes menopause, in us minopause. This emotion mess, 

change of perception about life is faced to that persuasion. 



“Are you afraid? You haven’t tried? Just try.” Doctor 

Inong had perhaps presented it first why a man liked to 

have intercourse with another man, where is the joy? Sorry, 

Your Honor, because the prostate is touched and prostate 

causes joy and it is pandemic. Same sex obscenity is also 

pandemic. 

Closing statement, there had been a change from the 

year 1918, cheating had become a lifestyle. How can we 

mitigate all of these problems using the old law? We are 

not talking about sectoral here, we are talking as a nation, 

as a nation. Many efforts such as I equalize myself with 

earthworms, Your Honor, how can earth worms fertilize the 

land if there is no rain. Rain is the regulation, isn’t 

law, is not only made to judge, but also to prevent. How do 

we prevent if we do not have the tools? Very tiring. 

Becoming an earthworm is very tiring.  

Hopefully, what we are doing is blessed by Allah. But 

if Your Honor is not willing to accept this judicial review 

motion, we have already destroyed three generation in our 

calculation. Pornography is not an individual space, 

adultery has become pandemic, true that adultery had 

happened since the world is developing, but that’s the 

own an old wine now in the very new bottle.  

4. Aliah B. Purwakania 

A lecturer in the Study Program of Middle East Study 

from the University of Indonesia and a lecturer in Faculty 



of Psychology and Education from the University of Al-

Azhar Indonesia. In this opportunity, I try to discuss 

about the disposition (fitrah) theory. 

So, in the concept of psychology that I learned, in 

principle, humans have a disposition. Disposition given by 

God as a potential and within it there are spirit, breath, 

and mind, and men are born in a natural condition. Well, 

this disposition (fitrah) strengthens men as biological, 

psychological and social creature, hence when we try to 

give education concept in Islam psychology, men have a 

duty to keep their own disposition which is actually given 

by Allah as pure and godly. 

That then, in their lives, men obtain the temptation 

in walking straight in accordance to their disposition, 

therefore various abnormal behaviors emerge and psychologically, 

normal is a state of healthy, not pathological in the 

matter of overall function, so there is normative normal 

or statistical normal.  

Article 292 talked about LGBT, therefore this concept 

showed that, the disposition theory showed that LGBT is 

not a man’s disposition. So, if we see the reference in 

Islam that this is a bad behavior and it is also stated 

that it had never existed in the ancestors prior to Prophet 

Luth. Well if we see in a psychological empirical way, 

actually this LGBT problem is quite a lengthy controversy 

even in the APA itself, so APA or American Psychiatrist 



Association has a long history and often, many people try 

to see what happened in the APA as a scientific reference. 

That Nicholas Cunningham, who is the president of 

APA stated that the LGBT movement has political content 

and then there are also several parties who then try to 

present the importance of the objectivity of science 

hence the Diana Taylor Principles emerge. Diana Taylor 

was the president of APA in the year 1973. What is the 

most interesting is, Ladies and Gentlemen Your Honor 

Supreme Judge and all attendees, that apparently, in the 

year 2016 there was a shift of APA’s stance. Today’s APA 

viewed that humans have the freedom to choose, hence there 

is a shift in perceiving LGBT as something that is considered 

as born that way. 

In APA, there were two parties with different opinion. 

One party attempted to establish what is called with 

National Association Research Therapy on Homosexuality 

(NARTH) and then this change showed its respects toward 

researches conducted by NARTH, by APA. Therefore, Ladies 

and Gentlemen, please allow me to try to show the research 

conducted by NARTH, which in principle showed that LGBT 

is not something that is a human’s disposition (fitrah). 

That there is a Kinsey Scale, which in essence, it 

showed that the problem of homosexuality has different 

degrees and then there was many … actually research 

about non-heterosexual orientation in the United States of 



America is quite plenty and then one of the researches 

showed that this is politic, it is a journal written by 

Charles Silverstein who stated that it is important to 

leave religious norm in psychiatry science so that he 

also proposed the legalization of homosexuality in the 

short term and also in the long term, to legalize all 

paraphilia, and then we also see that LGBT community is 

active in various human rights campaign. 

That the result of scientific research concerning this 

heterosexuality-homosexuality problem is under the political 

pressure, then there are various parties, so there is a 

person who is a scientist that tried to approach APA, 

both Little APA as well as Bigger APA, but also there 

are parties who attempted to establish the National 

Association Research Therapy on Homosexuality and Alliance 

for Therapeutic Choice and Scientific Integrity. 

If we see this difference is as follow. APA’s perspective 

before the change of stance stated that homosexuality was 

merely caused by genetic factor. While in the perspective 

of NARTH, the stated that there was no gay gene, the factor 

was environmental. And then also in the perspective of 

APA, change in sexual orientation is impossible, while in 

the perspective of NARTH, homosexual can be cured. Then 

in the perspective of APA, social orientation change is 

dangerous, but then in the perspective of NARTH, reparative 

therapy, we did not talk about hormonal therapy, is not 



dangerous. Then, homosexuality does not increase the risk 

of disease, while in NARTH’s perspective is there are certain 

diseases which risks increase due to homosexuality. So, 

there are certain diseases. 

Currently, APA then gave a better appreciation in 

the year 2016 for researches conducted by NARTH and saw 

that the researchers conducted by NARTH apparently had 

evidences as scientific researches. Scientific research which 

often made us see if this is genetic or environmental is 

the research about twin studies. What we could see is that 

apparently, the figure from that twin studies are different. 

There are results which further showed that environment 

has a greater influence, but then actually, there are also 

researches which showed that environment is bigger, but 

also there are researches which stated that genes have 

greater influence. Well, here I showed several researches 

carried out by Bailey, Pillard, Bailey Beaman, which showed 

that actually, environment have enough influence. And before, 

we know that there are lots of people who try to eliminate 

this environment influence. While from here we can see 

that the environment influence existed. 

About gay gene and epigenetic. The research about gay 

gene with the marker Xq28 is actually not yet conclusive, 

so this research is replicated by various parties and 

apparently, it can be said that it fails to be replicated. 

And then also if we see Dean Hamer’s research, he stated 



that gay gene is descended from a mother to a boy. So, it 

is clear that here, the finding of Dean Hamer is gay gene, 

even though then we know that it cannot be replicated, 

hence until now it can be said that the epigenetic marker 

is not yet conclusive. But, that he used the term gay 

gene, not homosexual gene, is a matter which makes us 

raised a lot of questions and we find the answer from 

how is it descended from a mother to a son, so that it is 

clear that here, the research of gay gene did not find 

lesbian gene. But in fact, this was politicized to be 

homosexual gene. 

Neuroscience research indeed showed that there is 

a difference in the brain of homosexual and heterosexual 

corpses. But once again, that even the founder of this 

stated that this does not show that homosexuals are born 

that way. So, this difference can happen because of events 

which occur after birth. Then, social environment and 

apparently, we also obtain researchers that LGBT 

happens more in a permissive environment, and as such, 

education is directed, if it is directed to tolerate 

homosexuality behavior, it will cause homo permissiveness 

which will increase the number of homosexuality behavior. 

That apparently, that norm helps to prevent men into 

the LGBT circle and then there are many LGBT community 

which in fact, prevent treatment for those who want to 

have heterosexual orientation. 



This is the result of the research from NARTH or 

ATCSI regarding lots of reparative therapies of LGBT that 

are said to sufficiently have evidence based, either from 

hypnosis, psychoanalysis, behavior and cognitive therapies, 

group therapies, hypnosis, sex therapies, pharmacological 

interventions, religiously spontaneous reorientation, and 

etc. And then, the research done by Nicholas Cunningham is 

also quite interesting which stated that the provision 

of freedom of treatment only attracts 10% of the people of 

the United States of America who would like to be cured. 

And from that 10% who wants to be cured, it showed happiness 

and showed progress. 

The criteria of cured that is given. So, there are 

several levels, firstly, is to be cured. Cured is having 

the urge of heterosexual, its homosexual urge disappears 

and the development of self-identity as heterosexual. Then, 

there are lots who … the second stage is more improvement 

or much improvement is the urge of heterosexual appear, 

but the homosexual urge has not disappeared. Even the 

better or improvement is can control the homosexual urge. 

Karten also said that there are four which showed 

the success of a treatment. Firstly, increase in sexual 

feeling toward opposite sex. Then, decrease in feeling 

and sexual behavior toward the same gender or the same sex. 

Further, a strong identity over heterosexuality and then, 

increase in psychological welfare. 



NARTH also showed that there are actually plenty of 

myth concerning orientation therapy which stated that 

firstly is to believe that genetic is the only cause of 

same sexual attraction (SSA). Then, also the attempt to 

change that sexual orientation is very dangerous. Then also, 

to avoid it even causes plenty of danger. And then it can 

also be seen that the principles of therapy are then tried 

to be manipulated so that, then for example occurs … it 

is said that even though there is a restriction against 

hormonal repetitive therapy, but then it was generalized 

in other type of therapies. And then also, that actually 

there are plenty of mental health coped. 

Firstly, is dependencies on drugs, alcohol and then 

HIV aids, then other sexually transmitted disease and other 

health risk, anal cancer, suicide, then also difficulty 

in romantic relationship, and then there is a feeling 

of dislike and depression, and also discrimination. 

In the theory of disposition, depression, for example, 

is caused by the occurrence of deviation from a man’s 

disposition (fitrah). While the religion’s position as 

a reminder to the humans on their disposition. So, when 

someone, for example, experiences depression, it is more 

because of there are basic needs which he fights, not 

because of religious pressure. 

The point is, if for example we see that the imposition 

of law is an attempt to support preventive effort. And 



then, the imposition of punishment theoretically may also 

decrease behavior and education will be stronger if there 

is a clearer consequence. And then, also actually giving 

punishment will also make criminalization avoidance of 

the educators whose burden is actually already heavy. 

But then, it is possible that it is criminalized because 

of the mob’s disapproval toward LGBT. 

Also, its conclusion is that the law toward adultery 

can be executed and that is actually what we expect. 

Further, we can also learn from the case of drugs, about 

the imposition of punishment for LGBT.  

5. Fitra Arsil 

The theme that would like to be presented by the 

expert is about the review of law which amendment is being 

discussed in the House of Representatives. The articles 

of the Indonesian Criminal Code which become objects in 

this case are also the material that is currently being 

discussed in the House of Representatives for the purpose 

of executing amendment to that Indonesian Criminal Code. 

Please allow the expert to give opinion concerning the 

authority of the Constitutional Court to administer justice 

of the case of review of law which change is also being 

discussed by the legislators. 

Firstly, the review on the Indonesian Criminal Code 

is the authority of the Constitutional Court. Formally, in 

all provisions of the Constitution of the Republic of 



Indonesia as well as the law, it is undeniable that the 

Indonesian Criminal Code has the form of law, whether 

seen from the formal aspect as well as its material aspect. 

The Indonesian Criminal Code which is the translation 

of wetboek van strafrecht voor nederlandsch indie that was 

enacted by Indonesia under Law Number 1 Year 1946 for 

Java-Madura and the enactment in all of the territory 

of the Republic of Indonesia which was executed on 20th 

September 1958 with the announcement of Law Number 73 

Year 1958 is a law according to Article 24C verse (1) 

of the Constitution of the Republic of Indonesia which 

specified that the Constitutional Court has the authority 

to administer justice in the first degree and the last, 

which decision shall be final to review the law against 

the Constitution of the Republic of Indonesia. 

Relative without controversy that the Indonesian 

Criminal Code is a law according to Article 24C verse (1) 

of the Constitution of the Republic of Indonesia. The 

Indonesian Criminal Code is not like any controversial 

law, such as the State Budget or Ratification Law which 

causes controversy of whether it is a legislative product 

or product from other function the House of Representatives 

or it is regulating in nature or also whether the process 

of its establishment is different from the laws in general. 

All of the Indonesian Criminal Code is compliant with 

the process of legislative product, it is also regulating 



in nature. Even actually, the Constitutional Court itself 

has explained that the law on which it is entitled to 

review does not need to question whether the law in formal 

and material meaning and how its establishment process 

is. As long as the law has a position in the hierarchy of 

laws and regulations, it has enough reasons to be reviewed 

by the Constitutional Court. 

This matter can be seen in Case Number 026/PUU-

III/2005 re. Review of Law Number 13 Year 2005 concerning 

the State Budget against the Constitution of the Republic 

of Indonesia, the Constitutional Court explained, among 

others: 

1. Both the Constitution of the Republic of Indonesia as 

well as MK Law did not differentiate the type of law 

which was the authority of Court to review, hence it 

was not relevant to make a categorization whether what 

being reviewed was the law in formal meaning or law 

in material meaning. 

2. That the hierarchy of law positioned the Constitution 

of the Republic of Indonesia as the fundamental law 

or the highest law with which, it meant that each law 

under it should be in line and should not be contradictory 

with the Constitution of the Republic of Indonesia. 

3. That the duties and authorities to preserve the 

constitution gave the power to the Court to review 

by examining, and then to rule if that law was in line 



with the highest law, that is the Constitution of the 

Republic of Indonesia. 

The Court itself have reviewed the Indonesian Criminal 

Code previously, among others, with various ruling, I 

presented that there are 4 rulings here. In all of that 

rulings, there is no ruling which stated that it cannot be 

accepted because the Court does not have the authority 

to review the Indonesian Criminal Code. As such, supposedly 

there is nothing that can hinder the Court to review 

the Indonesian Criminal Court. 

In each legislation process, the Constitutional Court 

decision should be made as a paradigmatic reference 

because the Constitutional Court decision does not only 

contain provisions that should be accommodated by the 

law, but also contains its constitutional foundation which 

is an interpretation of the constitution articles. 

As such, if there are two almost simultaneous 

momentum between review of law in the Constitutional Court 

and discussion of amendment to that law in the House of 

Representatives, then to best possible, the review process 

should be prioritized in order to produce the quality 

of laws and regulations that gives more guarantee to its 

constitutionality. 

The fourth. The Expert tried to analyze, using the 

logics of the Constitutional Court in reviewing a 

Regulation in Lieu of Law or Perpu. Through Decision 



Number 138/PUU-VII/2009, the Constitutional Court stated 

to have the authority to review a Regulation in Lieu of 

Law. In its decision, among others, the Constitutional 

Court presented its opinion that Regulation in Lieu of 

Law conceived legal norm as a new legal norm that can 

cause: 

a. New legal status, 

b. New legal relationship, 

c. New legal consequences. 

The legal norm was born since a Regulation in Lieu 

of Law is legalized and the fate of that legal norm 

depends on the approval of the House of Representatives 

to accept or reject the legal norm of the Regulation in 

Lieu of Law. However, before the existence of the House 

of Representative to reject or approve a Regulation in 

Lieu of Law, the legal norm is already authorized and 

applies as law. 

Therefore, it can cause a legal norm with equal 

binding power with the law, then to the norm contained 

in that Regulation in Lieu of Law, the Court is able to 

review whether it is material contradictory with the 

Constitution of the Republic of Indonesia. The consideration, 

added again with the consideration of the Judge Mahfud MD, 

which at that time, presented a different opinion concerning 

his legal consideration and presented an interpretation 

from sociological and theological aspects which, in essence, 



presented that the approval process of the House of 

Representatives toward the Regulation in Lieu of Law 

that was problematic for several times, and therefore it 

disrupted certainty. Among others, it was presented that 

the Regulation in Lieu of Law could not be reviewed by 

the Court, but it was highly possible that one day when 

there was a Regulation in Lieu of Law issued, but the 

House of Representatives did not quickly discuss it and 

delayed in any reason, while the Regulation in Lieu of 

Law contained matters that was contradictory with the 

constitution. 

The Expert opined that the logic in the argumentation 

above could also be applied in the review of the 

amendment of law that is being discussed in the House 

of Representatives. Even though the amendment of that 

law is being discussed in the House of Representatives, 

but as a law, as a law its enactment is not at all changed, 

the law still prevails, the provisions remain to have 

consequences regarding its legal status, legal relationship, 

and its legal consequences, while the amendment to the law 

has not yet have a binding legal power. 

If the Constitutional Court is hindered to perform 

review toward the law, then the legal status, legal 

relationship, and legal consequence caused by the law, if 

it is proven that it causes constitutional disadvantage, 

it means that the Constitutional Court leaves constitutional 



disadvantage to remain occurring and allows the possibility 

of new constitutional disadvantages. 

Especially the discussion of the Bill in the House 

of Representative can go on for a long time and cannot 

be determined when the Bill will be approved. The Bill 

of the Indonesian Criminal Code which is currently 

being discussed in the House of Representative, has at 

the moment, been discussed for seven times during meeting, 

as compared to the target of completion of the discussion 

of the Bill in the House of Representative is in three 

times meeting. 

If there is a condition that apparently, the quickly 

decided Bill is in technical, if there is a condition 

that apparently, the quickly decided Bill proceeds the 

Constitutional Court decision, then the Constitutional 

Court can make a decision that could not be accepted as 

what had been done by the Constitutional Court toward a 

regulation in lieu of law (perpu) which, prior to its 

decision, had been completely discussed in the House of 

Representatives, the object of the motion no longer 

exists because it has already been replaced with a new law. 

However, the important note is not to let any delay 

in meeting the citizens’ constitutional right and the 

potential of emergence of constitutional disadvantage, 

as we all know with justice delayed, justice denied. 



Secondly, please allow the Expert to present the 

Expert’s opinion concerning the meaning of religious expression 

in the constitution. The rule of law and the rule of God 

are two main theme in the law which are often talked about 

in the context of tension and are also often considered 

opposites as if both really regulate two different area 

hence they cannot match each other. However, such presumption 

is far from the actual reality. Godly interaction in 

legal product have occurred harmonically in a very long 

time and until now, it still has the recognition from all 

legal system. Indication of strong interaction between 

the rule of law and the rule of religion, among others, 

can be seen in the existence of religious expression in 

the constitution of various states with different degrees.  

Implication of Religious Expression in the Constitution. 

The Godly ideas in legal material, appears to always 

develop in line with time and place. According to the 

observation of experts on numerous constitution in the 

world, there are at least four classification that could 

be carried out in relation to religious expressions in 

the constitutions in the world, which are Godly countries 

or atheists which is not Godly or atheist, secular countries, 

Godly countries, countries which formally do not show the 

existence of religion, but guarantee the freedom of religion. 

In Godly states or the states which mention Godly 

expression in its constitutions, the mentioning of God or 



other religious expression is proven to be very influential 

toward other regulations. 

According to Ran Hirschl’s research which is written 

in the article with the title “Comparative Constitutional 

Law and Religion”, it was mentioned that the countries 

which he categorized as weak religious establishment, so 

actually, these countries are a little weak in its religious 

expression, but because they have religious expression in 

its constitution, it seems that it still has quite 

significant juridical and state administration implication.  

The expert presented about the Norwegian Constitution 

which can be made as an example in Article 2 of the 

Norwegian Constitutional, even though it is mentioned that 

there is a guarantee of freedom of religion, but it is 

also mentioned that there is a religion that becomes an 

official religion of the state, which is Evangelical 

Lutheranism. 

The implication of this recognition can be seen 

from other provisions of the Norway constitution which 

among others mention that the head of the state should 

come from that official religion. And he should also be 

the leader of the church. In Article 12 of the Norway 

Constitution, it is also provided that the king shall 

establish the Council of State, as the executor of 

executive power which comprises of prime minister and 

at least seven other members which are shown that more 



than half of the member of the council of state should 

come from the official religion of the state. 

The above regulation, can be found in the countries 

which specify Evangelical Lutheran Church as the official 

religion of the state, that is in Norway, Denmark, Finland, 

and Iceland just like what happens in Greece and Cyprus 

which formally specify the Greek orthodox church as the 

state’s religion. 

Then, the elimination of diversity expression in the 

constitution is also proven to make liberalization in the 

law. This was presented in the same research by Ran Hirschl, 

in Ireland, in its constitution script in the year 1937 

provide a place to Catholic church, but in the year 1973, 

through the fifth amendment it eliminates that text and 

the influence of Catholic initially seemed dominant in the 

constitution such as prohibition to divorce, family as a 

recognized unit should be fundamental. However after that, 

there is a liberalization which allow divorce and even 

in 2015, the constitution entered marriage equality. 

According to Jimly Asshiddiqie, it can be said that 

among all written constitutions in various countries across 

the world, the Constitution of the Republic of Indonesia 

contains the words God and religion the most in the world. 

The word Allah is mentioned twice, God twice, and religion 

is mentioned 10 times, belief twice, faith once, piety once, 

the statement One Almighty God twice, the statement God 



Almighty twice, and all of those are in 14 places. The 

placement of religious expression with Indonesian constitution 

even exists in the preamble of the Constitution of the 

Republic of Indonesia which is categorized as staat 

fundamental norm. 

Jimly Asshiddiqie recalled that the Constitution of 

the Republic of Indonesia is a very godly constitution of 

Indonesia, the Constitution of the Republic of Indonesia 

is a very Godly constitution hence it will not be interpreted 

as godless constitution that can uphold the idea of freedom 

from religion as an extreme form of the principle of freedom 

of religion. However, Indonesia’s uniqueness compared to 

other countries, the currently prevailing constitution in 

Indonesia, even if very Godly, but it does not specify any 

certain religion in its constitution, different with other 

constitutions in countries which specify the Godly principle. 

Your Honorable Council of Constitutional Judge, in 

order to end this discussion, please allow the expert to 

refresh our memory to someone who is often made as a 

reference of the discussion of state administration law, 

that is John Locke. John Locke is a person who has idea 

regarding limitation. According to the expert’s observation 

from the readings of the experts about the books produced 

by Locke, almost all of Locke’s ideas is about the limitation 

of power. Locke limits his initial power that when there 

is a community agreement, Locke said that there are rights 



of the people which are not transferred to the ruler, 

becoming the people’s basic rights. But Locke criticize 

Thomas Hobbes’ opinion in this matter. 

Then, Locke did not stop there. According to Locke, 

power that was owned in constitutional, because it produced 

hierarchical concept, the constitutional should also be 

divided, according to Locke, it should be divided as executive 

power, legislative power, federative power. And Locke did 

not stop there, that legislative power according to Locke, 

the potential to result in abuse also because of power, 

there is no laws and regulations that can be born through 

legislative power, a big legislative power, said Locke, 

“Should be limited.” 

How to limit it? Locke said, “By binding the legislators 

as people who are also subject to execute that law. So, 

when they establish the law, they would want to think 

that they will be subject to it when the law is enacted. 

Then, but Locke kept thinking, so their idea regarding 

limitation does not stop, keep on thinking. Apparently, the 

last he said that perhaps that product of the established 

law is favorable for some group, but unfavorable for 

another group. The legislator group is favored, another 

group maybe at disadvantage. Then, what is Locke’s idea? 

Locke’s idea is to say that the legislators should base 

the establishment of law on the ideas which are born from 



natural law or law which comes from God in order for 

him, such law, to be a just law for those who exercise it. 

VI. INDONESIAN LEGAL AID FOUNDATION (YLBHI)  

In relation to the Appellants’ legal reasons as 

indirectly related Relevant Parties: The motion for material 

review proposed by the Appellants who requested the 

Constitutional Court to make a new norm by extending the 

definition of the articles being reviewed is contradictory 

with the right for protection of a person’s self, family, 

honor, dignity as guaranteed under Article 28G verse (1) juncto 

MK Ruling Number 50/PUU-VI/2008 and is also contradictory with 

Article 28I verse (1) of the Constitution of the Republic 

of Indonesia. 

The motion for material review requested by the Appellants are 

first, to extend the definition of Article 284 verse (1) of 

the Indonesian Criminal Code by establishing a new norm which 

is an attempt to criminalized all form of adult sexual 

relationship outside marriage, whether extra, marital, or 

non-marital on the basis of mutual attraction agreement or 

consensual adults’ sexual relationship. 

Second, to extend the definition of Article 285 of the Indonesian 

Criminal Code so that it appears to use a gender-neutral 

language because it also positions a man as a potential victim 

even in extra-marital relationship with the perpetrator. 

And third, to extend the definition of Article 292 of the 

Indonesian Criminal Code concerning obscene act committed 



by an adult to a minor. In same sex, in order to criminalize 

sexual relationship between two adults of the same sex. 

As such, it is clear that the principle idea behind the 

request for material review of the provision under Article 

284, Article 285, and Article 292 of the Indonesian Criminal 

Code which is requested by the Appellants is for MK to make a 

new norm so that the country can put into jail those who 

commit extra-marital sexual relationship between adults on 

the basis of mutual affection, rape against a man and a woman 

outside marriage, as well as criminalization against a group 

of people who have non-normative, non-heterosexual sexual 

orientation, or also known as minority sexual group. Because 

the Appellants as individuals feel that their constitutional 

rights are disadvantaged to obtain certainty under law and 

protection as an individual, family, and community for the 

enactment of those articles a quo. 

That the Appellants’ attempt to make the country has 

the authority to criminalized adults who are not bound by 

marriage, in relation to the motion of extension of Article 

284 of the Indonesian Criminal Code and to execute 

criminalization against minority sexual group related with 

the extension of Article 292 of the Indonesian Criminal Code 

is contradictory against the non-discrimination principle 

guaranteed under Article 28 verse (1), Article 28I verse (1) 

of the Constitution of the Republic of Indonesia. Further, 

it is also contradictory with the right over privacy right 



and respect to a person’s dignity guaranteed by Article 28G 

verse (1), and is also contradictory against Article 28 of 

the Constitution of the Republic of Indonesia concerning 

equality before the law. 

That the right to a person’s dignity is understood as a 

foundation and give the substance for other human rights. For 

example, the right for equality,   

  That the right to privacy and/or the right to personal 

freedom also relates to the right to define and decide 

oneself. The right to express and the right to have consensual-

based sexual relationship, in addition to being a relation 

that strengthen the existence of the right to privacy, should 

also be understood as a balancing nature of the right to 

freedom of opinion. The meaning 

  That in the decision a quo, the Constitutional Court, 

in defining privacy right has used Article 12 Universal 

Declaration of Human Rights, which stated, “No one shall be 

subjected to arbitrary interference with his privacy, family, 

home or correspondence, nor to attacks upon his honor and 

reputation. Everyone has the right to protection of the 

law against such intervention.” 

The content of Article 12 in the Decision of the Constitutional 

Court a quo is translated as follows. [Indonesian translation 

of the above content of Article 12 Universal Declaration 

of Human Rights] 



  That the Constitutional Court in the decision a quo 

also refers to Article 17 of ICCPR. The Constitutional Court 

interprets Article 17 of ICCPR as follow, “No one shall be 

subjected to arbitrary or unlawful interference with his 

privacy, family, home or correspondence, nor to unlawful attacks 

on his honor and reputation. Everyone has the right to the 

protection of the law against such interference or attacks.” 

  That under the General Common Human Rights Commodity 

Number 17 concerning Article 17 of ICCPR which provides 

guarantee over the right to privacy, it is not explained a 

definitive meaning regarding what is meant with privacy. 

However, several law experts give out definition and understanding 

to privacy, such as Russell Brown, a Supreme Judge of Canada, 

defines the right to privacy as the right which comes from 

the existence of personal belonging over a certain resource. 

This right also means to protect all matters that is of 

information nature, personal which cannot be disclosed to 

the public. But, in the case of Toonen vs Australia Human 

Right Community, in principle stated, that adult sexual activity 

in private in covert by the concept of privacy. 

  That the right to privacy is not merely as a right 

to have private secret or confidentiality nature, but also 

a justification to protect dignified human’s autonomy in 

order to fully participate in social lives. 

In his papers, The Concept of Rights to Privacy, Colin 

from the Law School of Dublin stated, “Privacy is a great 



in the regget to beyond the simple protection of the secret 

of confident so as include the social dimension of human 

right existence. Protection privacy and court the individual 

to fully and then a social spare by facility experimentation 

in demands and the development of the sense of individual 

and social identity.” 

  As it should be in the basic nature of human rights 

that is undivided, related to each other, and dependent 

upon one another, the right to privacy is highly related with 

the right to determine one’s own fate which also conceives 

what is called with the right over the body’s integrity which 

is a focus of respect toward sexual and health right, 

reproduction, as stated under the consensus of ICPD 1994 

which was also signed by Indonesia. 

  That other than sourced from Article 12 of the 

Universal Declaration of Human Rights and Article 17 of 

the International Covenant on Civil and Political Rights 

which have been ratified under Law Number 12 Year 2005, 

the right to privacy is also acknowledged in the ASEAN 

declaration of human rights, also the league of Arab, and 

the state of America, Africa, Europe, and others. With the 

same statement, the rights specified in various international 

and regional human rights instruments are compiled in the 

Yogyakarta Principal. 

  That sociological and public moral arguments are 

used by the Appellants to perform intervention upon the 



right to privacy and personal honor, and a person’s family, 

is contradictory with human rights in case the right to 

privacy, non-discrimination principle, and the principle of 

equality before the law that are guaranteed by the Constitution 

of the Republic of Indonesia. The Appellants have also hindered 

a group of people to enjoy their human rights including 

other democracy values including the right to enjoy plurality 

and gender and sexuality diversity which are recognized by 

many community in Indonesia namely Bali, Makassar, Ponorogo, 

and it becomes a practice in certain community and even 

religious education institutions. 

  That on the grounds of the description above, that 

the attempt of those Appellants to carry out criminalization, 

discrimination, and ignorance on human’s dignity and the right 

to privacy as well is non-constitutional and contradictory 

against Article 5 of the International Covenant on Civil 

and Political Rights which stated, “Nothing in the present 

Covenant may be interpreted as implying for any State, 

group or person any right to engage in any activity or 

perform any act aimed at the destruction of any of the 

rights and freedoms recognized herein or at their limitation 

to a greater extent than is provided for in the present 

Covenant.” 

  That the Constitutional Court, as a part of the state’s 

instrument, should also execute Article 28I verse (4) of 

the Constitution of the Republic of Indonesia, “Protecting, 



promoting, upholding, and the full realization of human rights 

are the responsibilities of the state, foremost of the 

government.” Juncto Article 71 of Law Number 39 Year 1999 

to promote, respect, full its obligation in executing human 

rights, especially all international covenant that have been 

ratified. 

That in addition to that, the Relevant Parties do not want 

to say to the Constitutional Court that in carrying out 

review against the law, in addition to have to be in line 

with the Constitution of the Republic of Indonesia and the 

universal principles of human rights, should also regard 

the ethic of the care toward groups that are discriminated 

all this time because in general, the country or government 

only pay attention to the interest of majority people. The 

Ruling of Nepal Court in the Case of Sunil Babu Pant, Nepal 

could be made as a reference as a court which not only 

regarded human rights in its decision, but also used ethic 

of care toward the group which was unrecognized all this 

time and its existence was unknown by the law. 

  That in connection to the ethic of the care, need to 

also see how the Constitutional Court in the Case Number 

011-017/PUU-I/2003 which used International Covenant on 

Civil and Political Rights in its legal consideration, while 

at that time Indonesia had not executed or ratified the 

convention or covenant. That in addition to that also, we 

need to consider the People’s Consultative Assembly Decision 



Number 6/MPR/2001 Year 2001 concerning Ethics to Live as a 

Nation that social and cultural ethics are derived from 

in-depth humanity by displaying again an attitude of honesty, 

care, understanding toward each other, respect each other, 

love each other, and help each other among fellow humans and 

the nation’s citizen. In line with that, also need to grow 

and cultivate again the culture of shame, which is shame to 

make mistakes and all things contradictory with religious 

moral and noble values of Indonesian people. For that, a 

culture of role model that should be realized in the 

behavior of the leaders, should also need to be grown and 

cultivated, either formal or informal in each layer of the 

society. This ethics is meant to grow and cultivate again 

the life as a nation and to develop national culture which 

comes from regional culture in order to adapt, interact with 

other nation and proactive action in line with the demand 

of globalization, for that the right religious appreciation 

and experience should be exercised, ability to adapt the 

cultural sustainability and creativity from the people. 

  That in connection to that, we also need to consider 

the People’s Consultative Assembly Decision Number 6/MPR/2001 

Year 2001 concerning Ethics to Live as a Nation, it was 

said that the ethics of a fair law enforcement is meant to 

grow the awareness that social order, tranquility, order of 

collective living can only be realized with compliance 

toward the law and all regulations that side with justice. 



The entire legal regulations which guarantee the enforcement of 

supremacy and certainty under the law in line with the effort to 

fulfill the sense of justice which live and develop in the 

community. 

  That from the perspective of Islamic law, the ethic 

of care is very central in showing the Islamic humanity vision 

as the religion of rahmatan lil ‘alamin. As told in the Hadith 

of sahih Imam Bukhori from Abu Hurairah, Rasulullah SAW 

proclaimed, “A prostitute was forgiven by Allah, because, 

passing by a panting dog near a well.” He said, “The dog was 

about to die of thirst,” then she took off her shoe, and tying 

it with her head-cover she drew out some water for it. So, 

Allah forgave her because of that. 

  In the sharah of sahih Bukhori, namely the Book of Umdatul 

Qari volume 15 page 277 it was mentioned that among the 

avail of this hadith is the acceptance of the good deed of 

a perpetrator of a big sin, provided that she is a Muslim. 

That it is possible for Allah to forgive a big sin by a 

small good deed as a virtue. The tale of an Israelite 

prostitute truly showed how big is Allah’s affection, 

especially His servants who lives in it. The Apostle has 

once said in the hadith of Usama bin Zaid, “Truly, Allah has 

mercy upon His loving servants.” 

  That the preamble of the Constitution of the Republic 

of Indonesia, in addition to affirm the ethics of the rights, 

also affirms ethics of care that should be executed by the 



state’s servants as stated in the preamble of the Constitution 

of the Republic of Indonesia, as follows. Pursuant to which, 

in order to form a Government of the State of 

Indonesia that shall protect the whole people of Indonesia 

and the entire homeland of Indonesia, and in order to advance 

general prosperity, to develop the nation's intellectual 

life, and to contribute to the implementation of a world 

order based on freedom. That the fourth paragraph of the 

preamble of the Constitution of the Republic of Indonesia 

above stated that this country is obliged to provide a sense 

of security and comfort by providing protection and certainty 

before the law to its entire citizens. 

  That the provisions of the Constitution of the Republic 

of Indonesia, especially those which are contained in Chapter 

10 concerning human rights, should be seen in the framework 

and universal principles, non derogable rights and legitimate 

limitation. Therefore, in the standard framework of human 

rights execution, the responsibility of the Constitutional 

Court is inseparable to participate in abolishing all types 

of discrimination for each Indonesian citizen, both men and 

women, including each person with different sexual orientation, 

identity, gender expression than the majority as has been 

the national agreement. That each person is entitled to be 

free from discrimination and in any form, as well as international 

which is contained in the Yogyakarta Principal. 



  For that, the Constitutional Court is also expected 

to meet the due diligence standard, which is an obligation 

to identify the impact which have or possible to happen. 

The obligation to prevent and reduce the impact which harm 

the responsibilities to punish, transparent, and accountable. 

  The Relevant Parties opined that Article 284 verse 

(1), verse (2), verse (3), verse (4), verse (5), Article 292 and 

Article 285 of the Indonesian Criminal Code are not at all 

contradictory with Article 28 verse (1), Article 28B verse 

(1) and (2), Article 28H verse (1), Article 28J of the 

Constitution of the Republic of Indonesia and there is no 

constitutional disadvantage suffered by the Appellants due 

to the existence of those articles a quo. 

  In addition to that, the Court has heard the information 

from six experts who are heard in the court on 19th January 

2017, 1st February 2017 and 9th February 2017, which, in essence 

are as follow:  

1. Ahmad Sofian 

The adultery offense and same sex sexual relationship 

under the Indonesian Criminal Code. What is in the Indonesian 

Criminal Code and is related to the theories which are 

available under the penal code. 

Before I described about adultery action, I quoted 

the view of a penal code scientist, Douglas Husak in 

his book Overcriminalization which was published in 

the year 2008 in page 3 and 4. He said, “In many countries 



there is a tendency to what is called as dramatic en 

expansion. Expansion in the substantive criminal law and 

extraordinary rise in the use of punishment.” 

In other words, there is an extensive expansion in the 

use of penal code and it has gone beyond the limits intended 

by the penal code in giving sanction or punishment upon a 

person who commits a crime. 

In criminalizing an action, it should not only be based 

on whether that action is despicable or not despicable, 

but should also be based on several justifications in 

theories that are developing in the penal code or in the 

language of Husak, he called it, “Theory of criminalization.” 

This theory of criminalization is wrapped by a 

normative framework in order to limit the use of penal 

code that exceeds the limit. This theory also has a role 

in ensuring the basic principles of penal code are 

complied, hence it does not cause what is called with too 

much penal code and in the end causes overcriminalization. 

This view of Douglas Husak has actually been presented 

by a notable legal expert in Indonesia, Prof. Moeljatno. 

He said that in order to declare an action to be a criminal 

action, it is not always based on whether such action 

is despicable or not. In his book Asas-Asas Hukum Pidana, 

Prof. Moeljatno, which was published in the year 2002 

page 1 to page 4, there are many factors to determine if 

an action belongs to the category of criminal action. 



Among others, the offense is easily implemented in the 

practice of law enforcement, its elements could be 

formulated, causes great harm toward the society. In 

addition to that, the government’s policy also determines 

of whether an action is punishable by criminal sanction 

or not. He also said that not all despicable actions should 

be punished by penal code, it could be that such action is 

considered to be a criminal action, but according to him, 

should not be given a criminal punishment. 

The use of penal code excessively tends to cause 

injustice for some people. This injustice exists in the 

layers undetected by the penal code. And eventually, 

it creates negative excess. There are many deeds that 

should not use penal code, but penal code is forced to 

be used, as if penal code would be able to guard the moral 

and change a person’s behavior from good to not good, 

penal code is not always able to change a behavior, penal 

code does not always cause someone to be compliant to 

the intended moral. Morality is an individual element 

and not something that is forced by penal code, and penal 

means. 

I only highlighted two articles, related the first 

is Article 284 about adultery. Well, theoretically, 

there are many definitions of adultery. It could also 

be seen from social perspective, it could be seen from legal 

perspective, it could be seen from religious perspective. 



From the legal perspective for example, it could also be 

seen as various law system, whether the common law legal 

system as well as civil law. I see one definition, 

yes, as is usually used by the students in the faculty 

of law, that is often used as reference, which is the 

Black’s Law Dictionary which is written by Bryan A 

Garner. In the Black’s Law Dictionary, which was published 

in the year 2004, page 56-57, adultery is not defined, 

but it is signified in the legal language according to 

him is adultery. This adultery is defined by him in 

the dictionary as voluntary sexual intercourse between 

a married person and someone other than the person's 

spouse. Meaning, if we define it in general is a sexual 

intercourse, between a married person and another person 

who is that person’s partner, so there is a married party 

and there is another person. In many jurisdiction, according 

to him, this adultery is a crime, but in many other countries, 

even if this is considered a crime, but it is seldom 

charged to the court. 

Then, the implementation of adultery in many laws is 

apparently influenced or in order to prevent the occurrence 

of, or as an evidence to charge another party, for example 

charge for divorce. So, with the existence of punishment 

to the perpetrator of adultery, this could be made as an 

evidence, proof of adultery as the basis of the court 

to perform divorce suit. This concept of adultery, if 



we see in the United States of America, in 21 states, 

yes, is still considered or still judged as a criminal 

action with a concept that is available in the Black’s 

Law Dictionary. It is still categorized as penal code, it 

is still categorized as a criminal action upon complaint 

from one of the partners. Even if he is charged in the 

United States of America, but the threat of punishment 

for the perpetrator of adultery can be a penalty of 

maximum 500 US Dollar and imprisonment of maximum up 

to 90 days. 

In social context, I quoted the view of an Indonesian 

Criminologist, Muhammad Mustofa. He said that adultery 

is an action that is deviant from the living norms that 

live among the people. Its level of deviation depends 

upon that living norm, whether low or high. According 

to his observation, quoted by Dian Andriasari in the 

journal which is published in the Faculty of Law in Unisba 

that the perception of the people to the level of deviation 

of adultery action are different. 

And then in the context of Islamic law, I think 

the Appellants understands more about this. But I would 

like to quote the view of Ziba Mir Hosseini, an article 

which was published in the year 2010. It was viewed as a 

forbidden sexual intercourse between a man and a woman 

out of marriage and it was viewed as a crime, its criminal 

sanction could reach 100 lashes for those who were not 



yet married and stoned to death for those who were 

married. Ziba added that even if the criminal sanction 

was quite unique, the punishment was seldom documented 

in various historical literature. The implementation of 

adultery criminal sanction in practice was seldom applied 

and became a law that did not live anymore in some of 

Islamic countries. 

From the description above, there are difference of 

conception about the meaning of adultery and its elements 

because in a penal code, the most important thing is 

how defining an action is categorized as a criminal action. 

Then, what are the elements of that criminal action hence 

it could be said that an action is a criminal action. 

Due to conception difference, the formulator of the 

Indonesian Criminal Code, yes, also placed adultery as a 

decency crime. In this context of decency, the Indonesian 

Criminal Code provided the limitation of adultery as a 

sexual intercourse committed by a person toward another 

person where one of the parties is already married. 

Because I was asked to give a view, interpretation 

that could be provided toward the Indonesian Criminal 

Code. So, apparently, the Indonesian Criminal Code takes 

a position in protecting marriage or protecting family. 

The Indonesian Criminal Code provides protection on the 

inner and outer bonds so that after one of the parties 

commits a deviant action, adultery, the Indonesian Criminal 



Code provides a chance for the other party to charge 

him/her. The charge is not absolute in nature, it is 

optional because it depends upon complaint. And it is 

very much determined by one of the partners who is 

considered to be a victim and not any person can complain 

about it. Protection toward marriage or family is the 

philosophy of criminalization upon adultery action. 

The above argumentation actually does not contradict 

the view of a penal code professor, Prof. Marita Carnelley 

whose view I quoted that stated that historically, the 

inclusion of adultery offense in the Indonesian Criminal 

Code in many countries is in order to protect the stability 

of marriage institution and there is a potential of 

uncertainty about the origins of the offspring from that 

adultery act. The criminalization of adultery is not 

intended to regulate about a person’s morality because 

it will cause a lot of difficulties, especially the 

diversity of values and ideology which are upheld in a 

society. Marita Carnelley in a journal that was published 

in the year 2013 page 185. 

The Indonesian Criminal Code does not want to clash 

all deviant behavior to be dragged into the area of penal 

code because eventually it would create plenty of tasks 

that should be borne by the penal code. Criminalization 

toward an adultery action that is not bound by marriage 

will create what Douglas Husak called as over 



criminalization. The more punishment, the more penal and 

not certainly will create a sense of orderly and peaceful. 

At the end, the country will become the guardian of 

individuals’ moral, not guarding the order of the society. 

There is a view in the penal code, I do not quote 

from a person’s view because the literature is already 

old enough. Adultery or decency offenses, a view in 

the penal code, the criminal law dictatorial power must 

end at the door of bedroom or barn door. In general 

interpretation is that a penal code should stop when 

it is in front of our bedroom’s door. 

If the clause of translation or interpretation 

toward Article 284 is more to protect a bond in the 

body and soul, to protect family, ensure offspring which 

is in accordance to that marriage, those are the philosophy 

of the formulation of that Article 284 of the Indonesian 

Criminal Code. 

My comment on Article 292 of the Indonesian Criminal 

Code which gives out criminal sanction on same sex obscene 

act in which the victim is children. In this context, it 

could be interpreted that children are a group of people 

who are still not able to protect themselves, protect 

his/her own self. Not yet able to think thoroughly about 

the consequence which happens when the child commits same 

sex sexual relationship. 



Therefore, the country should and is obliged to 

provide protection for that child. Same sex sexual 

intercourse which is committed by adult, that is not 

criminalized, is more because of that sexual relationship 

is carried out on the grounds of mutual attraction, in a 

private area, and adults are already able to consider 

all consequences that would happen when that sexual 

intercourse are committed. 

This private area should not be intervened by the 

country regardless of whether that action is deviant 

or not deviant. I think these are my views, yes, my 

interpretation about Article 284 and Article 292. I do 

not want to justify the problems that occurs, but more 

to how a penal code functions and is used in order to 

ensure the moral values of a nation exist in the penal 

code? But, those moral values not always have to be included 

in the penal code and the country acts to ensure that 

its citizens obey and comply to those existing morals. 

2. Jayadi Damanik 

Is about how is the perspective of human rights in 

its relationship with adultery as referred to under 

Article 284 of the Indonesian Criminal Code and the 

perspective of human rights in its relationship with 

rape, Article 285 of the Indonesian Criminal Code, the 

perspective of human rights in its relationship with 

Article 292 of the Indonesian Criminal Code, obscenity 



act with a minor of the same gender. I will discuss it 

briefly, in order one by one. 

For that, I would like to begin by referring to the 

opinion of Prof. Maurice Cranston in his book What are 

Human Rights in the year 1973. He contrasted between 

human rights as a moral rights and human rights as a legal 

right. So, there are human rights which belong in the area 

of moral and there are also human rights which belong 

in the area of law. 

In line with that, I add that the book which was 

written by Janusz Symonides with the title Human Rights: 

Concept and Standards, year 2000. Using an almost similar 

term, but not so different substance, that is to use the 

concept of moral judgement parallel to moral rights and 

human rights as legal judgement. 

Further, I would also like to say that we know, in 

addition to religious norm, there is also decency norm, 

there is a manner norm, and legal norm. I would like to 

start with adultery in its connection with the perspective 

of human rights as referred to under Article 284 of the 

Indonesian Criminal Code which in that article points 

to intercourse that is committed by a married man or 

woman with another woman or man that is neither his 

wife nor her husband. From the perspective of human 

rights, by referring to Maurice Cranston’s opinion earlier 

and parallel to Janusz Symonides’s opinion that this is 



classified as legal rights where the punishment enacted 

for this violation is a legal punishment where the country 

is present. 

What if we see another side of Article 284 of the 

Indonesian Criminal Code, what if the intercourse committed 

by an unmarried man and unmarried woman with men, women, 

or men who are also not yet married? Well, it is not 

included in 284. How is that? From the perspective of 

the opinion of Maurice Cranston and Janus earlier, it 

belonged to the area of moral rights. 

Therefore, the punishment which then came is guilty 

feeling in the related self. The willingness to place 

decency norms into the legal norm, which in this matter 

is penal code, is classified as disavowal toward human 

rights. Why? Because it does not respect human rights 

as moral rights. As if later if then the things which 

are regulated or obtain punishment from moral rights 

then become legal rights, the perspective of human 

rights is as if it is only being accommodated in the 

perspective of legal rights. While there is a field or 

area which enters into the classification of moral rights 

which perpetrator, which sanction comes from inside the 

relevant. 

The disagreement toward intercourse that is committed 

by any unmarried man or woman with another unmarried woman 

or man, in this case, we understand as moral rights, not 



to be codified into the legal area, in the meaning of 

legal rights. If the standing of that norm is in moral 

area and/or religious area. The intention to move it into 

moral area and/or religion, is in fact, as a form of 

distrust or doubt to religious norms. Instead, it reduces 

the role of religion and/or moral, while human rights is 

not classified as legal rights, but also moral rights. 

If we observe its scope, I will mention one by one 

in the following, then the reason of public order is 

not included as a justified reason, stating that an 

intercourse that is committed by a man/woman that is 

not yet married with the men or a woman or a man that 

is not yet married is categorized into the penal code 

area because of the scope, with the reason of limited 

public order, from the perspective of human rights, what 

is meant by public order is limited to the limitation 

for the first, next. 

The first is the right to the liberty of movement 

and freedom to choose his residence in a country. That 

is Article 12 verse (1) of the ICCPR. It is allowed to 

be limited in the perspective of public order. 

The second, the right to be free to leave any country, 

including his own, Article 12 verse (2) of the ICCPR. 

The third, the right to freedom of the press to attend 

all or part of trials in front of the court and tribunals, 

that is Article 14 verse (1) of the ICCPR. 



The fourth, the right to freedom to manifest one's 

religion or beliefs, Article 18 verse (3). 

The fifth is the right freedom of expression, which 

includes freedom to seek, receive and impart information 

and ideas of all kinds, regardless of frontiers, either 

orally, in writing or in print, and so on, under Article 

19 verse (2). 

Then, the right of peaceful assembly, Article 21 of 

the ICCPR. And the right to freedom of association with 

others, and so on, that is Article 21 verse (1). 

From those seven rights, the material contained in 

Article 284 is not included to be used as the reason of 

public order, and then to include it as a criminal action. 

I will continue the second, the perspective of human 

rights in its connection with rape in Article 285 of the 

Indonesian Criminal Code. Rape in the meaning of forcing 

a woman that is not his wife, having an intercourse with 

her, in this case, a man, with force or threat of force. 

That is referred to under Article 285. 

Therefore, a non-discriminative principle should be 

enacted that to force a woman that is his wife to have 

an intercourse with him, a man, with force or threat of 

force, it is also classified as the violation of human 

rights. In other words, not only those who are not his 

wives, even if it is his wife, when it is done with force 



or threat of force, it is classified as the violation 

of human rights. 

On the contrary, to force a man who is not her husband 

to have an intercourse with her, in this matter a woman, 

with force or threat of force, is also classified as the 

violation of human rights. So, not only a man who performs 

violence against a woman that is not his wife, a woman 

against a man who is her husband, is also classified as 

the violation of human rights. 

Therefore, the provision under Article 285 of the 

Indonesian Criminal Code, from this aspect, we view as 

belonging in a legal rights area. Therefore, Article 285 

of the Indonesian Criminal Code is right to give sanction 

by the country against those who are connected to that 

article. To force a woman that is his wife to have an 

intercourse with him, in this case, a man with force or 

threat of force, this force is classified as a violation 

of human rights in the area of moral rights. This material 

is not for further codified into the Indonesian Criminal 

Code so that the country should enter to intervene it, 

let that area from the religion and those who work in 

moral field. On the contrary, to force a man that is not 

her husband to have an intercourse with her, in this case 

a woman, with force or threat of force is also classified 

as a violation of human rights, that is in moral framework. 



We would like to say that do not be in a rush to 

include all of that into the area of penal code, while 

actually, its habitat is in the area of religion or 

area of moral. Therefore, let those two types that are 

last mentioned remain in the area of moral rights, they 

do not need to be moved into legal rights, to be codified. 

Last, the third is the perspective of human rights 

in its connection with obscene with a person that is 

not yet an adult from the same sex. The provision under 

Article 292 of the Indonesian Criminal Code is certainly 

included as legal rights because it has been accommodated 

in Article 292 of the Indonesian Criminal Code. What about 

obscene with someone who is already an adult who is of 

the same gender? If in Article 292, its relation is with 

a person who is still a minor. 

Therefore, also for the sake of consistency, let the 

type mentioned lastly remain in the area of moral rights, 

it does not need to be moved into legal rights. 

3. Andre Ata Ujan 

Criminalization and legal problem, and punishment are 

related to criminalized cases. The term criminalization 

has the meaning to make something that was not a crime to 

be a crime. It should be affirmed firstly, that legal in 

penal code is violence against human’s fundamental right, 

especially human rights that is called freedom which 

also tells a stigma and becomes mockery for those who 



are punished. Law creates unhappiness for those who are 

punished, said Murphy and Colema. This is easy to be 

understood because we know together that the public 

have a tendency to remember the weaknesses and bad sides 

of a person compared to the good deeds that he has committed. 

Considering the negative effects mentioned above, 

then to enact an action as a criminal action is also an 

immoral action, as well as the punishment  

4. Agus Wahyudi 

Democratization which began in the year 1998 in 

Indonesia, was accompanied by the emergence of interpretation 

about Pancasila which became an alternative from previous 

hegemonic interpretation. Pancasila that we refer to, 

points to the agreement as the foundation of the state. 

The example of new interpretation of Pancasila after 

President Soeharto resigned from his reign of power, it 

was reflected in the product of the amended Constitution 

of the Republic of Indonesia, which at least answer 2 new 

dimensional necessities. 

1. The form and working procedures of public and state 

institutions. 

2. Principles about the relationship between a state 

and its citizens. 

 These two aspects explain about the aspects of 

important differences between the authentic Constitution 

of the Republic of Indonesia and the amended Constitution 



of the Republic of Indonesia, in which the two contains 

different philosophy and theory.  

Even so, the essence of Pancasila as the foundation 

of the state never changes. Ever since Ir. Soekarno proposed 

the idea of Pancasila for the first time in the Meeting 

of Investigating Committee for Preparatory Work for 

Independence (BPUPK) on the 1st June 1945, and then it was 

accepted as the foundation of the country, the essence of 

Pancasila remains the same and survives. Pancasila becomes 

a symbol and source of inspiration that could unite different 

people and group in a composition or state organization 

called Indonesia. 

One of the Professor in UGM, Prof. Notonegoro (deceased) 

explained Pancasila with pyramidal hierarchy theory, 

which means explaining the nature of relationship between 

the principles of Pancasila which should not be separated. 

But, in the terms that he used, is qualifying each other, 

giving a character or traits to one another. This is the 

initial conception that is very important to understand 

the meaning about the arrangement of the principles of 

Pancasila and what could be made as a reference for 

the attempt to develop policies about the relationship 

between a state and its citizens. 

A dominant interpretation of Pancasila before the 

year 1998 rooted in the idea of an integral or organic 

country. But, since the year 1998, the foundation or theory 



to interpret Pancasila had shifted, was no longer dominated 

by organic ideas and views. Even though the supporters 

of this idea still exist and quite many. In other words, 

perspective of study about Pancasila is actually getting 

more diverse. For example, in the year 2005-2009, we in 

UGM had discussed about the interpretation of Pancasila 

that suggested Pancasila is better not be understood as 

comprehensive doctrine, as political conception. 

The definition of comprehensive doctrine is a teaching 

system which is applicable for all subjects and policies 

of this teaching, encompassing all lives. All comprehensive 

doctrines have 2 main characteristics. First, it applies 

comprehensively, so it could be used to regulate, not 

only public and political lives, but also private lives. 

Second, there is no other truth outside from a comprehensive 

doctrine that is believed. 

So, a comprehensive doctrine might be secular, might 

be religious, Islam, for example 1 comprehensive doctrine 

has the teaching about Islamic economy, Islamic politics, 

but also in Islam, it regulates how the private lives 

should be, manners of ablution, manners of cleansing 

oneself, and many others are regulated. 

In the age of democracy and post-politic of 

authoritarianism, the new interpretation of Pancasila as 

not comprehensive doctrine, but as political conception, 

at that time we considered important and relevant. One 



of those is that this conception provides contribution to 

answer the question about what is the ideal relationship 

of a state and citizens in a Pancasila country which is 

characterized by pluralism as a permanent fact. Because, 

in the community of Pancasila, we will always find groups 

in the community, each grouping with different conception 

of good. For example, some of the community group upholds 

Hindu, believe that a cow should be respected and its meat 

cannot be consumed. While the Islamic group believed that 

pig cannot be eaten. These are only examples about 2 form 

of different conception of good. 

Pancasila, as the foundation of the country which is 

interpreted as political conception, meaning the state or 

government will not make one of comprehensive doctrines 

that are upheld or recognized in that state, to be attempted 

to be force effective for another group in the people 

who uphold a different comprehensive doctrine. But, it 

would be better if the role of government in this Pancasila 

sate, the existence of comprehensive doctrine, either 

morally, philosophically, and religiously will not be 

rejected or eliminated, but it will be seen as a general 

fact that should be accepted. So, it is treated as a 

permanent trait from the democratic public culture.  

To develop Pancasila as a political conception aims 

to strengthen Pancasila as the foundation of the state. 

Pancasila as a political conception is not identical or 



not equal with the definition of Pancasila as a political 

agreement as social contract or as political consensus, 

or as a meeting point, or as kalimatil sawa. Because all 

of those definitions, the last presupposes if Pancasila 

was accepted in a non-sincere way or no play or is read 

as modus-vivendi. Therefore, modus-vivendi is like two 

armies that are hostile against each other, at war, and 

then agree to make peace, but actually are also getting 

ready to destroy. Well, we do not want to be like that. 

As a political conception, Pancasila does not refuse 

the values or other ideologies that are applicable and 

upheld by the association of religion, university, NGO, 

Islamic boarding school, seminar, family, individuals. 

Pancasila as a political conception does not say that 

political ideology is not at all separated from all 

values or other ideology which exist in the society. The 

purpose of placing Pancasila as political conception is 

to ensure that the state institution and structure can 

obtain support from the consensus through collective 

consensus. 

Pancasila as a political conception applies for a 

limited territory, which is political domain that contains 

or presupposes political relationship, which main trait 

is as a relationship between people in the basic of a 

country, such as the state’s economic institute. Second, 

political power that is executed in that political 



relationship is then a coercive authority, supported by 

the country’s apparatus in enforcing its law. 

By taking the political understanding as the domain 

of Pancasila, political conception accepts the principles 

of Pancasila as one integral and inseparable part from 

each other and is a free-standing view. 

This may be in line with the view of Notonegoro about 

the composition of Pancasila as a pyramidal hierarchy. 

Because Pancasila as a political conception limits the 

domain of Pancasila only to political relationships, 

then Pancasila only applies in the basic structure of the 

society from the lives as a country, namely political, 

economic, social institutions and an integrated cooperation 

scheme in the lives as a nation and as a country. 

If Pancasila applies to individual, this is only in 

public capacity as a citizen, not in private capacity 

as individual with their own comprehensive conception of 

goodness. To explain this understanding, as an illustration 

by quoting the question that was once asked by Sidney 

Hook during discussion in the year 1970s, it could be 

made as a material for a reflection. Hook asked, “If 

there is an Indonesian person who said, I do not believe 

that matters exist, I think only soul exists. Then, what 

is the influence of that last reality metaphysical 

conception as a political behavior and can he be considered 



as a good Indonesian, how about other people who have 

a belief that matter is the last reality?” 

Pancasila as a political conception will not find 

difficulty to answer this question because each individual 

and actually all organization of society classification 

association, universities, NGOs, as well as the lives of 

family are entrusted and should be ensured to have the 

liberty in choosing and determining its own conception 

about goodness itself. Pancasila as a political conception, 

therefore it is intended to avoid Pancasila or the government 

and country in this matter, in order not to get carried 

away or to be dragged, washed away in a controversy or 

difference that are deep and always exist in the debate 

of philosophy and religion, and in moral theories which 

live and are always upheld by the citizens, whether as 

an individual as well as group. 

Perhaps, a question may raise, how is the agreement 

or consensus about the most fundamental matters in order 

for the lives as a nation to be achieved? This questions 

emerges because, even if we already affirm Pancasila as a 

political conception it will strengthen the status of 

Pancasila as the foundation of the country, but there 

is always a possible alternative choice for a policy 

which determine the form of different political, social, 

and economic order. 



This means that in the context of determining various 

selections of policies, Pancasila as a political conception 

is not likely to absolute an option of policies only 

based on one moral theory, or philosophy, or religion, 

instead, should open one’s self to various type and kind 

of moral theory and social philosophy. The key will lie 

in the ability to use public’s logic in assessing several 

choices of the state’s policy, including in legal case 

that is related to sexuality.  

In Gadjah Mada University (UGM), we are still continuously 

developing and reviewing Pancasila to be a teaching or 

living ideology, not a dead doctrine. While the interpretation 

of Pancasila in its understanding as a political conception 

that I have described above, until now can be argued to 

contain truth and it makes sense when faced to empirical 

factual reality, we keep on conducting study and effort 

to enrich the study of Pancasila and various perspective 

in order for Pancasila to remain relevant. One of the 

things that we see is the weakness of multicultural 

approach related to Pancasila which in general, fail 

to consider the relationship of power and structure of 

injustice when facing the rights of the citizens that 

are especially weak and isolated, and only focus its 

attention to the provision of guarantee on formal political 

equality and equality of chance and to the recognition 

on difference. Well, how is the interpretation or 



translation of Pancasila that is described above in 

connection to the material review of the court in the 

Constitutional Court today? I would like to present 

several outlines. 

One. Constitutional Court is national institution is 

a product of reformation era and democratization. Therefore, 

we as citizens can expect that the Constitutional Court 

has a commitment in strengthening and extending the 

protection of rights of citizens in a more signifying 

way in its relation to the power of the state which has 

the right on the use of means of violence or force toward 

its citizens. It is different with non-democratic order 

of society, Pancasila, after the new order, emphasizes the 

importance of a free and autonomous citizen in determining 

their lives, and to make decision in collective living. 

The meaning of the principle Belief in the One 

Almighty God in Pancasila does not, without question, 

justify the conclusion that national law can just take 

a conception of goodness from any certain teaching or 

comprehensive doctrine because as is the pyramidal 

hierarchy theory about Pancasila suggested, “Belief in 

the One Almighty God must also be imbued by A Just and 

Civilized Humanity which is also imbued by the unity of 

Indonesia, and imbued by democratic rule that is guided by 

the strength of wisdom resulting from deliberation or 

representation, and also imbued by Social Justice, and so on.” 



There is a question that is always morally 

interesting of which the Pancasila state should always 

consider various moral theories about the standard and 

limitation for legality and illegality. The question 

is, are all things categorized as sins or what we called 

immoral can be made as illegal? Pancasila state, as far 

as I understand and based on the understanding to the moral 

theories that we are familiar of will answer negative 

to this question because the standard of sin and immoral 

can be different according to different comprehensive 

doctrine and moral standard. 

In a certain religious teaching, for example, divorce 

is considered immoral in some Catholic religion. We could 

also ask, how about artificial insemination performed 

by someone who is not her husband? All this time, we, 

in a state of Pancasila, still does not consider divorce 

even if it is immoral from the view of the recognized 

religions in Indonesia as something that should be legalized. 

We never make a law such as a restriction against divorce, 

which according to Catholic religion is immoral, its 

reason is perhaps clear enough for this question, that 

a parameter to make something illegal is not only based 

on it being regarded as immoral by a certain comprehensive 

doctrine, but because that action involve harm toward 

third party. 

5. Nurrohman 



According to the title that has been explained above, 

then allow me, as an expert to present the initial attitude, 

yes, before we arrive in a conclusion, our initial attitude 

is that adultery in the meaning of extra-marital sexual 

intercourse is an action that cannot be justified morally, 

according to Islamic law or Islam sharia, this can be 

found very clearly in Al-Quran letter of An-Nur verse 

(2), even until verse (5). 

Several considerations which may be made as a material 

for consideration of Your Honor Council of the Judges. 

Before performing a criminalization of adultery. The first 

consideration, I would like to say, I opined that Islamic 

law is in actual, a moral law which based on the belief. 

Islamic law professor, Islamic law philosophy, for example, 

Prof. Dr. Juhaya S. Praja, from the Public Islamic University 

of Sunan Gunung Djati Bandung, through a theory which he 

called as the credo theory. He explained that the loyalty 

of Islam congregation to practice the norms that are 

determined under the Islam sharia is derived from the 

demand of its belief or logical consequence of the shahadat 

that he uttered. 

Next. Second consideration. That Islamic law in general 

is developed by its experts with a different methodology 

and therefore, is plural and basically does not depend 

on the state. 



Also, one of the Islamic Law Expert Professor, Khaled 

Abou El Fadl, Expert of Islamic Law in his book Speaking 

in God’s Name; Islamic Law Authority and Woman. Differentiated 

between the law of God or sharia and fikih or Islamic law 

by saying, “God’s law as an abstraction is called as 

an abstract is called Shari’ah (literally, the way), while 

the concrete understanding and implementation of this 

will is called the fiqh (literally, the understanding)." 

Next. Lubna A. Alam in his writing with the title 

Keeping the State Out: The Separation of Law and State in 

Classical Islamic Law. As contained in the journal of 

law review year 2007 volume 155, said that the history 

of classical Islam which ended in the XVI century had 

shown the emergence of Islamic countries along with a 

complex legal system formation, since the beginning, the 

content of Islamic law was mostly developed outside any 

influence or political pressure. 

Black, then Esmaeili, then Nadirsyah Hosen, in the 

introduction of their book with the title of Modern 

Perspective on Islamic Law, said that Islamic law, 

actually Islamic law represents an extreme case of juristic 

... jurists law. It was created and developed by private 

specialists; legal science and not the state, plays 

the part of legislator, and scholarly handbooks have the 

force of law. Islamic law is therefore neither common 

law ... common or civil law, but is juristic law. 



So, Islamic law here is indeed the people call it 

as The Third, yes the third genre of the law genres, a 

legal system which exists in the world in addition to 

the civil law system, common law, Islamic law is also 

considered as juristic law which is different than the 

common law and civil law system. 

Then, the third consideration, Islamic law can develop 

or change. The most important thing, the change itself 

has actually been long predicted or has been mandated by 

the Your Mightiness Rasulullah Shallallahu Alaihi Wasallam, 

in a hadith narrated by Abi Hurrairata. 

“Innallaha ‘azza wa jalla yab’atsu lihadzihil ummati 

‘ala ra’si kulli mi’ati sanatin man yujaddidu laha dinaha.” 

“Truly, Allah the Mighty One will send to this congregation 

(mujadid-mujadid) or reformers in each beginning of a 

hundred year, which will reform His religion.” 

Next, the fourth consideration. That Islamic sharia 

as the ideal form of Islamic law has a purpose. If it is 

simplified, actually, the purpose of Islamic sharia can 

be divided into three, which is to enforce the basic rights 

of human race. The second is to enforce justice. The 

third is to bring a benefit. 

Also, an expert in Islamic law, in the classical era, 

who was known as Ibnu Qayyim, said that the essence of 

Islamic law should contain the elements of justice, be 

a benefit, wisdom, and brings mercy. Meaning, Islamic 



law must be just, bring mercy, and also be wise or can be 

said as prudent, yes, and merciful. In his book I’lam 

al-Muwaqi’in, he said, “Fa inna al-syari’ata mabnaha wa 

asasuha ‘ala hikamin wa mashalihil ibad fi al- ma’asy wa 

al ma’ad wa hiya adlun kulluha wa rahmatun kulluha wa 

mashalihun kulluha wa hikmatun kulluha.” This was taken 

from I’lam al- Muwaqi’in, volume 3, published by Beirut, 

page 37. 

Therefore, Mohamed Ali a researcher from the Raja 

Ratman School of International Studies, Singapore, in 

his writing with the title Understanding Sharia Law or 

hudud, he said ... in a writing he said that as perceived 

by money, hudud is not merely about amputation for those 

whose ill and stoning for those who committed adultery 

respectively, it is about upholding justice in the 

society. The Sharia guarantees justice for everyone and 

safeguard their well-being, Sharia law such as the hudud 

are not mean to be punitive, their intention is to keep 

the law and order in Muslim society through clear 

deterrence. That was what he said, which is roughly that 

indeed, hudud is not the purpose, its purpose if actually 

to maintain ... what is that ... harmony or good relation 

among the people. 

As such, Mohamed Ali then concluded, "When the society 

to avoid the application of hudud by mercy," if the people 

try to avoid the enactment of hudud through forgiveness 



and tolerance, actually, "...it’s in accordance with 

the spirit of Islam," actually it is an action that is 

already in accordance with the spirit of Islam and ... 

"...and adherence to the teaching of the prophet," which 

actually also adhere to the teaching of Prophet Muhammad, 

"...as a peace-loving religion, the essence of sharia 

is also characteristic by mercy and compassion." So, 

as a peace-loving religion, the essence of sharia is actually 

… what is that … love. 

The fifth consideration, Prophet Muhammad tend to view 

adultery as private affair. So, there is a tendency in 

the Prophet’s hadith that, one of those is this hadith. 

From Aisyah r.a, she said, “Rasullullah said, avoid the 

punishment of hudud from the Muslimin as best as possible 

if there is a way out from them to be free from punishment, 

then set them free. Truly, the mistake of the priest or 

judge in giving forgiveness is better than their mistakes 

in giving a punishment.” This is actually, not only this 

hadith, there are many explanations as well as opinions 

from the clerics which are in line with what is told 

in this hadith, where the Prophet Muhammad also regrets 

for the person who admitted that he had committed adultery, 

and then he would like to be punished, when his friend 

gave a punishment, and then was about to punish him, he 

escaped, then he was chased, and finally he was punished. 

The Prophet was very sorry and deeply regretted the action 



of his good friends. Because he once said that how 

unfortunate, roughly like that, if only he was given an 

opportunity to repent and improve himself. If only he 

still lives, he certainly will be able to improve himself 

and there is another chance to repent and improve himself, 

roughly like that. 

Then, the next consideration is that the constitution 

as the highest legal umbrella in lives as a country 

is, in principle, already Islamic. As an umbrella or the 

highest source of law, the lower laws and regulations 

should not be contradictory with the constitution. The 

Constitutional Court, as the guardian of constitution, 

is basically, a negative legal drafter, not a positive 

legal drafter. 

From the perspective of Islamic law, the Indonesian 

constitution is also quite Islamic or has reflected the 

values contained in Islamic teaching 

Further, the seventh consideration is what is proposed 

by Mohammad Abed Al-Jabri and other clerics for the 

criminal hudud, Islamic penal or hudud to be allowed. 

So, in broad, the clerics also give out a statement 

that is actually quite difficult, yes for Islamic 

penal or Hudud to be able to be implemented. The 

requirement proposed by the clerics for the enactment 

of hudud or Islamic penal, related to the criminal 

regarding sexual, sexual intercourse, is, among 



others, fundamental basic rights must be met. Then, 

there is no forgiveness, if indeed there is no 

forgiveness, there will be no repentance, for example, 

there will be no syubhat element, only then it could 

be implemented. For example, what is ... Mohammad Abed 

al- Jabri in his book entitling Democracy, Human 

Rights and Law in Islamic Thought explained that 

according to Al-Jabri, in Al-Quran as well has 

hadiths, there are seven points of human rights that 

could be excerpted from Al-Quran, namely: 

1. The right to live and enjoy the life. Then, 

2. The right to hold a belief. 

3. The right to obtain knowledge. 

4. The right to disagree. 

5. The right to be in deliberation. 

6. The right for equality and justice. 

7. The right of the persecuted. 

These are the basic rights which, if the people 

cannot enjoy these, the punishment which is available 

in the sharia, yes including hudud (penalties) cannot be 

executed fairly, said Al-Jabri. He also added, “Without 

putting an end to poverty, ignorance and the injustice 

of the rulers and the injustices of the strong against 

the weak, the hudud will remain exposed to doubt. And, the 

Prophetic hadith says, ‘avoid the hudud (penalties) 

when in doubt.’” 



So, roughly Mohammad Abed Al-Jabri, as long as the 

people’s basic rights are not yet met, the country is 

not yet able to meet it, then the execution of hudud 

(penalties) is still in doubtful condition or not yet 

meet any condition. And in line with the Prophet’s hadith, 

“Idrra'uu al-hudud bi al-syubuhat.” Avoid the execution 

of hudud if there are doubtful matters or considerations 

which make is something that is still doubtful. 

Then, the eighth consideration. This is a consideration 

regarding the impact of applying Islamic penal which 

was formulated by the scholars (fuqaha) during classical 

period, on the protection of human rights. A legal expert, 

for example, Abdullahi Ahmed an-Na’im in his book Toward 

an Islamic Reformation, he, among others, said that when 

the so called Islamic alternative in the term of Sharia’a 

has been attempted in countries like Iran, Pakistan, 

and Sudan, it has created more problems than it has 

solved because those countries who realized Sharia faced 

some problems in connection with global demand like 

international law and human rights. 

This statement must be understood as, that the sharia 

referred to by An- Na’im is the sharia as provided, as 

understood in the books of fikih texts that were written 

by the clerics since the classical age which tend to 

be textual in understanding religious teaching.  



The ninth consideration, it is the impact of the 

extension on definition in Article 284. So, there are 

several potentials that could have a wide impact or 

negative impact if the meaning Article 284 Indonesian 

Criminal Code is extended. If the formulation of Article 

284 is extended in its criminalization until outside 

the scope of marriage and its offense is changed from 

complaint offense into normal offense, as intended by the 

Appellants, it does not only change the entire structure 

of Article 284, but will also result in several 

criminalization potentials against people, due to one 

thing or another, whose marriage is not recognized by 

the country. So, because their marriage is not legalized, 

then it would be prone to be alleged as adultery and 

it would be prone to be an object of criminalization. 

Detriment the constitutional rights of victim of 

sexual violence, this also has the potential to be victim 

of constitutional right, the women who are the victim of 

sexual violence, especially considering that in this 

violence there are form of violence which is direct in 

nature, as well as indirect violence, especially with the 

modus of sexual exploitation which was carried out, sometimes, 

in the period of dating and so on, for example. Often, 

it is women who become a victim of exploitation as well 

as a victim of sexual assault, both direct assault as 

well as indirect. 



If Indonesian people would really like to amend the 

Book of Indonesian Criminal Code, which in it, includes 

the change of definition of adultery that is adopted from 

fiqh or Islamic law or from any religious understanding, 

hence it can encompass extra-marital sexual relationship, 

including those committed by unmarried couple, then it 

should be discussed in the legislative institution by 

involving a wider stakeholder, including parts of 

Indonesian people who will be affected by the change 

in that regulation. Hence, a truly fair, sensible, prudent, 

and merciful law for Indonesian people is conceived, 

without discrimination on any grounds. 

Next. For that, for the sake of justice for all of 

Indonesian people, the Constitutional Court should better 

refuse the Appellants’ motion, let the amendment or 

improvement of these articles under the Book of the 

Indonesian Criminal Code is submitted to the institution 

of legislators, namely the government and the House of 

Representatives hence it will be more easily adjusted 

with the current development. In other words, let it 

remain as an open legal policy. 

6. Mahmud Syaltout 

Simply, actually there are five approaches in the 

legal approach, the first is positivist approach, 

which I will not speak about in here. And the second, 

is post-positivism approach, this is not very popular 



in Indonesia. And second, transformative approach, it is 

quite popular, for example our friends who follow or 

agree with the genre of Mr. Satjipto Rahardjo tend to 

use transformative approach, and then next is legal 

constructivism approach, this is an anthropological or 

sociological approach which then enter into legal area. 

And then last is pragmatism approach, this is an approach 

that should be used the legal drafter from the government’s 

side. 

While post-positivism approach itself has several 

approaches. First, there is a benefit of the doubt. So, 

approximately if, for example, this is changed, there 

will be benefits. Such approach is usually an approach 

used by legal anthropologists which then enter into the 

area of law and then it plays with quantitative. 

Then, the second, this is an improvement from the 

analytical hierarchy process, it is called analytical 

reproduction process from Thomas Saaty. Its approach 

uses algorithm, I also teach this in the campus, in the 

study of European area, in European law. And then, there 

is what we called as unobserved component model, it is 

a quantitative approach and further it tends to be an 

American Approach. And then there are system dynamics, 

that is, entering all data, the data is run, and then we 

have all the equation and so on, we can know its impact, 



what would it be if it fits the budget, how would it be, 

can we use this. 

Using the approach of budget allocation process, this 

is an approach used by the OECD, developed countries and 

then countries that are members of the European Union. 

Then from the budget allocation process approach, I use 

what is called with pieces’ approach or political, 

institutional, social, cognitive, and economic systemic 

approach, where we position all articles, all cases, all 

literatures into five variables. How is its cost impact 

as well as its benefit politically, institutionally, 

socially, cognitively, economically? Then we can measure 

the impact that seems forcible and non-forcible. 

Then we can see its impact from two aspects, inward 

and outward looking, from there we have a complete 

understanding about how is the systemic impact of an 

amendment of an article or an amendment of a law, or 

laws and regulations. 

Move on to the motion’s analysis. Well, to enter into 

the motion’s analysis, we should take a look at Article 

284, 285, as well as 292 which, in nomenclature are in 

the area of decency cases. So, for example if we open the 

operational data of the National Police of the Republic 

of Indonesia, we can find out the portion of decency 

cases out of the total cases handled by the National 

Police of the Republic of Indonesia, this then, we have 



not spoken about the jurisdiction of the public attorney 

and so on, its amount is actually not that significant. 

If we play with statistics, this is not significant, it 

can be ignored, but we cannot do it, it is only 2,22%. 

If, for example, we compare with chancel, it is nothing, 

chancel is 28 times compared to for example, this case. 

Even a more specific coincidence, decency cases which 

are handled by National Police of the Republic of 

Indonesia, there are obscene act, adultery, there is rape 

which means that actually, adultery is also regulated 

here by the country in fact, but then yes, very specific, 

as we all know together, actually the portion of adultery 

itself can be discovered, actually, because that case are 

not much handled by the National Police of the Republic 

of Indonesia, only 26,53%, the big portion is actually 

obscenity act, which is 47,85%, while rape is 25,62%. 

Coding toward 241 existing documents, that are submitted 

by our friends in YLBHI. Well, from here can know that the 

largest portion of that systemic aspect is economic 

consideration, then the second is political aspect, 

amounting to 19,43%, institutional 12,96%, social 6,88%, 

cognitive 4,86%. We also measure, for example, we assume 

all things proposed by the Appellants as benefit, we 

also calculate it. But for example, in the future from 

statistical computer calculation of qualitative data analysis, 

actually the propositions that is petitioned by the 



Appellants is bigger in the aspects of cognitive, social, 

economy is only 2%, it is small, insignificant. 

The first, obviously, polygamy is not in conformity 

with Law Number 1 Year 1974. For example, later, supposedly, 

for example in Law Number 1 Year 1974 there is a strict, 

such as the first wife cannot meet her obligation, and 

then there is consent, and so on. When it is not met, it 

means that actually, the relationship with the second wife, 

which then all this time we considered normal, it becomes 

criminal. And then second, for example, unregistered marriage 

which is only in line with religion. And then the third, 

rape victim who is pregnant and unable to be proven. These 

can also be subject to extension norm of all articles 

being petitioned by the Appellants.  

Then, the last. Marriages based on religion or tradition 

which are not always recognized by the country. For example, 

for several cases, marriages committed by our friends 

Ahmadiyah, for example. Or for example, the marriages done 

by Wetu Telu, and so on, which then are not always recognized 

by the state. 

Then, from here we just take the simplest parameter. 

The most minimum estimation which then the data is 

available. If the data is not available, yesterday we 

once discussed about it. Okay, we would like to calculate 

everything. Where can we get the data? Okay. We are in 

the stage of post-positivism approach using quantitative 



is always based on data. Where is the data from? The data, 

we use the data from the Supreme Court. We obtain polygamy 

cases which result in divorce in all district courts 

as well as religious high court. Then, we also obtain 

the data of isbat (confirmation) marriage. They, who 

previously carried out unregistered marriage, and then 

they ask to be recorded. We have all, have data even 

if from the existing trend. Their tendency to request 

for itsbat (confirmation) marriage declines, except in 

the month of February year 2016, its trend was higher 

compared to the previous year. 

From the available total, we could then perform a 

systemic calculation with. From the total budget that is 

budgeted by the national police, the public prosecutor’s 

office, or district court, for example from the police 

from probing, investigation, and so on, its accumulation 

is Rp3.000.000,00. And then, how much is from the 

district attorney, and so on. Then, the same goes to 

district court as well as high court until the Supreme 

Court. The amount of total handling cost of three criminal 

cases based on, yes, three offenses in the Indonesian 

Criminal Code Article 284, and Article 285, as well as 

Article 292, has the total amount of Rp322 billion, two 

hundred Rp331.556.960,00. 

If then Article 384, Article 385, and Article 292 

of the Indonesian Criminal Code are changed, then the 



cost of the country for its law enforcement shall be 

Rp7.213.827.887,00. Meaning, there will be a significant 

increase for law enforcement in the amendment of the 

three articles of the Indonesian Criminal Code as much 

as 22,38 times. 

 

VII. INDONESIAN ULEMA COUNCIL (MUI) 

Indonesia as a lawful state with the Belief in the One 

Almighty God that as has been occurred an amendment to the 

Constitution of the Republic of Indonesia that are quite 

fundamental, that is in the Provisions of Norm Article 1 

verse (2) and verse (3) of the Constitution of the Republic 

of Indonesia. In Article 1 verse (2) of the Constitution of 

the Republic of Indonesia which stated that Sovereignty 

is vested in the people and implemented pursuant to the 

Constitution of the Republic of Indonesia, and so on. That 

the declaration of Indonesian people’s independence to be 

sovereign in a state is based on a noble intention to 

live as a nation that is free and honorable, therefore 

the Third Paragraph of the Preamble of the Constitution 

of the Republic of Indonesia is opened with the statement by 

the grace of God Almighty and urged by the lofty aspiration 

to exist as a free nation, now therefore, the people of 

Indonesia declare herewith their independence. 

 That in the view of the Indonesian Ulema Council, 

plurality of Indonesian people is reflected by whether 



geographical condition, ethnicity, culture, as well as 

religion, but from political aspect, it is a unification 

that completes each other as concluded in the state’s motto 

Bhineka Tunggal Ika. That in line with that, in the view 

of the Indonesian Ulema Council, the law should be seen 

as a whole, the law does not stand alone, instead there is a 

very close relationship, very strong connection to God, 

even God is perceived as the main source of law. This was 

stated in the Preamble of the Constitution of the Republic 

of Indonesia in the Third Paragraph which declared by the 

grace of God Almighty and so on. 

That such view has a juridical consequence toward all 

laws and regulations that should refer to and should be 

sourced on theological values, namely the Belief in One 

Almighty God. The view of the Indonesian Ulema Council as 

such, is in line with the opinion of the Constitutional Court 

in the Ruling of Constitutional Court Number 140/PUU/VII/2009, 

the Court stated that Pancasila had become the state’s 

foundation that should be accepted by the entire citizens. 

That based on the description above, the lawful country 

that is intended to be established and enforced is a country 

of law which law building in various laws and regulations 

are in conformity with and bases its formulation upon the 

values of Pancasila which refer to the value of Belief in 

One Almighty God. 



The provisions of Article 284 verse (1), verse (2), verse 

(3), verse (4), verse (5), Article 292 and Article 285 of 

the Indonesian Criminal Code are not in line with the 

value of Pancasila. As described above, the Indonesian 

Ulema Council opined that the value of Pancasila as the 

nation’s philosophical value had been inscribed in the 

Preamble of the Constitution of the Republic of Indonesia. 

That in the view of the Indonesian Ulema Council, 

Islamic law which is derived from Al-Quran and as Sunna 

of Rasulallah S.A.W. was formulated by the theologians with 

the ijtihad method. It had conceived a legal product namely 

fikih and enactment of law (fatwa) which aims to achieve 5 

kinds of benefit. Huddin (benefit of religion), hi lunas 

(preservation of soul), hifdhul (preservation of mind), hifdhul 

nasal (preservation of descendants), and hifdulmal (preservation 

of assets). 

That outside the purpose of religious preservation, 

what is intended by the Islamic law is basically the same 

with what is intended by the penal code, product of the 

Dutch colonial era. Perhaps also by other penal code system. 

That Islamic law regulates personal freedom in committing 

sexual relationship. That it is only allowed to be done by a 

husband and a wife under a lawful marriage relationship. 

Islamic law regulates sexual freedom for personal interest as 

well as for community interest. Because sexual relationship 



outside a lawful marriage could threaten the life of 

community and degrade humanity’s dignity. 

The prohibition against adultery does not merely have 

the potential to create chaos in the descendant line of 

children. It also has the potential to spread diseases caused 

by the habit of free sex. The prohibition of sexual intercourse 

is not merely between a man and a woman out of marriage, 

but also same sex sexual intercourse. A man and a man, and 

sexual intercourse of fellow women or sihak. Sexual intercourse 

with an animal (voice is unclear), and sexual intercourse 

by rape. That Article 284 of the Indonesian Criminal Code 

has stated to sentenced to jail for nine months the longest. 

Any married man or a man who has a wife who knowing 

that Article 27 of the Civil Code is applicable to him, 

commits adultery. 

b. Any married woman or a woman who has a husband who 

commits adultery. 

2.A. Any man who takes a direct part in the act knowing 

that the guilty co-partner  is  married. And so on. 

That observing the provision of Article 284 verse (1), 

verse (2), verse (3), verse (4), verse (5) of the Indonesian 

Criminal Code, it is a penal code norm that does not 

threatened each person who commits adultery, but only 

threatens a man or a woman who is in the status of marriage. 

While any unmarried man or woman, are not threatened by 

any sanction. While their behaviors are as destructive 



toward the joints of Indonesian people morality. The absence 

of sanction for adultery criminal act for unmarried man 

and woman showed weakness on that legal norm. It is because 

the type and indicator of the action is the same but the 

punishment is different. 

Therefore, an extension is required on the definition 

of adultery in Article 284 of the Indonesian Criminal 

Code in order to be in line with the principle of Belief 

in One Almighty God. That it is related with the provisions 

of Law of Marriage formulation of Article 284 verse (1), 

verse (2), verse (3), verse (4), verse (5) of the Indonesian 

Criminal Code clearly harm, threaten, and even damage the 

values of the provision of Article 28B. 

That in the view of the Indonesian Ulema Council, the 

definition of adultery should be taken back to the basic 

definition. Which is an intercourse between a man and a woman 

out of marriage. Whether it is committed by a married person, 

or a not married person. Whether committed in general 

location/prostitution area, as well as in private space. 

This basic definition is based on Al-Quran letter of 

Al Annam verse 151, letter of An-Nur verse 2 and 3, 

letter of Al Isra. “Wala Taqrabu fawahisa ma dhoharo minha 

wama baton, azani wazani fajlidu kula wahidin min huma 

miatakjaldah al ayah.” In the letter of Al Isra, “Wala taqrabu 

zina innahu kana fahisyah wasaa sabila.” 



That the Ulema Council can understand that colonial 

penal code does state that adultery is a decency offense. 

And therefore, it is viewed as a type of criminal action 

that violates decency. That due to that, the definition of 

Article 284 verse (1), verse (2), verse (3), verse (4), verse 

(5) is in line with Article 28D verse (1), Article 28E verse 

(1) of the Constitution of the Republic of Indonesia, 

Article 28D verse (1) and so on. 

That as such, the Indonesian Ulema Council petition 

to the Constitutional Court in order to consider Islamic 

law as a foundation to extend the definition of adultery 

as described above in line with the principle of Belief 

in the One Almighty God as stated in Pancasila as the 

source of all sources of the country’s law. So is the 

principle of just and civilized humanity. Without any 

change to the definition of adultery in the Indonesian 

Criminal Code, it means that the country let the practice 

of free relationship outside a lawful marriage which has 

proven to cause many disadvantages not only to the wholeness 

of a family, but also to the degradation of the nation’s 

character and moral, and also the emergence of various social 

behavior and diseases in the people which are caused by 

the spreading of adultery among the people. 

That as such, the Indonesian Ulema Council petition 

the Constitutional Court in order to declare that the 

norm of adultery in the Indonesian Criminal Code only 



happens if it is committed by a man or a woman who is in 

a marriage relationship, does not have a binding legal 

force as long as it does not signify as any man and woman 

who commits adultery. 

That as such, the Indonesian Ulema Council as Relevant 

Party shares the same idea with the Appellants’ motion which 

stated, “Article 284 verse (1) number 1A of the Indonesian 

Criminal Code along the phrase ‘married man’ and phrase ‘who 

knowing that Article 27 of the Civil Code is applicable 

to him’ was contradictory against the Constitution of the 

Republic of Indonesia and did not have a legal force; hence 

it should be read as “any man who commits adultery”. Article 

284 verse (1) number 1B along the phrase ‘any married woman’ 

was contradictory against the Constitution of the Republic 

of Indonesia and did not have a legal force; hence it 

should be read as “any woman who commits adultery”. 

Article 284 verse (1) number 2A along the phrase ‘knowing 

that the guilty co-partner is married’ was contradictory 

against the Constitution of the Republic of Indonesia and 

did not have a legal force; hence it should be read as 

2A, “any unmarried woman who participated in committing 

such act”. Article 284 verse (1) number 2B along the phrase 

‘any unmarried woman’ and the phrase ‘knowing that the guilty 

co-partner is married and that Article 27 of the Civil 

Code is applicable to him’ was contradictory against the 

Constitution of the Republic of Indonesia and did not have a 



legal force; hence it should be read as 2B, “any woman 

who participated in committing such act.” 

Let us turn to page 22. That the provision of Article 

285 of the Indonesian Criminal Code is a provision that 

opens the opportunity and free the perpetrator, either a 

man or a woman to force a man in a coercive manner and to 

conduct violence because in the article a quo it only 

imposes sanction for the perpetrator who forces a woman, 

but a man being raped, its perpetrator is not punished. 

That based on the description above, the provision of 

Article 285 of the Indonesian Criminal Code is no longer 

able as a written legal norm that could protect or prevent 

the occurrence of sexual criminal action, both in a 

heterosexual and homosexual way. 

Therefore, the provision of Article 285 of the Indonesian 

Criminal Code is still discriminative in nature and its 

impact toward the society should be seen as a whole, whether 

the rape committed in a heterosexual as well as homosexual 

way. Hence, Article 285 of the Indonesian Criminal Code 

is not in line with the provision of Article 28I verse 

(2) and Article 28D verse (1) of the Constitution of the 

Republic of Indonesia. 

That according to the Ulema Council, the new provision 

of the Dutch penal code is in line with the provision of 

Islamic law which views rape as something that can occur 

among opposite sex as well as same sex. As such, the woman 



or the man being raped shall be free of any legal claim. 

Based on the hadith of Rasulullah which said that someone 

who is being forced is free from any lawsuit. 

That according to Islamic law, rape in a heterosexual 

way is included in adultery criminal action. In addition 

to heterosexual, rape can also happen in a homosexual way. 

That according to the Indonesian Ulema Council, the 

definition of rape that is provided under Article 285 of 

the Indonesian Criminal Code needs to be extended so that 

it will not be limited only to the rape by a man against 

a woman who is not his wife, but to also include rape in 

an extensive meaning, either a man against a woman, a man 

against a man, a woman against a man, or a woman against a 

woman. 

Upon that ground, the Indonesian Ulema Council presented 

a petition to the Constitutional Court to extend the 

meaning of norm of Article 285 of the Indonesian Criminal 

Code so that this article does not have a binding legal 

force so long as it is not signified as rape by a man 

against a woman, rape by a man against a man, rape by a 

woman against a man and a woman against a woman. That as 

such, the Indonesian Ulema Council as Relevant Party shares 

the same idea with the Appellants’ motion which stated 

that Article 285 of the Indonesian Criminal Code along 

the phrase ‘a woman … out of marriage’ was contradictory 

against the Constitution of the Republic of Indonesia and 



did not have a legal force; hence it should be read as, 

any person who by using force or threat of force, forces 

anyone to have sexual intercourse with him, shall, being 

guilty of rape, be punished with a maximum imprisonment 

of twelve years. 

Article 292 of the Indonesian Criminal Code degrades 

human’s dignity and does not have legal certainty. That each 

person is entitled to be free from a treatment which 

degrades the degree of human’s dignity as intended in the 

provision of Article 28G verse (2) of the Constitution of 

the Republic of Indonesia which stated, “Each person has 

the right to be free from torture or inhuman and degrading 

treatment and shall be entitled to obtain political asylum 

from another country, and so on.” 

That the provision of Article 292 of the Indonesian 

Criminal Code which stated that any adult who commits any 

obscene act with it minor of the same sex whose minority 

he knows or reasonably should presume, shall be punished 

by a maximum imprisonment of five years, is a norm that opens 

an opportunity to commit obscene act such as committing sexual 

intercourse with the same sex, that is between fellow women, 

fellow men, same sex obscene act as provided under Article 

292 of the Indonesian Criminal Code only emphasizes on same 

sex obscene act which is committed by an adult to a minor. 

This provision contains the meaning that if the obscene 

act is committed same sex and by adults, it will not be 



sanctioned. This provision, instead, provides an opportunity 

and legalize the relationship between adults of the same 

sex, while that deed is a very restricted deed. 

Therefore, the provision of Article 292 of the Indonesian 

Criminal Code, its definition should be extended, which is 

that obscene act should not be limited to the victim of 

obscene act that is a minor, but also toward adult of the 

same sex, men and same sex women. 

That in the view of the Indonesian Ulema Council, obscenity 

act that is committed between fellow women, fellow men, 

is a despicable deed that is condemned by Allah SWT. This 

has been confirmed in several verses in the Al-Quran, among 

others, “Innakum lata’tuna arrijala syahwatan min duni annisa 

bal antum qaumu musrifun.” This affirmation is repeated for 

a total of 8 times in the Alquran, as compared to the 

prohibition to kill, which is only 7 times. 

That the provision of Article 292 of the Indonesian 

Criminal Code only contains provisions which has the 

potential to cause the absence of certainty under the law, 

hence its impact is, the provision a quo will cause damages 

for the people and tends to result in the violation of 

citizen to obtain a certainty before the law that is just. 

That with the description above, the Indonesian Ulema 

Council petitioned to the Constitutional Court to consider 

the extension of definition of same sex obscenity act in 

Article 292 of the Indonesian Criminal Code, which is not 



only to a person that is still a minor, but also to include 

adult. Hence, Article 292 of the Indonesian Criminal Code 

does not have a binding legal force as long as it is not 

signified as any person who commits any obscene act with 

a person of the same sex, shall be punished by a maximum 

imprisonment of five years. 

That as such, the Indonesian Ulema Council as Relevant 

Party shares the same idea with the Appellants’ motion which 

stated, “Article 292 of the Indonesian Criminal Code along 

the phrase adult, the phrase minor and the phrase whose minority 

he knows or reasonably should presume was contradictory 

against the Constitution of the Republic of Indonesia.” 

Hence it should be read as, any person who commits any obscene 

act with a person of the same sex, shall be punished by a 

maximum imprisonment of five years. 

Petitum. 

Based on the propositions of the Relevant Parties above, 

the Relevant Parties petitioned the Constitutional Court 

to grant the following things. 

1. To grant the Appellants’ motion in whole. 

2. To state 

a. Article 284 verse (1) number 1a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 

Year 1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 



Code for All Area of the Republic of Indonesia And 

to Change the Book of a Criminal Code (State Gazette 

Number 127 Year 1958, Supplement to State Gazette 

Number 1660 Year 1958) as long as it is not signified 

as a man who … commits adultery. 

b. Article 284 verse (1) number 1B of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) as long as it is not 

signified as a woman who commits adultery. 

c. Article 284 verse (1) number 2A of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book of 

Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law Number 

1 Year 1946 concerning Regulations of Penal Code for 

All Area of the Republic of Indonesia And to Change the 

Book of Indonesian Criminal Code (State Gazette Number 

127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it is not signified as 

any man who takes a direct part in the act. 



d. Article 284 verse (1) number 2B of Law Number 1 

Year and so on as long as it is not signified as 

woman who takes a direct part in the act. 

e. Article 284 verse (2) verse (3) verse (4) and verse (5) 

of Law Number 1 Year 1946 concerning Regulations of 

Penal Code or Book of Indonesian Criminal Code juncto 

Law number 73 Year 1958 concerning Stating the 

Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 

Criminal Code juncto Law number 73 Year 1958 concerning 

Stating the Effectiveness of Law Number 1 Year 1946 

concerning Regulations of Penal Code for All Area 

of the Republic of Indonesia And to Change the Book of 

Indonesian Criminal Code (State Gazette Number 127 

Year 1958, Supplement to State Gazette Number 1660 

Year 1958) as long as it is not signified as, any 

person who by using force or threat of force forces 

a woman to have sexual intercourse with him out of 

marriage, shall, being guilty of rape, shall be punished 

with a maximum imprisonment of twelve years. 



g. Article 292 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian Criminal 

Code juncto Law number 73 Year 1958 concerning Stating 

the Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958) 

as long as it is not signified as, any adult who 

commits any obscene act with it minor of the same 

sex whose minority he knows or reasonably should 

presume, shall be punished by a maximum imprisonment 

of five years. 

3. To state as to not having a binding legal force. 

a. Article 284 verse (1) number 1A of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 

Year 1958 concerning Stating the Effectiveness of 

Law Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And 

to Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 

Gazette Number 1660 Year 1958) as long as it did 

not translate as a man who … commits adultery. 

b. Article 284 verse (1) number 1.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 



of Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And 

to Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State Gazette 

Number 1660 Year 1958) as long as it did not translate 

as woman who commits adultery. 

c. Article 284 verse (1) number 2.a of Law Number 1 Year 

1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 Year 

1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State Gazette 

Number 1660 Year 1958) as long as it did not translate 

as any man who takes a direct part in the act. 

d. Article 284 verse (1) number 2.b of Law Number 1 

Year 1946 concerning Regulations of Penal Code or Book 

of Indonesian Criminal Code juncto Law number 73 

Year 1958 concerning Stating the Effectiveness of Law 

Number 1 Year 1946 concerning Regulations of Penal 

Code for All Area of the Republic of Indonesia And to 

Change the Book of Indonesian Criminal Code (State 

Gazette Number 127 Year 1958, Supplement to State 



Gazette Number 1660 Year 1958) as long as it did not 

translate as woman who takes a direct part in the act. 

e. Article 284 verse (2) verse (3) verse (4) and verse 

(5) of Law Number 1 Year 1946 concerning Regulations 

of Penal Code or Book of Indonesian Criminal Code 

juncto Law number 73 Year 1958 concerning Stating the 

Effectiveness of Law Number 1 Year 1946 concerning 

Regulations of Penal Code for All Area of the Republic 

of Indonesia And to Change the Book of Indonesian 

Criminal Code (State Gazette Number 127 Year 1958, 

Supplement to State Gazette Number 1660 Year 1958). 

f. Article 285 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 

Criminal Code juncto Law number 73 Year 1958 concerning 

Stating the Effectiveness of Law Number 1 Year 1946 

concerning Regulations of Penal Code for All Area 

of the Republic of Indonesia And to Change the Book 

of Indonesian Criminal Code (State Gazette Number 

127 Year 1958, Supplement to State Gazette Number 

1660 Year 1958) as long as it did not translate as, 

any person who by using force or threat of force 

forces a woman to have sexual intercourse with him 

out of marriage, shall, being guilty of rape, shall be 

punished with a maximum imprisonment of twelve years. 

g. Article 292 of Law Number 1 Year 1946 concerning 

Regulations of Penal Code or Book of Indonesian 



Criminal Code juncto Law number 73 Year 1958 concerning 

Stating the Effectiveness of Law Number 1 Year 1946 

concerning Regulations of Penal Code for All Area 

of the Republic of Indonesia And to Change the Book 

of Indonesian Criminal Code (State Gazette Number 

127 Year 1958, Supplement to State Gazette Number 1660 

Year 1958) as long as it did not translate as, any 

adult who commits any obscene act with it minor of 

the same sex whose minority he knows or reasonably 

should presume, shall be punished by a maximum 

imprisonment of five years. 

 

To order to publish this ruling in the State Gazette of 

the Republic of Indonesia as it should be or if the 

Constitutional Court had another opinion, we hereby 

request for the most just decision. 

 

In addition to that, the Court has heard the information 

from three experts who are heard in the court on 7th 

November 2016 and 16th November 2016, which, in essence are 

as follow: 

1. Syaiful Bakhri 

That, in principle, adultery comes from Arabic language, 

which is zanah, that means intercourse between a man 

and a woman who is not bound by marriage. Literally, 

adultery means a despicable behavior. In the definition 



of the term adultery is the sexual relationship with 

between a man and woman who are not married with each 

other. 

Concerning adultery in the current prevailing 

Indonesian Criminal Code, it is provided under Chapter 

16 concerning Crime Against Decency. The provision 

which in particular regulate about adultery under Article 

284 which stated, verse (1), “Shall be punished for 

nine months, the longest a married man, commit adultery, 

who knowing that Article 27 BW (Burgerlijk Wetboek) or 

the Indonesian Civil Code is applicable to him. b. A 

married woman, commit adultery. Second, a. any man who 

takes a direct part, knowing that the guilty co-partner 

is married.” b. any unmarried woman who takes a direct 

part in the act knowing that the guilty copartner is 

married and that Article 27BW is applicable to him. 

Verse (2), no prosecution shall be instituted unless 

by complaint of the insulted spouse, followed, if to 

the spouse Article 27 BW is applicable, within the time 

of three months by a demand for divorce or severance 

from board and bed on the ground of the same act. 

Verse (3), In respect of this complaint Articles 72, 

73 and 75 shall not be applicable. Verse (4), the complaint 

may be withdrawn as long as the judicial investigation has 

not commenced. Verse (5), If Article 27 BW is applicable 

to the spouse, the complaint shall not be complied 



with as long as the marriage has not been severed by 

divorce or the verdict whereby severance from board 

and bed has been pronounced, has not become final. 

The adultery or overspel act referred to under Article 

284 verse (1) of the Indonesian Criminal Code is an 

offense of offset the lead or a crime that should be 

performed intentionally, it means that the element of 

intention should be proven to exist in the perpetrator 

in order for him to be stated as meeting the element of 

intentional in performing one of the adultery criminal 

acts as provided under Article 284 verse (1) number 1 

letter a and b, and number 2 letter a and b of the 

Indonesian Criminal Code. 

Whereas due to that, adultery is stated as one of 

the crimes against decency in wetboek van strafrecht 

or the Book of Indonesian Civil Code and for a woman, a 

fully equal capacity to that of a man’s, has been granted 

to her, which is not only as the party who can be a 

subject of adultery act but also in each capacity as a 

party who can file for complaint and ask for divorce 

if they felt the need to do so because adultery act 

has been committed by their husband with another women 

or an adultery act has been committed by their wife with 

another men.  

The criminal act of adultery gains an attention under 

the Bill of the Indonesian Criminal Code year 2015 



with the additions of new article which provide about 

adultery. The following is the content of the Bill. Shall 

be punished with jail sentence for five years, due to 

adultery, the longest. 

Any married man who commits an intercourse with a 

woman out of marriage. Any married woman who commits an 

intercourse with any man out of marriage. Any unmarried 

man who commits an intercourse while knowing that the 

woman partner is married. Any unmarried woman who commits 

an intercourse while knowing that the man partner is 

married. A man and a woman who each is not in a lawful 

marriage, who commit intercourse. The criminal action as 

referred to in verse (1) shall not be charged unless 

upon complaint of a husband/wife or any third party who 

is faulted. The provision of Article 25, Article 26, 

and Article 28 shall not apply to the complaint referred 

to under verse (2). The complaint may be withdrawn as 

long as the judicial investigation has not commenced. 

From the aforementioned regulation under Article 483 

of the 2015 Bill of the Indonesian Criminal Code, it 

can be concluded that the definition of criminal act of 

adultery is an act of committing intercourse between 

two married perpetrators or one of which is married, but 

in this article, the specification of adultery criminal 

act is extended into any man and any woman who are not 

lawfully married, who commits intercourse. 



In addition to that, in relation to the criminal 

sanction, a definition, purpose, and various criminal 

sanctions will be shown, both in the Indonesian Criminal 

Code or the 2015 Bill of the Indonesian Criminal Code. 

Criminal sanction is the third principal matter in the 

criminal code. The first principal matter is the action 

which is prohibited and threatened by the criminal or 

criminal act. And the second principal matter, the act 

being charged with crime from the perpetrator or the fault, 

is actually a means or an instrument used to achieve 

the purpose of the criminal code. 

As such, the criminal sanction to achieve the genuine 

purpose of the criminal code in relation to the sanction 

of adultery criminal act, either under the Indonesian 

Criminal Code or in the 2015 Bill of the Indonesian 

Criminal Code, under Article 284 verse (1) of the 

Indonesian Criminal Code is mentioned that it is 

threatened with jail time of nine months the longest. As 

such, for anyone who violates the provision of Article 

284 of the Indonesian Criminal Code or have committed 

a decency crime, they shall be sentenced for nine months 

the latest, as the sanction of that crime. The provision 

of sanction on adultery criminal act under Article 284 

verse (1) of the Indonesian Criminal Code is in line 

with Prof. Hartz’s opinion, which stated that the 

characteristics of a crime are: 



1. Contains suffering or other unpleasant consequences. 

2. Is subject to anyone who truly or is alleged to be 

truly commits a criminal act. 

3. Is subject in relation to a criminal act which 

violates the provision of law. 

4. Is intentionally committed by … by anyone other 

than the perpetrator of the crime. 

5. Is sanctioned and executed by the ruler in accordance 

to the provision of the law being violated by that 

crime. 

In addition to being in line with Prof. Hartz’s 

opinion, one, in principle, it is an imposition of a 

suffering or other unpleasant consequences. Second, it 

is intentionally given by other person or entity who 

has the authority. Third, it is imposed upon someone who 

has committed a criminal action according to the law. 

The sanction against adultery crime under the 2015 

Bill of the Indonesian Criminal Code has been specified 

under Article 483 verse (1) which stated, “shall be 

penalized due to adultery with jail time of 5 years 

the longest.” 

As such, it can be known that the sanction threat 

under Article 284 verse (1) of the Indonesian Criminal 

Code is clearly different to the sanction threat under 

Article 483 verse (1) of the 2015 Bill of the Indonesian 

Criminal Code. For anyone who violates the provision 



under Article 483 verse (1) of the 2015 Bill of the 

Indonesian Criminal Code or have violated any decency 

crime, namely adultery crime, as the sanction of that 

action, jail time of 5 years the longest shall be imposed. 

Where the sanction for adultery criminal act under Article 

483 verse (1) of the 2015 Bill of the Indonesian Criminal 

Code has been in line with the opinion of a Penal Code 

Expert, Prof. Hartz and Prof. Muladi. 

Both specified the characteristics of a crime or 

sanction, in which the characteristics of a sanction contain 

suffering, hardship, and other unpleasant consequences. 

Because the sanction upon adultery crime is imposed under 

Article 483 verse (1) of the 2015 Bill of the Indonesian 

Criminal Code, which is with jail time of 5 years the 

longest, is an unpleasant and miserable punishment. 

Hence, in order to achieve the goal of penal code, 

according to Expert, for the provision of sanctions 

imposed upon adultery criminal action, it is better to 

provide the provision of adultery criminal action sanction 

in the Bills of the Indonesian Criminal Code. Where 

under Article 483 verse (1) of the Bills, its criminal 

threat is heavier than the provision of sanction of 

adultery criminal action under Article 284 verse (1) 

of the Indonesian Criminal Code. Because by seeing that 

the criminal threat is heavier, it is expected that the 

people will be more compliant toward that regulation 



and for any person who have committed adultery criminal 

act to be charged with a heavier penal, that is jail 

time for 5 years the longest is expected to give a 

deterrent effect. 

Based on the description as referred to, the 

provision under the currently prevailing Indonesian 

Criminal Code is governed under Chapter 16 concerning 

Crime against Decency. A provision which specifically 

regulates adultery and/or Article 284 of the Indonesian 

Criminal Code with the above regulation. In Article 284 

of the Indonesian Criminal Code, it can be concluded 

that the definition of adultery criminal action is an 

action of committing intercourse between two married 

perpetrators or one of them is bind in a marriage. As 

it is under Article 27 BW. 

Extra-marital sexual relationship between two unmarried 

people, is not at all an adultery criminal action.  

Perpetrator of adultery in the provision of Article 

284 of the Indonesian Criminal Code is threatened with 

imprisonment of maximum 9 months, adultery criminal action 

gains attention in the 2015 Bills of the Indonesian 

Criminal Code. With additions of new article which regulate 

adultery. 

The following is the content of the 2015 Bills of 

the Indonesian Criminal Code which regulates about adultery. 



Shall be criminalized with imprisonment of 5 years 

the longest. Any married man who commits an intercourse 

with a woman out of marriage. Any married woman who commits 

an intercourse with any man out of marriage. Any unmarried 

man who commits an intercourse while knowing that the 

woman partner is married. Any unmarried woman who commits 

an intercourse while knowing that the man partner is 

married. A man and a woman who each is not in a lawful 

marriage, who commit intercourse. 

The criminal action as referred to in verse (1) shall 

not be charged unless upon complaint of a husband/wife 

or any third party who is faulted. The provision of 

Article 25, Article 26, and Article 28 shall not apply to 

the complaint referred to under verse (2). The complaint 

may be withdrawn as long as the judicial investigation 

has not commenced. It can be seen that in Article 284 

verse (1) of the Indonesian Criminal Code, it was mentioned 

that the punishment for those who commit adultery crime 

shall be sentenced with a jail time nine months the 

longest. While the punishment for adultery criminal act 

which is regulated under the Bill of the of the Indonesian 

Criminal Code, it is mentioned under Article 483 verse (1) 

that shall be sentenced due to adultery with imprisonment 

of maximum 5 years.  

Based on the description above, we can know that the 

sanction that will be imposed upon adultery criminal 



action in the 2015 Bill of the of the Indonesian Criminal 

Code, its criminal threat is heavier than the punishment 

imposed under Article 284 verse (1) of the Indonesian 

Criminal Code. 

As such, in order to achieve the objective of that 

penal code, the expert opined that the provision of the 

sanction imposed to the perpetrator of adultery criminal 

act should use the 2015 Bill of the of the Indonesian 

Criminal Code where under Article 483 verse (1) of the 

Bill of the of the Indonesian Criminal Code, the criminal 

sanction is heavier than the punishment imposed under 

Article 284 verse (1) of the Indonesian Criminal Code. 

In addition to that, similar provision which is also 

amended due to nationalization of norm is related to 

the obscenity offense that should have included homosexual 

or lesbian offense. Such provision as referred to under 

Article 292 of the Indonesian Criminal Code which stated, 

“Any person who commits any obscene act with a person 

of the same sex, shall be punished by a maximum 

imprisonment of five years.” It actually has had its 

own vessel under Article 82 of Law Number 23 Year 2002 

concerning Child Protection that regulates each person 

who intentionally commit force or threat of force, force 

to commit trickery, a series of lies, or persuade a 

child to commit or let to be committed an obscenity 

act, shall be punished with imprisonment of maximum 15 



years and minimum 3 years and a penalty of maximum Rp 

300.000.000,00 and minimum Rp 60.000.000,00. 

That the determination of age limit as referred to 

under Article 292 of the Indonesian Criminal Code is 

clearly non-constitutional as provided under Article 

28B verse (1) of the Constitution of the Republic of 

Indonesia which stated, “Each person has the right to 

recognition, security, protection and certainty under the 

law that shall be just and treat everybody as equal 

before the law.” 

And Article 28B verse (1) of the Constitution of 

the Republic of Indonesia which stated, “Each person has 

the right to establish a family and to generate offspring 

through a lawful marriage.” Those are norms of written 

basic law, among others, regulate about each person’s right 

to has certainty under the law that is just. This right 

to obtain certainty under the law that is just can be 

met by the country by establishing a provision of 

written legal norm which nature is not open to 

multiple interpretation, does not confuse the people. 

In addition to that, the provision of Article 292 

of the Indonesian Criminal Code is a content of written 

law that is absurd and does not have a just certainty 

under the law. The phrase an adult as referred to in 

the article a quo, does not provide a clear meaning of 

the phrase adult. In that article a quo, it is not 



determined what are the parameter and criteria which 

stated that the perpetrator is an adult or not an adult 

because in reality, the maturity of a person can be measured 

from various things, namely age, behavior, even rituals 

being done as the sign that a person is already an adult. 

The provision of Article 292 of the Indonesian Criminal 

Code which also contains another phrase, which is the 

phrase minor. In this phrase minor, it is also odd due to 

the unclear parameter. A minor under Article 292 of the 

Indonesian Criminal Code, is it a minor in terms of 

attitude or his age aspect? This is what further is a 

norm that contains an absurd material, hence it does not 

have a certainty under the law that is just. 

Based on those matters, the expert opined that the 

provision of Article 292 of the Indonesian Criminal 

Code which has an absurd provision, has the potential 

to cause uncertainty under the law, hence the impact 

of that provision a quo will result in disadvantage 

for the people and tend to result in the violation of 

the citizen’s rights to obtain certainty under the law 

that is just. 

As such, the provision of Article 292 of the 

Indonesian Criminal Code is contradictory with Article 

28D verse (1) and Article 28B verse (1) of the constitution. 

2. Abdul Mujib 



Under Article 284 there is a keyword which probably 

needs to have a further extension of definition. Namely, 

there is the words that in criminal action, it is only 

related to a married husband and wife. So, it is a 

complaint offense, the charge is only allowed by a husband 

or a wife. Then in our motion, the Article 284 has the 

impression to limit that who is being disadvantaged in 

the case of infidelity is the husband or the wife that 

is bind in a lawful marriage. 

Through a lawful marriage, a husband and a wife can 

claim a charge. Then, we question about what if there 

is an adult man or a woman, but that person is not 

married, and he/she or has the status of widow/widower 

who commits sexual relationship on the basis of mutual 

attraction without any tie of a husband and wife, or a 

wife. Can this charge not be claimed? What we want is 

that, can parents not claim any charge? Why I said so 

because parents are the real owner of a child. A child 

is actually a parent’s responsibility. Whatever happens 

to a child, the parents can shelter, protect, and help 

for the good of their child. Even if a child is already 

an adult, the bond between a child and parents still 

continue. It even continues past death, just like the 

distribution of inheritance. Parents can charge a perpetrator 

who commits adultery against their child. Even if that 

adultery act is committed on the basis of mutual attraction. 



Your Honor Council of Judges that I respect. Parents 

are the owner of their own child. Why? Because a husband 

is an individual who receives the transfer of responsibility 

from the in laws. A husband actually is not the real owner 

of the responsibility. Due to being limited by marriage 

relationship. Once the marriage relationship disappears 

or divorce, that responsibility automatically disappears. 

Therefore, a husband can be in position to charge his 

wife’s adultery, especially parents are the real owner 

of that responsibility. Parents and family are “victim” 

due to the perpetrator of adultery against their child. 

As such, Your Honor, if parents cannot claim any 

charge on their child’s problem through complaint offense, 

it will result in: 

Weakening of the relationship or bond between parents 

and child, even terminated. 

A child does not have a protection from the parents. 

Even if the child feels that he/she is already an adult. 

The loss of preventive action through early prevention 

on the case which happens to his child. 

Your Honor, I also as a practitioner, sometimes open 

consultation. There are three cases which happen to a 

girl. I have three clients who feel extraordinary anxiety 

when they are about to be married. They are worried when 

they will do the first night, in which they are no longer 

virgins. They would like to be honest to their prospective 



husband before the marriage continues, but they are 

afraid. They are afraid that their husband would be 

angry and the marriage will be canceled. But if they 

are not honest, the first night might be a dreadful 

night and their husband might divorce them in the near 

time. This event once happened to a regent and an artist 

who got married for just one day and then three days 

later they got divorced, due to not enjoying his wife’s 

virginity. 

Psychologically, Your Honor, if the husband accepted 

the wife’s first night as it is, however curiosity 

would grow to feel her virginity when perhaps he had 

done it. 

Therefore, Your Honor. This will be unfortunate for a 

child who is already an adult, but not yet married. If 

that child does not have protection from his/her parents 

through the complaint offenses, there will be domino 

effect which occurred toward that child. 

The same goes to the problem of widow, where she is 

not bound by marriage. A widow could also be… her 

parents become her responsibility. There is a case which 

I … which I propose, namely the case of AA GB, which 

is now … is being widely discussed. Many from the victim’s 

side, wanted the victim to be visited and reminded 

about the strangeness of that hermitage, but it is not 



allowed … it is hindered by … by its owner to enter 

that hermitage. 

The victim himself at that time defended the 

hermitage, even defended his spiritual mentor. But when 

that case was blown up, the victim started to come to 

his senses and charged his spiritual mentor on the 

allegation of trickery of illegal drugs use. Even 

though he was reluctant to report sexual assault case. 

Because it was very rare for a victim to report in the 

matter of sexual assault, because that was a disgrace. 

Your Honor, if a girl or widow then does not have a 

bond with parents and parents cannot file a complaint 

offense, she will find obstacles for the next. Therefore, 

the conclusion in the extension of this article is that 

we request for this Article 284 to emphasize the meaning 

of the role and responsibility of parents or family 

toward their child’s problem, especially adultery problem, 

not only focus on the husband or wife. 

Further, in Article 285 there are the words, “Any 

person who by using force or threat of force forces a 

woman to have sexual intercourse with him out of marriage.” 

The keyword that we argue in this aspect is the word 

woman. Why is the word woman still in that sentence? 

Shouldn’t it be to just straightly say forces any person? 

Because if that so, if the object from that case is 

not only a woman, but also a man. 



The reason for the elimination of the word woman is 

first, to eliminate the word woman is first, to eliminate 

the word woman means to extend the definition of a 

rape’s victim. A victim is not only a woman, but also a 

man. Perpetrator of rape may be fellow men which is committed 

by gay people whose sexual orientation is homosexual. 

A man can be a victim of rape because these days there 

are many and bluntly, men have homosexual sexual orientation. 

There is a scale from zero, before it heterosexual, and 

there is a scale of six, fully homo, in the middle 

there is bisexual. If a person is a homo, a gay, whose 

sexual orientation is homosexual, he will not be passionate 

to perform sexual intercourse with a woman. He can only 

be passionate to have same sex sexual relationship. In 

this condition, it is certain that the victim is a 

man, not a woman. If there is still the word a woman 

in Article 285, in addition to not protecting the male 

victim, it also conserves gay people who endanger 

Indonesian nation these days. 

Gay people are people who violate a human’s sexual 

original disposition (fitrah). It is said so because 

initially in DSM (Diagnostic and Statistical Manual of 

Mental Disorders) composed by the American Psychiatrist 

Association which is then abbreviated as PPDGJ (Guidelines 

for the Classification of Mental Disorder Diagnosis). 

Initially, in DSM 1 and 2, it was a disease, but then it 



was removed when the third DSM with voting result and 

it was not from research result, but from an agreement 

because some of the people who voted were gays. Therefore, 

that homosexual was part of disease was eliminated. But 

the keyword is that in the beginning, homosexual was said 

as a disease, it means that homosexual is prohibited. 

And we propose the reason, Your Honor, that the 

danger of gay people, health in psychology there are 

four: bio, psycho, socio, spiritual. According to me, 

from the four aspects, gay people are not healthy. 

From biological aspect, first, committing an 

inappropriate sexual intercourse because they do it with 

sodomy. Then, they are prone to disease, especially gay 

and bisexual people. And third, failure in reproduction. 

While in psychological aspect, the unhealthiness is 

a failure of inverted sexual development because same 

sex sexual object and is disgusted with the opposite 

sex. His love is possessive toward same sex partner, 

especially when they move on. There are many cases, 

that if they are already a couple, and then one of them 

reneges, his desire should be killed. Why so? Because 

it will be difficult for him to find a replacement. 

Because if he is already separated, and not killed, he 

will tell his problems. 

And the third, high depression symptoms result in 

the misuse of drugs and suicides. Then, sociological 



unhealthiness is that they will find difficulties in 

adapting themselves to the community which is mostly 

heterosexual, such as when they enter they toilet. Then, 

maladaptive or antisocial behavior because they abolished 

human race. And thirdly, inability to produce a new 

generation, hence the nation’s tradition or ideology 

would be terminated because their marriage cannot produce 

an offspring. Next is social exile and the last is 

negative stereotype internalization. 

Then from spiritual unhealthiness is that they experience 

guilty feeling, experience a feeling of guilty because 

it rages with the fulfillment of forbidden desire. 

I would like to compare two theories. There is a 

theory proposed by Abraham Maslow, an expert in the 

psychology area. Then, there is a theory in sharia principle. 

Western culture like in the theory of Abraham Maslow, 

sex is a basic need, even a purpose in the basic need. 

Anyone needs to perform sexual intercourse with an 

object or in any way. While in the culture of Islam 

that are widely upheld by the Indonesian people, sexual 

intercourse is a means, not the purpose to produce 

offspring, therefore sexual intercourse should be performed 

to the right object and in a right way. 

Therefore, Your Honor, we request for an extension 

of the meaning in this Article 285 by eliminating the 

word woman in that article. Or it could also be any 



person, either a woman or a man. So, it does not merely 

upon a woman. 

Then, Article 292, any adult who commits any obscene 

act with it minor of the same sex whose minority he knows 

or reasonably should presume, shall be punished by a 

maximum imprisonment of five years. 

The extension to the meaning of Article 292 is the 

word adult. If the limitation of adult is the age of 

more than 18 years in accordance to the Law of Child 

Protection, how is the position of a perpetrator who 

has not reached that age? The extension in Article 292 

is the age of 18 years old according to Elizabeth B. 

Hurlock, an expert of Developmental Psychology is early 

adulthood age and this is in conformity with the age 

limit according to the Law of Child Protection. Whereas 

the age of 10 to 13 years is the age of puberty or 

pre-teen. While the age of 14 to 17 is teenage age. 

Your Honor, the duty of development of puberty and 

teenage age is not yet categorized as adult according to 

the Law of Child Protection, is to seek new relationship 

with their peers, either a man or a woman, in achieving 

the social role as a man and a woman, to accept their 

physical condition, and to effectively use their physics, 

expecting and achieving responsible social behavior, 

achieving emotional independence from parents and other 

adults, preparing economic career, preparing marriage 



and family, obtaining a set of values and ethical system 

as the guidelines to behave ideology development. 

Your Honor, in sexual case, especially related with 

obscenity, the chronological age is sometimes slower 

than mental age. Meaning, a child grows up faster in sexual 

terms. Hence, chronological age cannot be made as a 

reference to determine someone’s maturity. 

If we see in the level of IQ, sometimes the kids 

who are superior in IQ, sometimes that kid gets matured 

faster. It can be that, a kid in puberty age which has 

just experienced puberty, his age is around 13 years 

old, his maturity level, especially in sexual context, 

can be older than those who are perhaps 18 years old. 

Even according to the theory of Freud, an expert in 

Psychoanalysis, whatever actualize in our behavior, is 

merely due to a person’s sexual libido. When someone 

behaves, for example smart, that person is behaving 

productively and all, that is an actualization of that 

person’s sexual libido. 

Meaning that if there are children with very high 

achievements, very high productivity, even if their age 

is still in puberty, their sexuality is already ripe, 

and that is “sexually mature” because there is a 

correlation between someone’s level of intelligence 

with that person’s sexual behavior. 



Therefore, the term adult needs to be studied again. 

Especially today, there are things that could accelerate 

someone to be mature sexually. The period of puberty, 

either normal or precocious, is in line with the duties 

of development, encourages individual to perform sexual 

intercourse because this period is a problem of turmoil 

in that sexual matter. Do not have to wait until they 

are 18 years old if they want to do sexual intercourse. 

And then, these days, there is a popular term called 

precocious puberty, which is an earlier period of puberty. 

Even in that research, it was 9 years old, that person 

is already ripe sexually. The age 9 to 14 years old 

because every day, with nutritious food and so on, 

someone’s ripeness in sexual aspect becomes faster 

than that person’s chronological age. Especially with 

the influence of pornographic movies, it can accelerate a 

child’s maturity in sexual intercourse. 

As such, the term adult under Article 292 needs to 

be reviewed, because if not, it provides a very wide 

opportunity for perpetrators of obscene act under the 

age of 18 years old on the grounds of not yet an adult. 

The extension the meaning of obscene in Article 292. 

I have not yet known the limitation of obscene under 

that Article 292. Obscene includes all kind of sexual 

assault, either verbal, nonverbal, as well as physically. 

Or at least, physical type sexual assault. 



There are three kinds of sexual assaults, namely 

verbal, nonverbal, and physical. Verbal includes catcalling, 

such as the words, “Hey, honey.” “Hey, beautiful.” If for 

example those names are called unto a woman, whose husband 

is beside her, it can be a problem. Or not her husband, 

or for example her boyfriend, it will become a problem. 

While that also contains sexual assault. 

To phone or send a message which contains sexuality, 

whistle naughtily, seducing, asking about sexuality, sexual 

satire, spreading sexual without consent, commenting about 

how to dress, type of body, someone’s style that leads to 

sexual and sexual jokes, these are the form of verbal 

sexual assault. 

Then, the nonverbal includes showing sexual movements 

such as winking eyes, licking tongue, throwing kisses, 

following from behind, staring to a certain body part 

sexually, showing genitals, sexual bribe, and sending 

sexual picture especially sending it through cell 

phone and then that cell phone is seen by a husband or 

a wife it will be a problem. Then, the type of physical 

sexual assault and this is a heavy one such as touching 

clothes or hair, pinching, nudging, patting, leaning, 

and cornering, massaging in the neck or shoulder, 

kissing, hugging, stroking, groping body, touching genitals, 

rubbing genitals, rape, and performing virginity test. 

And then there is also a pattern of sexual assault 



starting from persuasion, domination, force, and rape. 

The lower it is the more it shows that the perpetrator 

has a power, the lower it is, the more the victim is 

powerless. 

Therefore, Your Honor, as such, the meaning of obscene 

in Article 292 needs to be extended. Because if not, 

it will extend, it will provide the widest opportunity 

to the perpetrator of obscene act to commit a non-

obscene act according to Article 292, while actually 

that action is categorized as obscene. 

Then in Article 292 there is the words same sex, 

why does this article put limit to same sex? Because 

obscenity act can happen to same sex or also different 

sex. We request for that word to be eliminated, so it will 

be enough with the sentence obscene act with anyone 

whom he knows, without mentioning same sex, so that it 

can be extensive, not only toward same sex but also 

different sex. And the last, the extension on the definition 

under Article 292 is the word minor. Why is article 

292 limited to the word minor? While obscene act victim 

not only minor, but there is also an adult, it could 

be that an adult but not yet matured, it could be that 

that person is an adult in chronological age but in 

certain age that person not yet has any domination so 

that he/she is powerless. Therefore, those things that 

I presented may those hopefully be granted.  



3. Agung Frijanto 

My discussion topic shall consist of first, preventive 

aspect in the Law of Mental Health Number 18 Year 2014 

and the attitude of our professional association, second 

the definition and criteria of diagnosis, and third 

preventive measure and governance, and fourth we also 

review from the aspect of medical bio ethics, and fifth 

is conclusion. 

Your Honor Council of Judges that I respect. First 

I will quote from Article 1 of the Law of Mental Health. 

What is meant by mental health is a condition where an 

individual can develop physically, mentally, spiritually, 

and socially in order for that individual to be able 

to realize their own ability without being able to 

handle stress, able to work productively, and able to 

contribute to his/her community. 

Mental health attempt, same with medical field in 

general, is each activity to realize the optimum degree 

of mental health for each individual, family, and community 

with promotive, preventive, curative, rehabilitative approach. 

In this opportunity, I would prioritize preventive aspect 

where all of those aspects are organized comprehensively, 

integrated, and continuously by the government, regional 

government, and/or the community. 

Next is the terminology of a person with psychiatric 

problems or ODMK is a person who has physical, mental, 



social, growth, and development problem, and/or quality 

of life and therefore has the risk of experiencing 

mental disorder. 

Here I show from the Royal College of Psychiatrists in 

the UK which also showed that from children to adults, 

individuals with behavior of lesbian, gay, bisexual, 

and transgender people belonged in the category of 

people with psychiatric problems or population at risk 

which could grow into mental health issue in the future. 

This also happens to adults who are lesbian, gay, bisexual, 

and transgender. 

Meanwhile, what is meant with people with mental 

disorder in the Law of Mental Health are the people 

who experience disorder in the mind, behavior, and feeling 

that are manifested in the form of a collection of 

symptoms and/or significant behavioral change as well 

as it could cause suffering and hurdles in carrying 

out their function as humans. 

This is a glimpse of the statement of attitude of 

our professional profession toward lesbian, gay, bisexual, 

and transsexual where it is mentioned that lesbian, 

gay, bisexual belong to the category of people with 

psychiatric problem, while transsexual belongs to the 

category of people with mental disorder. 

Mental health preventive attempt is aimed for first, 

to prevent the occurrence of psychiatric problem, to 



prevent the occurrence and/or relapse of mental disorder, 

to reduce the risk factor due to mental disorder in 

general public or individual, and/or to prevent the impact 

of psychosocial problem. What is meant with psychosocial 

problem? In the Law of Mental Health, it is specified 

that psychosocial problem has negative impact and affects 

the emergence of mental disorder and/or social problem 

that occur as a result of mental disorder. Psychosocial 

problem can be caused by disaster, global warming, 

industrialization, urbanization, poverty, development of 

information technology, narcotics addiction, psychotropic, 

addictive substances, pornography, cyber-crime, online 

game, and others. These include in the category of psycho 

social problem. 

While according to an expert, (voice is unclear) 

that in the year 1984, a primary preventive effort was 

required to be more oriented toward the society or 

community group. Prevention was targeted to the group which 

had not experienced any mental disorder, including in 

it were the people with psychiatric problems. There 

were 2 methods used to execute this prevention program, 

namely modification of environment and strengthening 

individual or society’s capacity. 

Then in this matter, in the Law of Mental Health 

itself, it was specified that people with that 

psychiatric problem had the right, that was to obtain 



the right information concerning mental health, obtain 

mental health treatment in accessible health care 

facilities, obtain mental health treatment according 

to the standard of mental health service, obtain an 

honest and comprehensive information about their mental 

health data including the action that they have received 

or will receive from health workers with a competence 

in the area of mental health, obtain a conducive 

environment for their mental development, well, here is a 

conducive environment, using facilities and infrastructure 

according to their mental growth and development. 

ODMK themselves are obligated to maintain their 

mental health by maintaining a healthy lifestyle habit 

and improving the ability to adapt with social environment. 

Back to the individuals with LGB and T, they belong to 

the category of populations at risk to experience mental 

disorder and physical disorder. 

We all know together that there are several 

psychopathologies from various researches abroad, that 

is that patients or individuals with gay, lesbian, and 

bisexual have a higher prevalence average for suicide 

behavior and various other type of mental disorder 

compared to people who are heterosexual. For example, 

major depressive, anxiety disorder, behavioral disorder, 

dependency to nicotine yes, or dependency to narcotics, 

psychotropic, and other addictive substances. 



It was also mentioned that these LGB and T, they 

are highly connected with mental health issues. First, 

these LGBT people or individuals with LGBT behavior 

have a high risk for depression. Then they also have a 

high risk to experience anxiety and misuse of substance 

throughout their lives. And they also have a risk for 

the increase, experience, or attempt to commit suicide. 

In addition to that, there is also physical impact, 

which is the males with gay behavior are highly 

related with the increase of risk to have cancer, yes. 

Here it is mentioned about the impact of high frequency 

of committing same sex sexual activities may cause 

them to be infected by deadly sexual disease, which is 

anal or rectum cancer. 

Based on the recent researches conducted by Kumar 

and his friends in the year 2015, it was found that 

the increase of this rectum cancer case was around 1% 

to 3%. It was found that about 70% to 80% from those 

cases were related to rectum and explained further 

that the cases of this rectum cancer were mostly found 

in homosexual couple. 

Lesbians and cancer were also mentioned, that 

apparently, the increase of risk to have cancer in 

lesbian people was also higher, especially in the increase 

of risk in breast cancer. 



Bisexual and suicide, here it was mentioned that 

from several researches, there was an increase of suicide 

rate on individuals with bisexual. 

Transgender people or transsexual also experienced 

a quite high prevalence rate to be infected by HIV AIDS. 

The Council of Judges which I respect, Your Honor, 

from the various impact of that homosexual behavior is 

that the view that homosexual behavior is something normal 

and natural is very dangerous because it can influence 

the community’s physical and psychological health. 

Having a sexual orientation toward the same sex is 

not because of biological factor, but it is caused by 

environmental factor. In other words, homosexual is 

shaped by the environment. Therefore, if homosexual is 

made from the environment or conditioning, they can also 

be made back for reconditioning to be heterosexual. 

The above researches, actually has clearly shown 

that homosexuality is not a man’s disposition (fitrah). 

No one is born as a homosexual. Homosexual is a complex 

behavior caused more by psychogenic factors due to 

society or social environment (sociogenic), instead of 

birth condition (biogenic). 

In relation to that psychosocial and biological 

theory which cause sexual behavior, a Psychiatry Professor 

from the Columbia University, William Byme and Brue 

Parsons stated that there was no valid and reliable 



evidence currently to state biological theory, the 

appearance of attraction from biological explanation 

of sexual orientation was more due to non-satisfaction 

on the psychological status. 

Next, Herbert Hendin also said that there was no 

scientific consensus regarding the cause of homosexuality 

genetic. Here it was also said that the American Psychology 

Association asked a question that most scientists today 

agree that sexual orientation is most likely a result 

of a complex interaction of environmental, cognitive, 

and biological factors. This statement emphasized more 

to environmental and cognitive factors because they 

could be studied scientifically. 

Your Honor Council of the Judges, there is one more 

theory in medical field, which is DNA theory or epigenetic 

which stated that in the world of brain there is a 

term called neuroplasticity. Neuroplasticity is a concept 

which explains that change in the brain function and 

structure could occur due to habit conducted by humans. 

If someone accustom themselves with homosexual orientation 

or lifestyle, the brain will also change as what is 

accustomed, lead to even more strengthening the attraction 

toward same sex. So, this is a change of neuroplasticity 

due to lifestyle and environmental influence. 

From several researches, it was mentioned that 

apparently, the factors which are related with the 



occurrence of an individual committing LGBT behavior is 

first, childhood experience. Second, victim of sexual 

assault. Third, pornography. Fourth, permissive environmental 

nurture. And that is why, homosexual is caused by 

environmental factor or nurture, not biological or nature. 

Back from the preventive effort from our field of 

psychiatrist, there are several things. First, to carry 

out advocacy attempt over actively to the people, education 

of life skill, sexual education in early age, children, 

and teenagers, pre-marital consultation, and parenting 

skill. 

In the first stage prevention strategy, a fitrah 

(disposition) education needs to be carried out to the 

whole community since early age starting from the house. 

In the second stage prevention strategy, a bigger effort 

should be done to maintain the disposition in population 

at risk. The population at risk includes those who 

have heterosexual orientation, but in their environment, 

they find a lot heterosexual behavior. Or they who 

have attraction toward same sex, but they never commit 

homosexual behavior. In the third stage prevention strategy, 

some measures need to be taken in order to prevent 

those who have committed homosexual behavior to not 

repeat that behavior again in the future. Currently, 

various attempts to give advice and to accompany can 

be done to embed the disposition (fitrah) education for 



this homosexual group to get back to their straight 

disposition. 

Your Honor Council of the Judges, please allow me 

to also explain. From the overview of medical bioethics, 

whether it is Islamic medical or medical in general. 

It was mentioned that first, an individual has a duty, 

which is to preserve his religion, his soul, dignity, 

mind, and assets. From this point, Islamic medical 

bioethics view that there is a tendency, in this LGBT 

problem, to violate the preservation of right for 

honor and offspring or also called as hives alnasel. 

To create a good and healthy generation consists 

of two efforts, namely preventive by maintaining health 

and avoiding adultery and deviant sexual behavior. As 

the determinant to guarantee respect for human dignity. 

From the medical bioethics itself, there is what 

is called with basic rules of bioethics. I see that 

here, the most important is to attempt for the basic 

rule of bioethics beneficence which prioritize benefit, 

to be beneficial (maslahat) for the community as compared 

to being a disadvantage (mudharat), and the fourth is 

justice for collective health. 

Your Honor Council of Judges. As long as I do my 

duty as clinical practitioner, we are required to not 

only see medical aspect only, but to also see clinical 

ethics to take bioethics decision, it considers ethical 



theory, moral principle, moral provision, and special 

decision in clinical cases. 

There are four things in clinical ethics, namely 

indication for medical treatment, which is knowledge-

based diagnosis. But not only that, we also have to 

know about preferences of patients, quality of life, 

and contextual features. Here I prioritize that in making 

a clinical decision as well, we are still obliged to 

consider the social, cultural, legal, religious aspect 

of that individual or patient. So, we cannot disregard 

the aspects of culture, religion, and law from the 

background of each patient. In this matter, in our 

professional association, we have formed a section 

that is called as religious, spirituality, psychiatry 

section and this is highly related with preventive 

psychiatry aspect. 

Here I will show a research from Oxford University 

which stated that religion and spirituality has a very 

significant influence in a person’s mental degree 

health status. If we see together that a person who is 

mentally healthy with a good supportive environment 

and mentally healthy behavior, it will improve that 

person’s immune system, reduce that person’s stress 

hormone, also stabilize the autonomic nerve system, 

he/she will also have a disease detection from the 

diseases which I mentioned earlier and he will reduce 



high risk behaviors, as mentioned earlier, such as 

infection, cancer, heart disease, hypertension, until 

sexually transmitted disease (STDs). 

That first, synergy of legal and health aspect is 

important for the optimization of mental health degree. 

The preventive measure for mental health is important 

to prevent a person with psychiatry issue to be someone 

with mental disorder. The optimum health degree is 

physically, mentally, spiritually, and socially happy. 

Governance that is comprehensive in bio, psychosocial, 

and spiritual as well as refer to medical bioethics. 

And finally, we support this judicial review motion as 

a part of the synergy with preventive measure toward a 

mentally healthy nation.  

 

[2.5] Considering that the Court has received the 

conclusion presented by the Appellants on 17th February 2017 

and each Related Party on 17th February 2017, which in essence, 

those parties still hold their stance; 

 

[2.6] Considering that in order to summarize the 

description under this decision, everything that occurs in the 

court shall only be referred to in the minutes of the court, 

which is an integral and inseparable part with this decision; 

 

 



3. LEGAL CONSIDERATION 

 

Authority of the Court 

[3.1] Considering that under Article 24C verse (1) of the 

Constitution of the Republic of Indonesia Year 1945 (from 

hereinafter shall be referred to as the Constitution of the 

Republic of Indonesia), Article 10 verse (1) letter a of Law 

Number 24 Year 2003 concerning Indonesia’s Constitutional Court 

as had been amended with Law Number 8 Year 2011 concerning 

Amendment To Law Number 24 Year 2003 concerning Indonesia’s 

Constitutional Court (State Gazette Year 2011 Number 70, 

Supplement to State Gazette Number 5266, from hereinafter 

shall be referred to as MK Law), and Article 29 verse (1) 

letter a of Law number 48 Year 2009 concerning Judgeship Power 

(State Gazette Year 2009 Number 157, Supplement to State 

Gazette Number 5706, from hereinafter shall be referred to as 

Law 48/2009), the Court has the authority, among others, to 

rule in the first degree and the last, which decision is final 

to review a Law against the Constitution of the Republic of 

Indonesia; 

 

[3.2] Considering that, due to the motion of the Appellants 

is a request to review the constitutionality of the norm of 

the Law, in casu Law Number 1 Year 1946 concerning Criminal 

Regulation for All Areas of the Republic of Indonesia and 

Amending the Indonesian Criminal Code (State Gazette of the 



Republic of Indonesia Number 127 Year 1958, Supplement to State 

Gazette of the Republic of Indonesia Number 1660 Year 1958, 

from hereinafter shall be referred to as the Indonesian Criminal 

Code) against the Constitution of the Republic of Indonesia, 

the Court is authorized to rule for the motion a quo; 

 

Legal Standing of the Appellants 

 

[3.3] Considering that under article 51 verse (1) of the 

MK Law, those who are entitled to request for a judicial review of 

a law against the Constitution of the Republic of Indonesia 

are those who viewed that their constitutional rights and/or 

authorities, which were granted by the Constitution of the 

Republic of Indonesia, were disadvantaged with the enactment 

of a Law, namely: 

a. a person of Indonesian nationality (including a group of 

people with the same interest); 

b. a community group espousing customary law in existence and 

in conformity with development in society within the 

principles of the Unitary State of the Republic of 

Indonesia as prescribed by law; 

c. a public or a private legal entity; or 

d. a state institution; 

As such, the Appellants in the review of Law against the 

Constitution of the Republic of Indonesia should explain first: 



a. their legal standing as the Appellants as provided under 

Article 51 verse (1) of the MK Law; 

b. whether there is or not a detriment of constitutional rights 

and/or authorities, which were granted by the Constitution 

of the Republic of Indonesia, due to the enactment of the 

Law which was being requested for judicial review as 

provided in letter a; 

 

[3.4] Considering that the Court, since Ruling Number 

006/PUU-III/2005 dated 31 May 2005 and Ruling Number 11/PUU-

V/2007 dated 20 September 2007 along with the next rulings, 

had decided that the detriment of constitutional rights and/or 

authorities as provided under Article 51 verse (1) of the MK 

Law should meet the following 5 (five) requirements: 

a. the presence of constitutional rights and/or authorities 

of the Appellant granted by the Constitution of the Republic 

of Indonesia; 

b. that the constitutional rights and/or authorities of the 

Appellant is deemed by the Appellant to be adversely affected 

by a Law which is reviewed; 

c. that the detriment of constitutional rights and/or authorities 

of the Appellant are of specific (special) nature and 

actual or at least of potential nature which according to 

fair reasoning are probable to occur; 



d. there is a cause and effect (causal verband) relationship 

between the detriment and the enactment of the Law being 

motioned for review; 

e. there is a possibility that with the granting of the 

motion, such adverse effect and/or postulated constitutional 

authority will never or shall no longer happen; 

 

[3.5] Considering that under the description of the provision 

of Article 51 verse (1) of MK Law and the requirements for 

detriment of constitutional rights and/or authorities outlined 

above, the Court would consider the legal standing the Appellants 

to be as follow: 

 

1. That the norm of the Law being requested in the motion a 

quo were Article 284 verse (1), verse (2), verse (3), 

verse (4), verse (5), Article 285, and Article 292 of the 

Indonesian Criminal Code, which each stated as follow: 

Article 284 verse (1) 

Article 284 verse (1) number 1.b. along the phrase ‘any 

married woman’ 

Article 284 verse (1) number 2.a. along the phrase 

‘knowing that the guilty co-partner is married’ 

Article 284 verse (1) number 2.b. along the phrase ‘any 

unmarried woman’ and the phrase ‘knowing that the guilty 

co-partner is married and that Article 27 of the Civil 

Code is applicable to him’ 



Article 284 verse (2) 

Article 284 verse (2) of the Indonesian Criminal Code, “No 

prosecution shall be instituted unless by complaint of the 

insulted spouse, followed, if to the spouse Article 27 of 

the Civil Code is applicable, within the time of three 

months by a demand for divorce or severance from board and 

bed (scheiding van tafel en bed) on the ground of the same act.” 

Article 284 verse (3) 

Article 284 verse (3) of the Indonesian Criminal Code, “In 

respect of this complaint Articles 72, 73 and 75 shall not 

be applicable.” 

Article 284 verse (4) 

Article 284 verse (4) of the Indonesian Criminal Code, 

“The complaint may be withdrawn as long as the judicial 

investigation has not commenced.” 

Article 284 verse (5) 

Article 284 verse (5) of the Indonesian Criminal Code, “If 

Article 27 of the Civil Code is applicable to the spouse, 

the complaint shall not be complied with as long as the 

marriage has not been severed by divorce or the verdict 

whereby severance from board and bed has been pronounced, 

has not become final.” 

Article 285 

Article 285 of the Indonesian Criminal Code along the 

phrase ‘a woman … out of marriage’ 

Article 292 



Article 292 of the Indonesian Criminal Code along the 

phrase “adult”, the phrase “minor” and the phrase “whose 

minority he knows or reasonably should presume” 

 

2. That the underlying argumentation of the Appellants in 

explaining their legal standing in the motion a quo was as 

a person of Indonesian nationality. The Appellants considered 

their constitutional rights had been violated or were 

potentially violated due to the enactment of the articles 

in the Indonesian Criminal Code as specified in number 1. 

As such, the constitutional rights, according to the Appellants, 

were: 

a. the right to obtain protection from the country and the 

right to be a just and civilized society, as provided 

in the Preamble of the Constitution of the Republic of 

Indonesia; 

b. the right to live in a sovereign country, a country that 

is based on the Belief in One Almighty God and a just 

and civilized humanity in accordance with the first and 

second principle of Pancasila and as specified in the 

Preamble of the Constitution of the Republic of Indonesia; 

c. the right to struggle for rights collectively for the 

development of nation and country, as specified in Article 

28C verse (2) of the Constitution of the Republic of 

Indonesia; 



d. the right for a feeling of security to be free from 

fear and threat for themselves, their dignity, and family 

as was guaranteed under Article 28G verse (1) of the 

Constitution of the Republic of Indonesia; 

e. the right for their human rights to be respected as fellow 

Indonesian nationalities, as specified under Article 28J 

verse (1) of the Constitution of the Republic of Indonesia; 

f. the right to gain certainty under the law and protection 

as an individual, family, and community. 

The Appellants considered that these articles of the Indonesian 

Criminal Code that was being requested for judicial review 

were unable to encompass the things that, by the Appellants, 

were considered as nowadays crime, such as extra-marital 

free sex, living together out of marriage, prostitution, 

rape and same sex obscenity whether committed by an adult 

or a child. Those things, according to the Appellants, had 

caused moral damage which impacted the social environment 

of the Appellants, where those things could happen to the 

individual of the Appellants or their families. 

  

3. Further, each of the Appellants individually also explained 

the detriment of their constitutional right due to the 

enactment of the norms of law that was being requested for 

a judicial review: 

a. Appellant I, Prof. Dr. Ir. Euis Sunarti, M. Si, a person 

of Indonesian nationality, presented himself as a 



professor in the field of family sustainability from 

Bogor Institute of Agriculture (IPB) hence he considered 

to be closely related with the material of the motion a 

quo in his position as an academician, educator, and a 

figure who put a great consideration in preserving the 

institution of family and marriage. As such, Appellant 

I felt his constitutional right as provided under Article 

28G verse (1) and verse (2) of the Constitution of the 

Republic of Indonesia, were disadvantaged;  

b. Appellant II, Rita Hendrawaty Soebagio, Sp. Psi., M. Si, 

presented herself as a mother of three children who 

were entering into their teenage years, who was also a 

psychology researcher who studied about sexual freedom. 

Appellant II was concerned that her children could be a 

victim of rape and same sex obscenity act which targeted 

teenagers who were psychologically still unstable, and 

therefore Appellant II felt her constitutional right as 

provided under Article 28G verse (1) and verse (2) of the 

Constitution of the Republic of Indonesia, were disadvantaged; 

c. Appellant III, Dr. Dinar Dewi Kania, presented herself 

a doctor in the area of education and Islamic thought 

with three children. Appellant III stated that there 

had been liberalism and secularism that were brought by 

the free sex campaign these days which underestimated 

adultery and massively attempted to legalize same sex 

obscenity act. Appellant III also considered that the 



freedom in the articles about human rights in the 

Constitution of the Republic of Indonesia had been misused, 

and therefore, according to Appellant III, limitation of 

freedom as specified under Article 28J verse (2) of the 

Constitution of the Republic of Indonesia was required; 

d. Appellant IV, Dr. Sitaresmi Soekanto, is a lecturer of 

Islamic religion in the University of Indonesia and also a 

mother of 7 (seven) children and 4 (four) grandchildren, 

Appellant IV said to put a great concern toward the 

popularity of activities which promoted sexual deviation 

which was a violation of Islamic religion norm. That, 

according to Appellant IV’s judgment, was caused by the 

unavailability of a clear law that governed adultery, 

rape, and a clear restriction about deviated sex behavior, 

namely same sex obscenity. As a mother and grandmother 

who was concerned for her children and grandchildren 

from such acts of sexual deviation, and it was viewed by 

her as the absence of security, protection and certainty 

before the law as guaranteed in Article 1 verse (3) and 

Article 28D verse (1) of the Constitution of Indonesia; 

e. Appellant V, Nurul Hidayati Kusumahastuti Ubaya, SS. 

MBA, presented herself as a housewife and operator of 

taklim assembly and organization of women empowerment 

and family sustainability. Appellant V considered there 

was an absence of law concerning adultery, sexual violence, 

and rape, as well as same sex obscenity which was a 



great disturbance to her comfort and order in empowering 

the women of Indonesia in building family sustainability 

and protection of Indonesian children as, according to 

Appellant V, was guaranteed under Article 28C verse (2) 

and Article 28G verse (1) of the Constitution of the 

Republic of Indonesia; 

f. Appellant VI, Dr. Sabriaty Aziz, and Appellant VII Sri 

Vira Chandra D, presented themselves as housewives and 

leaders of Muslimah Taklim Assembly in Indonesia who 

strongly condemn the practice of free adultery, rape 

and sexual violence, as well as same sex obscenity, that, 

according to them were not encompassed by the provisions 

of the Articles of the Indonesian Criminal Code that 

were being requested for judicial review; 

g. Appellant VIII, Fithra Faisal Hastiadi, Ph. D and Appellant 

IX, Dr. Tiar Anwar Bachtiar, presented themselves as 

lecturers/academician as well as fathers and head of 

family who care about children’s and family’s education. 

Appellant VIII and Appellant IX concerned about the 

security, safety, and the future of the nation as well 

as their children and families, which, according to 

Appellant VIII and Appellant IX, were guaranteed by 

Article 28C verse (1) and verse (2) and also Article 18B 

verse (2) of the Constitution of the Republic of Indonesia, 

due to the unreachability of the “criminal acts” adultery 

in a massive way, sexual violence, and same sex obscenity 



act by the Articles in the Indonesian Criminal Code 

which were being requested for judicial review; 

h. Whereas Appellant X Qurrata Ayuni, S.H. Appellant XI 

Akmal, S.T., M.Pd. I and Appellant XII Dhona El Furqon, 

S.H.I., M.H., presented themselves as parents and NGO 

activists who care about family sustainability and child 

protection. Appellant X, Appellant XI, and Appellant 

XII consider sexual violence against children, the massive 

burgeoning of adultery, violence and rape as well as 

same sex sexual behavior that were getting more provocative 

that are not encompassed by the regulations in the 

Indonesian Criminal Code, which are being requested for 

a judicial review, as a serious threat that could 

damage the social environment where the children grow 

and develop, as is guaranteed in Article 28B verse (2) 

of the Constitution of the Republic of Indonesia. 

 

Based on all of the explanation on number 1 to number 3 above, 

the Court is of the opinion that, regardless of the issue of 

whether the Appellants’ proposition are proven or not, regarding 

the non-constitutionality of the articles of the Indonesian 

Criminal Code that are being petitioned for judicial review, 

in the capacity as a person of Indonesian nationality and as 

long as it relates to the right to live, grow, and develop, as 

provided in Article 28B verse (2) of the Constitution of the 

Republic of Indonesia, as well as the right for self-



improvement by way of a collective struggle for his rights in 

order to develop society, the nation, and the country, the 

Appellants have specifically and clearly explained their view 

about the detriment of their constitutional rights and the 

causal relationship with the effectiveness of the articles 

under the Indonesian Criminal Code which are being petitioned 

for a judicial review. Therefore, the Appellants have the 

legal standing to act as the Appellant in the Motion a quo. 

 

The Motion 

 

[3.6] Considering that due to the Court has the authority 

to administer justice on the motion a quo and the Appellants 

have the legal standing to act as the Appellant, further, the 

Court shall consider the Motion. The Appellants propose that 

Article 284 verse (1), verse (2), verse (3), verse (4), verse 

(5), Article 285, and Article 292 of the Indonesian Criminal 

Code, which content had been outlined in paragraph [3.5] above, 

are contradictory with the Constitution of the Republic of 

Indonesia with argumentation, which in principle, are as follow 

(the Appellants’ complete argumentations are contained in the 

Principal Case section): 

1) According to the Appellants, there are two underlying reasons 

that become the reason for constitutionality review on the 

norms of the Law a quo, namely family sustainability and 

protection upon religious values. In the society which, 



according to the Appellants, are becoming more liberal, 

both matters are often considered as domestic issues that 

cannot be made as the basis to put boundaries to the 

society’s behavior. While in fact, the role of family and 

religion is very important in developing the nation and 

country. 

2) According to the Appellants, the word “family” that is 

guaranteed in Article 28B verse (1) and Article 28G verse 

(1) of the Constitution of the Republic of Indonesia, cannot 

merely be understood as a form of natural/biological 

relationship between mother-father and children, instead, 

also contained in it, the elements of psychology, religion, 

security, and education as a constitutional institution that 

is recognized by the country because family sustainability 

has a direct influence on national sustainability. Meanwhile, 

religious values are also expressively acknowledged under 

Article 29 verse (1) of the Constitution of the Republic 

of Indonesia and the first principle of Pancasila that is 

stipulated in the Preamble of the Constitution of the 

Republic of Indonesia, hence it should be understood that 

the country is based on religious values as one of its 

constitutional foundation. 

3) According to the Appellants, the three articles in the 

Indonesian Criminal Code that are being petitioned for a 

judicial review in the Motion a quo, namely Article 284 

(adultery), Article 285 (rape), and Article 292 (obscenity 



act), strongly threaten family sustainability which eventually 

would threaten the national sustainability. Article 284 of 

the Indonesian Criminal Code (adultery), which is only applicable 

if one of the perpetrators is bound in a marriage, is 

basically very dangerous for the culture of families in 

Indonesia and it damages the order of the society. Article 

285 of the Indonesian Criminal Code (adultery) which limits 

its victim only to women is no longer in line with the 

current development. Rape can also happen against a man, 

either being perpetrated by a woman or by a man, and it 

can also be done by an adult against children, or fellow 

children. Meanwhile, Article 292 of the Indonesian Criminal 

Code, according to the Appellants, throughout this time, 

does not protect the group of adult victims and does not 

provide justice and certainty under the law, in the event 

that the perpetrator is not an adult. 

4) According to the Appellants, Indonesia was not established 

by its founding fathers as a “religion neutral” state or 

“secular country”. Pancasila and the Preamble of the Constitution 

of the Republic of Indonesia are loaded with the content 

of religious values as the foundation of the establishment 

of the Republic of Indonesia. With such philosophy as the 

foundation, the need to establish all laws in the basic 

moral concept that is based on the values of Belief in the 

One Almighty God is an unnegotiable consequence. Religions 

in Indonesia, in principle, also prohibit extra-marital 



adultery, restrict rape against anyone, and forbid same 

sex relationship. 

5) According to the Appellants, the Indonesian Criminal Code 

which is a product of the Dutch Colonial Government and 

have been enacted since 1886 is no longer relevant to the 

development of social and culture in Indonesia. Therefore, 

the will to renew the Indonesian Criminal Code have been 

initiated since 1963, but until today, there is not any sign 

for the revision of the Indonesian Criminal Code to immediately 

be legalized, while the social turmoil in the community, 

according to the Appellants, has become very severe and 

requires a serious action from the policy makers. In the 

assessment of the Appellants, currently, there have occurred a 

shift in values due to the obscurity of the law concerning 

decency, especially adultery, rape and same sex obscenity. 

6) According to the Appellants, even if there is already a 

national legislation program which will revise the Indonesian 

Criminal Code that have been going on for a long time, 

there is still no sign that such revision will immediately 

be legalized while the social turmoil requires serious 

measures and actions from the policy makers. 

7) After explaining in details the reasons of their motion, 

supplemented by a number of references, the Appellants 

conclude that Article 284, Article 285, and Article 292 of 

the Indonesian Criminal Code are contradictory against 

Article 29 verse (1), Article 28D verse (1), Article 28B 



verse (1) and verse (2), Article 28C verse (2), Article 28G 

verse (1) and verse (2), Article 28H verse (1), Article 28J 

verse (1) and verse (2) of the Constitution of the Republic of 

Indonesia, and therefore, petition for the Court to declare: 

a. Article 284 verse (1) number 1e. letter a of the Indonesian 

Criminal Code to be contradictory against the Constitution 

of the Republic of Indonesia as long as it does not 

signify as “any man who commits adultery”; 

b. Article 284 verse (1) number 1e. letter b of the Indonesian 

Criminal Code to be contradictory against the Constitution 

of the Republic of Indonesia as long as it does not 

signify as “any woman who commits adultery”; 

c. Article 284 verse (1) number 2e. letter a of the Indonesian 

Criminal Code to be contradictory against the Constitution 

of the Republic of Indonesia as long as it does not signify 

as “any man who takes a direct part in the act”; 

d. Article 284 verse (1) number 2e. letter b of the Indonesian 

Criminal Code to be contradictory against the Constitution 

of the Republic of Indonesia as long as it does not signify 

as “any woman who takes a direct part in the act”; 

e. Article 284 verse (2), verse (3), verse (4) and verse (5) 

of the Indonesian Criminal Code to be contradictory 

against the Constitution of the Republic of Indonesia; 

f. Article 285 of the Indonesian Criminal Code to be 

contradictory against the Constitution of the Republic 

of Indonesia as long as it does not signify as “Any 



person who by using force or threat of force, forces 

anyone to have sexual intercourse with him or her, 

shall, being guilty of rape, be punished with a maximum 

imprisonment of twelve years”; 

g. Article 292 of the Indonesian Criminal Code to be 

contradictory against the Constitution of the Republic 

of Indonesia as long as it does not signify as “Any 

person who commits any obscene act with a person of the 

same sex, shall be punished by a maximum imprisonment 

of five years”. 

 

[3.7] Considering that in order to support their proposition, 

the Appellants have submitted evidence of letters/writings 

marked with P-1 until P-17 and also 9 (nine) expert witnesses 

whose explanation had been heard one by one in the court on 

26th July 2016, on 1st August 2016, and 23rd August 2016; 

 

[3.8] Considering that the Court has received a written 

explanation from the House of Representatives dated 26th July 

2016 which was received in the Court’s Registrar on 23rd August 

2016, in which the full explanation can be found in Principal 

Case section; 

 

[3.9] Considering that the Court has heard the President’s 

statement in the court on 19th July 2016 and the written 

statement received in the Court’s Registrar on 23rd September 



2016, in which the full explanation can be found in Principal 

Case section; 

 

[3.10] Considering that the Court has heard the statement 

from several Relevant Parties, namely National Commission on 

Violence Against Women, Institute for Criminal Justice Reform 

(ICJR), Indonesian Women’s Coalition, Friend Care Foundation, 

Islamic Wife United (PERSISTRI), Indonesian Legal Aid Foundation 

(YLBHI), and Indonesian Ulema Council (MUI) in the court, in which 

the full explanation can be found in Principal Case section; 

 

[3.11] Considering that the Court has heard the statement 

of experts and witnesses submitted by the Relevant Parties in 

the court, in which the full explanation can be found in Principal 

Case section; 

 

[3.12] Considering that after the Court has thoroughly examined 

the Appellants’ propositions and submitted evidences and the 

parties as aforementioned in paragraph [3.8] until paragraph 

[3.11], the Court has considered as follow: 

 

1) That the intention of the Appellants’ Motion, as was 

expressively contained in the Motion’s Petitum, which in 

essence, was to petition the Court to extend the coverage 

or scope, even amend, the kind of actions that may be 

criminalized in the articles of the Indonesian Criminal 



Code that are being requested for a judicial review because, 

according to the Appellants, they are no longer relevant 

with the development of the society, while if waiting for 

the currently on-going legislation process, it cannot be 

ensured when it shall end. In other words, the Appellants 

requested the Court to make criminal policy in the context 

of formulating the actions which previously, are not 

actions that could be criminalized, into actions that 

could be criminalized (delict), namely: 

a. Adultery, as specified under Article 284 of the Indonesian 

Criminal Code, would encompass all intercourse behavior 

between a man and a woman who are not bound in a lawful 

marriage; 

b. Rape, as specified under Article 285 of the Indonesian 

Criminal Code would encompass all violence or threat of 

violence to perform an intercourse, whether that perpetrated 

by a man against a woman, or perpetrated by a woman against 

a man; 

c. Obscenity act, as specified under Article 292 of the 

Indonesian Criminal Code would encompass all obscenity 

act by any person with another person of the same sex, 

not only against an underage child; 

Therefore, if being analyzed further, it means that the 

Appellants request for the Court to not merely extend the 

scope of the deed or the action, but to alter some underlying 

or principle matters in the criminal code, even to formulate a 



new criminal act. Because, with such motion, implicitly 

the Appellants are petitioning that the Court may change 

the formula of offense contained in the articles of the 

Indonesian Criminal Code which are being requested for 

judicial review, hence autonomously, not only it will 

change the qualification of criminalized actions, but also 

the qualification of the subject or person that could be 

threatened with criminalization due to that action. This 

matter, further, also means that it will change the underlying 

concept related to a criminal act or criminal deed, as 

explained below: 

a) Article 284 of the Indonesian Criminal Code (translation 

by R. Soesilo) which, in full, stated as follow: 

(1) Shall be sentenced to jail for nine months the 

longest: 

1e. a. any married man who knowing that Article 27 

of the Civil Code is applicable to him, commits 

adultery; 

b.  any married woman who commits adultery; 

2e. a. Any man who takes a direct part in the act 

knowing that the guilty co-partner is 

married 

b.  Any unmarried woman who takes a direct part 

in the act knowing that the guilty co-

partner is married and that Article 27 of 

the Civil Code is applicable to him. 



(2) No prosecution shall be instituted unless by complaint 

of the insulted spouse, followed, if to the spouse 

Article 27 of the Civil Code is applicable, within 

the time of three months by a demand for divorce or 

severance from board and bed (scheiding van tafel 

en bed) on the ground of the same act. 

(3) In respect of this complaint Articles 72, 73 and 75 

shall not be applicable. 

(4) The complaint may be withdrawn as long as the judicial 

investigation has not commenced. 

(5) If Article 27 of the Civil Code is applicable to 

the spouse, the complaint shall not be complied with 

as long as the marriage has not been severed by divorce 

or the verdict whereby severance from board and bed 

has been pronounced, has not become final. 

Therefore, the Appellants request for: 

- Article 284 verse (1) number 1e. letter a of the 

Indonesian Criminal Code to be signified as “any man 

who commits adultery”; 

- Article 284 verse (1) number 1e. letter b of the 

Indonesian Criminal Code to be signified as “any 

woman who commits adultery” 

- Article 284 verse (1) number 2e. letter a of the 

Indonesian Criminal Code to be signified as “any man 

who participated in committing such act”; 



- Article 284 verse (1) number 2e. letter b of the 

Indonesian Criminal Code to be signified as “any 

woman who participated in committing such act”; 

- Article 284 verse (2), verse (3), verse (4), and verse 

(5) of the Indonesian Criminal Code to be declared 

as contradictory against the Constitution of the 

Republic of Indonesia, which should be removed. 

With such motion, if it was granted: 

- In the context of Article 284 verse (1) number 1e. 

letter a of the Indonesian Criminal Code, which by 

the Appellants, is requested to be signified as “any 

man who commits adultery”, what would happen are: 

a. the perpetrator that could be criminalized, from 

initially a married man and whom on him Article 

27 of the Civil Code is applicable, would change 

into any man without exception, including if he 

is still underage or still a child; 

b. the nature of being against the law (wederrechtelijkkheid) 

in the action that is threatened with 

criminalization in this norm also changes. As it 

is known, “against the law” is one of the elements 

from a criminal action in addition to the elements 

of “meeting the criteria of offense” and element 

“can be deemed at fault”. Therefore, regardless 

from the argument whether it should be expressively 

stated or not in the formulation of offense, the 



element of being against the law should exist. 

Because, it is impossible for an action to be 

criminalized (strafbaar) if such action is not 

against the law. In the context of the Appellants’ 

motion a quo, the nature of being against the 

general law (generale wederrechtelijkkheid) in 

Article 284 verse (1) number 1e. letter a of the 

Indonesian Criminal Code would change: from initially 

specified that the man should be married, which 

implicitly means already an adult, and is subject 

to Article 27 of the Book of Indonesian Civil 

Code, to be does not have to be married and does 

not have to be subject to Article 27 of the Book 

of Indonesian Civil Code. In other words, initially 

if the action as defined under Article 284 verse 

(1) number 1e. letter a of the Indonesian Criminal 

Code is committed by any unmarried man, especially 

a child or not yet an adult, and is not subject 

to Article 27 of the Book of Indonesian Civil 

Code, from not considered to be a deed that is 

against the law, to become an act that is against 

the law. Its consequence, if initially the public 

prosecutor should proof in his charge that the 

relevant man is married, which means he is already 

an adult, and is subject to Article 27 of the 



Book of Indonesian Civil Code, now it would not 

be necessary to proof all that; 

c. the reason for the abolishment of the crime also 

changes, in this matter, the reason for criminal 

abolition that is of specific nature. Initially, 

if a man who, despite being proven to commit the 

action as specified under Article 284 verse (1) 

number 1e. letter a of the Indonesian Criminal 

Code, but he is not married and is not subject 

to Article 27 of the Book of Indonesian Civil 

Code, moreover if he is still a child or not yet 

an adult, the man should be released from the 

lawsuit because such act is not a crime, changes 

into a crime due to the abolition of the 

requirement of married and the requirement of 

being a subject to Article 27 of the Book of 

Indonesian Civil Code. 

- In the context of Article 284 verse (1) number 1e 

letter b of the Indonesian Criminal Code, which by 

the Appellants, is requested to be signified as “any 

woman who commits adultery”, what would happen are: 

a. the perpetrator that could be criminalized, from 

initially a married woman, which implicitly means 

is already an adult, would change into any woman, 

including if she is a minor or still a child;  



b. the nature of being against the law also changes, 

from initially, if such act is committed by an 

unmarried woman, which implicitly includes a 

woman that is still a minor, such act would not 

be considered as an action that is against the law, 

now changes to become against the law even if 

such action is committed by an unmarried woman, 

including a woman that is still a minor or a child; 

c. the reason for the abolishment of the crime also 

changes: initially if such act is committed by 

an unmarried woman, which implicitly includes a 

woman that is still a minor or a child, it could 

be made as the reason of criminal abolition that 

is of specific nature, and therefore its perpetrator 

should be released from the lawsuit, that reason 

can no longer be used hence the concerned (the 

unmarried woman or a child) should still be 

criminalized.  

- In the context of Article 284 verse (1) number 2e 

letter a of the Indonesian Criminal Code, which by 

the Appellants, is requested to be signified as “any 

man who participated in committing such act”, what 

would happen are: 

a. the perpetrator that could be criminalized changes: 

initially, the perpetrator that could be criminalized 

due to taking a direct part in the adultery act 



is a man who knows that the woman with whom he 

commits adultery, is married, to be, such knowledge 

is no longer required; 

b. the action’s nature of being against the law also 

changes: initially, the nature of being against law 

exists when the man who participates in committing 

that act, knows that the woman with whom he commits 

adultery is a married woman, changes into that 

man would still be considered against the law, 

regardless of his knowledge that the woman is 

married, even also regardless, whether that woman 

is married. The consequence is, in the court 

proceeding, if initially the public prosecutor 

should proof the existence of the man’s knowledge 

that the woman is a married woman and to proof 

that the woman is married, changes into, he no 

longer needs to proof those matters; 

c. the reason for the abolishment of the crime also 

changes: initially, if it is proven that the man 

who participates in committing that act does not 

know that the woman with whom he commits adultery 

with is married or if that woman is not married, 

it could be made as the reason for criminal 

abolition that is of specific nature, and therefore 

the man must be released from the lawsuit, changes 

into that reason can no longer be used as the 



reason for criminal abolition and as such, the 

man should still be punished. 

- In the context of Article 284 verse (1) number 2e 

letter b of the Indonesian Criminal Code, which by 

the Appellants, is requested to be signified as “any 

woman who participated in committing such act”, then 

this article shall change into “Shall be sentenced 

to jail for nine months the longest… 2e. b. Any 

woman who takes a direct part in the act knowing 

that the guilty co-partner is married and that 

Article 27 of the Civil Code is applicable to him. 

As such, what would happen are:  

a. the perpetrator that could be criminalized changes: 

initially, the perpetrator that could be criminalized 

is an unmarried woman and knows that the man with 

whom she commits adultery, is married and is 

subject to Article 27 of the Book of Indonesian 

Civil Code, changes into any woman, whether 

married or not, and she knows that the man with 

whom she commits adultery, is married and is 

subject to Article 27 of the Book of Indonesian 

Civil Code; 

b. the action’s nature of being against the law 

also changes: initially, the nature of being 

against law exists when the deed is committed by 

an unmarried woman and she knows that the man 



with whom she commits adultery, is married and 

is subject to Article 27 of the Book of 

Indonesian Civil Code, changes into any woman, 

whether married or not, provided that she knows 

that the man with whom she commits adultery, is 

married and is subject to Article 27 of the Book 

of Indonesian Civil Code; 

In relation to the Appellants’ reasons, the Court 

find there is inconsistency between posita and 

petitum of the Motion a quo, as it would be shown in 

number 6 of the Court’s consideration. 

- In the context of Article 284 verse (2), verse (3), 

verse (4), and verse (5) of the Indonesian Criminal 

Code, which by the Appellants are being requested to 

be declared as contradictory against the Constitution 

of the Republic of Indonesia, which means it is 

being petitioned to be abolished, what would happen 

are: 

a. the criminal act regulated under Article 284 

verse (1) of the Indonesian Criminal Code changes 

from complaint offense (klachtdelict) into normal 

offense. In other words, if initially, against 

such act, no examination, investigation, and claims 

can be exercised without any complaint, changes 

into, the complaint is no longer a mandatory 

requirement that should exist in order for 



examination, investigation, and claims to be executed 

against such act; 

b. with the change in the qualification of offence 

as explained in letter a above, the criminal act 

that is formulated under Article 284 verse (1) 

of the Indonesian Criminal Code, which is initially 

constructed as a domestic business of a married 

man or a married woman, and therefore the country 

would interfere only when being requested by 

those parties (through complaints, absolute alleged 

offence) and the country’s intervention should 

also be stopped if those parties revoked their 

complaints, changes into, it fully becomes the 

affairs of the country; 

 

b) Article 285 of the Indonesian Criminal Code which, in 

full, stated as follow: 

Any person who by using force or threat of force, 

forces a woman to have sexual intercourse with him out 

of marriage, shall, being guilty of rape, shall be 

punished with a maximum imprisonment of twelve years. 

It is being requested by the Appellants to be signified 

as, “Any person who by using force or threat of force, 

forces anyone to have sexual intercourse with him, 

shall, being guilty of rape, be punished with a maximum 

imprisonment of twelve years”. As such what would happen 



is, even though there is no change in connection with 

the nature of being against the law because it lies in 

whether there is or not any force by using violence or 

threat of force, but the perpetrator that could be 

criminalized changes: initially, the perpetrator who 

could be criminalized is any man who uses force or threat 

or force, forces a woman to have sexual intercourse 

with him, changes into any person, either a man or a 

woman, who uses force or threat or force, forces anyone, 

either a man or a woman, to have sexual intercourse 

with that person. 

One of the fundamental things that should be presented 

is that the consideration above is given in the context 

of the Indonesian Criminal Code, it is not related to 

domestic violence that is regulated under its own law, 

namely Law Number 23 Year 2004 concerning the Abolition 

of Domestic Violence. 

 

c) Article 292 of the Indonesian Criminal Code which, in 

full, stated as follow: 

Any adult who commits any obscene act with it minor of 

the same sex whose minority he knows or reasonably should 

presume, shall be punished by a maximum imprisonment of 

five years. 

It is being requested by the Appellants to be signified 

as, “Any person who commits any obscene act with a 



person of the same sex, shall be punished by a maximum 

imprisonment of five years”. Therefore, what would 

happen are: 

a. the perpetrator that could be criminalized changes: 

initially, the perpetrator  that could be criminalized 

is an adult, either a man or a woman, who commits 

any obscene act with a minor of the same sex with 

the perpetrator and the perpetrator knows or should 

presume the minority of that person with whom he/she 

commits the obscene act, changes into any person, 

either a man or a woman, either an adult or a minor, 

who commits obscene act with a person of the same 

sex, either a man or a woman, whether that person is 

an adult or a minor; 

b. the action’s nature of being against the law also 

changes: initially, the nature of being against law 

exists when the perpetrator knows or should reasonably 

presume that the person with whom he/she commits 

that obscenity act, is still a minor, changes into, 

such knowledge becomes irrelevant; 

c. the reason for the abolishment of the crime also 

changes: initially, there is a possibility (even if 

it is difficult), that the perpetrator would be 

released from a lawsuit if it is proven that the 

perpetrator does not know about the minority of the 



person whom he commits that obscenity act against, 

changes into, there is no such possibility. 

With all of the considerations in relation to Article 284, 

Article 285, and Article 292 of the Indonesian Criminal 

Code above, it is obvious that, substantially, the 

Appellants’ motion is no longer merely petitioning the 

Court to give a certain definition to the norms of the 

laws being requested for a judicial review, instead it 

truly formulates a new criminal act; something which can 

only be done by the authorized legislators. The argument 

that the process of establishing a law takes a long time 

cannot be a reasonable justification for the Court to take 

over the authorities of the legislators. Moreover, to 

remove a certain phrase and/or to add a new definition to 

a norm of a criminal code, which means to change the 

nature of being against the law (wederrechtelijkheid) of 

that action, without exercising any change or adjustment in 

its criminal threat (strafmaat) and its form of 

criminalization (stafmodus), is not acceptable by legal 

reasoning in devising a norm of criminal code because it 

is attached in the type or qualification of the action 

that could be criminalized or the relevant criminal act 

(strafbaarfeit). 

 

2) With regard to the consideration as outlined in number 1) 

above, it is also clear, that essentially, the motion a 



quo comes across the legality principle that must be strictly 

implemented in the penal code. As it is known, the legality 

principle which doctrinally is derived from the adage of 

nulla poena sine lege; nulla poena sine crimine; nullum 

crimen sine poena legali, which in its development becomes 

“shortened” into the adage of nullum delictum, nulla poena 

sine praevia lege punali, contains four meanings in one 

integral definition, namely: 

a. there is no criminal act and therefore, there is no crime 

if there is no law that regulates it beforehand (nullum 

crimen, nulla sine lege praevia). In this statement, there 

is an understanding that the norm of the penal code shall 

not be retroactive; 

b. there is no criminal act and therefore, there is no crime 

if there is no written legal norm or law (nullum crimen, 

nulla sine lege scripta). In this statement, there is 

an understanding that the norm of the penal code should 

be written, as well as its criminalization. Meaning, 

both the prohibited action and the punishment being imposed 

against the prohibited action should be expressively 

written in the law; 

c. there is no criminal act and therefore, there is no crime 

if there is no written rules or laws with a clear 

formulation (nullum delictum, nulla poena sine lege certa). 

In this statement, there is an understanding that the 

restriction to enact an unwritten law in a penal code 



and in imposing a sanction but also a restriction to 

impose a sanction if the formulation of the norm in 

that written law (the law) is not clear; 

d. there is no criminal act and therefore, there is no 

crime if there is no tight written rules (nulum crimen, 

nulle poena sine lege stricta). In this statement, there 

is an understanding that the provision contained in the 

criminal law should be interpreted tightly. Also, from 

here an understanding is conceived, that has been accepted 

in the legal community that the use of analogy is 

prohibited in penal code. 

 

Referring to the four meanings contained in the understanding 

of the legal principles, if being connected with the 

motion a quo and if the Court grants the Appellants’ motion, 

the question shall rise, whether the ruling of the Constitutional 

Court in this context, have met that four elements of 

definition? In criminal code, the terminology “the law” that 

is contained in the four definition of legal principles 

above refers to the definition of the law in its literal 

meaning, that is a product of written law made by the 

legislators (in Indonesia, by the House of Representatives 

together with the President). Meaning, a product of law which 

is conceived out of a criminal policy or criminal code politic 

of the legislators. 



As such, consider that the view which stated that because 

the decision of the Court is equal to the law, is accepted, 

hence by itself, the first three meanings contained in 

that legal principles are met (nullum crimen, nulla sine 

lege praevia; nullum crimen, nulla sine lege scripta; 

nullum delictum, nulla poena sine lege certa), quod non, 

but the fourth meaning (nulum crimen, nulle poena sine 

lege stricta) is obviously not met. Because, if the use of 

analogy (by the judge who administer justice to criminal 

case in concreto) is prohibited, would it be right if the 

Court who rules the norm can extent the meaning contained 

in the norm of criminal code which is the product of the 

legislators’ criminal policy? Once again, it is because it 

is connected to criminal code where the legality principles 

are strictly implemented. Moreover, just because the material 

contained in a norm of law is not complete or does not 

able to entirely accommodate the burgeoning aspiration in 

the community, does not automatically mean that the norm 

of the law contradicts the Constitution of the Republic of 

Indonesia, especially in the area of criminal code. 

3) Further, concerning the penal policy or penal code politics 

in relation to the motion a quo, it is true that the 

decision of the Constitutional court has an equal position 

with the law hence its binding force is also equal with the 

law. However, such equality is in the context of understanding 

of the Court’s capacity as a negative legislator, not in 



the understanding of the establisher of the law (positive 

legislator). It is true that the Court, through its decision 

has repeatedly stated a norm of law is conditionally 

constitutional or conditionally unconstitutional which specify 

a certain meaning to a norm of law to be said as constitutional, 

which means, if the condition is not met, then the norm of 

the laws being referred to is non-constitutional. However, 

when it relates to the norm of criminal law, the Court is 

demanded not to enter the territory of criminal policy or 

criminal code politic. Judicial review, which in principle, 

contains both criminalization and de-criminalization petition 

against a certain action cannot be executed by the Court 

because it is one of the limitation of a person’s rights 

and freedom which, such limitation, according to Article 

28J verse (2) of the Indonesian Criminal Code is an 

exclusive authority of the legislators. It is important to 

be affirmed because as long as it relates to criminal 

policy or criminal code politics, it is entirely remains 

as the jurisdiction of the legislators. Unlike any other 

field of law, criminal code with its strict sanction which 

may include seizing a person’s liberty, even a person’s 

life, then the country’s legitimation to formulate a behavior 

that is being prohibited and threatened by criminalization 

as well as the type of punishment threatened against that 

action is construed to have to come from the people’s 

approval, which in this case is realized in the state’s 



legislative organ (the House of Representatives together 

with the President, which both are directly elected by the 

people), not through the ruling of a judge or court. It is 

only with the law, that a person’s right and freedom can 

be limited. In line with the basis of this idea, Article 

15 and Attachment Ii, C.3. letter 117 of Law Number 12 

Year 2011 concerning Establishment of Laws and Regulations 

affirms that the containing material regarding criminal 

can only be contained in a product of law, which should obtain 

approval from the people’s representative in a representation 

institute, which is the House of Representatives or the 

Regional House of Representatives, such as the Law and 

Regional Regulation. Whereas the Court is in the position 

of reviewing whether such limitation which is executed with 

that law is already in conformity with the Constitution or 

instead, oversteps the limitation set out in the Constitution. 

Therefore, as long as it relates to the criminal code, all 

this time, the motion being proposed is in fact requesting 

for a certain behavior that is regulated under a law to be 

de-criminalized because it is seen as contradictory with 

human rights and a citizen’s constitutional right, hence 

its constitutionality should be reviewed. Because, the 

authority to review a law is indeed aimed to keep a citizen’s 

constitutional right and freedom that is guaranteed by the 

Constitution to not be violated by the criminalization 

policy made by the legislators. Therefore, even if 



constitutionally the legislators have the authority to 

decide a criminalization policy, they also should be careful. 

The legislators should really consider not only the development 

of living law among the people as the viewpoint of Indonesian 

people, but also the world’s development. The Symposium of 

National Law Renewal held in Semarang on August 1980, to 

appoint a reference, recommended that in order to enact a 

criminalization policy, the following general criteria should 

be considered, namely: 

a. whether the action is not favored or hated by the people 

because it is detrimental, or may be detrimental, causes 

victim or may cause a victim; 

b. whether the cost to criminalize it is balanced with the 

result that would be achieved, meaning the cost of 

legislation, supervision and law enforcement, as well 

as the burden carried by the victim and the perpetrator 

itself should be equal to the situation of orderly law 

that would be achieved; 

c. whether it would add the burden of law enforcement 

agencies that is not balanced or it is beyond their 

capability; 

d. whether those actions hinder or impede the goals of 

Indonesian nation, hence it is a danger for the entire 

society. 

Several general criteria above certainly have to be considered 

from various aspects. Assessment on the first criteria 



shall relate with the aspect of moral norms, customs and 

religion. In this area, political agreement through marriage 

institution between group of different religion, genre, 

and class in Indonesia, is highly required. While the second 

criteria should be met by exercising a thorough calculation 

regarding the impact of a criminalization of a behavior. 

The third criteria should be met by considering the workload 

of the law enforcement agency if a behavior is deemed as a 

criminal act. As for the last criteria, sufficient simulation 

and anticipation are needed regarding the result of the 

enactment of a behavior as a criminal act in order for the 

balance between individual and community’s right is still 

maintained, as one of the goal of the criminalization. Once 

again, even if the legislator constitutionally has the 

authority to decide upon a criminalization policy, it is 

only with the support of intensive research result, that 

all arguments that they use to fulfill the four general 

criteria above, shall gain its legitimacy. 

 

4) In relation to the Motion a quo, in reality the Court has 

stated its standing when ruling for a motion which 

substance is similar to the motion a quo, as provided in 

the Decision of the Constitutional Court Number 132/PUU-

XIII/2015, dated 5th April 2017. In the legal consideration 

of that decision, the Court has expressed, among others: 

“[3.9]… 



  However, if the matter that is requested by the 

Appellants to the Court, which is to include adultery 

which is already stated under Article 284 verse (1) of 

the Indonesian Criminal Code and to include the act of 

adultery between an adult man that is not bind by 

marriage with an adult woman that is not bind by 

marriage, on the basis of mutual attraction, to be the 

part of Article 296 and Article 506 of the Indonesian 

Criminal Code, such thing would make the Court as a 

criminal policy maker. While, a criminal policy maker 

is the state, in this case the Legislators (House of 

Representative and the Government). The Appellants’ 

Motion which petitioned the Court to interpret Article 

296 and Article 506 of the Indonesian Criminal Code cannot 

be separated from the history of the establishment of 

Constitutional Court. Doctrinally, the establishment of 

Constitutional Court is intended to have the authority 

as negative legislator. Meaning, the Constitutional Court 

can only cancel a Law and cannot take the Parliament’s 

authority in formulating a Law or regulation. The doctrine 

is intended to differentiate the authority of the House 

of Representatives and the authority of Constitutional 

Court. Such doctrine, currently, has been accepted by 

the jurists as a view which applies as a law (opinion 

jurist sive necessitates). As such, it is clear that 

in principle the Constitutional Court under the review 



of Law against the Constitution of the Republic of 

Indonesia is as a negative legislator. 

  A doctrine that is similar with negative legislator 

is the doctrine of judicial restraint. That doctrine develops 

in the United States of America, which is an implementation 

of the application of separation of power principle. In 

the doctrine of judicial restraint, the court should 

be able to execute restraint or self-control from the 

tendency or encouragement to act as a “mini parliament” 

(Phillip A. Talmadge, 1999 page. 711). One of the form 

of court action which could be categorized as an act 

of parliament is establishing a new norm of law when 

deciding on a case of judicial review. From the two 

doctrines above, the court, especially Constitutional 

Court in ruling a case of judicial review, there are 

limitations that should be considered, namely the 

limitation to not be “mini parliament” or to take over 

the legislatives’ (House of Representative) authorities…” 

 

5) Further, by examining thoroughly the propositions presented 

by the Appellants, it is concrete that the Motion a quo 

starts from the consideration that all issues that is a 

social phenomenon in the community such as an action, which 

by the Appellants are considered as a deviation action or 

behavior, even as a great problem for the nation, would be 

mitigated effectively if such deviation action or behavior 



that becomes a social phenomenon is declared as a criminal 

act and punish or impose a punishment against its perpetrator. 

In this relationship, it is important to be contemplated 

that the law is only one of the social rules or society 

rules that aim to create as well as to maintain social order 

in the community lives. There are many social rules or 

other society rules which also aim to create and maintain 

social order, namely rules of decency, rules of politeness, 

and religious rules. The view of the sociologist that have 

been generally accepted stated that social order will be 

established once all rules of society works or functions well, 

starting from the rules of decency, rules of politeness, 

religious rules, and last is, rules of law. The roles of 

law becomes easier once the rules of decency, rules of 

politeness, and religious rules are obeyed by the people 

that comes from the realization that those rules are 

required in living in a society hence it causes a sense of 

moral obligation to obey it. Particularly, in its relation 

with rules of law, rules which exist in the area or field 

of criminal law places the last order. Meaning, criminal 

law will only be used if the rules of decency, rules of 

politeness, religious rules, and rules of law in the area 

or field of other law is no longer sufficient. Therefore, 

criminal code is said to be the “last remedy” (ultimum 

remedium). Therefore, putting all responsibilities in arranging 

social phenomena such as deviant behavior merely to the 



rules of law, especially only to the rules of criminal code, 

is not proportional, even it tends to simplify the issue. 

Because, it is not certain that the root of all social 

problems lies in the weakness of rules of law, in casu the 

criminal code, hence the “remedy” needed in order to mitigate 

it, is not also merely an improvement in the rules of law, 

especially the rules of criminal code. To build an argumentation 

that to arrange social order should be executed by forcing 

the members of community who commits deviant behavior by 

threat of law, especially criminal code, is the same with 

stating that social order is only possible to be established 

under threat. Even if this assumption is true, the order 

that is conceived from it, which in this case is obedience 

to the law, is a pseudo order. Because the compliance that 

creates such order is sourced merely from threats of law, 

not grounded or motivated from the conscience out of the 

sense of moral obligation to be compliant. This consideration 

does not aim to deny the role of law, including the criminal 

code, but merely to affirm that social order is not merely 

created out of the force of rules of law, instead it 

should be founded by a sense of moral obligation to comply 

all existing social rules or community rules with the 

conscience that those social rules are required in living 

together. In that context, education plays an important role 

hence, a unity in the view regarding the set of values 



that should be developed in the three existing education 

environments, namely family, school, and society, is required. 

 

6) After thoroughly considering the substance of the Appellants’ 

motion, which in principle, petitions that the Court 

execute a criminalization policy, as outlined in point 1) 

until 5) above, further the Court will consider one by one 

the Appellants’ proposition, as follow: 

a. That, according to the Appellants, the phrase “married 

man” and the phrase “who knowing that Article 27 of the 

Civil Code is applicable to him’ in Article 284 verse 

(1) number 1e. letter a of the Indonesian Criminal 

Code; the phrase “married woman” in  Article 284 verse 

(1) number 1e. letter b of the Indonesian Criminal Code; 

the phrase “knowing that the guilty co-partner is married” 

in Article 284 verse (1) number 2e. letter a of the Indonesian 

Criminal Code; the phrase “any unmarried woman” and the 

phrase “knowing that the guilty co-partner is married 

and that Article 27 of the Civil Code is applicable to 

him” in Article 284 verse (1) number 2e. letter a of 

the Indonesian Criminal Code; and Article 284 verse (2), 

verse (3), verse (4) and verse (5) of the Indonesian Criminal 

Code are contradictory against Article 29 verse (1), 

Article 28B verse (1) and verse (2), Article 28H verse 

(1), and Article 28J verse (2) of the Constitution of 

the Republic of Indonesia with the argumentation that 



the absence of prohibition of adultery, in addition to 

the confined meaning in the Indonesian Criminal Code, 

causes the damage of the system and order of family and 

social order, as well as no longer relevant to the 

development of law, the Court considers: 

- Article 29 verse (1) of the Constitution of the Republic 

of Indonesia stipulated that the country is based on 

the Belief in One Almighty God. As the basis of the 

judicial review, by reviewing the provisions being 

petitioned by the Appellants against the provision 

of the Constitution of the Republic of Indonesia, 

there is no contradiction at all. With the presence 

of the phrases mentioned by the Appellants, where a 

married man or married woman who commits adultery to 

be declared as a criminal act, it is in fact, in line 

with the norm of Article 29 verse (1) of the Constitution 

of the Republic of Indonesia. Especially, there has 

been a general understanding that there is not a single 

religion which justifies adultery. Regarding that 

the regulation of adultery in the Indonesian Criminal 

Code is not yet complete or does not encompass all 

actions that can be categorized as adultery, does 

not mean that the norm of the Law a quo is non-

constitutional. The matter of incompleteness in this 

context is different with the matter of non-

constitutionality. It is the duty of the legislators 



to perfect or to complete that flaw after thoughtful 

consideration to the development of the living laws 

in Indonesia as well as the world, as have been 

outlined in the previous consideration;  

- Article 28 verse (1) of the Constitution of the 

Republic of Indonesia stipulated about rights to form a 

family and to continue a legitimate descendant. Therefore, 

several phrases in Article 284 verse (1), verse (2), 

verse (3), verse (4) and verse (5) of the Indonesian 

Criminal Code, instead of contradictory, as is proposed 

by the Appellants, it supports the preservation of the 

right to form a family and to continue a legitimate 

descendant. The same thing applies to Article 28B 

verse (2) which stipulated about a child’s right for 

life sustainability, to grow, and develop as well as the 

right for protection from violence and discrimination. 

With the presence of a restriction for a husband or 

a wife to commit adultery, the protection for the 

children, in fact, is more guaranteed;  

- Article 28J of the Constitution of the Republic of 

Indonesia is a provision that is related to the 

limitation of the rights and freedom of a person 

that is enacted by the law to guarantee respect over 

another person’s rights and freedom. As is with the 

norm of the Constitution of the Republic of 

Indonesia that has been discussed previously, in 



fact, the limitation to a married man and a married 

woman to commit adultery in Article 284 of the 

Indonesian Criminal Code is for the purpose of putting 

a limit over the right of the perpetrator of that act, 

where such limitation is executed in accordance to the 

demand from morals, religious values, and public order; 

- That the occurrence of damage in the system and social 

order as well as families as a result of adultery, 

one of its causes is due to the act of adultery in a 

wider definition, is not criminalized in the provision 

of the Indonesian penal code, as is proposed by the 

Appellants, is very likely to happen. However, it 

does not mean that the type of action that has been 

set as an act of adultery under Article 284 of the 

Indonesian Criminal Code is contradictory with the 

Constitution of the Republic of Indonesia, especially 

if it becomes the cause of damages as proposed by the 

Appellants. If adhering to the sequence of propositions 

from the Appellants, the cause of damage in social 

order and family is due to the absence of law that 

has not encompassed a more extensive meaning of 

adultery, as said by the Appellants. Such absence 

should be filled through legislation process by the 

legislators, not by petitioning the Court to broaden 

the definition of adultery that is stipulated under 

Article 284 of the Indonesian Criminal Code. Moreover, 



even if the Court executes the matters requested by 

the Appellants, quod non, there is no guarantee that 

the problem which troubles the Appellants could be 

mitigated. 

Based on the consideration above, the Court is of the 

opinion that the Appellants’ proposition in relation to 

Article 284 of the Indonesian Criminal Code is 

groundless according to the law. 

b. That, according to the Appellants, the phrase “a woman 

… out of marriage” under Article 285 of the Indonesian 

Criminal Code is contradictory against Article 28B verse 

(2), Article 28G verse (1), Article 28H verse (1), and 

Article 28J verse (2) of the Indonesian Criminal Code 

on the grounds it does not guarantee certainty of equal 

protection whether on a woman or on a man at any age, 

from the threat of rape, the Court considers: 

- Article 28B verse (2) of the Constitution of the Republic 

of Indonesia, as explained previously, regulates about 

a child’s right for life sustainability, to grow and 

develop and for protection against violence and 

discrimination. The criminal act of rape against a 

woman, especially, a woman that is not his wife, as 

provided under Article 285 of the Indonesian Criminal 

Code, is in fact, one of the guarantees of certainty 

that a woman is protected against rape. Specification 

on the subject which only includes a woman in that 



Article does not mean it is contradictory against 

Article 28B verse (2) of the Constitution of the Republic 

of Indonesia. Because, at the time the norm was formulated, 

it was only women who often became a victim of rape. 

Even if there is a new development that rape can also 

be done by a woman against a man, it is that action 

that should be decided further whether or not it should 

be criminalized through the establishment process or 

amendment of le wat. And therefore, to declare Article 

285 of the Indonesian Criminal Code to be contradictory 

against Article 28B verse (2) of the Constitution of 

the Republic of Indonesia because it does not encompass 

the rape committed by a woman against a man, is not 

coherent; 

- Article 28G verse (1) of the Constitution of the Republic 

of Indonesia regulates the right for protection on a 

person’s self, family, honor, dignity from the threat 

of fear. Therefore, not only it is not contradictory, 

the existence of Article 285 of the Indonesian Criminal 

Code instead serves as a legal instrument to ensure 

that a woman is protected from rape; 

- Article 28H verse (1) of the Constitution of the Republic 

of Indonesia contains the provision related to the 

right to live peacefully both in the body and soul 

and to obtain a good and healthy environment. In 

reality, the constitutional right provided under Article 



28H verse (1) of the Constitution of the Republic of 

Indonesia, which is conceived from the conception of 

economic and social rights, has no relevance with 

the substance or material contained under Article 285 

of the Indonesian Criminal Code. However, if according 

to the Appellants, it is relevant, then as is in the 

Court’s consideration that has been presented earlier, 

in fact with the existence of Article 285 of the 

Indonesian Criminal Code, a woman’s right is guaranteed 

to live peacefully both in the body and soul because 

she is protected from the threat of rape; 

- Article 28J of the Constitution of the Republic of 

Indonesia, as has been previously mentioned, is a 

provision related to the limitation against a person’s 

rights and freedom that (should be) is enacted with 

the law merely to guarantee respect for another person’s 

rights and freedom and in order to meet a fair demand 

in accordance to moral consideration, religious values, 

security and public order and also to guarantee another 

person’s honor and freedom, as referred to in Article 

28J verse (2) of the Constitution of the Republic of 

Indonesia. 

- That it is true that Article 285 of the Indonesian 

Criminal Code cannot reach an act of violence or 

rape committed by a woman against a man, however, it 

does not mean that Article 285 of the Indonesian Criminal 



Code is contradictory against the Constitution of the 

Republic of Indonesia just because of its failure to 

encompass it. Because, what actually happens is, an 

absence of law due to the legislators’ criminalization 

policy has not yet decided or regulated rape by a 

woman against a man. Therefore, what should be done is 

not petitioning the Court to fill that absence, which 

shall make the Court acts as a positive legislator, 

instead, what should be done is to propose and encourage 

the legislators to include rape committed by a woman 

against a man into their criminal policy. 

Based on the consideration above, the Court is of the 

opinion that the Appellants’ proposition in relation to 

Article 285 of the Indonesian Criminal Code is 

groundless, according to the law. 

c. That, according to the Appellants, the phrase “adult”, 

the phrase “minor”, and the phrase “whose minority he 

knows or reasonably should presume” under Article 292 of 

the Indonesian Criminal Code are contradictory with Article 

1 verse (3), Article 28D verse (1), and Article 28G verse 

(1) of the Constitution of the Republic of Indonesia because 

those do not provide protection, certainty under the 

law, and justice for the victim of same sex obscenity 

sex, in which the victim is not a minor, but an adult, 

and uncertainty under the law for the perpetrator that 

is not an adult, the Court considers: 



- Article 1 verse (3) of the Constitution of the Republic 

of Indonesia is a Constitutional norm which affirms 

that Indonesia is a country of law. The existence of 

the phrases under Article 292 of the Indonesian Criminal 

Code as referred to by the Appellants are not at all 

contradictory with the idea that Indonesia is a country 

of law. In fact, because it is a country of law, such 

thing is regulated as one of the form of guarantee 

and protection for a child against obscenity act; 

- Article 28D verse (1) of the Constitution of the 

Republic of Indonesia relates to the regulation of 

rights of each person on recognition, guarantee, 

protection, and certainty under the law that is 

just. The formulation of criminal provision under 

Article 292 of the Indonesian Criminal Code is only 

referred for a certain subject, namely an adult and 

the victims are children. Such formulation is not at 

all contradictory against the right on the recognition, 

guarantee, protection and certainty under the law. 

Because, the subject being regulated in it is very 

clear and certain. Regarding that there is a form of 

obscenity and other form of obscenity does not deny 

that obscenity act by an adult against a child, as 

provided under Article 292 of the Indonesian Criminal 

Code, is a crime; 



- Article 28G verse (1) of the Constitution of the 

Republic of Indonesia, as outlined previously, regulates 

about matters on protection of a person’s self, family, 

honor, dignity from the threat of fear. The regulation 

of obscenity act against a child as a crime, as provided 

under Article 292 of the Indonesian Criminal Code, 

is in fact, one of the form of protection of a person’s 

self, family, honor, dignity, particularly a child in 

this matter, from the threat of fear; 

- As in the explanation in the previous consideration, 

in the development of social behavior of the community, 

there is a form and perpetrator of obscenity act that 

is not yet accommodated in the existing provision, 

in casu Article 292 of the Indonesian Criminal Code. 

Against such condition, a reasonable effort would be 

to propose recommendation and encourage change of law 

to the legislators to make obscenity against an adult 

or obscenity committed by a child against another 

child as a criminal act, not by performing a judicial 

review. The process of discussing the Bill of the 

Indonesian Criminal Code that is currently going on can 

be made as a momentum to propose such recommendation. 

The legislators should grasp this aspiration as part 

of the insights in formulating the substance of the 

new Bill of the Indonesian Criminal Code. 



Based on the consideration above, the Court is of the 

opinion that the Appellants’ motion in relation to Article 

292 of the Indonesian Criminal Code is groundless, according 

to the law. 

 

7) That with all of the aforementioned consideration, it does 

not mean that the Court denies the Appellants’ notion of 

“renewal” as reflected in the motion’s proposition. It does 

not also mean that the Court is of the opinion that the 

norm of the criminal code in the Indonesian Criminal Code, 

especially those that are being petitioned for a judicial 

review in the Motion a quo, are already complete. The Court 

only stated that the norm of the articles in the Indonesian 

Criminal Code that is being petitioned for a judicial review 

in the motion a quo does not contradict the Constitution 

of the Republic of Indonesia. Regarding of whether it should 

be supplemented or not, that is entirely the authority of 

the legislators through their criminal policy, which is a 

part of the criminal code politic. Therefore, the notion 

of renewal proposed by the Appellants should be submitted 

to the legislators and it should serve as an important 

insight for the legislators in the process of completing 

the formulation of the new Indonesian Criminal Code. 

 

[3.13] Considering that based on all of the consideration 

outlined under paragraph [3.12] above, the Court is of the opinion 



that the Appellants’ motion is groundless, according to the 

law. 

 

4. CONCLUSION 

 

 Based on the assessment of the facts and laws as described 

above, the Court had concluded: 

[4.1] The Court had the authority to administer justice to 

the motion a quo; 

[4.2] The Appellants had legal standing to request for the 

motion a quo; 

[4.3] The motion’s issue was groundless according to the law. 

 

5. VERDICT 

To rule, 

Deny the motion of the Appellants in whole. 

 

------------------------------------------------------------- 

 

6. DISSENTING OPINION 

 

 On the Court’s decision, there were 4 (four) Constitutional 

Judges, namely Constitutional Judge Arief Hidayat, Constitutional 

Judge Anwar Usman, Constitutional Judge Wahiduddin Adams, and 

Constitutional Judge Aswanto, who had dissenting opinion, as 

follow: 



 Pancasila is the source of all sources of the country’s 

law. The positioning of Pancasila as the source of all sources 

of the country’s law was in conformity with paragraph four of 

the Preamble of the Constitution of the Republic of Indonesia, 

namely Belief in One Almighty God, A Just and Civilized 

Humanity, a Unified Indonesia, Democracy Led by the Wisdom in a 

Consensus or Representatives, Social Justice for All Indonesians. 

The positioning of Pancasila as the basis and ideology of the 

country as well as basis of the state’s philosophy hence all 

material contained in the Laws and Regulations should not 

contradict with the values contained in Pancasila. 

 In Pancasila, value of belief in God was read and 

interpreted as hierarchical. Value of Belief in God was the 

highest value because it related to an absolute value. All 

value of goodness was derived from this value. A deed was said 

to be good if it did not contradict with the value, principle 

and law of God. Further, also in the text of Pancasila, the 

principle of Belief in God was realized in the context of a 

just and civilized humanity as Indonesia’s national character. 

According to Jimly Asshiddiqie, motivation of faith and piety 

to the One Almighty God determined the quality and standard of 

one’s humanity among other human beings hence the aspect of 

living in community and in a country, can grow healthily in a 

structure of life that is just hence the quality of the 

nation’s civilization can develop in honor among the nations. 



 The values of belief in God intended by Pancasila, 

excerpting from Mr. Karno, is the values of belief in God that is 

cultured and civilized. Meaning, the ethical values of belief in 

God that is excavated from the prophetical value of religions 

and the nation’s belief that is liberating in nature, upholding 

justice and broad brotherhood in God, and tolerant which 

provide the spirit of mutual cooperation in social ethics of 

living as a nation and as a country. In line with that, Mr. 

Hatta expressed, the Principle of the Belief in God becomes 

the ground which leads to the way of truth, justice, goodness, 

honesty and brotherhood. The Principle of the Belief in God 

engages Indonesian people to develop social ethics in the 

public-politic life by nourishing the sense of humanity and 

unity, developing democracy and social justice. 

 In the understanding above, Belief in One Almighty God is 

not a principle that enters the Aqidah space of religious 

people, instead it is a principle of living together in a 

country in the middle of a society with diverse religions and 

beliefs. The founding fathers does not signify the principle 

of Belief in God in a meaning that is too theological and 

philosophical. The principle is not shown as a divine concept 

according to certain religion’s claim and philosophy. Belief 

in God is understood in the context of praxis living, a life 

that is characterized with how the values of belief in God is 

practiced in daily lives, such as being fair to others, to 

speak and act honestly, and to repay a visit, and therefore 



the division against one another can be avoided. The country 

gains its foundation from such values. 

 The Constitution of the Republic of Indonesia is the 

ground law in the Laws and Regulations. What is meant by a 

ground law is a basic norm for the Establishment of Law and 

Regulation which is a source of law for the Establishment of 

Law under the Constitution of the Republic of Indonesia. 

 Under Article 1 verse (3), Article 29, and Article 18B 

verse (2) of the Constitution of the Republic of Indonesia, it 

can be understood that Indonesia is a “country of law that is 

based on the Belief in One Almighty God which continuously 

guarantees the independence of each citizen to hold their own 

religion and to pray in accordance to their religion, as well as 

acknowledge and respect unity in the traditional law community 

along with their traditional rights so long as those still 

live and are in accordance with the development of the people 

and the principle of the Republic of Indonesia that is regulated 

under the law”. This conception asserts that the laws and 

regulations in Indonesia should always be in line and should 

not at all contradicts with the foundation of Belief in One 

Almighty God and religious value as well as living law that is 

in line with the development of the people and principles of 

the Republic of Indonesia. Also in relation to this context, 

under Article 28D verse (1) of the Constitution of the Republic 

of Indonesia, it is stated that one of each person’s constitutional 

right is “certainty under the law that is just”, not merely 



certainty under the law, hence if there is a certainty of law 

in the form of norm of Law which reduced, confined, beyond limits, 

and/or in fact, is contradictory with the basis of Belief in 

One Almighty God as well as religious values and living law 

that is in line with the development of the people and the 

principle of the Republic of Indonesia, then that certainty 

under the law is not a certainty under the law that is just, hence 

it should be declared as contradictory against the Constitution 

of the Republic of Indonesia and does not have a binding legal 

force and should not at all be surrendered as an open legal 

policy of the legislators. 

 The existence of Article 1 verse (3), Article 29, and 

Article 18B verse (2) of the Constitution of the Republic of 

Indonesia, as well as Article 28D verse (1) of the Constitution of 

the Republic of Indonesia, in principle, does not negate a person’s 

right and freedom. People still gain constitutional guarantee 

to execute his right and freedom as provided under CHAPTER XA 

of the Constitution of the Republic of Indonesia, but Article 

28J verse (2) of the Constitution of the Republic of Indonesia 

affirms that in executing a person’s right and freedom, each 

person is required to comply to the limitation that is enacted 

with the law with the intention merely to guarantee the 

recognition and honor over another person’s right and freedom 

and in order to meet a just demand in accordance with moral 

judgment, religious values, security and public order in a 

democratic society. 



 In the context of Article 28J verse (2), the Constitution 

of the Republic of Indonesia affirms its character and identity as 

a Godly Constitution, so it is clear that religious value and 

public order is given a position and function by constitution 

as one of the signs or guidelines that should be obeyed in 

establishing norm of Law so that, once there is a legal norm 

which reduces, confines, oversteps limitation, and/or in fact, 

contradicts with religious values, then it is that norm of Law 

that should be adjusted in order to be not contradictory with 

religious value and Godly teaching. 

 Elaboration of character and identity of the Constitution 

of the Republic of Indonesia as a Godly constitution and the 

basic law in the next Rules and Regulations is always reflected 

in the phrase “By the Grace of God Almighty” in every beginning of 

any laws and regulations as well as in each executorial title 

“For the Sake of Justice Based on the Belief in One Almighty 

God” in a Court’s Ruling. This shows that each certainty under 

the law in Indonesia, either in the form of norm of laws and 

regulations (including the law) or any ruling of the court, 

must always be enlightened by religious value and Divine light 

so that the legal system in Indonesia (including criminal code) 

should not leave or let the existence of a norm of law which 

reduces, confines, oversteps limitation, and/or in fact, contradicts 

with religious values and Divine light. 

 The Court that is bestowed the duty and authority by the 

Constitution of the Republic of Indonesia as the sole interpreter 



and the guardian of the constitution, even also as the guardian 

of the state ideology, also has a constitutional obligation to 

always maintain so that the norm of law does not reduce, confine, 

overstep limitation, and/or in fact, contradict religious values 

and Divine light, considering that the Rule of the Court is 

also introduced with an executorial title “For the Sake of Justice 

Based on the Belief in One Almighty God” and considering the 

professional oath/vow of each constitutional judge which is 

always initiated with religious value and Divine light, that, 

among others, is shown in the phrase “For Allah”, “For God”, 

“Om atah Paramawisesa” and also ended with religious value and 

Divine light which, among others, is shown in the phrase, “so help 

me, God” or “Om, Shanti, Shanti, Shanti, Om”. 

  Article 284 of the Indonesian Criminal Code which governs 

overspel offense, in principle, is very much influenced by the 

philosophy and paradigm of secular-hedonistic which becomes a 

hegemony of establishment of norm of law in Europe in the 

past, which is certainly, very different with the sociological 

condition of the people in this archipelago, both historically, 

long before the concordance of Wetboek Van Strafrecht was performed 

by the Dutch-Indie colonial government, or in the recent context 

in the Republic of Indonesia. 

 The scope of Article 284 of the Indonesian Criminal Code, 

in principle, (only) encompass criminalization and penalization 

against overspel action (Echtbreuk, de Schending van de huwelijkstrow/ 

violation against the loyalty of marriage) hence the despicable 



nature (verwijtbaarheid) of overspel offense as an intercourse 

outside marriage under Article 284 of the Indonesian Criminal 

Code is only because that action is considered to damage the 

purity and integrity of marriage institution. 

 Noyon-Langemeijer stated overspel kan aller door een gehuwde 

gepleegd woorden: de ongehuwde met wie gepleegd wordt is 

volgens de wet medepleger (Overspel can only be committed by a 

person who is bound by marriage, while a person who is not 

bound by marriage but is dragged in that action, is construed 

as participative). Also Arrest Hoge Raad, Netherland 16th May 1946 

stated that what is meant with overspel is is met begrepenvleselijke 

gemeenschap met een derde ander goedkewing van den auderen 

echtgenaat. Die dood is dan geen schending van de huwelijkstrow. 

I.C. was deman souteneur; hij had zijn vrouw tat publieke vrow 

gemaakt. Hij keurde haar levenswijze zander voorbhoud gaed (does 

not include intercourse with a third person outside marriage 

that is committed with the consent of the husband or the wife 

(in the case a quo: the husband becomes the pimp of the wife). 

This action is not a violation against the loyalty of marriage, 

instead both husband and wife have agreed to approve their way 

of living in undergoing marriage). As such, it is clear that 

the criminalization and penalization of overspel offense under 

Article 284 of the Indonesian Criminal Code only applies for 

those who are married based on complaint (klachtdelict) and in 

the event the co-partner with whom that person has intercourse, is 



not married, that co-partner is construed as participative 

(medepleger). 

 The paradigm and philosophy as aforementioned clearly 

confines, contradicts, and does not at all gives room for religious 

value, divine light, and the value of living law among Indonesian 

people who perceive that the despicability nature (verwijtbaarheid) 

of intercourse outside marriage since long time ago in this 

archipelago, is genuinely more extensive, which is also because 

that action contradicts the religious value and living law of 

the people in Indonesia, because according to religious value 

and living law that lives and develops among Indonesian people 

from then until now (minus Article 284 of the Indonesian Criminal 

Code), intercourse can only be performed between a man and a 

woman within a marriage relationship. 

 As such, the concept of overspel (mistress/adultery) under 

Article 284 of the Indonesian Criminal Code clearly confines 

the scope and even contradicts with the concept of forbidden 

intercourse (adultery) according to religious value and living 

law which lives and develops among Indonesian people that is 

genuinely more extensive, which encompasses both intercourse 

outside marriage committed by a party that is bind by marriage 

(adultery) or intercourse committed by parties outside marriage 

(fornication). 

 In the lives of society in the archipelago long before 

the concordance of Weboek van Strafrecht by the Dutch-Indie 

colonial government, adultery is a behavior that is very despicable 



and is never seen as a merely private action, because both 

sociologically and anthropologically, the lives of Indonesian 

people which comprises of various religion and races is more 

identical with communal-religious ambience instead of individual- 

secular ambience hence every despicable action committed by an 

individual (particularly adultery) is always considered to cause 

negative impact in a communal way, because what is considered 

as primary under the living law of Indonesian people is society, 

not individual, because individual is not a human who is 

isolated and free from its community’s structure bond. 

 It is also the same in any religious teaching which lives 

and develops in Indonesia, adultery is a very despicable action. 

In Islam religion, for example, there is a restriction norm 

from Allah SWT to men, which explicitly stated, “and do not 

approach unlawful sexual intercourse. Indeed, it is ever an 

immorality and is evil as a way.” (Q.S. Al Isra: 32). In the 

teaching of Islam, the scope of despicability of adultery action 

clearly includes adultery and fornication, even if the weight 

of threat of law against both is different. 

 If the existence of Article 284 of the Indonesian Criminal 

Code is still maintained as it is (pro status quo), the authority 

of constitutional supremacy and law in Indonesia will be highly 

threatened once a Law that always contains the phrase “By the 

Grace of God Almighty” is in fact states a legal norm that is 

contradictory or at least, confines and reduces the scope of 

despicability of an action which has been strictly highlighted 



according to the law of God. As such the court’s ruling which 

always contain an executorial title “By the Grace of God 

Almighty” should also always free the perpetrator which has 

been proven legally and convincing to commit an action that is 

strictly prohibited according to the law of God, merely because it 

does not meet the element of offense, while such action is 

clearly prohibited and has a very despicable nature according 

to religious value and divine light. 

 If this thing is continuously overlooked or is decided as 

an open legal policy of the legislators which entirely depends 

on the political strength and configuration that is always 

dynamic, the Court should provide an opportunity or at least, 

be sincere in letting the existence of a legal norm in the law and 

the court’s ruling that is not enlightened and even contradictory 

with religious value and divine light as well as living law of 

Indonesian people, while the Supreme Court as a fellow perpetrator 

of judgeship authority and most of the Indonesian criminal code 

experts together with Government in a team of formulation and 

discussion of the Bill of the Indonesian criminal code as ius 

constituendum of the national penal code which bill has been 

submitted to the House of Representatives (DPR) through the 

Letter of President Susilo Bambang Yudhoyono dated 11th December 

2011 with Letter Number R-87-88/Pres/12/2011 and the Letter of 

President Joko Widodo Number R-35/Pres/06/2015 dated 5th June 

2015 which is currently in the discussion phase with Commission 

III of the House of Representatives of the Republic of Indonesia, 



has been fighting for a long time and has shown concrete measure 

of its standing by declaring an attitude that the despicability 

of intercourse outside marriage is of intrinsic nature and not 

merely because such act damages the purity and integrity of 

marriage institution, and therefore the scope of despicability 

(verwijtbaarheid) of adultery act in the context of Indonesian 

penal code order should be returned as to its original state before 

its scope is confined by the Dutch-Indie colonial government 

based on Wetboek van Strafrecht and the principle of concordance 

by the Dutch-Indie colonial government, hence it should include 

both adultery and fornication. 

 In the context of criminalization, we agree that the Court 

should be judicial restraint to not be a “positive legislator” by 

extending the scope of a criminal action (strafbaar feit), but 

the issue is different when the norm of the Law a quo has factually 

reduced and even contradicted religious value and divine light 

which basically is of given nature for order and welfare of 

human’s life, because adultery and fornication is genuinely a 

mala in se and not mala prohibita because of its despicability 

(verwijtbaarheid) is of instrinsic nature and is clearly specified 

in Al Qur’an as well as various other holy book hence the aspect 

of the people’s approval (representative) is not an aspect that 

is sine qua non like when a country has to decide to execute 

or not execute criminalization against an action that is mala 

prohibita in nature. 



 By stating that adultery should include adultery and 

fornication, we opined that the Court should not be a “positive 

legislator” or extending the scope of a criminal action (strafbaar 

feit), instead to return the concept of adultery in accordance to 

the value of law and justice according to various religious 

values and living law among the people of Indonesia which scope 

has been confined for hundreds of years by the positive law 

“legacy” of the Dutch-Indie colonial government and therefore 

it only includes adultery under Article 284 of the Indonesian 

Criminal Code. Therefore, the Court in this context should endeavor 

(ijtihad) by performing moral reading of the Constitution and 

not, instead, applies the principle of judicial restraint. 

 The attempt of re-criminalization through the ruling of 

the court is also not a taboo or prohibited (haram) for a judge, 

because through judicial activism, a judge (particularly a 

constitutional judge) is in fact, obligated to maintain, align, 

and harmonize the penal code with the dynamics of community 

living, even Hoge Raad (the Supreme Court of Netherland) considers 

that there is a possibility that the meaning of one word or 

understanding that is summarized under the law, would experience 

change in line with the development of time hence the action 

that was previously not encompassed, is now included in the 

formulation of a certain offense, and therefore the method of 

interpretation should be able to be performed by a judge in 

order to harmonize the relationship between the past and the 



future (die Verbindungen von Gestern zu Heute herzustellen) [Jan 

Remmelik: 2003, page 56]. 

 Article 5 of Law Number 48/2009 concerning the Judicial 

Power also order that “The judge and constitutional judge is 

obliged to probe, keep up with, and understand the legal values 

and sense of justice which live among the people” hence, if there 

is an inconformity between the norm of the Laws with “legal 

values and sense of justice which live among the people”, the 

judge and constitutional judge are obliged to keep up and side 

with “legal values and sense of justice which live among the 

people”. 

 It is true that in the context of law and dynamic of the 

people, a man’s ratio and heart should be used in balance, but 

the excessive use of ratio which makes the role of heart be 

more marginal would only create de-spiritualization of law which 

eventually could perish lives and the lives of men. Confinement 

of the meaning of adultery which only includes adultery under 

Article 284 of the Indonesian Criminal Code is clearly a de-

spiritualization of law, because according to religious teaching 

and public order, which are, by the constitution made as one of 

the signs or guidelines that should be complied in establishing 

the norm of law, intercourse between a man and a woman, in a 

humanely way, can only be justified through the means of 

marriage institution.  

 With the recognition of adultery as a concept which 

encompasses both adultery and fornication, the concept of 



adultery in the penal code of Indonesia should no longer need 

to require complaint (klacht) and no longer construct the adultery 

perpetrator that is not bind by a marriage as participative 

(medepledger). 

 As for its criminalization, both the type (strafsoort) 

and the size (strafmaat), or even the action (matregel) that could 

be imposed upon the perpetrator of same sex obscenity act, we 

opine that this is an open legal policy of the legislators. 

 Article 285 of the Indonesian Criminal Code which governs 

rape offence in principle, governs the criminalization and 

penalization against a man who committed rape against a woman. 

Rape in this article a quo is conceptualized as an act of a 

man who forces with violence or threat of violence against a 

woman to have intercourse outside marriage hence it negates the 

possibility of rape committed by a woman perpetrator against a 

male victim. 

 The paradigm and philosophy under Article 285 of the 

Indonesian Criminal Code has a very serious constitutionality 

issue, because the substance of the article a quo views rape as an 

action which forces with violence or threat of violence to 

have an intercourse, can only be committed by a man against a 

woman. The paradigm and philosophy of male-superiority complex 

contained in the article a quo clearly threatens and is not in 

line with several guarantees of constitutional right under Article 

27 verse (1), Article 28D verse (1), and Article 28G verse (1) 

of the Constitution of the Republic of Indonesia, because these 



constitutional norms specify the principle of equality before 

the law without differentiating gender and both historically 

and contemporarily can be proven that either a man or a woman 

are equally potential to be the perpetrator or victim in the 

context of rape offense (verkrachting). 

 The attempt of rape and rape that is committed by a woman 

against a man is not something ahistorical and in line with the 

development of culture and medical technology (genetic/ 

medication engineering), this, in fact, happens frequently. The 

despicability and damage due to rape offence (verkrachting) 

are not merely because of the potential to cause a woman to be 

pregnant and conceive a child outside marriage, but also 

include physical and psychological trauma as well as negative 

social stigma for the victim, in which this is obviously can 

be experienced by either a man or a woman. 

 With the recognition of conception of rape as forcing 

intercourse that can be committed by either a man or a woman, 

we opined that the phrase “a woman” under Article 285 of the 

Indonesian Criminal Code should be declared as contradictory 

against the Constitution of the Republic of Indonesia and does 

not have a binding legal force. 

 As for its criminalization, both the type (strafsoort) 

and the size (strafmaat), or even the action (matregel) that could 

be imposed upon the perpetrator of same sex obscenity act, we 

opine that this is an open legal policy of the legislators.  



 Article 292 of the Indonesian Criminal Code which governs 

obscenity offense, in principle, governs the criminalization 

and penalization against an adult who commits obscene act with 

another person of the same sex that he knows or should reasonably 

presume, is still a minor. The paradigm and philosophy of the 

article a quo is clearly only prioritize protection against “a 

person who is still underage” (minderjarige) in order to prevent 

that person from being a victim of obscene act from an adult of 

the same sex, hence its despicable nature (verwijitbaarheid) 

is more due to victimology aspect, that is merely because the 

victim is “a person who is still underage” (minderjarige). 

 Historically, stating objective element of “a minor of 

the same sex” in the article a quo is clearly a ‘win’ to 

homosexual people and some of the member of the Netherland’s 

Tweede Kamer that are affirmative toward homosexuality practice, 

while homosexual practice is clearly one of sexual behaviors 

which intrinsically, humanely, and universally is very condemnable 

according to religious law and Divine light as well as the 

living law among the people, and therefore we opined that the 

word “adult”, the phrase “minor”, and the phrase “whose minority 

he knows or reasonably should presume” in Article 292 of the 

Indonesian Criminal Code should be declared as contradictory 

against the Constitution of the Republic of Indonesia and does 

not have a binding legal force. 

 As for its criminalization, both the type (strafsoort) 

and the size (strafmaat), or even the action (matregel) that could 



be imposed upon the perpetrator of same sex obscenity act, we 

opine that this is an open legal policy of the legislators. 

 As such, the Constitution of the Republic of Indonesia 

should not let absolute freedom for each person to act merely 

according to his/her own will, especially if that behavior clearly 

reduces, confines, oversteps limitation, and contradicts religious 

values and Divine light. Therefore, once the Constitution of 

the Republic of Indonesia comes across religious value, the 

Constitution of the Republic of Indonesia as a Godly constitution 

should affirm its identity as the guarantor of freedom of 

religion and not freedom from religion, hence all certainty 

under the law such as legal norms which reduces, confines, 

oversteps limitation, and even contradicts religious values as 

well as Divine light should be declared as contradictory against 

the Constitution of the Republic of Indonesia and does not 

have a binding legal force. 

 Concern for the potential of abuse of power that will be 

executed by the law enforcing agencies in the context of law 

enforcement against criminal act of adultery, rape, and homosexual, 

in essence is not a matter of norm constitutionality. Each 

process of proofing the elements of criminal action in any 

country, always require a professional process of proofing, 

and must be grounded on good intention and presumption of 

innocence and even in Islamic teaching, there is a threat of 

punishment that is as heavy for each person who has a bad 



intention in accusing another person of adultery without any 

reasonable proof and process of proofing. 

 The burgeoning behavior of “playing their own judges” 

(eigenrichting) which, all this time, is executed by the people 

against the perpetrator of forbidden sexual relationship (whether 

in the form of adultery, rape or homosexual) happens, in fact, 

due to the religious values and living law of the people in 

Indonesia does not gain a proportional place in the legal 

system (criminal) of Indonesia hence if there is a modification 

of the legal norm (legal substance) concerning this matter, it 

is expected that the legal structure and legal culture of the 

Indonesian people in responding to the phenomena of those behavior 

a quo can also change for the better.  

 As such, based on the ratio decidendi as aforementioned, 

we are of the opinion that the Court should grant the motion of 

the Appellants.  

*** 

 

 As such it is decided in the Consultative Meeting of the 

Judges that was attended by nine Constitutional Judges, namely 

Arief Hidayat as the Chairman and Member, Anwar Usman, I Dewa Gede 

Palguna, Saldi Isra, Suhartoyo, Maria Farida Indrati, Manahan MP 

Sitompul, Aswanto, and Wahiduddin Adams, each as a Member, on 

Wednesday, day six, month of December, year two thousand seventeen, 

which was read in the Plenary Meeting of the Constitutional 

Court which was open for public on Thursday, day fourteen, 



month of December, year two thousand seventeen, and has been 

completely read on 10.54 WIB, by the nine Constitutional Judges, 

namely Arief Hidayat as the Chairman and Member, Anwar Usman, 

I Maria Farida Indrati, I Dewa Gede Palguna, Suhartoyo, Manahan 

MP Sitompul, Aswanto, Wahiduddin Adams, and Saldi Isra, each as a 

Member, accompanied by Fadzlun Budi S.N. as a Replacing Registrar, 

as well as being attended by the Appellants/its attorney, President 

or his representative, and the Indirectly Related Relevant 

Parties/their attorney, with no attendance from the House of 

Representatives or its representation. 
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