VERDICT

Number 35/PUU-X/2012

FOR THE SAKE OF JUSTICE BASED ON BELIEF IN THE ALMIGHTY GOD

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA

[1.1] Hearing constitutional cases at the first and final levels, has passed a
verdict in the case of Judicial Review of Law Number 41 of 1999 concerning

Forestry against the 1945 Constitution of the Republic of Indonesia, filed by:

[1.2] 1. ALIANSI MASYARAKAT ADAT NUSANTARA (AMAN), in this
case based on Article 18 paragraph (1) of the Articles of

Association, represented by:

Name : Ir. Abdon Nababan

Place, Date of Birth : Tapanuli Utara, April 2, 1964

Designation . Secretary General of AMAN
Address :Jalan Tebet Utara Il C Nomor 22 Jakarta
Selatan

A oo Petitioner I;



KESATUAN MASYARAKAT HUKUM ADAT KENEGERIAN

KUNTU,

Kampar Regency, Riau Province, in this case represented by:

Name . H.BUSTAMIR

Place, Date of Birth : Kuntu, March 26, 1949

Designation :  Khalifah Kuntu with the title

Datuk Bandaro

Address . Jalan Raya Kuntu RT/RW 002/001 Desa
Kuntu Kecamatan Kampar  Kiri

Kabupaten Kampar, Provinsi Riau

AS mmm e --- Petitioner II;

KESATUAN MASYARAKAT HUKUM ADAT KASEPUHAN
CISITU, Lebak Regency, Banten Province, in this case

represented by:

Name : H. MOCH. OKRI alias H. OKRI

Place, Date of Birth : Lebak, May 10, 1937

Citizen : Indonesia

Designation . Olot Kesepuhan Cisitu

Address . Kesepuhan Cisitu, RT/RW 02/02 Desa



Kujangsari, Kecamatan Cibeber

Kabupaten Lebak, Provinsi Banten;

AS o - Petitioner I,

In this case based on the Special Power of Attorney dated March 9, 2012
authorizing Sulistiono, S.H., lki Dulagin, S.H., M.H., Susilaningtyas, S.H.,
Andi Muttagien, S.H., Abdul Haris, S.H., Judianto Simnjuntak, S.H.,
Erasmus Cahyadi, S.H., the Advocates and Legal Aid Servants who are
affiliated join the Advocates Team of Masyarakat Adat Nusantara, having its
registered address at Jalan Tebet Utara Il C Nomor 22 Jakarta Selatan, Jakarta,

Indonesia, either jointly or individually acting for and on behalf of the authorizer;

Hereinafter referred to as -----========== e Petitioners;

[1.3] Having read the petition of the Petitioners;

Having heard the statement of the Petitioners;

Having heard and read the statement of the President;

Having read the statement of the House of Representatives;

Having heard and read the statements of Petitioners and Government;

Having heard and read the statement of the Petitioners’ witnesses;

Having examined the evidences of the Petitioners;

Having read the conclusion of the Petitioners and the Government;



2. THE FACTS OF THE CASE

[2.1] Considering whereas the Petitioners had filed a petition with a petition
letter dated March 19, 2012, which was received at the Registrar's Office of the
Constitutional Court (hereinafter referred to as the Registrar's Court) on March
26, 2012, based on the Deed of Receipt of Petition File Number
100/PAN.MK/2012 and recorded in the Constitutional Case Registration Book on
April 2, 2012 with Number 35/PUU-X/2012 and has been corrected and received

at the hearing on May 4, 2012, in essence outlining the following matters:

INTRODUCTION

Paragraph IV of the Preamble of the 1945 Constitution of the Republic of
Indonesia (hereinafter referred to as the 1945 Constitution) has clearly
stated the purpose of the establishment of the Unitary State of the
Republic of Indonesia (NKRI), which is to "protect all the people of
Indonesia and the entire homeland of Indonesia and to promote public
welfare, educating the life of the nation and participating in implementing
world order based on freedom, eternal peace and social justice".
Paragraph IV of the Preamble to the 1945 Constitution subsequently
forms the basis of the formulation of Article 33 paragraph (3) of the 1945
Constitution which mandates the state that the maximum utilization of the
earth (land), water and natural resources contained therein is used to
create prosperity for the people of Indonesia. Therefore, all laws and

regulations governing land, water and all natural resources in Indonesia



should refer to the objectives to be achieved by the state through Article

33 of the 1945 Constitution (Exhibit P 1 2);

In the context of carrying out the constitutional mandate, in the forestry
sector as one of the natural resource wealth available, the government
drafted Law Number 41 of 1999 concerning Forestry (hereinafter referred
to as the Forestry Law). Article 3 of the Forestry Law states that "The
implementation of forestry is aimed at maximizing the prosperity of the

people in a just and sustainable mannerg

The fact is that for more than 10 years, the Forestry Law has been used
as a tool by the state to take over the rights of customary law peoples to
their customary forest areas to then be used as state forests, which
subsequently on behalf of the state were given and/or handed over to the
capital owners through various licensing schemes to be exploited without
regard to the rights and local wisdom of the customary law people in the
area, this causes conflicts between the customary law people and
entrepreneurs who use their customary forests. This practice occurred in
most of the territory of the Republic of Indonesia, this eventually led to a

stream of rejection of the enactment of the Forestry Law (Exhibit P i 3);

The current of rejection of the enactment of the Forestry Law was
expressed continuously by customary law peoples, which was reflected in
demonstrations, and reports of complaints to state institutions including
the National Human Rights Commission, even to law enforcers, but

rejection efforts in the field was responded to by acts of violence from the



state and the private sector. For indigenous and tribal peoples, the
Forestry Law presents uncertainty over rights to their customary
territories. In fact, the right of indigenous and tribal peoples over
customary territories is a hereditary right. This right is not a right granted
by the state to indigenous peoples but is an innate right, that is a right that
was born from their process of building civilization in their customary
territories. Unfortunately, state claims on forest areas are always
considered to be more valid than claims by indigenous peoples. Whereas
the rights of indigenous peoples to customary territories, which are mostly

claimed as forest areas by the state, are always far ahead of state rights;

Whereas in practice, the Government often issues decisions to designate
forest areas without first checking the claims of indigenous peoples over
these areas, which in fact have indigenous peoples' settlements in them.
Data from the Ministry of Forestry and the Central Statistics Agency (BPS)
show that there are 31,957 villages that interact with forests and 71,06%
of these villages depend on forest resources for their lives (Exhibit P-4).
In general, people who live and live in villages in and around the forest
that identify themselves as indigenous people or local communities live in
poverty. CIFOR (2006) states that 15% of the 48 million people living in

and around forests are poor people;

Whereas the Strategic Plan of the Ministry of Forestry 2010-2014 shows
data, that in 2003, of 220 million Indonesians there were 48,8 million
people living in villages around the forest area, and there were around

10,2 million poor people living in the area around forest (Exhibit P-5).



Meanwhile, other data released by the Ministry of Forestry and the Central
Statistics Agency (BPS) in 2007 showed that there were still 5,5 million

people classified as poor around the forest area;

Some typologies of conflicts regarding forest areas towards customary
law community unity due to the enactment of the Forestry Law that often

occurs in the field are:

1. indigenous and tribal peoples with the company (as experienced

by Petitioner II), and;

2. indigenous and tribal peoples with the Government (as

experienced by Petitioner IlI);

The two forms of conflict over forest areas illustrate that the regulation of
forest areas in Indonesia does not pay attention to the existence and rights
of indigenous and tribal peoples over their customary territories. Whereas
the customary law community unit has a history of land tenure and its own
resources which have an impact on differences in the basis of claims with
other parties including the Government (state) over forest areas. In reality,
indigenous peoples have not yet obtained strong rights to these claims,
so it is not uncommon for them to be considered criminals when they
access the forest areas that they recognize as customary territories. The
inclusion of customary forests as part of state forests as stated in Article
1 Number 6, Article 4 paragraph (3) and Article 5 paragraph (2) of the
Forestry Law is the main issue in this regard. This provision shows that

the Forestry Law has an inaccurate perspective on the existence and



rights of customary communities' unity over forest areas which are their

customary forest areas;

It is said to be inappropriate because the Forestry Law does not pay
attention to the historical aspects of the claims of indigenous peoples over
their customary territories. The unity of indigenous and tribal peoples
existed long before the birth of the Republic of Indonesia. This fact was
even truly realized by the founders of the nation which was reflected in
serious debates about the existence of indigenous peoples in the
sessions of the Indonesian Independence Struggle Preparatory Agency

(BPUPKI);

Whereas debates about indigenous peoples in the context of the state
that were being built in the early days of independence had received a
large portion in the BPUPKI sessions, which were then crystallized in
Article 18 of the 1945 Constitution. In Explanation 1l of Article 18 of the
1945 Constitution (before the amendment) stated that: "in the territory of
the State of Indonesia there is Ik. 250 Zelfbesturende landschappen and
Volksgemeenschappen, such as villages in Java and Bali, countries in
Minangkabau, hamlets and clans in Palembang and so on. These regions
have an original structure, and can therefore be considered as special

regions "(Exhibit P-6);

It was further stated that "The Republic of Indonesia respects the position
of these special regions and all State regulations concerning these

regions will commemorate the rights of the origin of these regions";



With that explanation, the founders of the nation want to say that in
Indonesia there are many groups of people who have the original
arrangement. The term 'original composition' is intended to refer to people
who have a self-management system or Zelfbesturende landschappen or
customary community community unit. That self-management takes place
within a landscape that is produced by the development of society, which
can be seen from the phrase that combines the terms Zelfbesturende and
landschappen. That is, self-management is related to an area. It should
also be said that the administration of the State through national
development must not neglect let alone deliberately abolished by the

Government;

Sociologically, indigenous peoples have a very strong attachment to the
forest and have developed intensive interactions with the forest. In various
places in Indonesia, interactions between indigenous peoples and forests
are reflected in customary management models of forests which are
generally based on customary law, which usually contains rules regarding
forest clearing procedures for farming and other agriculture, livestock
grazing, animal hunting and collection of forest products. Whereas the
existence of various forest management practices by indigenous peoples
is known by various terms such as Mamar in East Nusa Tenggara, Lembo
in Dayak communities in East Kalimantan, Tembawang in Dayak
communities in West Kalimantan, Repong in Marginalized Communities
in Lampung, Spear in Batak communities in North Tapanuli , as for

Petitioner Ill, known as Hutan Titipan; i.e. forest areas which must not be



disturbed or destroyed. This area is usually saved. Ecologically, this area
is also a region that is very important in protecting the environment and is
a source of life, and Forest Cover; that is the forest area that is used for
the interests of the community. Generally, its use is limited, namely the
use of non-timber forest products, medicinal plants, rattan, honey. In

addition, this area also functions as a spring guard;

Whereas these practices indicate that the customary law community unit
has managed natural resources (forests) for generations. These patterns
are known to have systems that are highly related to the management of
natural forests, plantations, gardens and agricultural businesses so that
they are very diverse, dynamic, integrated that produce a variety of
benefits for the community and the environment, both economically,
socially, culturally, and ecologically. (Suhardjito, Khan, Djatmiko, et al)

(Exhibit P - 7);

Whereas basically, the existence of a regulation that specifically regulates
how natural resources in the form of forests are protected and utilized and
managed is something that is important and is a must, so that natural
resources in the form of forests that are owned and owned by this nation
can be managed and utilized properly. and sustainable in the context of
realizing the welfare and prosperity of the people in a just manner, but the
implementation of the Forestry Law has been used to displace and expel
indigenous peoples from their customary forest areas, which are an
inseparable part of their lives, on the basis of that thought, the Petitioners

expressly states rejecting the existence and validity of Article 1 Number 6

-10 -



as long as the word "state", Article 4 paragraph (3) as long as the phrase
"as long as in reality there is still existence and is recognized, and does
not conflict with national interests”, Article 5 paragraph (1), paragraph (2),
paragraph (3) along the phrase "And paragraph (2); and customary forest
is determined as long as according to the fact the relevant customary law
community still exists and is recognized for its existence ", and paragraph
(4), as well as Article 67 paragraph (1) as long as the phrase" as long as
according to reality there is still existence and recognized existence ",
paragraph (2), and paragraph (3) along the phrase "and paragraph (2)",

Forestry Law;

CONSTITUTIONAL COURT AUTHORITIES

1. Whereas Article 24 Paragraph (2) of the Third Amendment to the
1945 Constitution states: "Judicial power shall be exercised by a
Supreme Court and the judiciary below it within the general court,
religious court, military court, state administrative court, and by a

Constitutional Court";

2. Whereas Article 24C paragraph (1) of the Third Amendment to the
1945 Constitution states: "The Constitutional Court has the
authority to adjudicate at the first and last level the decision is final
to examine the law against the Constitution, to decide on a dispute
over the authority of a state institution whose authority is granted
by the Constitution, to decide dissolution of political parties and

adjudication of disputes over the results of general elections”;

-11 -



Whereas based on the above provisions, the Constitutional Court
has the authority to conduct judicial review of the 1945 Constitution
which is also based on Article 10 paragraph (1) letter a of Law
Number 24 of 2003 concerning the Constitutional Court as
amended by the Act Law Number 8 of 2011 concerning
Amendment to Law Number 24 of 2003 (hereinafter referred to as
the Constitutional Court Law), which states: "The Constitutional
Court has the authority to adjudicate at the first and last level whose
decisions are final to: (a) examine the law ( Law) on the 1945

Constitution ";

That because the object of this petition for testing is Article 1
Number 6 as long as the word "state", Article 4 paragraph (3) along
the phrase" and its existence is recognized, and does not conflict
with national interests", juncto Article 5 paragraph (1), paragraph
(2), paragraph (3) along the phrase "and paragraph (2); and
customary forest is determined as long as according to the reality
the relevant customary law community still exists and is recognized
for its existence", and paragraph (4), as well as Article 67
paragraph (1) as long as the phrase" as long as according to reality
there is still existence and recognized existence", paragraph (2),
and paragraph (3) along the phrase "and paragraph 2", the
Forestry Law, then based on these provisions the Constitutional
Court has the authority to adjudicate and decide upon the a quo

petition;

-12 -



[I. LEGAL STANDING AND CONSTITUTIONAL INTERESTS OF THE

PETITIONERS

5.

Whereas the recognition of the right of every Indonesian citizen to
submit applications for judicial review of the Law on the 1945
Constitution is an indicator of the positive development of state
administration which reflects the progress made in strengthening

the principles of the rule of law;

Whereas the Constitutional Court of the Republic of Indonesia,
functions among others as a "guardian” of the "constitutional rights"
of every citizen of the Republic of Indonesia. The Constitutional
Court of the Republic of Indonesia is a judicial body tasked with
safeguarding human rights as constitutional and legal rights of
every citizen. With this awareness, the Petitioners filed petition for
examination of Article 1 Number 6 along the word "state", Article 4
paragraph (3) along the phrase "and its existence is recognized,
and does not conflict with national interests”, in conjunction with
Article 5 paragraph (1), paragraph (2 ), paragraph (3) along the
phrase "and paragraph (2); and customary forest is determined as
long as according to the reality the relevant customary law
community still exists and is recognized for its existence ", and
paragraph (4), as well as Article 67 paragraph (1) as long as the
phrase” as long as according to reality there is still existence and
recognized existence ", paragraph (2), and paragraph (3) along the

phrase "and paragraph 2", the Forestry Law, which the Petitioners

-13 -



value contradicts the spirit and soul as well as the articles in the

1945 Constitution;

Whereas based on Article 51 Paragraph (1) of the Constitutional
Court Law in conjunction with Article 3 of the Constitutional Court
Regulation Number 06/PMK/2005 concerning Guidelines for
Procedure in Case Testing of Law states that: Petitioners are
parties who consider their constitutional rights and/or authorities to

be impaired by the enactment the law namely:

a. individual Indonesian citizens;

b. customary law community unit as long as it is still alive and
in accordance with community development and the
principles of the Unitary State of the Republic of Indonesia

as stipulated in the law;

C. public or private legal entity;

d. state institutions;

Whereas based on the Elucidation of Article 51 Paragraph (1) of
the Constitutional Court Law states that "what is meant by
constitutional rights are the rights regulated in the 1945

Constitution”;

Whereas based on the Constitutional Court Decision Number
006/PUU-111/2005 and subsequent decisions of the Court, the Court

has determined 5 conditions regarding constitutional impairment as

-14 -



referred to in Article 51 paragraph (1) of the Constitutional Court

Law, as follows:

a. the Petitioner must have constitutional rights and/or

authorities granted by the 1945 Constitution;

b. the constitutional rights and/or authorities are deemed to
have been impaired by the coming into effect of the law

petitioned for review;

C. the impairment of constitutional rights and/or authorities is
specific and actual in nature, at least potential in nature

which according to logical reasoning will certainly occur;

d. there is a causal verband between the loss of constitutional
rights and/or authorities and the law petitioned for review;

and,

e. it is possible that with the granting of the petition, the
postulated constitutional rights and/or authority will not or no

longer occur;

PETITIONER | IS A PRIVATE LEGAL ENTITY

10. Whereas Petitioner | is a private legal entity which in applying for
this application uses the organization standing procedure (legal

standing);
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11.

12.

13.

Whereas Petitioner | has a legal standing (Petitioner) as the
Petitioner for judicial review because there is a causal verband with
the enactment and enactment of the Forestry Law, thereby causing

constitutional rights of Petitioner | to be impaired;

Whereas organizational standing or legal standing doctrine is a
procedural procedure which is not only known in the doctrine but
has also been adopted in various laws and regulations in Indonesia
such as Law Number 23 of 1997 concerning Environmental
Management as amended by Law Number 32 of 2009 concerning
Environmental Protection and Management, Law Number 8 of

1999 concerning Consumer Protection, and the Forestry Law itself;

Whereas in practice in the justice system in Indonesia, the use of
legal standing has been accepted and recognized as a mechanism

in the search for justice, which can be proven, among others:

a. in the Decision of the Constitutional Court Number
060/PUU-11/2004 concerning Testing of Law Number 7 of
2004 concerning Water Resources against the 1945

Constitution;

b. in the Decision of the Constitutional Court Number
003/PUU-111/2005 concerning Judicial Review of Law
Number 19 of 2004 concerning Establishment of

Government Regulations in lieu of Law Number 1 of 2004

-16 -



14.

15.

concerning Amendment to Law Number 41 of 1999

concerning Forestry into Laws Against 1945 Constitution;

in the Decision of the Constitutional Court Number 001-021-
022/PUU-1/2003 concerning Judicial Review of Law Number

20 of 2002 concerning Electricity;

in the Decision of the Constitutional Court Number
140/PUU-VII/2009 concerning Testing of Law Number
1/PNPS/1965 concerning Prevention of Misuse and/or

Blasphemy of Religion;

Whereas organizations that can act on behalf of the public / public

interest are organizations that meet the requirements specified in

various laws and regulations and jurisprudence, namely:

a.

in the form of a legal entity or foundation;

in the articles of association of the organization concerned
expressly states the purpose of the establishment of the

organization;

has carried out activities in accordance with its articles of

association;

Whereas Petitioner | is a non-governmental organization that

grows and develops independently, on its own free will and desire

in a community established on the basis of concern to be able to

provide protection and enforcement of human rights in Indonesia

-17 -



16.

17.

with a focus on the unity of customary law communities, based on
Article 1 paragraph (3) The Articles of Association are in the form
of a legal organization of a social organization under the name of
the Alliance of Indigenous Peoples of the Archipelago (AMAN)

(Exhibit P-8);

Whereas the task and role of Petitioner | in carrying out protection
and enforcement activities for human rights in Indonesia has been
continuously utilizing its institutions as a means to fight for human

rights, especially for the unity of customary law communities;

Whereas the task and role of Petitioner | in carrying out activities
of upholding, protecting and defending human rights, in this case
utilizing his institution as a means to include as many members of
the community as possible in the fight for respect and respect for
the values of human rights to anyone also regardless of gender,
ethnicity, race, religion, etc. This is reflected in the principles and
objectives, as well as the business carried out by Petitioner | which
in the Articles of Association and/or deed of establishment, shall

read:

Article 2

"The AMAN organization is based on Adat which is Bhineka

Tunggal Ika and Pancasila";

Article 5

-18 -



"The AMAN organization was established with the aim of:

1. restore the confidence, dignity and dignity of the Indigenous

Peoples of the Archipelago;

2. increasing the confidence, dignity and dignity of women of
the Indigenous Peoples of the Archipelago, so that they are

able to enjoy their rights;

3. restore the sovereignty of the Indigenous Peoples of the
Archipelago to defend economic, social, cultural and state

rights;

4. uphold the authority of the Indigenous Peoples of the

Archipelago before the authorities and business people;

5. develop the ability of the Indigenous Peoples of the

Archipelago in managing and preserving the environment *;

Article 6

"To achieve the objectives stated in Article 5 of this Articles of

Association, AMAN carries out business activities including:

1. raising awareness of the rights of Indigenous Peoples;
2. empower women of Indigenous Peoples;

3. strengthen the economy of Indigenous Peoples;

4, strengthen traditional institutions at the regional level,

-19 -



18.

19.

5. promoting the values and wisdom of indigenous peoples;

6. carry out cooperation and networks with all parties who have
actually carried out activities to protect the rights of

Indigenous Peoples;

7. defending the Indigenous Peoples of the Archipelago who

suffer from the suppression of their human rights;

8. make efforts to influence structural/legal policies relating to

|l ndi genous Peoples 0;

Whereas the legal basis and importance of Petitioner | in
submitting a Petition for Testing the a quo Forestry Law, can be

proven by the Petitioner's Articles of Association;

Whereas in Article 3 of the Petitioner's Articles of Association, it is
explicitly stated that AMAN is independent and non-profit, with the

function of:

a. as a forum for the gathering of Indigenous Peoples who feel
the same fate and responsibility as victims of oppression,
exploitation and deprivation of their customary rights and
who have the will to realize indigenous peoples who are
politically sovereign, economically independent, and

culturally dignified;

b. defend and empower the rights of Indigenous Peoples;

-20 -



20.

C. accommodate, integrate, channel and fight for the
aspirations and interests of Indigenous Peoples and
increase political and legal awareness and prepare cadres
of Indigenous Peoples in all aspects of community, nation

and state life;

Whereas Petitioner | in the context of achieving its aims and
objectives has carried out various kinds of business/activities
carried out continuously in the framework of carrying out its duties
and roles. This matter has become common knowledge (notoire
feiten) which even reaches the international world. Whereas some
of the activities of Petitioner | in the national scope were carried out
in the form of case advocacy, policy advocacy and campaigning,
while one form of activity at the international level was to submit a
report to the UN CERD Commission related to the Government's
Program to clear 1.8 million forest areas Ha to be used as an Oll
Palm Plantation along the border between Kalimantan Island and
the State of Malaysia. This report was submitted because if this
government program is realized, it will have a big and bad impact
on the existing indigenous peoples and live in the affected area,
and thanks to this report the Government finally canceled the
program, after considering recommendations from the UN CERD

Commission on the report (exhibit P-9);
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21.

Whereas some forms of results of the efforts and / or activities
carried out by Petitioner | in the framework of achieving the aims

and objectives are as follows:

a. the establishment of a Memorandum of Understanding
between the Indigenous Peoples Alliance of the Archipelago
(AMAN) and the National Commission on Human Rights
(KOMNAS HAM), which was signed on Tuesday, March 17,
2009, at the YTKI Building at Jalan Gatot Subroto Number
44 Jakarta, which essentially stated that the two preliminary
understanding of parties and formulate the steps needed in
order to "mainstream the Human Rights Based Approach to

Indigenous Peoples in Indonesia” (exhibit P-10);

b. the realization of the Charter of Cooperation between the
Ministry of Environment and the Indigenous Peoples of the
Archipelago, which was signed on January 27, 2010, whose
contents are essentially "to enhance the role of indigenous
peoples in environmental protection and management"

(exhibit P-11);

C. the realization of the Memorandum of Understanding
between the Indigenous Peoples Alliance of the Archipelago
with the National Land Agency of the Republic of Indonesia,
on Increasing the Role of Indigenous Peoples in the Efforts

to Create Justice and Legal Certainty for Indigenous

-22 -



22.

23.

24.

25.

26.

Peoples, signed on Sunday, September 18, 2011 (exhibit P-

12);

Whereas the efforts to protect, promote and fulfill human rights
carried out by Petitioner | have been included in the 1945
Constitution, which in this petition is primarily Article 27 paragraph
(1), Article 28D paragraph (1), Article 281 paragraph (2 ), Article 28I

paragraph (4) and Article 28I paragraph (5);

Whereas the efforts to protect, promote and fulfill human rights
carried out by Petitioner | have been stated and arranged expressly
and clearly in the national law, namely Law Number 39 of 1999

concerning Human Rights (see Article 6) (exhibit P-13);

Whereas the efforts to protect, promote and fulfill human rights
carried out by Petitioner | have also been included in various

principles of international law concerning human rights;

Whereas in addition Petitioner | has constitutional rights to fight for
his rights together in the interests of this nation and state.
According to Article 28C paragraph (2) of the 1945 Constitution it
is stated: "Everyone has the right to advance himself in fighting for

his collective right to develop his community, nation and state";

Meanwhile, the issue of Human Rights concerning indigenous
peoples who are the object of the Forestry Law tested is a problem

of every human being because of its universal nature so that the
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27.

28.

issue of human rights is not only a matter for Petitioner | that is in
direct contact with the issue of human rights, but also a matter of

every human in the world;

Whereas furthermore, the submission of petition for examination of
articles in the a quo Forestry Law is a manifestation of the concern
and efforts of Petitioner | for the protection, promotion and
enforcement of human rights in Indonesia, in particular the human

rights of indigenous peoples;

Whereas thus, with the existence and validity of Article 1 number 6
as long as the word "state", Article 4 paragraph (3) along the
phrase "and its existence is recognized, and does not conflict with
national interests”, juncto Article 5 paragraph (1), paragraph (2),
paragraph (3) along the phrase "and paragraph (2); and customary
forest is determined as long as according to the fact the relevant
customary law community still exists and is recognized for its
existence", and paragraph (4), and Article 67 paragraph (1) as long
as the phrase" as long as according to reality there is still existence
and recognized existence ", paragraph (2), and paragraph (3) as
long as the phrase "and paragraph 2", the a quo Forestry Law,
violates the constitutional rights of Petitioner I, directly or indirectly,
because it harms various businesses and works that have been
carried out continuously by the Petitioner I, in the context of
carrying out the duties and roles to realize the protection,

promotion and fulfillment of human rights in Indonesia, including
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accompanying and fighting for the rights of indigenous peoples that

have been carried out by Petitioner I;

PETITIONER 1l AND PETITIONER Il ARE THE UNITY OF INDIGENOUS

PEOPLE

29.

30.

31.

Whereas Petitioner Il and Petitioner Il are living traditional law
communities that are still alive and in accordance with the
development of the community and the principles of the Unitary

State of the Republic of Indonesia as stipulated in the Law;

Whereas as stated by Ter Haar Bzn in his book entitled Beginselen
en Stelsel van het Adatrecht quoted by Soejono Soekanto in his
Indonesian Customary Law, and has also been used as
Jurisprudence of the Constitutional Court in Decision Number
31/PUU-V/2007, it was mentioned that the characteristics of the

customary law community are as follows:

a. regular groups;

b. arrangement in a certain area;

C. have self government;

d. possess material and immaterial objects;

Whereas Petitioner Il and Petitioner Il have legal standing as
Petitioners for judicial review because there is a direct causal

connection (causal verbal) from the enactment of the Forestry Law,
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32.

33.

34.

35.

thus causing the constitutional rights of the Petitioners to be

impaired;

Whereas Petitioner Il and Petitioner Il are customary community
units which are factually victims, namely the loss of their customary
forest area, as a result of the enactment of the Forestry Law, which

results in impairment of the constitutional rights of the Petitioners;

Whereas Petitioner Il and Petitioner Il feel and assess the
presence of articles and verses in the Forestry Law that were
tested in addition to causing the Petitioners to lose their customary
forest areas, also causing other problems as a follow-up problem,
namely the loss of sources of income and livelihoods as well as
being threatened the criminal prosecution of both the Petitioners

themselves and for members of their customary law community;

Whereas Petitioner 1l is the Kenegerian Kuntu Customary Law
Community Unit, with a leader whose name is Datuk Khalifah,
which is a form of traditional law community unit that still exists and

lives in Kampar Kiri Kampar Regency, Riau Province;

Whereas the Kegerian State referred to here is the name of an old
village in Riau Province which is steeped in history, both religion,
customs and roles before and after independence. Unity of the
Kenegeri Kuntu indigenous people has existed since 500 (five
hundred) years BC and the long story of this old country has long

been engraved in the Minang Kabau traditional history sheet
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36.

37.

namely as Minang Kabau Timur or Kuntu Kingdom (evidence P-

14);

Whereas the leadership structure of the Kenegerian Kuntu
customary community is led by a caliph who is in charge of 3
kenegerian namely Kenegerian Kuntu, Kenegerian Domo and
Kenegerian Padang Sawah, which in each kenegerian is led by a
state top. The top of the country is in charge of regional leaders

consisting of:

a. the land area is controlled and controlled by 10 ninik mamak

called datuk nansepuluh and led by Datuk Mudo;

b. river section and controlled by 6 ninik mamak called datuk

nanberanam and led by Datuk Sutan Jalelo;

Whereas evidence of the existence of this customary law
community unit can also be seen from historical evidence relating
to their ancestors in the past such as old graves, ex-villages,
buildings with old architects and local folklore stories, as well as old
forests of former fields that shows that the customary law
community unit has existed since hundreds of years ago. The
structure of the community is familiar with the institutional system
of religion and belief, customary law and customary institutions
show that this has been formed a long time ago. The influence of
the kingdom and Hinduism can be seen in customs, customary law

and religion as well as the style of agriculture;
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38.

39.

40.

The territorial control of land has been agreed upon by the region
and its boundaries by their ancestors. Customary land has certain
boundary signs in the form of natural signs such as river flows and
certain types of plants. There are also territorial boundaries marked
by the name and story of a place as well as stories related to certain
events, for example there is the name of the Sei Datu Mahudum
River which means that the land around the upstream to

downstream areas is controlled by the Datu tribe Mahudum;

Whereas land and forests have significance for the unity of the
Kenegerian Kuntu indigenous people, not only of economic value
but also of broader meaning so that the name is called high pusako
which is a treasure of high value and socio-cultural benefit for the
prosperity of the community. As high pusako, customary land

cannot be sold;

Whereas recognition of the existence and existence of customary
land rights in Kampar Regency, Riau Province, has been expressly
regulated and recognized by the regional government through
regional regulations, in which of course also applies to the
recognition and respect for the existence and existence of
Petitioner Il as false a traditional law community unit that still exists
and lives in the territory of Kampar Regency, Riau Province (exhibit

P-15);
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4].

42.

43.

Whereas in fulfilling the basic needs of life, as a pillar of Petitioner
II's constitutional rights, customary forest as one of the customary
territories is the most important means, to develop themselves and
their families, maintain and improve their quality of life and life, for

the welfare of themselves and their families;

Whereas evidence of the existence of this customary law
community unit can also be seen from historical evidence relating
to their ancestors in the past such as old graves, ex-villages,
buildings with old architects and local folklore stories, as well as old
forests of former fields that shows that the customary law
community unit has existed since hundreds of years ago. The
structure of the community is familiar with the institutional system
of religion and belief, customary law and customary institutions
show that this has been formed a long time ago. The influence of
the kingdom and Hinduism can be seen in customs, customary law

and religion as well as the style of agriculture;

The territorial control of land has been agreed upon by the region
and its boundaries by their ancestors. Customary land has certain
boundary signs in the form of natural signs such as river flows and
certain types of plants. There are also territorial boundaries marked
by the name and story of a place as well as stories related to certain
events, for example there is the name of the Sei Datu Mahudum
River which means that the land around the upstream to

downstream areas is controlled by the Datu tribe Mahudum,;
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44.

45.

46.

47.

Whereas land and forests have significance for the unity of the
Kenegerian Kuntu indigenous people, not only of economic value
but also of broader meaning so that the name is called high pusako
which is a treasure of high value and socio-cultural benefit for the
prosperity of the community. As high pusako, customary land

cannot be sold;

Whereas recognition of the existence and existence of customary
land rights in Kampar Regency, Riau Province, has been expressly
regulated and recognized by the regional government through
regional regulations, in which of course also applies to the
recognition and respect for the existence and existence of
Petitioner Il as false a traditional law community unit that still exists
and lives in the territory of Kampar Regency, Riau Province (exhibit

P-15);

Whereas in fulfilling the basic needs of life, as a pillar of Petitioner
II's constitutional rights, customary forest as one of the customary
territories is the most important means, to develop themselves and
their families, maintain and improve their quality of life and life, for

the welfare of themselves and their families;

Whereas due to loss of access, use and control of forests that are
part of their customary territories, Petitioner Il loses space to find

work and livelihood sources;
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48.

49.

50.

51.

Whereas Petitioner Il is one of the fifteen (15) Kasepuhan who are
members of the Banten Kidul Indigenous Unity (SABAKI) in the
Halimun Mountains Region, and Kasepuhan Cisitu has existed

since 1621;

Whereas the existence and existence of the PETITIONER Il has
received recognition from the Regional Government of the Lebak
Regency of Banten Province through the Decree of the Regent of
Lebak Number 430/Kep.318/Disporabudpar/2010 concerning
Recognition of the Existence of the Cisitu Indigenous Peoples of
the Cisitu Banten Kidul Elders in Lebak Regency dated 7 July 2010

(exhibit P-17);

Whereas administratively Kasepuhan Cisitu is located in Cibeber
District, Lebak Regency, Banten Province. There are two villages
included in the Cisitu customary area namely; Kujangsari Village
and Situmulya Village. Kasepuhan infrastructure has recently
developed where it has several public facilities such as; roads,
waterways, electricity, educational facility buildings, mosques,
village offices, traditional houses and traditional pavilion and

housing that is well established (exhibit P-18);

Whereas the population of Kasepuhan Cisitu indigenous people in
2010 reached 676 households (kk) with 2,191 people. The number
of male residents is 1,111 inhabitants. The main livelihoods of

indigenous peoples are farming. Especially for agricultural
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53.

54.

52.

products, rice is not traded. For the results of other commodities
may be sold. Agricultural activities are very productive because the
land is still fertile and very helpful in the food security of the Cisitu

community;

Whereas the customary area or called Wewengkon Kasepuhan
Cisitu is located in south side of the Halimun mountains.
Administratively, this wewengkon country is located in Cibeber
District, Lebak Regency, Banten Province. Kasepuhan

wewengkon boundaries Cisitu are as follows:

1 North Side: Sangga Buana Mountain (Kasepuhan Urug),

Bogor;

1 East Side: Palasari Mountain (Kasepuhan Ciptagelar);

1 Southern Side: Muara Kidang (Kasepuhan Cisungsang);

1 Western Side: Tumbal Mountain (Kasepuhan Cisungsang);

Whereas physiographically, the authority of Kasepuhan Cisitu is a steep

hilly region to the mountains. This region is bounded by a V-shaped river

valley with a rocky bottom. Slope of above 40% with daily average

temperatures between 20-30 degrees celsius;

Whereas based on participatory mapping (January 2010), facilitated by

AMAN, JKPP and FWI, the area of authority of Kasepuhan Cisitu is 7,200

hectares. Previously, the kaolotan only estimated the area of authority of
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55.

56.

S7.

around 5,000 hectares. Mapping using Global Position System (GPS) and

Land Sat Image (exhibit P-19);

Whereas from the beginning of its existence to the present time, the
existence of Petitioner Il in addition to being legally recognized by the
Decree of the Regent of Lebak, in fact Petitioner Ill also continues and
continues to maintain and carry out all customary activities that exist and
apply to the Unity of the Kasepuhan Cisitu Indigenous Peoples. (exhibit

P-20);

Whereas in fact the policy of establishing the management of the Halimun
Salak Forest Area as a Protected Forest Area had been started since the
Dutch East Indies Government in 1924-1934, then in 1935 a change was
made in establishing this area into a Nature Reserve and its management
was carried out by the Forestry Service. Whereas then based on PP
Number 35 of 1963 concerning the Designation of Forest Areas, the status
of the Forest Reserve area was changed to a National Park Area whose
management was handed over to Perum Perhutani, and finally based on
the Decree of the Minister of Forestry Number 282/Kpts-11/1992, the
management of the National Park Forest Area. this was submitted to the

Gunung Gede Pengrango National Park Office;

Whereas initially designated as a Nature Reserve Forest Area covering
only 40,000 Ha, and then based on the Decree of the Minister of Forestry
Number 175/Kpts-11/2003 concerning the Appointment of the Halimun

Salak Mountain National Park and the Changing Function of Protected
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58.

59.

Forest Areas, Permanent Production Forests, Production Forest Limited
to the Halimun Mountain Forest Group and Salak Mountain Forest Group,
which covers an area of + 113,357 (one hundred thirteen thousand three

hundred and fifty-seven) Ha (exhibit P-21);

Whereas the problem arose when the provisions of the articles in the
Forestry Law were applied when the petition was tested for in the a quo
petition, which was then implied in the form of an increase in the Mount
Halimun Salak National Park area which was carried out without the
knowledge, involvement or approval of Petitioner Ill, for that matter
caused the entire customary area (not only the customary forest area) of
Petitioner Ill to be included in the National Park area, so Petitioner Il and
its customary law community units lost access and rights to the use and
management of their customary areas and even some members of their
customary community unit experienced criminalization actions because

enter the Halimun Salak National Park Forest Area;

Whereas Petitioner Ill, in the context of regaining its customary territories,
is currently continuing to make various efforts to strengthen its extension
and obtain recognition as an indigenous community. Continue to make
various efforts, which is currently one of the results of the efforts that have
been made is the recognition given by the Banten Regional Government
by issuing a Regent Decree about the recognition of the existence and

territory of Cisitu;
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60.

61.

62.

63.

Whereas, it is regrettable, even though Petitioner Il has finally received
recognition from the Lebak Regency Government, but this recognition
does not necessarily restore the power and authority of Petitioner Il over
the territory of its customary law community which has now become the

Halimun Salak Mountain National Park;

Whereas it is even more ironic that after the Petitioner Il customary forest
area was made as the Halimun Salak National Park Area, in fact it was
later given a gold mining concession permit for PT. Aneka Tambang, this
gold mining concession permit resulted in a conflict between Petitioner Il
and PT. Aneka Tambang, Tbk., As well as overlapping land and forest
areas between the Cisitu Customary Law Community (Petitioner I1l) forest
area and the Halimun Salak National Park and the Gold Mining

Concession Area with PT. Aneka Tambang, Tbk. (exhibit P - 22);

Whereas as a result of the enactment of the Forestry Law tested by the a
qguo, Petitioner Ill has lost the right to manage and utilize its customary
forest area, and even to be able to get involved in the management and
use of its customary forest area, which is carried out by the Great Hall of
Mount Halimun Salak National Park, Petitioner Il and its members must
first conflict and beg and beg for the manager of the Halimun Salak

National Park forest area (Exhibit P - 23);

Whereas based on the description above, Petitioner Il and Petitioner IlI
have legal standing as Petitioners for judicial review because there are

causal links (causal verband) with the enactment of the Forestry Law,
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which causes Petitioner II's constitutional rights and Petitioner Il was

factually harmed;

PETITIONERS HAVE CAPACITY AS PETITIONER FOR JUDICIAL

REVIEW

64.

65.

66.

Whereas the Petitioners as part of the Indonesian community are
entitled to recognition, guarantees, protection and fair legal

certainty and equal treatment before the law ";

Whereas the Petitioners also have the right to develop themselves,
in the context of meeting their basic needs, in order to improve their

quality of life, and the welfare of humanity;

Whereas based on the above description, it is clear that the
Petitioners have fulfilled both quality and capacity as Petitioners of
the "Customary Law Community" and Petitioners of "Private Legal
Entities” in examining the Law against the 1945 Constitution, as
determined in Article 51 letter (c) of the Law The Constitutional
Court because the Petitioners have legal rights and interests and
represent the public interest to submit a petition for review of Article
1 number 6 as long as the word "state”, Article 4 paragraph (3)
along the phrase "and recognized its existence, and does not
conflict with national interests”, juncto Article 5 paragraph (1),
paragraph (2), paragraph (3) along the phrase "and paragraph (2);
and customary forest is determined as long as according to the fact

the relevant customary law community still exists and is recognized
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67.

for its existence ", and paragraph (4), and Article 67 paragraph (1)
as long as the phrase" as long as according to reality there is still
existence and recognized existence ", paragraph (2), and
paragraph (3) along the phrase "and paragraph 2", Law Number

41 of 1999 concerning Forestry Against the 1945 Constitution;

Whereas the provisions in the Forestry Law violate guarantees for
victims not to experience discrimination, guarantees for victims to
get the fairest possible justice, guarantees for victims to get
protection from the law, guarantees that the law those relating to
human rights fulfill the principles of law that are universally
applicable and recognized by civilized countries. Therefore, the
interests of the Petitioners who are disadvantaged by the articles
in the Forestry Law, as mentioned and outlined further in the
reasons for the petition, constitute the Petitioners' losses both as
institutions representing the legal interests of victims as individuals,
as well as community unity groups. customary law which is the

subject of victims of the law;

REASONS FOR PETITION

The scope of articles, paragraphs and phrases in Law Number 41 of

1999 concerning Forestry which is reviewed against the 1945

Constitution

Whereas the provisions of Article 1 point 6 of the Forestry Law

reads:
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"Customary forest is a state forest within the territory of indigenous

and tribal peoples";

Whereas Article 4 paragraph (3) of the Forestry Law reads;

"The control of forests by the state still takes into account the rights
of indigenous and tribal peoples, as long as in reality they still exist
and are recognized, as well as do not conflict with national

interests";

Whereas the provisions of Article 5 of the Forestry Law states:

paragraph (1) "forests based on their status consist of;

a. State forest, and;

b. Rightsio forest

paragraph (2) "State forest as referred to in paragraph 1 letter a,

can be in the form of customary forest";

paragraph (3) "the government determines the status of the forest
as referred to in paragraph (1) and paragraph (2); and
customary forest is determined as long as in reality the
relevant indigenous and tribal peoples still exists and its

existence is recognized"”;

paragraph (4) "if in the progress of the relevant indigenous and
tribal peoples no longer exists, the customary forest

management rights will return to the Government”;
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Whereas the provisions of Article 67 of the Forestry Law states:

paragraph (1) “indigenous and tribal peoples as long as according
to their reality still exist and are recognized as having the

right to:

a. collect forest products to meet the daily needs of the

indigenous peoples concerned;

b. conduct forest management activities based on
existing customary law and not in conflict with the

law;

C. get empowerment in order to improve their welfare “;

paragraph (2) “inauguration of the existence and elimination of the
indigenous and tribal peoples as referred to in paragraph (1)

shall be stipulated by a Regional Regulationo ;

paragraph (3) “further provisions as referred to in paragraph (1)
and paragraph (2) shall be regulated by Government

Regulationo ;

Whereas for ease of understanding of the a quo petition, then the
outline of the petition for judicial review of the a quo Law is

categorized into 2 (two) groups, i.e.:

1) Material reviewing of the provisions in the Forestry Law

governing the status and designation of customary forests
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as stipulated in Article 1 point 6 as long as the words "state",
Article 5 paragraph (1) and paragraph (2), which the
Petitioners consider to be contrary to the provisions in
Article 1 paragraph (3), Article 28C paragraph (1), Article
28D paragraph (1), Article 28G paragraph (1), Article 33

paragraph (3) of the 1945 Constitution;

2) Material reviewing of the provisions in the Forestry Law
governing the forms and procedures for recognizing
indigenous peoples as set forth in Article 4 paragraph (3) as
long as the phrase "as long as in reality it still exists and is
recognized, and does not conflict with national interests”,
Article 5 paragraph (3) along the phrase "and paragraph (2);
and customary forest is determined as long as according to
the reality the relevant indigenous and tribal peoples still
exists and is recognized for its existence", paragraph (4),
Article 67 paragraph (1) as long as the phrase" as long as
in reality it still exists and its existence is recognized ",
paragraph (2), paragraph ( 3) as long as the phrase "and
paragraph (2) are regulated by government regulations”, the
Petitioners consider to be contrary to Article 1 paragraph (3),
Article 28D paragraph (1), Article 18B paragraph (2), Article

28l paragraph (3);

Article 1 Number 6 as long as the words "state", Article 5 paragraph (1) and

paragraph (2), which the Petitioners consider to be contrary to the
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provisions in Article 1 paragraph (3), Article 28C paragraph (1), Article 28D
paragraph (1), Article 28G paragraph (1), Article 33 paragraph (3) of the

1945 Constitution

6. Whereas Article 1 paragraph (3) of the 1945 Constitution,

expressly states, "The State of Indonesia is a state of law";

7. Whereas the statement of Article 1 paragraph (3) of the 1945
Constitution, according to Jimly Ashiddigie, implies the recognition
of the supremacy of law and constitution, the principle of
separation and limitation of power according to the constitutional
system stipulated in the 1945 Constitution, the existence of
guarantees of human rights in the 1945 Constitution, the
existence of a principle of free and impartial justice that
guarantees equality of each citizen in the law, and guarantees
justice for everyone including the abuse of authority by the ruling

party (Exhibit P - 24);

8. Whereas a state of law, as expressed by Frans Magnis Suseno,
is"... based on a desire that state power must be exercised on the
basis of good and fair law. Law is the basis of all state actions,
and the law itself must be good and fair. Good because it is in
accordance with what is expected by society from the law, and fair
because the basic purpose of all laws is justice. There are four
main reasons for demanding that the state be organized and carry

out its duties under the law: (1) legal certainty; (2) demands for
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10.

equal treatment; (3) democratic legitimacy; and (4) demands of
reason "(Frans Magnis Suseno, 1994, Political Ethics of Basic
Moral Principles of Modern Statehood, Jakarta: Gramedia, p.

295);

Whereas in order to fulfill the elements to be referred to as a rule
of law, specifically in the sense of rechtstaat, Julius Stahl requires
several principles, which include: a. protection of human rights
(grondrechten); b. power sharing (scheiding van machten); c.
government based on law (wetmatigheid van bestuur); and D. the
existence of administrative law on state administration

(administratieve rechspraak) (Exhibit P-25);

Whereas based on the opinion of Jimly Asshiddiqgie, there are at
least 12 basic principles of the rule of law that apply in this day
and age. The whole is the main pillar that supports the standing
and standing of a country, so that it can be called a rule of law in
the true sense. The twelve main principles include: a. the rule of
law (supremacy of law); b. equality in law (equality before the law);
c. the principle of legality (due process of law); d. limitation of
power; e. independent executive organs (independent executive
organs); f. free and impartial justice (impartial and independent
judiciary); g. administrative court (administrative court); h.
constitutional court; i. protection of human rights (human rights
protection); j. democratic (democratische rechstaat); k. serves as

a means of realizing welfare goals (welfare rechtsstaat); i.
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11.

12.

transparency and social control (transparency and social control)

(Exhibit P-26);

Whereas in a state of law, one of its most important pillars is
protection and respect for human rights. Protection of human
rights is widely promoted in the context of promoting respect,
protection (to protect) and fulfilment of human rights as an
important characteristic of a democratic rule of law. Every human
being from birth bears the rights and obligations which are free
and basic. The formation of the state and also the exercise of
power of a state must not diminish the meaning or meaning of
freedom and human rights. Even A.V. Dicey emphasized the
principle that the contents of a country's constitution that adheres
to the rule of law state must follow the formulation of basic rights
(constitution based on human rights). Besides the principle of the

supremacy of law, and equality before the law;

Whereas the obligation of the state in promoting respect,
protection and fulfillment of human rights is basically that the state
was formed to guarantee the implementation of human rights
principles. This is the main and main objective of the formation of
a state that is to protect, respect and fulfill human rights. The
concept of the purpose of this state was carried out by John Locke
who stated that "the state exists and was formed by humans solely
to guarantee the protection of human rights, namely their lives,

freedom and property rights. These property rights attached to
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13.

14.

humans are then interpreted as human rights, because those
rights are indeed owned by humans from birth. This is Locke's
thinking about the relationship between human rights and the
state. This is the main point of Locke's thinking about the
relationship between human rights and the state. The state exists
through agreements between humans to protect human rights. In
addition to being an objective, this also forms the basis of the
state. Therefore, the preservation of human's property is the

raison d'etre of the state;

Whereas the emphasis of A.V. Dicey was also confirmed by Eric
Barendt. He said, that the characteristics of constitutional
documents, which are primarily to provide guarantees for human
rights. In addition to having to put limits on legislative and
executive power, and to encourage the strengthening and

independence of judicial institutions;

Whereas human rights are the substance of the rule of law is also
said by Brian Z. Tamanaha, in his book "On The Rule of Law".
Tamanaha stated, that the substance of the rule of law is on the
fulfillment of human rights. According to him individual rights, the
right to justice and dignified actions, as well as the fulfillment of
social welfare, are at the core of the rule of law. While the
administration of government and democracy, is an instrument or
procedure for achieving prosperity which is the substance (Exhibit

P-27);
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15.

16.

17.

Whereas the understanding of the rule of law of Indonesia which
is based on the 1945 Constitution and Pancasila, according to
Simorangkir, is different from the understanding of the rule of law
in the framework of rechtsstaat, as applicable in the Netherlands.
However, it is closer to the rule of law in terms of the rule of law

(Exhibit P-28);

Whereas Moh. Mahfud MD, also gave a similar opinion with
Simorangkir. Mahfud said, the use of the term rechtsstaat in the
1945 Constitution was very oriented to the conception of
continental European law countries, however, when looking at the
content of the 1945 Constitution, what appeared to be thick was
material with nuances of anglo saxon, specifically the provisions
governing guarantees of protection of human rights humans

(Exhibit P-29);

Whereas according to Kusumadi Pudjosewojo because Indonesia
is a state of law, all authorities and actions of state equipment
must also be based on and regulated by law. The ruler is not the
maker of the law, but the maker of the rules of the law, therefore
the law applies not because it is determined by the ruler, but
because the law itself. This has the consequence, that the ruler
can be held accountable if in carrying out his authority beyond the
limits set by law, or committing acts against the law. The authority
of the authorities and state organs is severely restricted to the

authority of individuals in the state, in the form of human rights.
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18.

19.

This opinion confirms that human rights are an important element

in a rule of law (Exhibit P-30);

Whereas the protection of human rights as an important part of
the concept of the rule of law adopted in Indonesia has been
stated in Chapter XA (Articles 28A to 28J) of the 1945 Constitution
on Human Rights. Specifically, the affirmation of human rights
guarantees in a democratic rule of law is contained in Article 28I
paragraph (5) of the 1945 Constitution which states that "to uphold
and protect human rights in accordance with the principles of a
democratic rule of law, the implementation of human rights is
guaranteed, regulated and set forth in the legislation "(Exhibit P-

31);

Whereas in a state of law, the laws and regulations created must
contain values of justice for all people. As quoted by Jimly
Asshiddigie, from Wolfgang Friedman in his book, "Law in a
Changing Society", distinguishes between organized public power
(the rule of law in the formal sense), and the rule of just law (the
rule of law in the material sense). The rule of law in the formal
(classical) sense involves the legal definition in the narrow sense,
that is, in the sense of written legislation, and does not necessarily
guarantee substantial justice. The rule of law in the material sense
(modern) or the rule of just law is an embodiment of the rule of law

in a broad sense that involves the notion of justice in it, which is
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20.

21.

22.

the essence rather than just the functioning of legislation in the

narrow sense (Exhibit P-32);

Whereas basically, the problems faced by the Customary Law
Community are very diverse, namely at least there are 3 main

problem groups:

1) the problem of Indigenous peoples' relations with their lands
where they get their livelihood, including their natural

resources,;

2) the issue of self-determination which is often politically

biased and is still a heated debate;

3) the problem of identification, which is about who is meant by

the indigenous people, what are the criteria etc.

Whereas the provisions of the a quo articles clearly do not reflect
rules that are clear, easy to understand, and difficult to implement
fairly. The formulation in the a quo articles containing elements of
discrimination against the customary law community unit, as well
as contradicting the provisions of the higher laws (1945
Constitution) is a form of violation of the concept of the rule of law
(rule of law) where "a legal system in which rules are clear, well-

food, and fairly enforced ”;

Whereas the rule of law can be interpreted as "a legal system in

which the rules are clear, well-understood, and fairly enforced".
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23.

24.

With one characteristic, there are equality before the law, and legal
certainty that contains the principles of legality, predictability, and

transparency;

Whereas the provisions of Article 1 number (6) along the phrase
"state”, Article 5 paragraph (1) and paragraph (2) of the Law a quo,
have given the consequence that all land and natural resources
from forest areas in Indonesia are controlled by country. This policy
allows the state to provide customary land rights that are not / not
yet processed without obtaining approval from the relevant
customary law communities and without triggering a legal
obligation to pay "adequate" compensation to indigenous and tribal
peoples who have customary rights to land. that. This practice has
emerged, particularly with regard to the granting of forest
concessions to HPH companies, the establishment of protected

forests, and the allocation of land for transmigration projects;

Whereas as one of the 12 main principles of the rule of law, respect
for human rights will be violated due to the articles that the
Petitioners Test. This is because the provisions of these articles
constitute discriminatory laws against the Petitioners. The state's
reluctance to recognize the rights of Indigenous Peoples to their
land and natural resources, the failure or unwillingness of the state
to apply the law is generally rooted in one cause, namely

discriminatory regulations;
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25.

The right not to be discriminated is related to equality before the
law, which is also one of the principles of the rule of law. Whereas
as a fundamental concept in Human Rights, these principles have
been guaranteed by various instruments, such as the Universal
Declaration of Human Rights (UDHR) Article 2 and Article 7, then
in the International Convention on Political Civil Rights Article 2
paragraph (1), Article 3 and Article 26, International Covenant on
Economic, Social and Cultural Rights, Article 2 paragraph (2),
paragraph (3) and Article 3, as well as in the Convention on the
Elimination of All Forms of Racial Discrimination (ICERD). Even
guarantees for the existence and rights of indigenous peoples have
been specifically regulated in the United Nations Declaration on the

Rights of Indigenous Peoples (UNDRIP) (Exhibit P - 33);

Whereas the provisions of Article 1 number 6 along the phrase "State",

Article 5 paragraph (1) and paragraph (2), the Law a quo, have violated

the principle of equality before the law as a feature of the rule of law or

rule of law because it is contrary to the principle legality, predictability and

transparency, which are recognized and regulated in the constitution,

which is one of the main principles for the rule of law as referred to in

Article 1 paragraph (3) of the 1945 Constitution;

26. Whereas Article 28C paragraph (1) of the 1945 Constitution has

provided a constitutional guarantee for every citizen to develop
himself, in order to improve his quality of life and the welfare of

mankind. It was stated in the Article that, "Every person has the

- 49 -



27.

28.

right to develop themselves through meeting his basic needs, has
the right to education and benefit from science and technology, arts
and culture, for the sake of improving his quality of life and for the

welfare of humanity";

Whereas Article 28G paragraph (1) of the 1945 Constitution has
provided guarantees to obtain a sense of security and protection
for every citizen to be free from fear. In this Article it is clearly stated
that, "Everyone has the right to protection of personal, family,
honor and dignity, and property under his authority, and is entitled
to a sense of security and protection from the threat of fear to do

or not do something that is a right basic ";

Whereas the Indonesian people recognize the right to develop
themselves and the right to security as basic rights that cannot be
ignored in its fulfillment. This is as confirmed in the Preamble of the
Charter of Human Rights, in TAP MPR Number XVII / MPR / 1998
concerning Human Rights. The second paragraph of the Charter
states, "That human rights are basic rights inherent in human
beings naturally, universally, and eternally as a gift from God
Almighty, including the right to life, the right to family, the right to
develop themselves, the right to justice, the right independence,
the right to communicate, the right to security and the right to
welfare, which must therefore not be ignored or deprived by

anyone. Furthermore, humans also have rights and responsibilities
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30.

31.

32.

that arise as a result of the development of their lives in society.

"(Exhibit P-34);

Whereas the right for everyone to develop themselves is a basic
and fundamental human right, because it will affect the fulfillment
of other rights. This is as stated in Part Three of Law Number 39 of
1999 concerning Human Rights. Guarantees for the right to
develop oneself have two dimensions of recognition at once. This
includes the recognition of civil and political rights, as well as

economic, social and cultural rights;

Whereas the laws and regulations in Indonesia have guaranteed
everyone to protect themselves, family, honor, dignity and
ownership rights. As affirmed in Article 29 paragraph (1) of Law
Number 39 Year 1999 concerning Human Rights, "Everyone has
the right to protection of his personal, family, honor, dignity, and

property rights";

Whereas in the implementation of the promotion, enforcement and
fulfillment of human rights, several basic principles apply. Among
these are the principle of indivisibility, as well as the principle of

interdependence and interrelatedness;

Whereas the principle of indivisibility has the understanding that all
components of human rights have the same and equal status,

nothing is more important than the others. Therefore, if there is a
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33.

34.

35.

denial of a particular right, it will directly hamper the enjoyment of

other rights;

Whereas the principle of interdependence and interrelatedness
wants to emphasize that each right will be related and contribute
to the fulfillment of people's rights and dignity. The right to health,
for example, depends on fulfilling the right to development, the right

to education and the right to information (Exhibit P-35);

Whereas based on the above principles, restrictions on the right to
develop oneself to meet the basic needs of life and the right to a
sense of security will have an impact and are related to the
fulfillment of other basic rights. This includes hampering the
fulfillment of the right to work, the right to health, the right to

education, the right to property, and others;

Whereas a cursory reading of the Forestry Law at the base of the
consideration seems to be progressing, namely the need for a
sustainable and world-wide forest management so that it can
accommodate the dynamics of the aspirations and participation of
the community, customs and culture and social values. But if you
look deeper, a contradiction between "custom and culture and
social values" on the one hand will be revealed on the one hand
against "national legal norms" on the other hand that must be used

as a reference;
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37.

38.

Whereas opening to the consideration of the Forestry Law, which
initially seemed to respect the position of indigenous peoples,
customary law, culture and local social values, disappeared
immediately we followed the way of thinking of legislators who
apparently did not move from the old concept adopted in the

previous Forestry Law;

Whereas Atrticle 1 of the Forestry Law states that there are two
types of forests, namely private forests and state forests. It is called
a rights forest if the forest grows or is on land that is burdened with
a land right. Instead it will be called a state forest if the forest grows
or is on land that is not encumbered with a land right. Customary
forests are even directly defined as state forests that grow on land
within the territories of indigenous and tribal peoples. Even without
a reasonable argument - as stated in Article 1 point d, point e, and
item f of customary forest, it automatically falls into the category of
state forest. It is even more clearly stated that state forest can be
in the form of customary forest, as referred to in Article 5 paragraph
(1) of the Forestry Law (extracted from the writings of Maria Rita
Roewiastoeti, SH entitled The Agrarian Reform Community Based
Movement of Indigenous Tribes in the 35-year Special Sadajiwa

Village Journal birth, June 2010);

Whereas based on the principle of indivisibility, as well as the
principles of interdependence and interrelatedness above, the

restriction on the right to develop oneself to meet the basic needs
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40.

41.

of life and the right to security, will have an impact and relate to the
fulfillment of other basic rights. This includes hampering the
fulfillment of the right to work, the right to health, the right to

education, the right to property, and others;

Whereas the existence of the provisions of the articles in the a quo
Law has limited the constitutional rights of the Petitioners to
develop themselves, in the context of fulfilling their basic needs as
human beings in the territory of their customary law community
only because their territories are designated as National Park
Forest Areas and / or granted to companies to be used as mining

areas, large oil palm plantations or industrial plantations;

Whereas the provisions of the articles in the a quo Law are proven
to have created fear and robbed of comfort, integrity, authority to
manage and utilize all the potential and natural resources in the
territory of the Petitioners as a unit of customary law community in

order to fulfill their living needs.

Whereas based on the description it becomes clear if the existence
of Article 1 number 6 as long as the word "State", Article 5
paragraph (1) and paragraph (2) of the Forestry Law is contrary to
Article 28C paragraph (1), Article 28D paragraph (1) and Article

28G paragraph (1) 1945 Constitution.

Whereas reading the Forestry Law at a glance at the bottom of the

consideration seems to be progressing, namely the need for a
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43.

sustainable and world-wide forest management so that it is able to
accommodate the dynamics of aspirations and the participation of
the community, customs and culture and social values. But if you
look deeper, a contradiction between "custom and culture and
social values" on the one hand will be revealed on the one hand
against "national legal norms" on the other hand that must be used

as a reference;

Whereas opening to the consideration of the Forestry Law, which
initially seemed to respect the position of indigenous peoples,
customary law, culture and local social values, vanished
immediately as we followed the lawmakers' way of thinking which
apparently did not depart from the old concept adopted in the Act

Previous Forestry;

Whereas Atrticle 1 of the Forestry Law states that there are two
types of forests, namely private forests and state forests. It is called
a rights forest if the forest grows or is on land that is burdened with
a land right. Instead it will be called a state forest if the forest grows
or is on land that is not encumbered with a land right. Customary
forests are even directly defined as state forests that grow on land
within the territories of indigenous and tribal peoples. Even without
a reasonable argument - as stated in Article 1 point d, point e, and
item f - customary forests are automatically included in the
category of state forests. It is even more clearly stated that state

forest can be in the form of customary forest, as referred to in
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45.

Article 5 paragraph (1) of the Forestry Law (extracted from the
writings of Maria Rita Roewiastoeti, SH entitled The Agrarian
Reform Community Based Movement of Indigenous Tribes in the

35-year Special Sadajiwa Village Journal birth, June 2010);

Whereas through the Forestry Law, the Government has the power
to determine the status of the forest. A forest can be designated as
customary forest as long as the fact is that the legal community
concerned still exists and its existence is recognized by the
Government. Conversely, if in the development of the customary
law community no longer exists, the management rights over the
forest are taken back by the Government, this can be seen from
Article 5 paragraph (1) to paragraph (4). Furthermore, as stipulated
in Article 67 paragraph (2), the confirmation of the existence /
removal of an adat law community is stipulated in a Regional
Government Regulation. The implication of such a large amount of
power is that the Government is given an authority to prohibit
members of customary law communities from encroaching on
forest areas, burning forests, cutting down trees or harvesting and
collecting forest products in the forest without the permission of the
authorized official, grazing cattle in non-designated forest areas
that, carrying tools commonly used to cut, cut or divide trees in a

forest area without the permission of the authorized official,

Whereas as described above, Article 5 of the Forestry Law has

clearly given the power beyond the limits of the Government to do
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46.

47.

48.

something that is not actually its authority. However the existence
(life and death) of a group of ethnic groups may not be left to the
state administrators, namely the Government because this is part
of the human rights of a group of people who should have been
guaranteed and protected by a constitution that requires the

Government to realize it;

Whereas based on the principle of indivisibility, as well as the
principles of interdependence and interrelatedness above, the
restriction on the right to develop oneself to meet the basic needs
of life and the right to security, will have an impact and relate to the
fulfilment of other basic rights. This includes hampering the
fulfillment of the right to work, the right to health, the right to

education, the right to property, and others;

Whereas Article 28D paragraph (1) of the 1945 Constitution affirms
that "Every person has the right to recognition, guarantees,
protection and certainty of a just law and equal treatment before

the law";

Whereas legal certainty and equal treatment before the law is a
feature of the rule of law as stated in Article 1 paragraph (3) of the
1945 Constitution which states that "the State of Indonesia is a
state of law", where legal certainty is a precondition that is not can

be dispensed with;
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49.

50.

51.

Whereas the principle of fair legal certainty is also an important
principle in the rule of law can also be interpreted as "a legal
system in which rules are clear, well-understood, and fairly
enforced". This legal certainty contains the principles of legality,

predictability and transparency;

Whereas the rule of law must also follow the concept of law, which
Gustav Radbruch classified into 3 (three) general precepts,
namely: purposiveness, justice, and legal certainty (see
explanation of the Radbruch concept in Torben Spaak, "Meta-Ethic

and Legal Theory: The Case of Gustav Radbruch");

Whereas the principles of fair law formation according to Lon Fuller

in his book The Morality of Law, including;

a. the laws must be made in such a way that they can be
understood by ordinary people. Fuller also named this as a

desire for clarity;

b. rules may not conflict with each other;

C. in law there must be firmness. The law must not be changed
every time, so that everyone no longer orientates his

activities to him;

d. there must be consistency between the rules as announced

and the actual implementation;
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That based on the description above, the provisions of Article 1 NUMBER

6 as long as the word "state", article 5 paragraph (1) and paragraph (2) of

the Law a quo is contrary to Article 33 paragraph (3) of the 1945

Constitution;

52.

53.

54.

Whereas Article 33 paragraph (3) of the 1945 Constitution has
expressly stated that "The earth, water and natural resources
contained therein are controlled by the state and used as much as

possible for the prosperity of the people”;

Whereas based on the formulation in Article 33 paragraph (3) of
the 1945 Constitution, it becomes clear that the state is given the
authority and freedom to regulate, make policies, manage and
supervise the use of the earth, water and natural resources
contained therein with a constitutional measure namely "for the

greatest prosperity of the people”;

Whereas based on the Decision of the Constitutional Court in Case
Number 3/PUU/2010, it has explicitly provided a benchmark of the
maximum meaning for the prosperity of the people, as for the

benchmarks namely:

a. benefit of natural resources for the people;

b. level of distribution of benefits of natural resources for the

people;
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C. the level of people's participation in determining the benefits

of natural resources, and;

d. respect for people's rights for generations in utilizing natural

resources.

Whereas based on these benchmarks, the provisions in Article 1
number 6, Article 5 paragraph (1) and paragraph (2) of the Forestry
Law, are contrary to Article 33 paragraph (3) of the 1945

Constitution;

Article 4 paragraph (3) as long as the phrase "as long as in reality it still
exists and its existence is recognized, and does not conflict with national
interests”; Article 5 paragraph (3) along the phrase "and paragraph (2); and
customary forest is determined as long as in reality the relevant customary
law community still exists and its existence is recognized "; paragraph (4),
Article 67 paragraph (1) as long as the phrase "as long as in reality it still
exists and its existence is recognized"; paragraph (2), paragraph (3) as
long as the phrase "and paragraph (2) is regulated by Government
Regulation”, contrary to Article 1 paragraph (3), Article 18B paragraph (2),

Article 28D paragraph (1), Article 281 paragraph ( 3)

55. Whereas the recognition and respect for the customary law
community unit has been regulated in Article 18B paragraph (2) of
the 1945 Constitution, stating "The State recognizes and respects
the customary law community units and their traditional rights as

long as they are alive and in accordance with the development of
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the community and the principles of the Unitary State of the
Republic of Indonesia, which are regulated in law ", while the
provisions of Article 28I paragraph (3) of the 1945 Constitution
state" Cultural identity and traditional community rights are
respected in accordance with the development of time and

civilization ";

Whereas recognition and respect for the unity of indigenous and
tribal peoples as referred to in Article 18B paragraph (2) and Article
28l paragraph (3) is even realized by the founders of the nation at
the time of the formulation of the 1945 Constitution. it is crystallized
in Article 18 of the 1945 Constitution (before the amendment)
which states that, "The division of Indonesian territory on a large
and small basis, with the form of government structure determined
by law, by looking at and bearing in mind the basis of deliberation
in the state government system, and rights origin in special regions
". Furthermore in the Explanation Il of the article, it was stated that,
"in the territory of the Indonesian state there are approximately 250
zelfbesturende landschappen, and volksgemeenschappen such
as Villages in Java and Bali, Nagari in Minangkabau, hamlets and
Marga in Palembang, etc. These regions have an original
arrangement, and can therefore be considered as special regions.
A further elucidation of the article states, "The Republic of

Indonesia respects the position of these special regions and all
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57.

58.

state regulations concerning the area will remember the origin

rights of the region”;

Whereas the right of origin to the community with the original
composition referred to in the explanation above can be equated
with the traditional rights as referred to in Article 18B paragraph (2)
of the 1945 Constitution. The principle of recognition of the
community with this original arrangement is implicitly explained by
AA GN Ari Dwipayana and Sutoro Eko that, "recognition of the
region that has the original arrangement uses the principle of
recognition". This principle is different from the principles known in
the regional government system: deconcentration, decentralization
and co-administration. If the principle of decentralization is based
on the principle of the transfer of governmental authority by the
government to autonomous regions to regulate and manage
government affairs, then the principle of recognition is the
recognition and respect of the state for traditional law community

units and their traditional rights (community autonomy);

Whereas the recognition and respect for the unity of indigenous
and tribal peoples means the recognition and respect for their
existence as a group of people with a set of original rights including
rights to land and natural resources including forests and also
recognition and respect for the abilities of the legal community adat

in regulating social relations and as well as the ability to regulate
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60.

the management of land and natural resources including the forest

itself;

Whereas the recognition and respect for indigenous and tribal
peoples as autonomous community groups is recognized by the
world as evidenced by the provisions contained in the United
Nations Declaration on the Rights of Indigenous Peoples. Article 3
of the Declaration states that "indigenous peoples have the right to
self-determination”. By virtue of that right, they freely determine
their political status and freely pursue their economic, social and
cultural progress. Furthermore, Article 4 states that "indigenous
peoples, in exercising the right to self-determination, have the right
to autonomy or self-government in matters relating to their internal
and local affairs, and also in ways and means to fund the

autonomous functions they have ";

Whereas based on the provisions of Article 18B paragraph (2) and
Article 28l paragraph (3) of the 1945 Constitution, it has been

explicitly determined that:

a. the state is obliged to recognize and respect the customary

law community units and their traditional rights;

b. the state is obliged to respect the cultural identity and

traditional rights of indigenous and tribal peoples;
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61.

62.

63.

64.

Whereas the above article has clearly and expressly ordered the

state through the Government to;

a. recognize and respect the units of indigenous and tribal

peoples and their traditional rights;

b. respect the cultural identity and traditional rights of

indigenous and tribal peoples;

Whereas the formulation of the subject of indigenous and tribal
peoples, the object of indigenous peoples' rights and the rights of
indigenous and tribal peoples, has been widely formulated by
customary law experts in order to simplify, it can be seen from the

following description;

Whereas the formulation of the subject of indigenous and tribal
peoples in Indonesia constitutes a community with similar
territorial, geneological and territorial-geneological, so that there
are diverse forms of indigenous peoples from one place to another
(Ter Haar, 1939 in Abdurahman & Wentzel, 1997; Sutanto-sutanto,

1999; Titahelu 1998);

Whereas what is the object of indigenous and tribal peoples’ rights
is the right to their customary territories (ulayat rights) which
include water, plants (trees), and animals, rocks that have
economic value (in the ground), minerals, and also along the coast

beach, also above the surface of the water, in the water, as well as
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65.

66.

the part of the land inside it. The indigenous territories it has
boundaries clearly, both factually (natural boundaries or signs on
the ground) and symbolically (the sound of the gong is still heard),
which to see how customary law regulates and determines the
relationship can be seen easily, whether the land transactions are
carried out by customary rules and institutions (Mahdi 1991 in

Abdurahman & Wenyzel 1997);

Whereas the rights of indigenous and tribal peoples over their

customary territories include;

a. regulate and administer land use (for settlements, planting,
etc.), inventories (clearing of new settlement/rice fields,

etc.), and land maintenance;

b. regulate and determine legal relations between people and

land (giving certain rights to certain subjects);

C. regulate and establish legal relations between people and

legal actions relating to land (buy and sell, inheritance, etc.);

Whereas according to Maria Sumardjono (1999), in simple
language, to see the determining criteria, the recognition and
respect of indigenous and tribal peoples and their identities and

rights are from:

a. the existence of indigenous and tribal peoples who fulfill

certain characteristics as the subject of ulayat rights;
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67.

68.

69.

b. the existence of land/territory with certain boundaries as
lebensraum (living space) which is the object of ulayat

rights;

C. the existence of the authority of indigenous and tribal
peoples to take certain actions related to land, other natural

resources and legal actions;

Whereas based on the provisions in Article 18B paragraph (2) of
the 1945 Constitution, it becomes clear that the recognition and
respect for the units of indigenous and tribal peoples and their
traditional rights as long as they are still alive and in accordance
with the development of the community and the principles of the

rule of law are state obligation;

Whereas in order to recognize and respect the units of indigenous
and tribal peoples and their traditional rights, it has been clearly

and expressly stated that it will be regulated in law;

Whereas because of the regulatory order concerning the
procedure for recognizing and respecting the units of indigenous
and tribal peoples and their traditional rights through the law is
mandated by Article 18B paragraph (2) of the 1945 Constitution,
so that the law is a law included in the category of organic law (laws
whose formulation is based on the mandate of the 1945

Constitution);
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70.

71.

72.

Whereas based on the above descriptions, it becomes clear that
indigenous and tribal peoples need certainty of special rights
(exclusive: not overlapping with other rights), in which indigenous
and tribal peoples can preserve, utilize (including cultivate), market
the results of natural resources residing in their customary
territories, and these rights cannot be transferred to other parties
outside the indigenous and tribal peoples, so then the cultural
identity and the rights of the indigenous and tribal peoples receive

strict attention and protection in the 1945 Constitution;

Whereas the existence of provisions in the articles in the Forestry
Law reviewed in the a quo petition, which has expressly led to
seizure and destruction of the indigenous and tribal peoples and
the territory of the indigenous and tribal peoples and their rights,
makes these provisions contradict with Article 18B paragraph (2)

and Article 28I paragraph (3) of the 1945 Constitution;

Whereas based on the above descriptions, the arrangement of the
provisions in Article 67 of the Forestry Law which in essence
arranges the procedures for the confirmation of existence and
elimination of the indigenous and tribal peoples are regulated by a
Local Regulation is clearly an unconstitutional arrangement,
because it clearly contradicts the provisions in Article 18B

paragraph (2) of the 1945 Constitution;
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74.

75.

76.

Whereas based on the above descriptions, it can be concluded that
the provisions in the Forestry Law prevented the Petitioners from
enjoying the right to recognition, guarantee, protection, and fair
legal certainty and equal treatment before the law and hence the
provisions in the Law Forestry is seen as contrary to Article 28D

paragraph (1) of the 1945 Constitution;

Whereas Article 1 paragraph (3) of the 1945 Constitution,

expressly states, "The State of Indonesia is a state of law";

Whereas the statement of Article 1 paragraph (3) of the 1945
Constitution, according to Jimly Ashiddigie, contains the
interpretation of existence of the recognition of the supremacy of
law and constitution, the principle of separation and restriction of
power is adopted according to the constitutional system provided
for in the Constitution, there are guarantees of human rights in the
constitution, the existence of the principle of free and impartial
justice that guarantees the equality of each citizen in the law, as
well as guarantees justice for everyone including the abuse of

authority by the ruling party;

Whereas in a rule of law, one of its most important pillars is
protection and respect for human rights. Protection of human rights
is widely promoted in the context of promoting respect and
protection of human rights as an important characteristic of a

democratic rule of law. Every human being from birth bears the
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78.

rights and obligations which are free and basic. The establishment
of the state and also the exercise of power of a state must not
diminish the meaning of freedom and human rights. Even A.V.
Dicey emphasized the principle that the contents of a country's
constitution that adopts to the rule of law must follow the
formulation of basic rights (constitution based on human rights).
Besides the principle of the supremacy of law, and equality before

the law;

Whereas the protection of human rights as an important part of the
concept of the rule of law adopted in Indonesia has been stated in
Chapter XA (Article 28A to Article 28J) of the 1945 Constitution on
Human Rights. Specifically, the affirmation of human rights
guarantees in a democratic rule of law is contained in Article 28I
paragraph (5) of the 1945 Constitution which states that "to uphold
and protect human rights in accordance with the principles of a
democratic rule of law, the implementation of human rights is

guaranteed, regulated and set forth in the laws and regulations”;

Whereas in a state of law, the laws and regulations created must
contain the values of justice for all people. As quoted by Jimly
Asshiddigie, from Wolfgang Friedman in his book, "Law in a
Changing Society", distinguishes between organized public power
(the rule of law in the formal sense), and the rule of just law (the
rule of law in the material sense). The rule of law in the formal

(classical) sense in respect of the legal definition in the narrow
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80.

sense, i.e. in the sense of written laws and regulations, and does
not necessarily guarantee substantial justice. The rule of law in the
material sense (modern) or the rule of just law is an embodiment
of the rule of law in a broad sense which relates to the definition of
justice in it, which is of the essence rather than just the functioning

of laws and regulations in the narrow sense;

Whereas Article 5 paragraph (3) of the Forestry Law does not
reflect rules that are clear, easy to understand, and difficult to
implement fairly. The formulation of Article 5 paragraph (3) of the
Forestry Law contains elements of discrimination against the unit
of indigenous and tribal peoples, as well as contradictory to the
provisions of the higher laws and regulations (the 1945
Constitution), which constitute a violation of the rule of law concept
where "a legal system in which rules are clear, wellunderstood, and
fairly enforced." Therefore, Article 5 paragraph (3) of the Forestry
Law is deemed to be contrary to Article 1 paragraph (3) of the 1945
Constitution because it does not reflect the principle of equality

before the law as one of the characteristics of the rule of law.

Whereas furthermore, if we look at ILO Convention 169 (Exhibit P
- 36), the rights to land and natural resources are protected in Part
I, which consists of Articles 13 through 19. In Article 13, states are
required to respect the unique relations between indigenous
peoples and their lands or territories, specifically the collective

aspects of these relations. In the definition of "land" contained the
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concept of "territory” which includes the entire environment of the
territory that has been controlled or used by the indigenous

peoples;;

81.  Whereas Article 14 and Article 15 of the ILO 169 states the matter
of protecting the rights of indigenous peoples to land and natural
resources. The rights of ownership and control of land traditionally
occupied or controlled by indigenous peoples must be recognized.
Efforts or actions must be taken to protect the rights of indigenous
peoples to use land that is not solely controlled by them but where

they have traditionally had access to the land for a long time;

PETITUM

Based on the foregoing, we request the Panel of Judges at the
Constitutional Court of the Republic of Indonesia to examine and decide
upon judicial review petitions relating to Article 1 point 6, Article 4
paragraph (3), Article 5 paragraph (1), paragraph (2) , paragraph (3),
paragraph (4), Article 67 paragraph (1), paragraph (2), paragraph (3) of

the Forestry Law to decide as follows:

1. To accept and grant petitions for Judicial Review of the Laws filed

by the Petitioners in its entirety;

2. To state the provisions of Article 1 point 6 of the Forestry Law as
long as the word "state" is contrary to the 1945 Constitution and

therefore has no binding legal force. So Article 1 point 6 of the
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Forestry Law reads: "Customary forest is forest that is within the

territory of the indigenous and tribal peoples”;

To state the provisions of Article 4 paragraph (3) of the Forestry
Law as long as the phrase "as long as it exists and is recognized,
and does not conflict with national interests” is contrary to the 1945
Constitution and therefore does not have binding legal force. So
Article 4 Paragraph (3) of the Forestry Law reads: "Forest control
by the state continues to consider the rights of indigenous and tribal

peoples”;

states that the provisions of Article 5 paragraph (1) of the Forestry
Law contradicts the 1945 Constitution conditionally, conditionally
unconstitutional, and has no binding legal force unless it is
understood that "Forests based on their status consist of: (a) State

forests; (b) Private forest; and (c) Customary forest ";

states that the provisions of Article 5 paragraph (2) of the Forestry
Law are contrary to the 1945 Constitution and therefore do not

have binding legal force;

states the provisions of Article 5 paragraph (3) of the Forestry Law
along the phrases "and paragraph (2); and customary forests are
determined as long as in reality the relevant customary law
community still exists and is recognized as being "contrary to the
1945 Constitution and therefore does not have binding legal force.

So Article 5 paragraph (3) of the Forestry Law reads: "The

-72-



10.

government determines the status of the forest as referred to in

paragraph (1)";

states that Article 5 paragraph (4) of the Forestry Law is contrary
to the 1945 Constitution and therefore does not have binding legal

force;

states Article 67 paragraph (1) of the Forestry Law as long as the
phrase "as long as in reality it still exists and its existence is
recognized" is contrary to the 1945 Constitution and therefore does
not have binding legal force. So Article 67 paragraph (1) of the

Forestry Law reads: "Indigenous and tribal peoples have the right:

a. collect forest products to meet the daily needs of the

indigenous peoples concerned;

b. conduct forest management activities based on existing

customary law and not in conflict with the law;

C. get empowerment in order to improve their welfare *;

states that Article 67 paragraph (2) of the Forestry Law is contrary
to the 1945 Constitution and therefore does not have binding legal

force;

states Article 67 paragraph (3) of the Forestry Law as long as the
phrase "and paragraph (2)" is contrary to the 1945 Constitution and
therefore does not have binding legal force. So Article 67

paragraph (3) of the Forestry Law reads: "further provisions as
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referred to in paragraph (1) are regulated by Government

Regulation™;

11. if the Panel of Judges at the Constitutional Court of the Republic of

Indonesia has another decision, request the fairest decision - ex

aequo et bono.

[2.2] Considering whereas in order to prove their arguments, the Petitioners

have submitted written evidence which is marked with exhibit P-1 through exhibit

P-34, as follows:

1. Exhibit P-1
2. Exhibit P-2
3. Exhibit P-3
4. Exhibit P-4
5. Exhibit P-5
6. Exhibit P-6
7. Exhibit P-7

Photocopy of Law Number 41 of 1999 concerning Forestry;

Photocopy of the 1945 Constitution;

Photocopy of news clippings collection;

The book "Towards Certainty and Justice in Tenure";

Photocopy of "Ministry of Forestry's 2010-2014 Strategic

Plan";

Photocopy of explanation of the 1945 Constitution;

Photocopy of Suhardjito Khan's opinion cited in Policy Series
I: "Policy Study on the Rights of Indigenous Peoples in
Indonesia; A Reflection of Policy Arrangement in the Era of

Regional Autonomy”;
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8. Exhibit P-8 : Photocopy of:

1 Notarial Deed H. Abu Jusuf, S., H. concerning the Deed of

Persekutuan Aliansi Masyarakat Adat Nusantara;

1 Taxpayer ID No. of Persekutuan Aliansi Masyarakat Adat

Nusantara;

1 Articles of Association of Aliansi Masyarakat Adat

Nusantara;

9. Exhibit P-9 : Photocopy of:

1 Collection of news clippings about AMAN's activities;

1 Petition for consideration of emergency measures and
early warning procedures in the case of the situation of
indigenous peoples in Kalimantan - Indonesia, by the UN
Commission for the elimination of ethnic/racial

discrimination;

10. Exhibit P-10 : Photocopy of Memorandum of Understanding between the
Aliansi Masyarakat Adat Nusantara (AMAN) and the National

Commission on Human Rights

11. Exhibit P-11 : Photocopy of Cooperation Charter between the Ministry of

Environment and the Aliansi Masyarakat Adat Nusantara;
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12.

13.

14.

15.

16.

17.

Exhibit P-12

Exhibit P-13

Exhibit P-14

Exhibit P-15

Exhibit P-16

Exhibit P-17

Photocopy of Memorandum of Understanding between the
Aliansi Masyarakat Adat Nusantara and the National Land

Agency;,

Photocopy of Law Number 39 of 1999 concerning Human

Rights;

Photocopy of History about Kesatuan Masyarakat Adat

Kenegerian Kuntu;

Photocopy of Regional Regulation Number 12 of 1999

concerning Ulayat Land Rights;

Photocopy of Decree of the Minister of Forestry Number
SK.356/MENHUT-11/2004 dated October 1, 2004 concerning
Amendment to Decree of the Minister of Forestry Number
130/KPTS-11/1993 dated February 27, 1993 in conjunction
with Decree of the Minister of Forestry Number 137/KPTS-
[1/1997 dated 10 March 1997 concerning the Granting of
Industrial Plantation Forest Concessions in Riau Province to

PT. Riau Andalan Pulp and Paper;

Photocopy of Lebak Regent Decree  Number
430/Kep.318/Disporabudpar/2010 dated July 7, 2010

concerning Recognition of the Existence of Cisitu Indigenous
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18.

19.

20.

21.

22.

Exhibit P-18

Exhibit P-19

Exhibit P-20

Exhibit P-21

Exhibit P-22

Peoples “Kesatuan Sesepuh Adat Cisitu” Banten Kidul in

Lebak Regency;

Photocopy of article on the history of Kasepuhan Cisitu

Indigenous People's Unity;

Photocopy of Kasepuhan Cisitu Wewengkon Custom Map,

Cibeber District, Lebak Regency, Banten Province;

Photocopy of collection of ritual photos of traditional activities

at Cisitu Indigenous and Tribal Peoples

Photocopy of Decree of the Minister of Forestry Number
175/Kpts-11/2003 dated June 10, 2003 concerning the
Designation of the Halimun Mountain National Park Area and
Changes in the Function of Protected Forest Areas,
Permanent Production Forests, Limited Production Forests in
the Halimun Mountain Forest Group and Salak Mountain
Forest Group an area of + 113.357 (one hundred thirteen
thousand three hundred fifty-seven) hectares in West Java
Province and Banten Province to become the Halimun-Salak

Mountain National Park;

Photocopy of news article titled:

1) PT Antam's office was damaged by mobs;
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23.

24.

25.

26.

27.

Exhibit P-23

Exhibit P-24

Exhibit P-25

Exhibit P-26

and

Exhibit P-31

Exhibit P-27

2) Kaolotan Cisitu Threatens to Enforce Customary Law;

3) Results of Overlapping Study of Natural Resource
Management in the Halimun Ecosystem Area

(Implementation of RATA in Lebak Regency);

Photocopy of Application Letter for Cooperation to assist,
maintain, manage, in the area of the Halimun Salak Mountain
National Park (Wewengkon/Territory) of the Cisitu Banten

Kidul Indigenous Elders Union;

Photocopy of page of the book written by Prof. Dr. Jimly
Asshiddigie, S.H. titled "Principles of Post-Reformation

Indonesian Constitutional Law";

Photocopy of page of the book written by Prof. Miriam

Budiarjo titled "The Basics of Political Science";

Photocopy of page of the book written by Prof. Dr. Jimly
Asshiddigie, S.H. titled "Indonesian Constitution and

Constitutionalism";

Photocopy of page of the book written by Brian Z. Tamanaha

titled "On the Rule of Law: History, Politics, Theory";
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28.

29.

30.

32.

33.

34.

35.

36.

Exhibit P-28

Exhibit P-29

Exhibit P-30

Exhibit P-32

Exhibit P-33

Exhibit P-34

Exhibit P-35

Exhibit P-36

Photocopy of page of the book written by Dr. J.C.T.

Simorangkir, S.H. titled "Indonesian Law and Constitution”;

Photocopy of page of the book written by Dr. Moh. Mahfud

MD titled "Laws and Pillars of Democracy":

Photocopy of page of the book written by Prof. Kusumadi
Pudjosewojo, S.H. titled "Guidelines for Indonesian Legal

Order Study";

Photocopy of United Nations Declaration on the Rights of

Indigenous Peoples;

Photocopy of the People's Consultative Assembly Decree

Number XVII/MPR/1998 concerning Human Rights;

Photocopy of page of the book titled "Civil and Political Rights,

Selected Essays";

Not submitted;

Kuntu Caliphate Paper.

In addition, the Petitioners also filed five experts and six witnesses who

had provided written statements whose statements were heard in the court

proceedings on June 5, 2012, June 14, 2012, and June 27, 2012, which in

essence explained as follows:
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The

1.

1.

Pet i Expestmer 0 s

Dr. Saafroedin Bahar

Introduction

T

The expert has the opinion that although this case material directly
relates to the issue of the relationship between state forests and
customary forests in the context of the Forestry Law, this case
material will indirectly relate to the status and recognition of the
existence of indigenous peoples and their constitutional rights as a

whole. by the Unitary State of the Republic of Indonesia;

The Petitioner has the opinion that the articles of the Forestry Law
filed in this judicial review, namely Article 1 Number 6 as long as
the word "state", Article 4 paragraph (3) as long as the phrase "as
long as the reality still exists and its existence is recognized, and
does not conflict with national interests”, Article 5 paragraph (1),
paragraph (2), paragraph (3) along the phrase" and paragraph (2);
and customary forest is determined as long as in reality the relevant
indigenous and tribal peoples still exists and its existence is
recognized"”, and paragraph (4), and Article 67 paragraph (1) as
long as the phrase” as long as in fact it still exists and its existence
is recognized”, and paragraph (2) and paragraph (3) as long as the
phrase "and paragraph (2)" violates the constitutional rights of the
indigenous peoples, so it needs to be revoked and declared

contrary to the 1945 Constitution; while the Government has an
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opinion that these articles do not violate the rights of indigenous
peoples, so that the petition for this judicial review must be rejected

as a whole;

Although it seems contradictory, but there are two positive things
that in the opinion of Experts allows obtaining a fair settlement in
this case, namely: first, the affirmation that there is absolutely no
intention on the part of the Government to deny the existence of
indigenous peoples' unity and their rights over customary land; and
second, there is a willingness, even a request, from both parties. If
the Constitutional Court has another opinion, we request the fairest

possible verdict;

Thus, actually there has been a favorable starting point for the
settlement of this case, so what needs to be sought is a reference
frame and format that can integrate the two opinions mentioned

above into a unified whole;

Although this judicial review is intended for the Forestry Law,
however the theme of respect, protection, furtherance and
fulfillment of the unitary rights of indigenous peoples is also part of
international law of human rights which has a very long historical

background, namely since the 15th century AD,;

The 1945 Constitution uses several terms to refer to the unity of

indigenous peoples, such as the unity of customary law peoples,
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indigenous peoples and traditional peoples, so that these terms

can be used at the same time or alternately;

2. Overview of Historical Perspectives

T

From a historical perspective, it can be stated categorically that the
root of the problem requested in this material test is related to
competing claims or the existence of two or more claims on the
same parcels made by two unequal (asymmetrical) parties, namely

the unity of indigenous peoples and the state cq. Government;

The unequal position does not arise at once, but gradually. It is a
historical fact, that before there was a kingdom, before there was
an empire, and before there were national states, there were
indigenous peoples' units that were born and grew naturally in a
region. These indigenous peoples' units are the indigenous people
in the area concerned. The boundary between the territory of an
indigenous community and other indigenous peoples is usually
agreed upon by using natural boundaries, such as rivers,

mountains, trees or links;

Problems arise after the formation of political authority over the
unity of indigenous peoples, both political authority of the same
race or ethnicity, as well as political authority of different tastes or
ethnicities. Of course, the indigenous peoples' units in question will
not simply surrender the area which for generations has been the

land of their lives to the political authority. Conflicts, even battles
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and wars, always occur before, during, even after, an area of unity
of indigenous peoples can be subdued under the new political

authority;

The most important moment in world history, regarding political
territorial control of indigenous peoples’ unity, occurred in 1494,
almost six centuries ago, when Pope Alexander VI Borgia issued
the Tordesilas Decree, after the name of an island in the Atlantic
Ocean. This decree unilaterally divided the world into two major
parts, the western part of the island of Tordesilas was allocated to
the kingdom of Spain, and the east was allocated to the Portuguese
kingdom. Based on the Tordesilas Decree of 1494, the archipelago
was claimed by the Portuguese kingdom as an area of its right,
which was then followed by various other European empires that
came later, including the Dutch kingdom, which gradually since
1602 began to establish power in this archipelago. Basically, it was
in that year the start of a dispute about the customary land rights

of indigenous peoples;

To follow up on claims to the whole world, Hugo de Groot (Grotius)
developed the theory of mare liberum, rex nullius, and rex regalia,
which denied all existing rights first, including the rights of direct or
indirect indigenous peoples, rex theory nullius and rex regalia
became the basis of the forcible control of various regions in the

world by the Western kingdoms, including being a theoretical
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reference of the domein verklaring which was adopted by the Dutch
Indies Government to control lands not controlled directly by

indigenous peoples' unity;

At the initial stage, it seemed that the Dutch empire did not contain
the intention to control the territory of the archipelago at the same
time and directly, but was limited to controlling its natural resources
and making this region a marketing area for its products. In this
connection the formation of Verenigde Oost Indische Cornpagnie

(VOC), a trading company;

With limited resources from the Dutch empire, they developed an
effective and efficient system, namely by forming two types of
territories in the archipelago, namely: a) areas that are controlled
directly (directe bestuurs gebied) which generally exist in urban
areas; and b) indirectly controlled areas (indirecte bestuurs gebied)
which are generally located in rural areas, which are mostly
indigenous peoples, which are under the leadership of their own

traditional customs;

To dominate this vast archipelago, the Dutch scholars were divided
into two major streams, for example the University of Utrecht which
tended to do legal unification for the whole area of the Dutch East
Indies, and the Leiden University stream, which defended the

existence of indigenous peoples and their rights to customary land;
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Due to the persistent struggle of two Leiden University figures,
namely Prof. Mr. C. van Vollenhoven and Mr. B.Z.N Ter Haar, the
existence of the unity of indigenous peoples and their rights,
including the rights to customary land as attributes and collective
or communal property of an indigenous community unit, was
recognized by the Dutch East Indies colonial government. Both of
these pioneers of customary law also suggest that for the unity of
indigenous peoples, ulayat land is not just an economic item, but
is part of their whole life, and is considered to have a sacred,
magical, and religious nature. Thus, if the colonial government or
large companies wanted to use customary land owned by
indigenous peoples, this was not done by revocation of rights

(onteigening), but through direct lease agreements;

Direct recognition of the existence of this indigenous peoples unit
and their rights, including the rights to customary land, was
continued by the Founders of the Republic of Indonesia in general,
and the drafters of the 1945 Constitution in particular. The unity of
these indigenous peoples is recognized as a special region, which
has the right of origin, which must be respected in making various
policies and regulations of the country afterwards. The legal norms
regarding automatic recognition of the customary law community's
unity are contained in Article 18 of the 1945 Constitution along with

an Explanation;
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This automatic and unconditional recognition of the unity of
indigenous peoples was interrupted suddenly in 1960, when Law
Number 5 of 1960 regarding Basic Regulations on Agrarian Affairs
held requirements for state recognition of the existence of these
indigenous peoples' unity. Theoretically, it can certainly be
guestioned, what is the background of the holding of the
conditionality, which could mean that at one time, based on the
Government's discretion, a customary community unit could be
declared no longer exists or no longer qualify as an indigenous
community unit. The holding of this requirement is an oddity,
because in the process of forming the unity of indigenous peoples
is different from the formation of institutions or other legal entities.
It never occurred even though the intention was that at some point

the unity of the adat community would be dissolved or dissolved;

The requirement to artificially recognize indigenous peoples in
1960 ignored the fact that during the Second Dutch Military
Aggression, 19 December 1948 to 13 July 1949, when Republican
forces were under heavy pressure from Dutch troops, moral
support was given. logistical support, even the support of
personnel from these indigenous peoples' unions which enabled

the Republic of Indonesia to survive;

In Central Sumatra Province, which is now blossoming into the

Provinces of West Sumatra, Riau and Jambi, namely the guerrilla
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area the Emergency Government of the Republic of Indonesia
(PDRI) has formed Nagari and City Guard Guards (BPNK), in each
Nagari, which fights together with troops regular Indonesian
National Army (TNI). The combination of regular force and
paramilitary forces was so effective that during the seven months
of the guerrilla war the Dutch government had to send its Red
Berets twice to the region. The Dutch occupation forces were
unable to defeat the combined resistance of the regular TNI forces

and the People's irregular forces;

With Law Number 32 of 1999, as well as the Regulation of the
Minister of Agrarian/Head of the National Land Agency Number 5
of 1999 it is stipulated that the inauguration of an indigenous
community unit be carried out by district regulations. Of course, the
existence of these district regulations cannot and should not be
considered as a source of law for the existence of indigenous
peoples 'unity, or their rights to customary land, because the legal
basis for the existence of indigenous peoples' unity and their rights

is already stated in the Law Basic 1945;

Thus, the existence of district regulations as formal legal
requirements listed in these two legislative products needs to be
understood merely as a mere administrative requirement. This is
important to underline specifically, so that it does not become an

obstacle in the legal standing of indigenous peoples' unity in
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submitting an application for judicial review to the Constitutional

Court;

If this is not the case, it can be expected that the drafting of district
regulations will be a major barrier to the recognition, protection,
promotion, and fulfilment of the rights of indigenous peoples 'unity,
because in this marginalized position indigenous peoples' units do
not have access to the district legislative body, which in the fact is
that he has no attention at all to this problem. Thus, even though
these requirements have been clearly stated since 1960, there are
no programs and also no systematic efforts, both at the central and
regional levels, to form district regulations that will become the

legal basis for the existence of an indigenous community unit;

The problem seems to have been left floating intentionally, until
now, so that the unity of indigenous peoples lives in an atmosphere
of uncertainty, while at the same time various Government
agencies and various large companies can no doubt exploit large
areas that were previously communal land from community unity
customary law. It can be understood, that the situation is a seedbed
of conflicts that have been, are, and will occur between indigenous
peoples’ unity with the Government and third parties who obtain

land rights with Government permission;

As a result, since 1960 and continuing to this day, there has been

a prolonged conflict between customary law community units that
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feel threatened by the legal validity of their existence and rights on
the one hand, with the Government and various companies with an
interest in the communal land of community units. customary law
concerned on the other side. The fact shows that, conflicts over this

land show a tendency to increase from year to year,

In terms of the process of forming a law there is a striking oddity,
which is seen in the problem of determining the existence of this
conditionality. The elimination of automatic recognition of the unity
of indigenous peoples in Law Number 5 of 1960 Concerning
Agrarian Matters, which contradicts Article 18 of the 1945
Constitution and its Elucidation, was not corrected by higher
legislation, for example by the Decree of the People's Consultative
Assembly, but instead was appointed into Article 41 of the Decree
of the People's Consultative Assembly Number TAP-

XVII/MPR/1998 Concerning Human Rights;

Moreover, by referring to Article 33 of the 1945 Constitution, the
state developed a new theoretical foundation for controlling
customary communal land with the construction of the state's right
to control land. If examined more thoroughly, both theoretically and
from the practice of its implementation, it turns out that the right to
control the state over land is more a revocation of customary rights
from indigenous peoples, in fact without compensation at all. It is

no exaggeration to say that the construction of state control over
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land is a worse form of domein verklaring, because if domein
verklaring still recognizes the existence of customary rights, the

right to control the state over land actually denies it altogether;

This deviation should still be corrected in four amendments that
took place between 1999 and 2002. This also did not occur. The
elimination of automatic recognition of the unity of the legal
community, with the necessity of fulfilling several conditionalities,
is included in Article 18B paragraph (2) and Article 28I paragraph

(3) of the 1945 Constitution;

If you can liken the entire process of holding a conditionality clause
for the unity of indigenous peoples, then it is like a hadith hafif even
a false hadith c.q. the requirements contained in Law Number 5 of
1960 Concerning Agrarian Matters] were not canceled, but were
instead appointed as a new surah or verse in Al Quranulkarim
[read: Article 18B paragraph (2) and Article 28I paragraph (3) of the

Law Basic 1945]. Naudzubillahi min zalik;

From a historical perspective it is an irony that the rights of
indigenous peoples who were respected and unconditionally
recognized by the Dutch East Indies colonial government were
actually castrated by the national government of the Unitary State
of the Republic of Indonesia through various conditionalities.
Contrary to the spirit of Article 33 paragraph (3) of the 1945

Constitution, the customary communal land controlled by the State
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is not used for the greatest prosperity of the people, but its use is
handed over to large private companies engaged in agriculture,
plantations, or mining, which of course aims to seek maximum

profits;

1 Thus, the state's right to control, the Government de facto and de
facto has revoked the right (onteigening) to the rights of indigenous
peoples' unity, memorandum bene without any compensation at
all, and that is contrary to: a) the fourth paragraph of the Preamble
of the Law The 1945 basis which clearly states one of the four tasks
of the Government to protect all the people of Indonesia and the
whole of Indonesian blood; and b) with Article 33 paragraph (3) of
the 1945 Constitution, which states that the earth, water and
natural resources contained therein are controlled by the state and

used for the greatest prosperity of the people;

3. Overview of the National and State Life Perspectives

1 Having placed the unity of indigenous peoples in that historical
perspective, it is of great benefit if we try to place the unity of
indigenous peoples in the context of national and state life,
referring to the 1933 Montevideo Convention. According to the
1933 Montevideo Convention, "the state" is the main subject of
international law, which consists of three components, namely: a)
areas with clear boundaries; b) permanent people; and c)

governments that are able to fulfill their international obligations;
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Of course there must be a fundamental difference between the
colonial state which aims to benefit the colonial state; with a
national state which, from the earliest stage, was designed for the
interests of the people which theoretically is assumed to have the

highest sovereignty in the national state;

The expert believes that the Court will agree that the philosophy,
ideology, vision, and mission of the nation and state [Unity] of the
Republic of Indonesia are clearly summarized in the four
paragraphs of the Preamble to the 1945 Constitution. The
Preamble contains a clear view of independence and colonialism ,
about the goals to be achieved by the state, about the religiosity
dimension of the statement of independence, about the
sovereignty of the people, about the five basic principles of the
state, and finally about the four tasks of the Government. As we all
know, based on the five precepts of Pancasila, and referring to the
principle of people's sovereignty, there are four constitutional
duties of the Government, namely: a) protecting all the people of
Indonesia and all of Indonesia's blood spills; b) promote public
welfare; c) educating the life of the nation; and d) participate in
carrying out world order based on freedom, eternal peace and

social justice;

It is true, that the state has made various laws and regulations

regarding the procedures that need to be taken to obtain
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recognition or confirmation of the existence of indigenous peoples
‘unity, which is basically carried out with district regulations,
assuming that the regional government is the most aware of the

existence of indigenous peoples' unity in the area,;

Even so, it can be questioned why until now only two indigenous
peoples have already had district regulations that affirm their
traditional existence and rights, namely the Baduy community unit
in Banten Province and the Pasir customary community unit in East
Kalimantan Province. The fact that such a small number of
indigenous peoples have been protected by district regulations can
be interpreted both as a small political will to provide legal
protection to indigenous peoples' units, and because of the
complexity of the process of forming district regulations. Therefore,
the majority of this indigenous peoples' unit is legally threatened by
losing the legal standing as indigenous peoples’ units, especially if
the indigenous peoples' unions are to defend their constitutional

rights in front of the Constitutional Court;

In accordance with the original intentions of the founders of the
country, even in accordance with conventions that have existed
since the colonial era of the Dutch East Indies, in fact, or properly,
no legal action is needed to recognize the existence of an

indigenous community unit;

-03 -



In the context of the material testing of the Forestry Law, it needs
to be explored, whether the Forestry Law made by the Government
together with the House of Representatives is in conformity or even
contrary to the four constitutional duties of the Government

mentioned above;

The evidence presented by the Petitioners shows that although
both the Law and the statements of the Government's
representatives in this Court session, confirmed the recognition of
the existence and rights of indigenous peoples, the reality shows
that both the existence and the rights of indigenous peoples have
been marginalized sustainably. Thus, it can be said that violations
of the existence and rights of indigenous peoples began in the

formulation of laws and implementing regulations;

We should be grateful that today there is awareness and there is a
will, both from the indigenous peoples themselves, as well as from
the Government and the House of Representatives, to make

corrections to these violations;

There are three things that indicate this. First, the second point of
the Jakarta Declaration on the Establishment of the National
Secretariat for the Protection of the Constitutional Rights of
Indigenous and Tribal Peoples, at the first commemoration of the
International Day of the Indigenous Peoples of the World at Taman

Mini Indonesia Indah, August 9, 2006, showed the awareness of
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indigenous peoples' unity towards the problem and state interests
cq the interests of the Government of the land, and consciously
offering a solution consisting of four principles as follows, "In the
fight for the restoration and protection of their constitutional rights,
the customary law community adheres to four principles, namely a)
having the vision of the Unitary State of the Republic of Indonesia;
b) togetherness in solving the problems of indigenous and tribal

peoples; c) efficient and effective; and d) justice and legal force";

Second, President Susilo Bambang Yudhoyono's statement and

remarks regarding the 2006 Jakarta Declaration, as follows:

a. "The law will regulate what is the traditional rights of the
customary law community. As we understand, until now we
do not have the law in question. | hope we can compile the

Bill in the not too distant future";

b. "Responding to the declarations and expressions of
statements from indigenous peoples throughout Indonesia,
| welcome and give full support. The first principle all needs
to be put in the frame of the unitary state of the Republic of
Indonesia is complete. The second principle of togetherness
in solving problems and building good institutions is the best
and noble, the third is all used to achieve the best results or
the best results in taking effective steps, and the last above

the value of justice there are still many forms of justice while
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4.

the presence of legal certainty to ensure the volume of all
that is carried out properly in accordance with legal

institutions and have good objectives ";

Third, today the Indonesian Regional Representative Council has
prepared a Draft Law on the recognition and protection of the rights
of these indigenous peoples, and this Draft Law has been
submitted for promulgation to the House of Representatives. This
draft law has been included in the 2012 National Legislation
Program, and according to the Chairperson of the House of
Representatives it will be endeavored to be completed this year as

well;

Thus, it can be said that both the founders of the state in 1945, as
well as state institutions in this reform era, as well as organizations
from the community unity themselves have had the intention and
have reached a meeting point to rectify the irregularities and

violations that have occurred so far;

The expert believes that the Constitutional Court, as the guardian
of the constitution and the rights of citizens, will take historic steps
to correct such irregularities that have lasted so long, by accepting

petitums submitted by the Petitioners;

Overview of the International Human Rights Law Perspective
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Marginalization and violations of the existence and rights of
indigenous peoples do not only occur in Indonesia. Such
marginalization and violations have occurred for hundreds of years
throughout the world, and it is clear that all indigenous peoples are
in a position of powerlessness to face forces that are greater than

them, both in the form of state and non-state actors;

Universal changes occurred after the Second World War, with the
formation of the United Nations (UN) in 1945, which subsequently
agreed on a very historic statement, namely the Universal
Declaration of Human Rights in 1948. The existence of the United
Nations and the existence of this declaration has created a new
atmosphere, which is at the same time giving place to newly
independent countries, also providing opportunities for protection
of vulnerable groups (vulnerable groups) such as women, children,
parents, and last but not least community unity adat, which is called

by the name of generic indigenous peoples;

The atmosphere that began conducive to the protection of human
rights is not necessarily able to be strengthened into international
human rights instruments. It took about 59 years (1948-2007)
before the UN could agree to issue a UN Declaration on the Right
of Indigenous Peoples' Rights (United Nations Declaration on the
Rights of Indigenous Peoples), September 13, 2007. As a member

of the United Nations, the Republic of Indonesia delegation signed
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the declaration, so that it is morally bound by the substance

contained therein;

Prior to 2007, partially, at the international level there had been

efforts to protect the unity rights of indigenous peoples, namely:

a. ILO Convention No. 169/1989, concerning Indigenous and
Tribal Peoples in Independent Countries, which entered into
force on 5 September 1991 after fulfilling the conditions of
ratification by UN member states. This Convention defends
three rights from the unity of indigenous peoples, namely the

right to land, the right to education and the right to health;

b. The U.N. Declaration on the Rights of Persons Belonging to
National or Ethnic, Reiligious and Linguistic Minorities,

December 18, 1992;

Even though it is relatively late, the conducive situation for human
rights has a positive impact on the country. In 1993 with a
presidential decree a National Human Rights Commission
(Komnas HAM) was formed, which had to take part even though
it was only in 1999 that Law No. 39 Concerned Human Rights.
Recognition of indigenous peoples’ unity and their cultural identity
is contained in Article 6 of this Law. However, it was only in 2004,
so nearly a decade later, this commission appointed a
commissioner who specifically handled the rights of indigenous

peoples' unity;
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In relation to the task of recognition, respect, protection,
promotion, and fulfilment of the rights of indigenous peoples,
National Human Rights Commission faces a strange atmosphere,
namely the absence of harmonization between one law and
another. Recognition, respect, protection, promotion, and
fulfillment of the rights of indigenous peoples as stated in Law
Number 39 of 1999 is not only not followed by a statement of
revocation of all other articles of the law that violate the unity rights
of these indigenous peoples, but actually goes together with
various laws which indirectly permit violations of the rights of the

indigenous peoples' unity;

As a result, these small, backward and poor indigenous peoples
must face State officials, including security forces who often use
long-barreled weapons, as well as large private companies that
carry out activities in areas that were previously forest communal
customary community. Of course, in this unequal relationship the
indigenous peoples' unity always loses, both outside the court and
inside the court. This very striking inequality is clearly very

troubling when viewed from a human rights perspective;

In view of the lack of state policy and scientific literature on
recognition, respect, protection, promotion and fulfillment of the
rights of indigenous peoples in Indonesia, between 2004 and 2007

National Human Rights Commission conducted a series of
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fundamental studies, in collaboration with various domestic
institutions, including with The Secretariat General of the
Constitutional Court itself, as well as with various UN institutions,
particularly with the United Nations Development Program
(UNDP) and The International Labor Organizations (ILO), which
have concerns and programs related to empowering the unity of

indigenous peoples;

As a result of many of these studies, in 2005 the National
Commission on Human Rights Plenary Session was able to ratify
a Position Paper for the Protection of the Rights of Indigenous and
Peoples, which is used as a reference in protecting the

constitutional rights of indigenous peoples in Indonesia;

The legal basis for protecting the rights of indigenous peoples has
improved slightly with the ratification of two UN covenants, namely
The International Covenant on Civil and Political Rights with Law
Number 11 Year 2005 and The International Covenant on
Economic, Social and Cultural Rights with Law Number 12 of
2005. Both of these covenants, in addition to recognizing the
existence of individual human rights, also recognize the existence
of collective human rights, including the rights of indigenous

peoples;

To create more favorable conditions for the efforts to respect,

protect and fulfill the constitutional rights of indigenous peoples,

- 100 -



on 9 August 2006, in collaboration with the UNDP office in

Bangkok and ILO representatives and with several related

departments, National Human Rights Commission organized the

first anniversary of International Day The World Indigenous

Community Unit, which was attended by around 1,000 participants

from all over Indonesia, was also attended by President Susilo

Bambang Yudhoyono;

5. Conclusions and Suggestions
a. Conclusions
1) From the historical perspective, the perspective of national

2)

3)

and state life, as well as from the perspective of international
law, the material articles of the Forestry Law requested to
be examined by the Constitutional Court, actually have long
historical roots, namely after the formation of a higher

political authority in for existing indigenous peoples units;

In the days of the Dutch East Indies, recognition of the unity
of indigenous peoples and their customary forests took

place immediately, without any conditionality;

The Founders of the Republic of Indonesia, also
unconditionally recognize the original right of the indigenous
peoples unit, as stated in Article 18 of the 1945 Constitution

and its Elucidation;
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4)

5)

6)

Since 1960 until now, with the inclusion of various
conditionalities on the existence of indigenous peoples
‘unity, and with the holding of the construction of the state's
right to control the land carried out by violating the original
rights of indigenous peoples' unity, theoretically there have
been three constitutional violations, namely: 1) towards the
original intentions of the state founders, 2) towards the
Government's tasks as stated in the fourth paragraph of the
Preamble of the 1945 Constitution; and 3) towards Article

33 paragraph (3) of the 1945 Constitution;

At present although there are several articles in legislation
that legally formally respect, protect, advance, or fulfill the
original rights of indigenous peoples, de facto there has
been a violation of the rights of indigenous peoples' unity on
an ongoing basis, which has led to vertical conflicts between
indigenous peoples and Government agencies in various

regions;

At this time, there has been political will from all parties, both
from indigenous peoples' unity, and from the Government,
to find the best possible solution from this vertical conflict
regarding customary forest, among others by establishing a
Draft Law on Recognition and Protection of the Rights of
Indigenous Peoples which have been included in the 2012

National Legislation Program;
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b.

Suggestions

1) The Constitutional Court accepts petitum from the

Petitioners;

2) Ahead of the promulgation of the Law on the Recognition
and Protection of the Rights of the Unity of Indigenous
Peoples that is being discussed by the House of
Representatives, decides that the articles petitioned in this
Material Test be reviewed and harmonized with the original
intent of the founders of the country, with the fourth
paragraph of the Preamble of the Act 1945 Constitution, as

well as Article 33 paragraph (3) of the 1945 Constitution;

3) Decides that the material for recognizing the existence of
indigenous peoples is separated from this Law Number 41
of 1999, to be fully regulated by the Law on the Recognition

and Protection of the Rights of Indigenous Peoples' Unity;

Noer Fauzi Rachman

1

Whereas the Expert gave a statement entitled "Rectifying the
Customization of Customary Land". Nationalization is the process
by which the natural resources and customary lands are
determined by the Government as a special category of state land,

state forest, which then on the basis of its legal authority, the
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Central Government grants concessions with assumptions to the

conservation and production extraction business entities;

As a result when conservation entities work in the field, clashes
occur. Conflicting claims between these business entities and local
indigenous communities. When the claim comes to the act of trying
to eliminate the claims of other parties, then there is an agrarian
conflict that is structural, widespread, and chronic because it has
been for years. In this context, the wider impact is that indigenous
peoples’ lands are included in the industrial forestry permits
granted by the minister. Examples of cases are Bentian,

Manggarai, Mesuji, and Padang Island;

Whereas the Petitioner requests that the concept of stateisation be
replaced. In the conception of legal politics, there are rights of
origin, innate rights, and the right to grant or authority of the
government. What is intended by innate rights is stated in Articles
18 and 18B of the 1945 Constitution, where the state recognizes
and respects special and special local government units. In
addition, there is a new category that is included in the constitution

called customary law community units which have original rights;

Whereas the right to grant is the authority of the Central
Government. When the Central Government has the authority to
determine whether a customary forest is included as state forest or

not, this is where a clash arises between the use of authority
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derived from the legal right to the law with the inherent rights of the
population. In this context it is questionable which one should take

precedence;

Whereas the adoption of human rights to the constitution of the
Republic of Indonesia prioritizes the right of origin. This must be a
special category, namely the unity of indigenous and tribal peoples.
This special category should be a correction to the Forestry Law

which includes customary land as part of state forest;

Whereas the Forestry Law replaces Law Number 5 of 1967, but the
legal political conception of forests is divided based on the
conception of property, so that it is contrary to the Basic Agrarian
Law which uses the concept of the party controlling the state. This
contradiction departs from the conception of domein verklaring,
which is adhered to by the Agrarian Law of 1870. The conception
of domein verklaring assumes that whoever cannot show that the

land occupied has eigendom rights, the land belongs to the state;

Whereas in 1872, the Forestry Law for Java and Madura came into
force which stipulated a separate forest area for Java and Madura.
But people in the forest are criminalized. This is where the
beginning of the criminalization of customary access to forests and

land in the forest, which is considered a criminal act;

Whereas politically the Indonesian government (Ministry of

Forestry), forests are determined by the appointment of ministers
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3.

through certain procedures. When it becomes a forest territory,

there is no community ownership there;

According to the Expert, problems arise when forests are not
defined as ecosystem functions, but as ecological functions based
on territorial functions with public policy. Political application of
forests (political forest) causes casualties. Therefore, it is
necessary to review the conception of political forest and replace it
with an ecological ecosystem approach, where the forest is defined
as a function that links nutrients, non-nutrients, flora and fauna, and

human life;

That the route for the transformation of citizenship of indigenous
peoples needs to be improved. This is not only a matter of social
justice, but also a matter of citizenship of customary law community
units. If their basic rights are removed, customary law community
units will question the function of the Republic of Indonesia. The
aspirations of liberation and independence of indigenous and tribal
peoples whose land has been seized have developed within the
feelings of indigenous and tribal peoples. Thus, it is necessary to
rectify the customization of customary land and restore the

citizenship routes of indigenous and tribal peoples;

Prof. Dr. Ir. Hariadi Kartodihardjo, M.S.

Scientific Forestry Doctrine and Contents of the Law
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The foundation of the doctrine of forestry scholars or foresters is important
to know how to understand certain beliefs, which are manifested through
policy narratives, affect forestry scholars in Indonesia in general, both in
thinking, building groups, forming a corporeal spirit, maintaining groups
and supporting ideas which exists. This is also thought to be related to the
difficulty of accepting new policy innovations or new thoughts and

narratives in the process of making laws and policies;

The discrepancy in the contents of the laws and regulations and the policy
narrative in forestry development, when related to real problems in the
field, has been reviewed by Peter Gluck (1987). He quoted Duerr and
Duerr (1975) which stated a kind of doctrine for forestry scholars namely:
"timber primacy”, "sustainable vyields", "long term" and "absolute
standard". The doctrine that originated in Europe developed in North
America and spread throughout the world. These four doctrines form the
basic curriculum framework for forestry education and form the content of
laws and regulations in many countries. A brief explanation of the four

doctrines and their implications is as follows:

a. the timber primacy doctrine finds ideological justification through
what is called "wake theory" (Gluck 1982 in Gluck 1987), which
states that all other goods and services from the forest follow from
behind wood products as the main product. The conceptual content
of this theory is considered inadequate and does not provide
options for a variety of benefits and forest management practices.

The theory is considered not to provide an explanation of the
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various objectives of managing forests, which means it does not
appreciate the diversity of actors, on the other hand it only gives an

assessment of the existence of forests with wood as first order;

the doctrine of sustained yield is considered as the core of forestry
science based on “forestry ethics" which helps avoid the
maximization of unilateral and exclusive benefits and respect for
forests that are important for human life (Gluck and Pleschbeger,
1982 in Gluck 1987). Such a perception was influenced by the
views of previous European societies. For example in France there
is a kind of jargon: "A community without forests is a dead society".
Austrian poet Ottokar Kernstock called the forest "... the temple of
God with foresters as its priests" (Hufnagl, H. 1956 in Gluck 1987).
The doctrine of sustained yields obscures between forests that
have benefits for the public (public goods and services) and the
benefits must be preserved, with forests that can be owned by
individuals (private rights) or groups (community rights), where the
decision to use the forest becomes the choice of individuals or
group. As a result, forest preservation tends to be forced on forest
owners with various regulations, and for forest owners who refuse

to convert their forests to non-forests;

one of the peculiarities of forestry is the long rotation period. This
forces forestry scholars to consider the long-term consequences of
their activities. Therefore, the forestry approach is rigid (and tends

to be dynamic) and is reluctant to accept other social interests in
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the forest. Long-term thinking, appreciation of the proven and
distrust of the present is part of the ideology of conservatism. Being
conservative, related to the search for stable and institutionalized
social values. They want durable social conditions that are
guaranteed by strong social and state authorities (Kalaora, B. 1981
and Pleschberger, W. 1981 in Gluck 1987). Foresters in general
want to refer to "common welfare" or "public interest" within the
limits that they think they already know. One of the results of the
forester's conservative attitude is their critical view of democracy
and freedom (libertarianism). As "realist anthropologists" they do
not believe in the pluralism of interests. As a result, foresters tend

to defend capitalism (Pleschberger, W. 1981 in Gluck 1987);

absolute standard doctrine means understanding forests as
objects of scientific knowledge, which is to study the natural laws
of forests. This doctrine includes the idea that knowledge about
forests is the source of the determination of forest management.
Foresters or forestry graduates, who have knowledge about
forests, become mediators between forests and their owners or the
community. People are considered not to have different interests
in forests, but forests have different functions for the community
(Gluck 1983 in Gluck 1987). By using the term "forest function”,
people / communities are interpreted from the subject to be objects
and the forest is interpreted from objects to subjects. The

importance of determining forest functions based on community
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choice was handed down to the technocratic level and carried out
by forestry scholars. They are considered to be most aware of the
importance of forest functions and allocate the highest value to the
timber production function. As a result, forestry policies tend to be
reduced to silviculture (planting and regulating forest stands). In
accordance with conservative ideology, it is hoped that the state
will establish knowledge into laws. One forester has said:
"Silviculture must be legally established" (Kalaora, B. 1981 in Gluck

1987);

The four doctrines above, briefly reinforce a discourse in forest

management, as follows:

a.

do not recognize the diversity of forest management objectives,
which means they do not appreciate the diversity of actors, instead
only provide an assessment of the existence of forests with the

economic value of wood as first order;

strong conservative stance which is relatively reluctant to accept
other social interests in the forest, the search for stable and
institutionalized social values, wants social conditions guaranteed

by social authorities and a strong state role;

with the habit of studying the natural laws of the forest, the
community is considered to have no different interests in the forest,
on the contrary the forest has a different function for the

community, consequently people / communities are interpreted
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from the subject to the object and the forest is interpreted from the
object to the subject. Tends to be critical of democracy and
freedom, does not believe in the pluralism of interests, and tends

to defend capitalism;

d. forest preservation is uniformed as the function of the forest for the
public interest that must be present, so that the decision to use
forests that are chosen by individuals or groups is ignored and
forest preservation is forced on forest owners with various

regulations;

Such discourse is used and in line with politics in the colonial period and
the government system which tends to use a repressive approach and /
or social justice. In its journey, the discourse is still carried over into the
Forestry Law which among others is shown by the meaning of the
definition of forest, which is an ecosystem unit in the form of a spread of
biological natural resources dominated by trees in the natural environment
alliance, which cannot be separated from one another [Article 1 paragraph
(2)]. This definition directs the understanding that forests are unrelated let

alone socially constructed,;

Based on the Forestry Law, all forests including the wealth in them are
controlled by the state for the greatest prosperity of the people [Article 4
paragraph (1)]. Based on their status, forests are classified as state
forests and private forests [Article 5 paragraph (1)], while customary law

community territories in the form of forests are classified as state forests
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[Article 1 point 6]. In other words, state forest can be in the form of
customary forest [Article 5 paragraph (2)] as long as according to the
reality the relevant customary law community still exists and its
existence is recognized [Article 5 paragraph (3)] and if in its
development there is no relevant customary law community again, the
customary forest management right is returned to the government

[Article 5 paragraph (4)];

In the elucidation of Article 5 paragraph (1) it is stated that state forests
can be in the form of customary forests, namely state forests which are
handed over to the management of customary law communities
(rechtsgemeenschap). The customary forest was previously called
ulayat forest, marga forest, pertuanan forest, or other designations.
Forests managed by indigenous and tribal peoples are included in the
definition of state forests as a consequence of the right to control by the
state as the organization of power of all people at the highest level and
the principle of the Unitary State of the Republic of Indonesia [Article 4
paragraph (1)]. The inclusion of customary forests in state forest
definition does not negate the rights of indigenous and tribal peoples as
long as the reality still exists and their existence is recognized, to carry

out forest management activities;

State forests managed by villages and used for village welfare are called
village forests. State forests whose use is primarily intended to empower
people are called community forests. Private forest located on land that

is burdened with ownership rights is commonly called community
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forestry. In addition, the Government may designate certain forest areas

for special purposes (Article 8), for public purposes such as research

and development, education and training, as well as religion and culture.

In summary, the status, allocation and control of forests are presented

in Table 1;

Table 1. Summary of Forest Status, Allocation and Control

Forest Status and

Allocation

Forest Management

State Owned

STATE FOREST

a. | State forest, indigenous

forest

Managed according
to the rights of
indigenous and tribal

peoples

b. | State forest, village forest

For the welfare of the

village
c. | State forests, community For people
forests empowerment

d. | State forests for special

purposes

For Research &
Development,

education and

All forests are
controlled by the
state for the
greatest
prosperity of the

people.

Note:

In the elucidation
of Article 4
paragraph (1),
the notion of
"being controlled”
does not mean

"possessed”, but
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training, religion and

culture

e. | State forest besides
customary forest, village
forest, community forest

and special purpose

Economic, social,

environment

2. PRIVATE FOREST

In accordance with
the objectives set by

the owner

rather an
understanding
which contains
obligations and
authorities in the
field of public law
as stipulated in
Article 4

paragraph (2).

Source: Forestry Law

Determining customary forests as state forests within the territory

of customary law communities, thus, can be interpreted as a

consequence of state ownership rights (Explanation of Article 5

paragraph 1), but the substance of the right to control is interpreted

in accordance with the scientific forestry doctrine as described

above. This meaning can be tested, through the following

guestions:

a. if conceptually or potentially "customary forest as state

forest" is interpreted as an effort to respect and protect

customary forest by the state, is that meaning in line with the

objectives of the 1945 Constitution and realized in reality?
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b. will returning the status of customary forests as innate
rights/rights of originfnuman rights of indigenous peoples
(removing them from the status of state forests) be able to
realize contributions to reduce conflict, create sustainable
forest management, and even reduce open access of forest

areas in Indonesia?

Facts of Implementing the Law

The status and area functions of state forest area are obtained from the
contents of the Minister of Forestry Regulation Number 49 / Menhut-II /
2011 concerning the 2011-2030 National Forestry Plan (RKTN) on 28
June 2011 (Table 2). In addition, extensive data and estimates of the
potential of community forests are presented (Table 3) as well as data on
the use and use of forest resources (Table 4). The various data can be

interpreted as follows:

a. the existence of customary forests in all forest functions
(conservation, protection, production) has not been administered
and in the field the existence of these customary forests has not
been ascertained with the allocation of other state forests. Such
conditions are the cause of conflicts with the position of adat forests
being weaker than the position of permit holders (in production

forests) and forest managers (protection and conservation);

Table 2. Status and Area of Forest Functions based on P49/Menhut-11/2011
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State Forest, 2011

State Forests

Forest Private
: and Indigenous
Functions Not an Indigenous Forest
: Forests 2030
Indigenous Forest
Forest
(Million Ha) (Million Ha) (Million Ha) (Million Ha)

Conservatio 26,82 Available Available 26,82
n Forest
Protected 28,86 Available Available 27,67
Forest
Production 57,06 Available Available 57,84
Forest
a. Limited 24,46 Available Available 19,68

Production

Forest
b. Permanent 32,60 Available Available 38,16

Production

Forest
Changes in 130,68 - - 112,33
Area of

State Forest
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Predetermin 14,24 There is no - Allocation for
ed State indigenous non-forestry =
(10,9%)
Forest forest 18.35 million Ha
(million Ha) determination
program
Current The current Current Developing From 112.3
conditions condition is | conditions of | private forest | million Ha, 5.6
and the indigenous/lo (rights million Ha
upcoming implication of cal certainty): (2030) was
forecasts the communities Indonesia allocated for
designation compete o HTR, HKm, HD
3.59 million
= freely with
Ha (Table 3).
determinatio large .
Director
n of forest companies
General of
area (null,
BPDASPS,
Constitutiona
2010
| Court
Decision No.
45/PUU-
IX/2011)

Source: Regulation of the Minister of Forestry Number 49/2011
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Table 3. Area and Estimated Potential of Community Forests, 2010

Region Area (Ha) Ratential{is)
Standing Stock | Ready to Harvest
Sumatera 220.404 7.714.143 1.285.690
Java - Madura 2.799.181 97.971.335 16.328.556
Bali - Nusra 191.189 6.691.612 1.115.269
Kalimantan 147.344 5.157.023 859.504
Sulawesi 208.511 7.297.892 1.216.315
Maluku 8.550 299.250 49.875
Papua 14.165 495.765 82.627
Total 3.589.343 125.627.018 20.937.836
Source: Directorate General of BPDASPS, Ministry of Forestry, 2010
b. 2011 data on state forest area covering 14.24 million hectares

(already determined) and 126.44 million hectares (not yet

established). The scenario of forest area in 2030 will be 112.3

million Ha, 5.6 million Ha (5%) of which will be allocated for

Community Plantation Forest, Community Forest, and Village

Forest. In this 2030 scenario there is no expected customary forest

area,;
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the development of community forests outside state forests, with
relatively clearer status of land rights and free from government

regulations and bureaucracy, is developing faster (Table 3);

forest utilization by large-scale enterprises (forest exploitation in
natural forests, plantation forests and ecosystem restoration),
large-scale plantation and mining businesses, and for
transmigration programs covering 41.01 million Ha or 99.49% while
forest use by local/customary communities (forests community
plantations, village forests and community forests) of 0.21 million
Ha or 0.51% of the total area of forest use (Table 4). This unfair
allocation of forest uses has contributed to conflicts and weakened

social capital of indigenous peoples;

Table 4. Forest Utilization and Use (million Ha)

1. Large Business & Public Interest

Types of Utilization and Use Million Ha %
a. [lUPHHK — HA 24,88
b. IUPHHK — HT 9,39
c. IUPHHK - RE 0,19
d. Release of gardens and trans 5,93
e. IPPKH — Mining, etc. 0,62
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Total 1 41,01 99,49

2. Small Businesses and Local/Traditional Communities

Types of Utilization Million Ha %

a. [lUPHHK HTR 0,16

b. Village Forest 0,003

c. Community Forest 0,04

d. Total 2 0,21 0,51

Total 1 and 2 41,69 100,00
Source: Minister of Forestry Regulation No. 49/2011

a. with the condition that the territories of indigenous and tribal

peoples have not been determined, instead competing freely with

permit holders in Production Forests as well as Protected Forest

and Conservation Forest managers, also contributing to the

destruction of non-customary state forest forests. Permit holders in

natural forests (HPH/IUPHHK-HA), in 1994 there were 555 units

covering 64.29 million hectares (PDBI, 1995), in 2011 becoming

304 units covering 24.88 million hectares (Ministry of Forestry,

2011a). Likewise, of the 50 conservation areas (National Parks)

identified, 27 locations included conflicting use of forest areas that

damaged conservation forests (Ministry of Forestry, 2011b);
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Closing

The above facts show that "customary forests as state forests" are not
interpreted as efforts to respect and protect customary forests by the state,
because customary forests remain marginalized, allowed to compete with

permit holders and forest managers without obtaining legal certainty;

The use of scientific forestry from the West narrowly tends to be unable to
accept the diversity of forest management goals and to make forests as
subjects and communities as objects. Such discourse is difficult to accept
and respect the rights of indigenous peoples, instead it becomes
articulation and use and is in line with politics in the colonial period and
the government system which tends to use a repressive approach and/or
social injustice. Thus, the lack of respect and protection of the rights of
indigenous peoples in the management of customary forests is not merely
an implication at the operational level but is emboded in norms, meanings

and thinking platforms in forest management;

Returning the status of customary forests as inherited rights/rights of
origin/human rights of indigenous peoples makes customary forests
equivalent to rights forests that have been empirically proven to be able
to develop, because they have choices in capturing the various available
incentives. The certainty of the rights of indigenous peoples in managing
customary forests is not only a social capital for the realization of
sustainable management of customary forests, but can also reduce

conflicts and reduce the open access of all forests in Indonesia;
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4.

Prof. Dr. 1 Nyoman Nurjaya, S.H.,M.H.

Whereas the state has an obligation to protect the entire nation and
all of Indonesia's blood and to promote public welfare, educate the
nation's life, and participate in creating lasting peace. This ideology
is concretized in Article 33 paragraph (3) of the 1945 Constitution
which states that the earth and water, and the natural resources
contained therein, are controlled by the state and are used for the
greatest prosperity of the people. Two key words, namely
"controlled by the state" and "used for the greatest prosperity of the

people” become an important part that must be understood in full;

Whereas the 1945 Constitution explicitly acknowledges and
respects the customary law community units and their traditional
rights, which are also described in Article 28I paragraph (3) of the
1945 Constitution concerning the identity and rights of traditional
communities respected in line with the development of time and

civilization;

Whereas there are several criteria for indigenous and tribal
peoples. First, groups of people who are due to genealogical or
territorial ties, or a combination of genealogical, who have lived for
generations and for years, and have a generation within a certain
region with clear boundaries according to their boundary concept
(do not use the concept of BPN / boundary from BPN). Second,

customary law communities have their own customary governance
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systems and dispute resolution institutions. Third, customary law
communities have customary law norms that govern the lives of
their citizens. Fourth, have a religious and belief system, as well as

certain sacred places;

Whereas in the economic growth development paradigm, there are
two important dimensions that must be taken into account and
must be balanced, namely the target dimension and the process
dimension. The results of national development are more oriented
to physical development, but development costs must be paid
handsomely and never calculated as the results of national
development. Regarding this context, there are three
classifications. First, the cost of development which is expensive
and has never been calculated as a result of development is
ecological degradation (environmental damage and natural
resource degradation). Second is economical lost, the sources of
economic life of the people in the area are increasingly shrinking
and disappearing due to environmental damage and pollution.
Third, related to human factors, where social and -cultural
distraction are never counted. This point will lead to how legal

instruments support national development;

Whereas from the political side of national law development, law is
an instrument used to support the implementation of national

development. There is a tendency that can be observed from an
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academic perspective, which is called the political of indigenous
ignorance. In the Indonesian context, indigenous people are
referred to as indigenous and tribal peoples. The politics of national
development (including development) ignores, marginalizes, and
displaces the existence of indigenous peoples and their traditional
rights. In his book entitled "Victims of development”, John Bodley
said that the implementation of development caused victims of

development;

Whereas the Petitioner submits articles relating to the reflection of
political of ignorance concerning the rights of indigenous and tribal
peoples for the control and utilization of natural resources.
Concretely, this is related to the neglect of the right to control of

customary communal forests;

Whereas the Expert states that customary forests are not
recognized as an equal and equal legal entity, in line with their legal
status with state forests and private forests. Because Article 5
states that forests based on their status are only limited to state

forests and private forests;

Whereas in 1999, experts and NGOs working in the environmental
field (Yayasan Telapak, Elsam, Walhi, FKKM, etc.) struggled to
include a legal entity relating to the status of the forest in the Draft
Law which is now a Forestry Law, so that the forest includes not

only state forests and private forests, but also customary
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communal forests. Facts show that adat communal forests still
exist. However, the Expert questioned, where is the legal position
of customary communal forest as a legal entity that is the same,

equal and equal in status with the right forests and state forests;

Whereas the Expert is of the opinion that adat communal forests
are co-opted as state forests within the territories of indigenous and
tribal peoples. The legal implications that arise are: 1) the status of
customary forest is not the same legal entity as state forest and
private forest; 2) lack of legal legal certainty regarding customary
forests (legal security uncertainty); 3) The government which is
interpreted unilaterally, singularly, and narrowly as a
representation of the state, can freely and arbitrarily carry out legal
actions against customary forests based on the authority given by

the law and that happens;

Whereas normatively, seen from the perspective of its regulation in
the Forestry Law, the word "as long as in reality there is still
existence and is recognized" reflects that if in the development of
the relevant customary law community no longer exists, the forest
management rights return to the Government. In connection with
the reflection of the Forestry Law, the Expert is very confident that
those who make such arrangements have never come and live
together with indigenous and tribal peoples in the regions. The

regulators cannot fully understand how the lives of indigenous and
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tribal peoples with their norms, traditional governance structures,
and how indigenous and tribal peoples have environmental wisdom

to protect the habitat of a living space wisely and sustainably;

The expert considers that Article 1 number 6 and the articles
petitioned for review up to Article 67 of the Forestry Law explicitly

reflect a false, basic, and non-essential legal recognition;

Whereas indigenous and tribal peoples must obtain constitutional
and legal recognition that is essentially constitutional and legal

recognition in the life of the nation and state;

Whereas relating to the relationship between the Government and
the people in the management of natural resources, there are two
important principles. First, the precautionary principle, namely the
forest as an ecological system and living system. Management
needs to be done carefully because if it is seen as a living system,
then the forest does not only consist of rocks, sand, trees, flora,
fauna, rivers, water, lakes, but there are people in it. Lynch Owen
once pointed out trends in forest development in countries in Asia
and in the Pacific Ocean that tend to see forests as empty forests.
That is, the forest is only stands of wood which are seen as limited
to its economic value. Second, free and prior informed consent, i.e.
indigenous peoples are the same legal entity and are equal to the
position of other legal subjects. In this context, indigenous peoples

have environmental wisdom. This has been proven. Indigenous
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and tribal peoples are unlikely to damage their environment
because forests are the source of life. In addition to having
economic value for indigenous and tribal peoples, forests also have
magical social and religious values. There are certain norms and
beliefs that are used to maintain and conserve forests to provide a

sustainable life;

Whereas the customary law community must be informed and
consulted in advance. Indigenous and tribal peoples have the
freedom to accept, approve, or reject the Government's policy
decisions that will be carried out within the customary community's
territories. This principle has not been stated in legal products or
instruments relating to natural resource management, where there
is an important relationship between the government and the
people. However, the Expert discovered this principle in the United
Nations convention on biological diversity which has been ratified
into Law Number 5 of 1994 concerning Ratification of the United
Nations Convention on Biological Diversity (United Nations
Convention on Biological Diversity). It is also a global principle that
is reflected in the 1972 Stockholm Declaration and the 1992 Rio de

Jainero Declaration;

Whereas the Expert points out the facts or empirical conditions that
occur in forests in Indonesia. There used to be a wet tropical forest

known in the world, but now it has become a shrub that is prone to
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burning in every dry season. This condition can be viewed from
several perspectives. Forestry science experts will say that forest
management does not meet the principles of forestry science.
Economists will say that there is a miss management in forest
management. Meanwhile, legal experts will say that the
Government's legal and policy factors have a large role to play in
the occurrence of environmental damage, especially forest

resources;

Whereas the Expert said that in every dry season there is a fire
from a former forest area that has been used up. This also happens
because of mining exploitation. Therefore, protection and respect
for the existence and traditional rights of indigenous and tribal

peoples is required;

5. Dr. Maruarar Siahaan, S.H.

1

Whereas the state recognizes and respects the unity of indigenous
and tribal peoples along with their traditional rights as long as they
are still alive and in accordance with the development of the
community and the principles of the unitary state of Indonesia as

stipulated in the law;

Whereas the Constitutional Court's benchmarks regarding the
customary law community are four conditions, namely: 1) still alive;
2) in accordance with community development; 3) in accordance

with the principle of the unitary state; and 4) there are regulations
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based on law. Related to this context, there is interpretation. First,
regarding the existence of a community whose citizens have group
feelings. This does not cause problems, but there are problems
with the existence of customary government institutions which may
have problems in their development. Second, regarding the
measurement of the suitability of indigenous and tribal peoples with
the development of the community from its development criteria.
The problem is the existence of indigenous and tribal peoples who
are recognized under the law, but is the existence of indigenous
and tribal peoples with the law a condition of recognition, or does
the indigenous and tribal peoples have existed before? The
substance of these traditional rights is recognized and respected
by members of the relevant traditional law community and the wider
community and does not conflict with human rights. This second

parameter is not a big problem;

Whereas the suitability of the customary law community with the
unitary state, its existence does not threaten the sovereignty and
integrity of the unitary state, the substance of the customary law
norms is in accordance with and does not conflict with statutory

regulations. This criterion is not a problem;

Whereas according to Fuller, the constitution is only a juridical
document, but this is not the case with the modern constitution

because it contains aspirations, ideals of the declaration of rights,
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political objectives, and Government objectives which cannot be
reduced to the rule of law. The constitution also contains the values
and outlook on life of the nation which is a reference in formulating

legal norms and state policies;

Whereas there is also an unwritten constitution that contains basic
principles and moral values which are ideal in state life. That the
value becomes the nation's view of life as a material source and
basis for the application of more concrete and written norms. This
value is something that is already known, become fundamental
norm staats. But the reflection on whether the legal politics and
policies implemented, especially regarding the customary law
community in the translation of Article 18B paragraph (2) of the
1945 Constitution, is carried out based on the vision in the
constitution and is consistent with the highest law. The search for
the meaning of constitutional norms that are not only limited to
textual descriptions, but also in the meaning of the spirit and
morality contained in the ideals of the law as contained in the
Preamble to the 1945 Constitution, encourages to find the true
meaning of constitutional protection referred to in Article 18B
paragraph (2) 1945 Constitution which can be spelled out in

Indonesian laws and regulations;

Whereas the rights of indigenous and tribal peoples who become

cultural identities that must be respected are interpretations that
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are not final, but are still in the process of finding interpretations
that are in accordance with the functions of protection, respect,
promotion, enforcement and fulfillment as state responsibilities, as
determined in Article 28I paragraph (4) of the 1945 Constitution.
According to the Expert, the reinterpretation relates to: 1) the
existence of customary government institutions; 2) its existence is
recognized based on applicable laws, this is a matter that is very

urgent (urgent);

Whereas indigenous and tribal peoples as anthropological
communities inhabit one and the same area for generations, had
already been formed from the Unitary State of the Republic of
Indonesia. These indigenous and tribal peoples have historically
had the rights and authority of the public in managing communities
in the areas of customary, social, cultural and economic law which,
if seen as part of an independent Indonesia. This must be precisely
positioned in relation to state power as the mandate holder of the

sovereign people;

Whereas the existence of indigenous peoples who have traditional
rights that are territorial with authority and / or authority in relation
to jurisdiction, prescriptive, adjudicative, and law enforcement as
found in Southeast Maluku will cause a conflict with state power if

there is no clear regulation;
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Whereas legal politics born from a constitution that affirms the
state's recognition of indigenous and tribal peoples with rights that
are also known in international conventions must be conceptually
determined to be effectively protected. International juridical
recognition found in ILO Convention No. 169 of 1989 concerning
Indigenous and Tribal Peoples in Independent Countries is a

comparison that must be taken seriously;

Whereas in view of the enthusiasm to protect the weak in relation
to investor relations that often deal with weak parties, such
protection is very relevant to the protection of indigenous and tribal
peoples. This must encourage the spirit to rediscover the meaning
of Article 18B paragraph (2) of the 1945 Constitution, so that the
purpose of forming a state to protect the whole nation can be

realized;

Whereas understanding always involves the application of texts to
be understood according to the situation. Text applications are an
integral part of hermeneutics as well as explanation and
understanding. Some principles of hermeneutics, among others,
are mentioned by Gadamer which states that the imposition of
obligations that require impossible things to do should not be

formulated;

Whereas public welfare is the highest law and no construction that

is contrary to it;
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Whereas a weak party must strive to benefit from questionable

provisions without defeating the general objective;

Whereas based on the morality and spirit of the constitution, a new
paradigm for realizing the functions of protection, respect and
fulfillment of human rights of indigenous and tribal peoples, the
Expert is of the opinion that changes in a regulation whose
existence is meant to depend on recognition based on applicable

Laws;

Whereas the existence of customary government institutions
measured by the criteria of indigenous peoples who have territorial
traditional rights with authority or authority in jurisdiction,
prescriptive, adjudicative, and law enforcement relations can be

repositioned in the concept of a sovereign Indonesian state;

Whereas based on the above paradigm, the Expert is of the opinion
that Article 1 number 6 of the Forestry Law which reads,
"Customary forest is state forest within the territory of indigenous
peoples” must be interpreted "Customary forest is forest that is
within the territory of customary law communities and control
forests by the state still pay attention to the rights of customary law

communities;

oner 6s Witnesses

1. Lirin Colen Dingit
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Whereas the witness came from the Bentian Indigenous
Community, precisely in the Province of East Kalimantan, West
Kutai Regency, who shared some witness experiences and
forestry conflicts that occurred in the midst of the community

between the company and the community;

Whereas geographically the Bentian traditional area of Jelmu
Sibak or Bentian Besar Village is located inside the Middle
Mahakam, West Kutai Regency with a distance of approximately
630 km from Samarinda City, the capital of East Kalimantan

Province;

Whereas Jelmu Sibak-Bentian Besar Village is 1 of 8 villages in the
administrative area of Bentian Besar Subdistrict, West Kutai
Regency, which is now after the division into West Kutai Regency.
This village is located on the banks of the Lawa River in the north
bordering Central Kalimantan Province and in the west bordering

Paser Regency, East Kalimantan Province;

Whereas the history of JATO REMPANGAN Bentian originates
from Tayun Ruang Datai Lino in the Teweh District, North Barito
Regency, Central Kalimantan Province. Furthermore, hereditary
divided into several sub-tribes of Dayak, consisting of Dayak
Teboyan, Dayak Luangan, Dayak Pejajug, and Dayak Jato

Rempangan;
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Whereas the community farms for daily living activities, and still
holds trust in the ancestors. The customary area of Bentian is very
rich in natural resources, including forestry, which continues to be
a conflict today. Various types of wood are the source of life
included in it, but indigenous peoples receive less attention in the

management of natural resources;

Whereas the history of the conflict that occurred in the midst of the
community has been a long time and became a national issue
several years ago when the reign of President Soeharto and the
timber king, Bob Hasan. The conflict that occurred in Bentian Besar
Jelmu Sibak was between the rights of forest entrepreneurs and
industrial plants. In Kampung Jelmu Sibak or Bentian Besar, the
area of the Witness is flanked by 2 (two) large company
concessions, namely PT Roda Mas which is included in the
Bentian Besar area of approximately 40,000 hectares and PT
Timber Dana which was previously managed by a contractor PT
Kalhold Utama who has a concession in accordance by Ministerial
Decree Number 80, amounting to approximately 161,000 hectares

with an active period until 2023;

Whereas in the beginning PT Kalhold Utama's activities caused
suffering. Since operating in 1982, President Soeharto has a very
strong position. Furthermore, activities are contracted out or

implemented by PT Timber Dana owned by the Forestry
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Department Pension Fund Foundation. PT Timber Dana has
received a fee from PT Kalhold Utama, which holds a concession
permit to enter the interior of East Kalimantan through Georgia
Pacific, which is one of the largest timber companies from the

United States;

Whereas based on the Presidential Decree of 1989, each HPH
holder is required to establish an Industrial Plantation Forest (HTI).
At that time, PT Hutan Mahligai was owned by wealthy families
from Jakarta. The presence of PT Hutan Mahligai or Industrial
Plantation Forest has displaced approximately 72 heads of family

who own the location or protected forest;

Whereas the Industrial Plantation Forest activities have eliminated
the transmigration activities. For the placement of trans-HTI
employees, some wood and non-wood were evicted, swept, and
cleared for company interests or activities. Whereas timber and
non-timber are savings and livelihoods for indigenous peoples. It
causes suffering due to policies that are not in favor of the

community, so that people feel excluded and alienated;

Whereas the location of PT Hutan Mahligai's HTI which is located
in Jelmu Sibak Village has been changed, so the name of the
location becomes the location of Trans Anan Jaya. In this case, the

Witness does not intend to be antipathy towards other parties,
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antipathy towards development, antipathy to what has been done

by the Government in the past or present;

Whereas in the past few years until now, the Witness has been
labeled as an isolated tribe, shifting cultivators, and even a minister
has stated that the Witness is a forest encampment settlement.
Because it is labeled isolated, the Witness is considered a society
that is of no use to the nation and state, even though the Witness

is the front guard of the unitary state;

Whereas the presence of HPH or Industrial Plantation Forest
ownership has caused losses for generations. The witness really
did not enjoy and there was no room at all to enjoy natural

resources in the law and was never implemented from the law;

Whereas the economic losses were infinite from 1970. If PT Roda
Mas operated, could provide a small amount and set aside the

results, the Witness might have prospered;

Whereas the Witness came to the Court with difficulty, walking from
West Kutai to the center of the city of East Kalimantan. While
natural resources continue to be drained, even damage occurs

everywhere;

Whereas a destroyed forest results from greed for the forest due to
human intervention, it is not possible for the forest to destroy itself.

The witness as a remote and marginalized community is not likely
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to damage, displace, and over-exploit natural resources, especially

forestry;

Whereas millions of cubic are lost which are not shared because
of policy. The witness could not estimate it, but for 30 (thirty) years
it was the biggest loss, so the witness felt marginalized. Other
losses that arise are that the rivers are closed due to company

activities.

2. Yoseph Danur

T

Whereas the Witness came from Biting Village, Ulu Wae Village,

Poco Ranaka District, East Manggarai Regency, NTT Province;

Whereas the history of the existence of the indigenous Colol
community was estimated in the 1800s, the ancestor of the
Witness named Ranggarok who came from the North Manggarai
area and settled in Colol. At first the Colol indigenous people only
inhabited one traditional village area or gendang. Along with the
development of the population, Colol Village, then underwent a
division into four villages. The four areas of the village are Colol
Village (main village), Biting Village, Welu Village, and Tangkul

Village;

Whereas the Manggarai philosophy (Gendang one, lingko pe'ang)
is the basis for the existence of indigenous peoples and the control

of indigenous territories. Gendang means village, Lingko means
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garden, which is owned jointly under the supervision of Tu'a Golo
and Tu'a Teno. Gendang one, Lingko Pe'ang explains the meaning
of unity between the community and the land. That is, there is no
community without gardens or land, and vice versa. Gendang is a

traditional house, but in general also means traditional village.

Whereas local wisdom explains the relationship between
indigenous peoples and customary land. Natas Bate Labar
(playground) is usually in the middle of the village. Mbaru K'aeng
is a dwelling house, including a drum house. Compang Takung
(place of offerings to the Lord of the worlds through the
intermediaries of ancestral spirits) is located in the middle of the
village yard. Wae Bate Teku is a water source that reflects the
source of life. Next Uma bate duat, which is a garden to be
processed. In the custom of the Colol customary community, ulayat

lands, communal lands belong together;

Whereas the Colol customary area consists of 64 circles. The
community does not use the size of the hectare but the circle. It is
estimated that the 64 circle covers an area of about 1,270 hectares.
Its boundaries are: East borders Wae (Kali) Ngkeling and lake rana
(small lake) Galang; West is bordered by Wae Nggorang, Sorok
Wangka; South coincides with the forest, which borders Golo
Mese, Golo Tunggal Lewang, Golo Sai, Golo Lalong, Golo Wore,

Golo Lobo Wai, and Golo Poco Nembu; North is bordered by
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Ncucang Dange (Ncucang is a waterfall), Rana Lempe, Wae Rae,

Watu Tokol, Liang Buka, Wajang Wuas, Watu Gak, Watu Ninto,

Watu Tenda Gereng, Golo Rana, Golo Rakas, and Liang Lor;

Whereas the description of the structure of adat institutions is as

follows:

1)

2)

3)

Whereas the Witness came from Biting Village, Ulu Wae
Village, Poco Ranaka District, East Manggarai Regency,
NTT Province;

Whereas the history of the existence of the indigenous Colol
community was estimated in the 1800s, the ancestor of the
Witness named Ranggarok who came from the North
Manggarai area and settled in Colol. At first the Colol
indigenous people only inhabited one traditional village area
or drum. Along with the development of the population, Colol
Village, then underwent a division into four villages. The four
areas of the village are Colol Village (main village), Biting
Village, Welu Village, and Tangkul Village;

Whereas the Manggarai philosophy (Gendang one,
environment) is the basis for the existence of indigenous
peoples and the control of indigenous territories. Gendang
means village, Lingko means garden, which is owned jointly
under the supervision of Tu'a Golo and Tu'a Teno. Drum

one, Lingko Pe'ang explains the meaning of unity between
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4)

5)

the community and the land. That is, there is no community
without gardens or land, and vice versa. Drum is a traditional
house, but in general it also means traditional village.
Whereas local wisdom explains the relationship between
indigenous peoples and customary land. Natas Bate Labar
(playground) is usually in the middle of the village. Mbaru
Kbaeng i s a dwelling hous
Compang Takung (place of offerings to the Lord of the
worlds through the intermediaries of ancestral spirits) is
located in the middle of the village yard. Wae Bate Teku is
a water source that reflects the source of life. Next Uma bate
can, which is a garden to be processed. In the custom of the
Colol customary community, communal lands, communal
lands belong together;

Whereas the Colol customary area consists of 64 circles.
The community does not use the size of the hectare but the
circle. It is estimated that the 64 circle covers an area of
about 1,270 hectares. Its boundaries are: East borders Wae
(Kali) Ngkeling and lake rana (small lake) Galang; West is
bordered by Wae Nggorang, Sorok Wangka; South
coincides with the forest, which borders Golo Mese, Golo
Tunggal Lewang, Golo Sai, Golo Lalong, Golo Wore, Golo
Lobo Wai, and Golo Poco Nembu; North is bordered by

Ncucang Dange (Ncucang is a waterfall), Rana Lempe,
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Wae Rae, Watu Tokol, Liang Buka, Wajang Wuas, Watu
Gak, Watu Ninto, Watu Tenda Gereng, Golo Rana, Golo
Rakas, and Liang Lor;

6) Whereas the description of the structure of indigenous

institutions is as follows:;

Whereas the distribution of lingko land was carried out by Tua Teno
witnessed by Tua Golo, Tua Panga, and indigenous peoples. If
there is a problem related to land, then Tua Teno, Tua Golo, Panga
Elders, and the parties to the dispute will solve it through adat
meetings at the Gendang House. In this process, Tua Teno acts
as a court judge, while Tua Golo and the Tua Panga provide input

and opinions;

Whereas the types of cases that often arise and can be resolved
through Lonto Leok are boundary disputes and the struggle for
lingko between one Gendang and another. In the struggle for lingko
between Gendang or the village, then Tua Golo from each
Gendang sat together (lonto leok). To avoid conflicts over the
lingko conflict, there is a shared understanding between one
Gendang and another in the distribution of one lingko land to a
Gendang, so the indigenous people of other Gendang also need to

get a part;

Whereas traditional rituals relating to land are as follows:
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Racang Cola and Racang Kope rituals. In this ritual, the
indigenous people sharpen axes and machetes as a sign of
the start of working on the Lingko land. Chickens are used
as offerings offered to God through the spirits of the

ancestors. This ritual is performed at Gendang House,;

Tente Teno Lengge Ose ritual, which is performed during
the planting of a central milestone (located in the middle of
the liengko and in the form of a top) which serves as a
benchmark for land distribution. Pigs are used as part of the
offerings in this ritual. Lingko soil is round in shape like a
spider's web, its center is in the middle which is getting wider

and wider outward;

Weri Woja ritual, which is performed when planting rice or

corn seeds. The offering material is a pig;

Ako Woja ritual, which is a ritual performed when rice is

harvested. The offering material is a pig;

Randang Wela Woja ritual, which is a ritual in the form of a
procession of harvesting rice in the garden to be brought to
the village. In this procession, there is a portion of rice from
each owner who has a garden, so that not all rice is brought
first, but stored in the middle (at the central point). In time,
there will be a procession to collect and deliver rice products

to the village;
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- Penti ritual, which is the peak ritual performed to give thanks
for the harvest. Unlike the previous ritual performed in the
garden, the Penti ritual is performed in the village. The
offerings are a buffalo and a pig. This ritual is also filled with
several kinds of traditional dances, such as caci, sae, raga

sanda, mbata, and danding;

- Cikat Ela Cepa ritual, which is a ritual performed the day
after the Penti ritual. This ritual is a sign of the completion of

the entire series of annual traditional rituals;

Whereas in every ritual implementation process, traditional prayers
are carried out containing requests for abundant land yields and
avoiding pests, conflicts, or problems during land management.

The essence of his prayer is to avoid all disasters and distress;

Whereas conflicts over indigenous peoples' lands have occurred
since the days of the Dutch colonial administration, in which the
boundary between the forest and the customary tenure territory
was made unilaterally without notice to the customary leaders and
the customary community. The people at that time did not know the
purpose of the boundary. Whereas the distribution of customary
land for indigenous peoples long before the boundary line was set.
That is, the determination of the boundary is carried out on the
customary community's land without being understood by the

customary community;
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Whereas as a result of the determination of the boundary, part of
the circle of the four drums of the Colol indigenous people was
made a forest area. The saddest and most painful, one of the
drums or villages of the Colol indigenous people, namely Gendang
Tangkul inclafekan, where by the Colol indigenous people called
Pal Oka. This means that most of the Tangkul community's

surroundings are designated as forest areas;

Whereas a physical conflict occurred in 2004. In 1937, the RTK
118 forest area was determined. In this era, the community did not
fight because the Dutch colonial government did not take action
that directly harmed the community and did not forbid the

community to cultivate land forest in the area.

Whereas the lingkos claimed by the Dutch colonial government is:

1) Gendang Colol: Lingko Kotang, Lingko Pawo (partial),
Lingko Leong, Wae Lawar, Lingko Ajang, Lingko Pumpung
(partial), Lingko Lagor, Lingko Rem, Lingko Labe, and

Lingko Ncegak;

2) Kampung/Gendang Biting: Lingko le, Nganggo, Laci,
Engkiek, Ncangkem, Mumbung, Meler (partial), Papa, and

Lingko kodot;

3) Gendang Welu: Lingko Namut, Nggero, Ninto (partial),

Rengkas, Labar, Toka (partial);
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4) Gendang Tangkul: Lingko Ratung, Rende Nao, Maroboang

Satu, Maroboang Dua, Tango Lerong;

Whereas the conflict in the 1950s occurred because a new
boundary was initiated by a team from Bogor and involved the
community. The boundary has never been recognized by the
Manggarai Regency Government to date. Though evidence in the
form of piles of stones still exists today. The government remains
firm in its establishment that the lingko annexed by the Dutch
boundary are protected forest areas. If the Manggarai Regency
Government recognizes the boundary, it means that all of the
lingko land is not a forest area determined by the Dutch colonial

government;

Whereas in the 1960s, the Manggarai Regional Government
arrested 3 (three) times. The first arrests were 10 (ten) leaders of
the Colol indigenous people (ie Benjamin Jaik, Josephfaus, Petrus
Menggar, Anton Kurut, Daniel Unggur, Dominikus Nangir, Philip
Dulung, Fidelis Tarus, Frans Nahur, and Fidelis Runggung, all of
whom were deceased) . They were sentenced to prison for 1 (one)
month without being given the right to defend themselves. The
second arrest of several community leaders was 3 (three) people
(namely Donatus Dasur, Mateus Lahur, and Mikael Awur). These
three people were Gendang Tangkul residents, who were

sentenced to fines of Rp. 500.00 by the Ruteng District Court. After
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the decision of the court, they continue to work on land that is

inherited from generation to generation;

Whereas in the period of the 1970s to 1980s, the policy of the
Manggarai Regency Government established a sharing system for
land use with a percentage of 60% (sixty percent) for the

government, 40% (forty percent) for indigenous peoples;

Whereas in 1977, a young leader of the Colol indigenous people
named Nobertus Jerabu (deceased) reported the policy of the
Manggarai Regency Government to the center in Jakarta regarding
revenue sharing policies. In the process, the Manggarai Regency
Government was declared to have carried out illegal payments, so
that the consequence was that the policy was revoked and since
then the Colol indigenous people no longer paid 60% (sixty

percent) of the proceeds set by the government;

Whereas based on the minutes of the 1980s boundary, basically it
re-established the Dutch version of the boundary. The Minutes
were signed by Former Manggarai Regent Frans Dula Burhan,
S.H., sub-district heads, and village heads located around the
forest area. This is unknown to the traditional elders and the Colol

indigenous people;

Whereas in 1993, based on the Decree of the Minister of Forestry
in 1993, a boundary reconstruction was carried out by BKSDA by

planting concrete pillars, again planting above the Dutch planting
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boundary points in the 1930s. The planting of boundary pillars was
carried out clandestinely without the knowledge of the traditional

elders and the customary law community of Colol;

Whereas in February 2001, a joint team (Forestry Service, BKSDA,
police) conducted the arrest of 6 (six) Colol indigenous people (ie
Fabianus Quin, Lorens Ndawas, Domi Dahus, Yohanes Darus,
Rikardus Sumin, and Philipus Hagus) from Tangkul Drum. The
arrest process was carried out without showing an arrest warrant,
detention as it should be the Police procedures. After going through
an unfair and honest trial process, the Ruteng District Court

sentenced him to prison for 1 (one) year 8 (eight) months;

Whereas on August 28, 2003, the Regent of Manggarai issued
Decree  Number PDb.118.45/22/VIII/2003  concerning the
Establishment of a District-level Integrated Forest Safeguard Team
in the context of Controling and Safeguarding Forests in
Manggarai Regency 2003 Fiscal Year. On October 3, 2003, the
Regent of Manggarai in at that time (named Anthony Bagul Dagur)
issued Task Letter Number DK.522.11/973/IX/2003 concerning
Orders to the Manggarai District Forest Protection Integrated
Team. From 14 to 17 October 2003, the Manggarai Regional
Government cleared coffee and all productive plants owned by

farmers in the Gendang Tangkul area. The clearing continued on
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October 21, 2003 in the other three drum regions. The clearing was

continued from 11 to 14 November 2003;

Whereas on December 6, 2003, the Colol indigenous people filed
a lawsuit with the Kupang State Administrative Court for the
decision of the Regent of Manggarai No. BB.118.45/22/V111/2003.
On March 9, 2004, a group from the Manggarai Regency
Government arrested 5 people from Gendang Tangkul and 2
people from Tangon Molas Village without a clear warrant. They

are being held at the Ruteng Police Headquarters;

Whereas on March 10, 2004, as many as 120 (one hundred and
twenty) people of Colol indigenous people came to the Ruteng
Police Headquarters to ask about 5 (five) people who had been
detained. But the truck ridden by the residents was shot by the
police, causing the death toll. This event is considered as the high
point of Colol's problem. Economic losses of 29 (twenty-nine)
coffee plantations and other production, cut by the Manggarai
Regency Government. The average area of 1 circle is 25 (twenty
five) hectares, where 1 (one) hectare produces an average of
2,000 (two thousand) kg of coffee. That is, 1 circle produces a total

of 50 (fifty) tons of coffee;

Whereas the incident on March 10, 2004 killed 6 (six) Colol
indigenous people. Then, apart from fatalities, the shooting incident

caused permanent disability to several victims;
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3.

Jilung

T

Whereas the Talang Mamak tribe is classified as an old Malay

(proto Malay) which is an indigenous Indragiri tribe. They also call

themselves the "Tuha Tribe". The term means the first tribe comes

and has more rights to the resources in Indragiri Hulu. According

to myth, the Talang Mamak tribe is the third descendant of Adam

from heaven to earth, precisely in the Limau River and settled in

the Tunu River (Durian Cacar, a place of starch). This can be seen

from the phrase "Candlesticks land makkah, floating in the Limau

River, trapping in the tunu river". That was the first human in

Indragiri named Patih;

T

Whereas the Talang Mamak community themselves admit
that they are from Pagaruyung. Datuk Patih Nan Sebatang
descends from Pagaruyung along the Tiga Laras river,
Tenang River, which is now called Batang Hari River, Keruh
River which is now called Kuantan/Indragiri River and Deras
River which is now called Kampar River. In each of these
rivers, he made settlements/villages. In Sungai Batang Hari,
he made 3 (three) villages, namely Dusun Tua, Tanjung
Bunga, and Pasir Mayang. While in the Kuantan River, he
made 3 other villages, namely Inuman Negeri Tua, Cerenti
Tanah Tanah and Pangian Tepian Raja. In the Kampar

River he also made 3 villages namely Kuok, Bangkinang
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and Air Tiris;

i Whereas the Kuantan River in Kuala Sungai Limau, Datuk
Patih met with his uncle, who was called Datuk Jati Airport.
Datuk Patih has 3 children namely sibesi, petals, and
flowers. They were given the title of three-year Patih. After
they were adults, Datuk Patih gave them territory / land for
them to live and live. Sibesi on the land given to him, made
a ditch. Because of that, his name has been known as the
gutter ditch. Petals on the ground given to him made perigi
(wells), that's the origin of the Talang Perigi. While the
flowers are given land in the area on the River Lakat Kecik,
Ladang Gadang, and Air Hitam Yellow Crossing. This flower
is equipped with 3 durian seeds by Datuk Patih. These three
durian seeds are planted in a row. That is why this area is
called Talang Durian Smallpox which is derived from the
word durian lined up. These three signs, both trenches,

perigi and lined durian, still exist today;

Whereas according to another version, Talang Mamak originates
from pagaruyung, it is said that the Talang Mamak tribe is a tribe
that is pushed into adat and religious conflicts in pagaruyung and
is often called this conflict with "padri" war. Because they were

forced they moved to Indragiri Hulu, Riau;

Whereas the Talang Mamak tribe is spread in four sub-districts,
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namely: Batang Gangsal, Cenaku, Kelayang, and Rengat Barat
Districts, Indragiri Hulu Regency, Riau. And one group is in
Semarantihan Hamlet, Suo-Suo Village, Sumai District, Tebo

Regency, Jambi;

Whereas in 2000, the population of Talang Mamak was estimated

to be + 1341 households or + 6418 inhabitants;

Whereas the Talang Mamak tribe in Riau is located in Indragiri Hulu
Regency, consisting of four districts, namely Kelayang District,
Batang Cenaku District, Batang Gansal District, and Seberida
District. These two sub-districts cover 17 special villages in Talang
Mamak in two Communities, namely: 1) the Talang Mamak
Community area in Tigabalai in Kelayang District; 2) the Malay

Community area in Batang Cenaku in Batang Cenaku District;

Whereas currently with regional expansion, the Talang Mamak
tribe has spread to various new villages and sub-districts such as

the Rakit Kulim District;

Whereas the majority of the people's livelihoods are farming and
gardening. Rubber is their main commodity. In making rubber
plantations, the community used an intercropping system where
before large rubber trees they planted rice and other annual crops
between rubber trees. Now, since oil palm has become more and
more a trend, some people have also started to plant oil palm. The

extent is still small because of their limited knowledge and capital,
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Whereas the Talang Mamak indigenous people are convinced of
the existence of God and the Prophet Muhammad, whom they call
"the old step of Islam™ and a small number of Catholics, especially
residents of Siambul and Talang Lakat. They call themselves "old
step” people, which means indigenous people. They differentiate
themselves from the Malays based on religion. If a Talang Mamak
has converted to Islam, his identity will become Malay. Talang
Mamak people clearly show their identity as the old step
indigenous people. They still inherit ancestral traditions such as
those with long hair, wearing turban/songkok and grained teeth
(black because of eating areca nut). In the life cycle (life cycle) they
still carry out traditional ceremonies starting from giving birth with
the help of a dukun, weigh the baby, circumcision, marriage
ceremony (gawai), medical treatment, beard (a tradition of
entertaining people who are misfortune) and the Batambak
ceremony (respecting the spirit that died and repaired his grave to

improve social status);

Whereas foklore, myths, knowledge, values, norms, ethics, social
interaction, social structure, spatial planning, social capital, social
potential, social conflict, institutions, customary governance,
settlement patterns, tools and technology; Talang Durian Cacar
indigenous people in particular and Talang Mamak generally have
a belief they call Islam the Old Steps, and as is typical of indigenous

peoples, in the Talang Mamak community there are also myths that
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they have believed for generations. Uniquely these myths become
a source of knowledge, values, norms and ethics for them in
everyday life. In their daily lives they always refer to what has been
passed down by their ancestors. The inheritance from the
ancestors which they refer to as customary rules governing all lines
of their lives ranging from wedding feast, planting rice, clearing
land, death ceremonies, choosing seeds, to determining the good

day to do activities;

Whereas until now most of the Talang Mamak indigenous people
still carry out the tradition of "slaying/worshiping the king/datok in
rengat during the hajj and feast days" a tradition related to the
legacy of the Indragiri Kingdom system. They assume that if the
tradition is violated, an oath will be taken, that is "up to the top, not
to the bottom, under the law, in the middle of the beetle being
dragged" which means useless and useless. They have a variety
of arts that are displayed at the party/gawai and performed at
ceremonies such as pencak silat accompanied by drums, playing
gambus, dance hall, flying taxi and playing ketebung. Various
diseases can be cured with traditional ceremonies which are

always associated with the supernatural with the help of a shaman;

Whereas although they live traditionally, for treatment problems it
can be counted on as well. The results of the medical biota

expedition (1998) showed that the Talang Mamak tribe was able to
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utilize 110 species of plants to treat 56 types of diseases and

recognize 22 types of medicinal fungi;

Whereas the history of Talang Mamak leadership and Malay
around the Kuantan, Cenaku, and Gangsal Rivers. The leadership
of Talang Mamak is reflected in the saying "nine sticks, ten jan
denalah, transverse pegs; nine inner souls, ten Jan Talang
children, Talang Tagas Binting Aduan children; along with cawang
branches, beringkuk to three balai, thousands to pagaruyung,
berapa to indragiri, go to sultan rengat". This shows Talang Mamak
has an important role in the structure of the Indragiri Kingdom
which politically also wants to get the legitimacy and support of the

Pagaruyung Kingdom;

Whereas there are 33 kinds of customary law, some high and some
low. Customary law stipulated as high as 7 tahil, as low as tau tahil

sepaha,;

Customary law rules vary from high and low

One tahil sepaha Lowest Law

Two tahil sepaha Medium Law

Three tahil Ordinary Law

Four tahil Sepedua Emas-Sepedua Ramban Law

- 155 -




Seven tahil Laws already awake

Whereas the decision-making system of the Talang Mamak
indigenous people is through adat meetings. Decision making
through traditional deliberations is used to determine all things that
are general in nature, such as the management of the lubuk ban,
the management of ulayat land both in terms of management and

the determination of harvest time;

That the principle of holding adat is very strong for them and tends
to reject outside cultures, which is reflected in the adage "let
children die as long as they don't die adat". The firmness of holding
adat is still strong for the three-way group and in the national park,
except in the eastern cross because there are already many

influences from outside;

Whereas the land and forests for the Talang Mamak are part of life
that cannot be separated. For hundreds of years they have lived in
peace and become one with nature. They live from collecting forest
products and shifting cultivation. They have always played a role in
providing world market demand. Since the beginning of the 19th
century the search for forest products has increased along with the
increasing world demand for forest products, such as clear,
jelutung, red/white balam, agarwood, rattan. But in the 20th century

forest products on the market were lethargic or erratic, but there
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was another economic alternative which was to adapt swidden
agriculture to rubber cultivation. Rubber planting certainly makes
them more settled and at the same time as a tool to defend their

land and forests;

Whereas customary rules regarding natural resources including

forests include:

1) forest area is an area with communal ownership;

2) residential and plantation areas are areas with private

ownership inherited from descent;

3) river area is an area where ownership is in groups;

Whereas individual land ownership is recognized by other
communities if someone will manage land that does not yet have
an owner, it will be considered as the person who has the rights to
the land, and will be handed down to the next generation, if it will
manage land that has been managed by other residents, it will be
allowed if you have received permission from the previous
manager and use and loan status, and there is no process of

buying and selling between communities;

Whereas there are a number of customary rules that have been
identified, namely the rules for the management of the lubuk ban,
and rules for land and forest management such as customary

forests, but there are those that still persist and there are customary
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rules that have undergone a shift. The rules of river management
through the prohibition are a portion of river water that is not
justified for fish to be taken within an unspecified time limit, until
there is an agreement by all components of the community to open
the depth of the prohibition for fish to be taken and is limited within
one day, then closed again. The fish collected will be auctioned,
the auction will be followed by the neighboring communities, even
outsiders. The proceeds from the ban will be used as customary

treasury, youth groups and village government;

Whereas the Talang Mamak area is a flat land, and the Talang
Mamak customary community uses the land a lot with rubber
gardening, fisheries and then land which can be used as a small
estate, not many choices for the community, with local wisdom, in
general land used for plantation land is easily accessible, usually

near the river;

Whereas local wisdom knowledge related to PPLH (water, forest,
river, coast and sea, utilization of area/space, etc.) in the Talang
Durian Cacar community, there are some local wisdoms that they

still use and maintain until now;

Whereas in terms of land ownership, land is controlled/owned by
adat leaders. When someone gets married he will be given land to
grow crops and become the property of the person concerned. The

Talang Durian Cacar indigenous community also knows the
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territorial division according to their functions, namely customary
forests, sacred jungles/sacred forests, sacred lands, lands of
cultivation, burial grounds (for communities), and burial lands (for

customary leaders);

Whereas in Talang Mamak there are seven sacred land sites
according to customary rules and history. This sacred land,
according to them, should not be disturbed, if it is disturbed they
will be subject to customary sanctions and according to their belief,
those who seize the sacred land will receive karma or disaster. The
seven sacred lands of the Talang Mamak tribe are Kuala Sungai
Tunu, Tiang Raya, Kuala Sungai Limau, Kuala Penyabungan,

Benuawan, Sijaram Island, and Lampu-Lampu Negri Aceh;

Whereas the Talang Mamak community was disturbed and
ravaged by the presence of HPHs, the placement of
transmigration, deforestation by companies and the rest was
controlled by migrants. Now most of their natural forests are left
over oil palm which belongs to other parties. The narrowing of the
Talang Mamak environment has an impact on the difficulty of
conducting a shifting cultivation system properly and correctly and
must adapt, for those who are unable to adapt their lives will be
threatened. Therefore, a group of Talang Mamak tribes who were
under the leadership of Patih Laman persisted in defending their

forests;
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Whereas for the sake of fighting for customary forests, he opposes
and rejects all development and companies and is willing to die
defending forests. The persistence and struggle of these "illiterate
parents" was proposed to be nominated and won an international
award "WWF International Award for Conservation Merit 1999"
from the grass root level. He also promoted the name of Riau and
Indonesia in the field of conservation which he received in
Kinabalu, Malaysia along with two other winners from Malaysia and
India. In 2003, Patih Laman received the Kalpataru Award from the

President of the Republic of Indonesia;

Whereas the Talang Mamak indigenous people are Indragiri Hulu
indigenous people as "Suku Tribe" which means the first tribe came

and were more entitled to natural resources;

Whereas the origins of Talang Mamak are difficult to ascertain
because there are two versions. The first version, based on the
research of an assistant resident of Indragiri Hulu in the Dutch era,
mentions that the Talang Mamak tribe originated from Pagaruyung,
West Sumatra, who were pressured due to adat and religious
conflicts. The second version, is a story that is familiar in
indigenous communities which is told from generation to
generation. The story tells the Talang Mamak is the third
descendant of the Prophet Adam. The story was strengthened by

evidence in the form of human footprints in the Tunu River area,
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Rakit Kulim District, Indragiri Hulu. The footprint is believed to be

the footprint of the Talang Mamak traditional community leader;

Whereas the existence of Talang Mamak has always been very
dependent on the forest. The environment in which they live is
regulated through customary law and management decisions are
governed by a Patih who is a symbol of Talang Mamak's highest
authority under the Indragiri Sultanate. There is an old saying in the
Talang Mamak community: "it is better to die child, than die of
adat". It seems to show the identity of Talang Mamak can not be

separated from the forest managed by customary law;

Whereas the local wisdom was awarded by the Government by
granting the page as the recipient of Kalpataru, the highest award
in the field of environmental preservation, in the Government of
President Megawati Soekarnoputri in 2003. Laman, who was then
still serving as Patih, was considered to be instrumental in
preserving the sacred forest (jungle of puaka) to save and
panguanan in Rakit Kulim District covering an area of 1,813
hectares. The international community also acknowledged Talang
Mamak's local wisdom and the page was awarded the "WWF

Award" in 1999 in Kinibalu, Malaysia;

Whereas Rimba Puaka Talang Mamak has been completely
destroyed. Conditions that make Patih Laman and the Talang

Mamak community feel helpless. Patih Laman said that the
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damage caused by encroachment began to occur in the jungle of
the Puungan and Pangangan forest about a year after he got
Kalpataru. The forest that was once dense is now bare and
replaced with oil palm plants. Patih Laman acknowledged that
there was no longer any pride when he saw the Talang Mamak
customary forest changing hands and being destroyed. If the funds
were not constrained, Patih Laman would have already repatriated
the Kalpataru he had received to the President. "Why should
Kalpataru replace a customary forest, it would be better to return it
to the government,” Laman said. He said, the encroachment of the
jungle of puaka did not only occur in the conjunction and

construction;

Whereas in the Talang Mamak area, which is scattered in Rakit
Kulim and Rengat Barat Districts, there are actually four jungle
areas, namely the Tunu River Forest covering an area of 104,933
hectares, the Durian Cacar Forest of 98,577 hectares, and the
Kelumbuk Tinggi Baner Forest of 21,901 hectares. "Everything is

finished", recalled Patih Laman;

Whereas encroachment on the Tunu River forest also threatens
the legacy of the Talang Mamak ancestors, especially where the
ancestral footprints are. The area has now been turned into a palm
oil plantation of PT. Selantai Agro Lestari (PT. SAL). Although the

ancestral legacy was left there by the company, the Talang Mamak
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community still felt insulted and rejected PT. SAL since 2007.
However, the protest has not changed the situation of oil palm
plantations continue to flourish replacing natural forests. "After the

forest is finished, the custom is finished," said Patih Laman;

Whereas Gading (30), the successor of the Patih title in the Talang
Mamak community, acknowledged that the damage to the jungle
of puaka was also masterminded by the former Patih Talang
Mamak person. Together with the person of the Village Head of
Durian Cacar, the old traditional elder sold out the jungle of puaka
to residents of the migrants and the company. The person has now
been deprived of his title as one of the soldiers in Talang Mamak

and exiled as punishment to him;

Whereas the struggle of indigenous peoples to reclaim their sacred
forest rights never succeeded despite taking legal action. Gading
said the Talang Mamak community had sued PT. Inekda went to
court and failed. "The judge recognized the customary forest, but
we still lost the trial. As if we were only recognized, but not

protected,” said Gading;

Gading, who now also serves as Head of Sungai Ekok Village, said
that Talang Mamak people until now is like being at the bottom of
the development wheel in Indonesia which has been independent
for decades. The connecting road in the seven villages where the

Talang Mamak people lives in Rakit Kulim District, Indragiri Hulu,
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until now it is still in the form of land where every rainy season will
turn into a mud puddle. There are no piles on the side of the road
to connect the power lines to the residents' houses where the
majority are in the form of stilts and wooden walls. Looking for food
stalls or markets is as difficult as looking for a health center in that
place. It's easier to find men and women without clothes covering
their upper body there. "We are not a left behind tribe, but

deliberately abandoned by the government,” said Gading;

Whereas according to Gading, Talang Mamak people actually has
the potential of natural resources because of its vast forest. Talang
Mamak forest area reaches around 48 thousand hectares and has
been recognized since the Dutch colonial era by the Indragiri

Resident in 1925;

That at that time, Talang Mamak residents could live prosperously
from the results of rubber trees and plant rice in shifting fields.
However, the current condition has changed drastically, because
Talang Mamak residents are forced to sell rubber latex through four
middlemen, resulting in very low selling prices. Abundant rubber
yields are only priced at Rp. 3,000 to Rp. 4,000 per kilogram. Even
though the price at the factory has reached Rp. 14,000 per

kilogram;

Whereas Gading said, around 1.800 households of Talang Mamak

indigenous people, scattered in eight villages in Rakit Kulim and
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Rengat Barat Districts, the majority were still living in poverty and
having low education. The existence of dozens of oil palm
companies and industrial plantations in the region has not
improved the standard of living of Talang Mamak indigenous
people. Talang Mamak indigenous people are already
embarrassed by the promises of the regional heads who only
diligently visit them before the general election. Repeatedly the
general elections took place, the promise of the regional head who
wanted to repair the road, but had not been realized. Talang
Mamak as if only needed during the general election, the rest is

forgotten;

Whereas Talang Mamak indigenous people have historically had a
natural resource management system that should have been able
to prosper them from generation to generation. Talang Mamak is
classified as an Old Malay tribe, where they placed the gnome
jungle as a forbidden stash forest for sale and even though for
logging, as well as animal hunting is also limited. The gnome jungle
functions as a source for natural medicines and is an important
buffer for the sustainability of the ecosystems of their plantations
and fields. Indigenous peoples have been slaughtered since the
New Order regime with the concept of village apparatus and the
issuance of HPH permits that undermine social rules and
customary forest rights. Where indigenous peoples of Malaysia

have always had the concept of the world's lung, before it was
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damaged by the Government itself;

Whereas traditional leaders, such as Laman and Gading, are now
in a difficult choice to defend their customary law. In fact, the
Government should not be ashamed to reflect on the Dutch
colonial policy that recognizes the existence of customary forests.
For example, in the Dutch era, the Riau Resident enacted through
Regulation Number 82 dated March 20, 1919, which recognized 26
prohibited jungles and cattle pastures in Kuantan Sengingi region
and was given to customary stakeholders to be preserved. Even
the indigenous peoples have been labeled as an underdeveloped

tribe;

Whereas the majority of Talang Mamak residents are illiterate due
to various factors and constraints. The main factor is the
unavailability of educational facilities and infrastructure by the
state. In fact, a new school was built in Talang Mamak in 2007.
Then with the enactment of the Village Government Law No. 5 of
1979, resulting in a change in the structure of the village
government which is centralized and does not recognize
indigenous leadership. Finally, Talang Mamak's leadership was
fragmented. For the position of Patih occupied by 3 people who
have fanatical supporters, as well as conflicts over the struggle for
resources. Although regional autonomy works, the conflict in

Talang Mamak leadership is difficult to resolve;

- 166 -



Whereas investors and various parties commit fraud under the
pretext of prosperity of the Talang Mamak community, they
persuade land and forests to be handed over to be processed, if
there is a community that does not want to surrender these
investors make a personal approach through the traditional elders
and the village head, resulting in a division Among them, with this
incident investors were free to get the approval of the person of the
traditional elders and the village head. Then on this pretext the
investors applied for permission to the Government by saying they
had obtained community approval. Whereas the agreement in
guestion is only the approval of individual elders and village heads

and not through customary deliberations;

Whereas several companies that have operated in Talang Mamak
region claimed that they had obtained the approval of Talang
Mamak indigenous people, but in the course of this company

committed fraud;

Whereas in 2003, PT. Bukit Batabuh Sei Indah (PT. BBSI) carries
out forest management by entering into an agreement with Patih

Laman. The contents of the agreement are as follows:

- 468 ha is made the partner patterns;

- timber harvested from these lands, the wood chip fee is Rp.

1,500 per ton, while the log is Rp. 5,000 per cubic;
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- based on the people agreement the timber fee is used to

develop people plantations;

But until now the agreement was not realized by PT. BBSI. Instead
the people plantations were evicted. According to the people, PT.
BBSI is a subsidiary of PT. Riau Andalan Pulp and Paper (PT.

RAPP);

Whereas in 2008, PT. Kharisma Riau Sentosa Prima manages the
indigenous people land, i.e. Talang Perigi, Talang Durian Cacar,
Talang Gedabu, and Talang Sungai Limau. The area managed is
7000 ha. This management did not obtain approval from
indigenous peoples at all and the people demanded that the
company's permit be revoked. The end of this rejection was a clash
which resulted in the beating of a resident named SUPIR who was
a member of Talang Sungai Limau indigenous people who was
then put in prison for three days. Until now the beating problem has
not been resolved. After the forest and forest products are gone,
PT. Kharisma Riau Sentosa Prima disappeared and changed to
PT. Mega. With a new style approach, PT. Mega succeeded in
seducing a part of the community with a partner pattern of 40/60,

600 hectares of forest is managed;

Whereas in 2008, PT. SAL entered into agreements with three
village heads, namely the Village Head of Talang Durian Cacar, the

Village Head of Selantai, and the Village Head of Talang Perigi.
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Based on this agreement, PT. SAL has a location permit from the
Indragiri Hulu Regency Land Office with Letter Number 12.a./il-
dpt/ii/2007. The area to be managed reaches 1000 ha. After being
agreed, PT. SAL said the pattern of cooperation was village
development. Thus the people refused because it was not in
accordance with the initial agreement with them. Three months
after this rejection, the people was persuaded by buying their land
at a high price and the people competed to sell their land. This also
seems to be part of the company's trickery. So the Ampang
Delapan indigenous people refused and finally the company
persuaded again with a partner pattern of 40/60. But in fact up to

now it has not been realized what was promised;

Jamaludin

Whereas the word Semunying is taken from the name of a river
that empties into the Kumba River which is a child of the River
Stream Area of the Sambas river. Semunying Jaya is a village with
an area of 18,000 hectares, with a population of 100 families and
is inhabited by around 385 people. Located exactly in the border
region with neighboring countries, i.e. Malaysia with the boundary:
a) West side is bordered by Sentimu village or Aruk Village in
Sajingan District; b) East side is bordered by Belidak Hamlet,
Sekida Village (after division with Saparan Hamlet, Kumba); c)

South side is bordered by Kalon Village, Seluas District; and, d)
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North side is bordered by Sarawak, Malaysia. This village is one of
six villages (Sekida, Kumba, Gersik, Semunying Jaya, Jagoi
Babang, and Sinar Baru) in Jagoi Babang District, Bengkayang

Regency which is a division of the territory since 2004;

Whereas historically, Semunying Jaya Village was a customary
area inhabited by the Dayak Iban community from Lubuk Antu
border area in Sermak village, around the 1938s had inhabited the
area. Sermak village is now in Malaysia. But during the exodus of
indigenous peoples from the area to the new area which is now
Semunying Jaya, the area between the two countries has not been
separated. At that time, the territories of the two countries
(Indonesia-Malaysia) were divided, the indigenous people who had
been exodus were given a choice by President Sukarno when the
indigenous people faced at that time. The choice given is, "Do
indigenous people want to become Malaysian citizens or choose
as Indonesian citizens?". At that time, they claimed to choose as

Indonesian citizens;

Whereas according to history, the people who first opened
Semunying Jaya area were seven brothers, namely Mr. Jampung
with six of his siblings. In the area named Bejuan and or also known
as Tembawang Pangkalan Acan which is now located in km 31 of
Semunying Jaya region and became their first place to stop and

open a residence area at that time. Then in the next rotation trip,
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they then shifted to several places, such as in the foot of Kalimau
Mountain, then to a place and then to Pareh (Pareh in the previous
place, and now a rice field), then to top Semunying and Semunying
areas and then to the central village area which is now known as

Pareh Village;

Whereas to arrive to Semunying Jaya Village, it can be reached by
land and river, but most of the transportation routes of the people
use the river line considering the condition of the access road is not
too good, the river route can be taken for 2 hours using a 15 PK
machine from Seluas District and while from the regency capital
the trip is taken by land for 2.5 hours using public transportation

(bus);

Whereas generally the residents who live in Semunying Jaya
village rely on their lives and livelihoods from the surrounding
natural resources. They do farming activities, tap rubber, hunt and
look for various sources of family needs in the forest, as well as
fishing in the river. As part of the indigenous community, residents
in Semunying Jaya are familiar with customary forests, cultural
sites and rites. However, along with the massive expansion of
large-scale plantations through oil palm plantations that are
present in their area, the intensity of a number of activities
mentioned has begun to diminish. For example, the residents of

Semunying Bungkang village, are no longer able to carry out
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farming activities and look for materials for family needs in the
forest because most of their area has been converted to oil palm
plantations. Even clean water sources are difficult and their
settlement area is in danger of being lost because the company

has begun working on it to become a plantation area;

Whereas based on the beliefs held, the majority of Semunying
Jaya Village residents are now Christians. The other minority are
Catholics, Muslims and Buddhists. Nevertheless, in the Semunying
Jaya indigenous community they are still familiar with the custom
of performing traditional rituals, as well as carrying out the customs
that have taken root from the lives of the residents who are mostly
the Iban Dayak community. Within the Iban Dayak community,
traditional structures and/or institutional structures are also known.
The customary territory of the Dayak Iban community also
encompasses the territory of tribal distribution. The terms in the
management of adat (ketemanggungan) structured in the territory
of the Dayak Iban indigenous people consist of Temanggung,
Patih, Tuai Rumah, Pengakak, and finally the indigenous
community, as citizens. As for the implementation of customary
habits of citizens carried out in the form of rituals, for example
related to the process of development of human life from birth to
death, during the farming process, thanksgiving ceremony,

begging for safety and others;
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Whereas at the end and will start farming activities, for example,
the Semunying Jaya indigenous people are familiar with the Gawai
Batu event, which is a ritual event as a form of gratitude to the
Creator which is usually done by collecting stones (sharpening),
machetes and various other farming equipment for prayer. Led by
a traditional elder, this ritual is performed by reciting mantras in the
local language. On farm equipment that is collected also usually
smeared blood from animals (pigs) sacrifice during the ritual. This
activity was held at the beginning of June for two days. The first
day of the thanksgiving event as well as a medium of friendship
while the second day as a sign will start a new farm. After this
event, it is usually followed by Manggul, which is part of the initial
stage of opening a location for farming which is only done by
looking at the location to be served. Usually residents make a
complete ritual offerings which are then prayed through chanting,
asking for the blessing of the forest watchman spirit to avoid danger
when during the farming process, then through the Manggul event
the community usually only gives a sign at the location to be served
and does not immediately open the fields (cut). After Manggul, then
enter the process of felling and felling, baler, and nugal (usually
done with beduru/joint work involving many people). The last series

is entering the harvest period or rice paddy;

Whereas the entry of PT. Yamaker in the Semunying region began

in 1988 with the initial goal of paving the way for transportation of
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timber production from the company. For opening a road that
ignores the existence of the community (does not ask permission
from traditional leaders) who in the end get sanctions in the form of
customary law for their actions without permission in opening the
road. With having received and implemented customary law
against PT. Yamaker by indigenous peoples, after that there was
no logging or destruction in the customary forest area in

Semunying;

Whereas after PT. Yamaker did and carried out the HPH permit for
the concession area which was located around Semunying village
that had been cleared, then continued by Perum Perhutani in 1998
to reforest. But on its way, Perum Perhutani not only reforested its
concession area, but deliberately felled and extracted timber in the
indigenous forest area of the Semunying community. For this
action, an adat process has been carried out with adat sanctions
imposed on Perum Perhutani, which has been investigating

customary forests;

Whereas at the beginning of the presence of the oil palm plantation
company PT. Ledo Lestari will open the road. But in its
development the company continues to expand arable land by
grabbing community management space without permission to
encroach on a number of important areas of indigenous peoples

such as customary forests. PT. Ledo Lestari is a subsidiary of Duta
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Palma Nusantara Group which has a plantation business permit
based on Bengkayang Regent Letter number 525/1270/HB/2004
which was only issued on December 17, 2004. Furthermore, it was
stipulated through Bengkayang Regent Decree Number 13/IL-
BPN/BKY/2004 dated December 20, 2004 concerning the granting
of location permits for oil palm plantations covering an area of

20,000 hectares;

Whereas the resistance of indigenous peoples to the presence of
PT. Ledo Lestari began in 2005. Indigenous peoples do not accept
the presence of companies that only have government permission
but suddenly come without the blessing of indigenous peoples. The
company which initially only wanted to open the road, then
encroached a number of important areas that existed in the
management space of indigenous peoples without permission. The
company's action was met with resistance from the local
indigenous people who did not want to simply accept the presence
of the company. Indigenous peoples do a number of ways to stop
the company's activities starting from consultation at the village
level, securing heavy equipment, enforcing customary (law) and
submitting reports to various related parties. However, these efforts
did not produce results as expected. Even in 2006, two indigenous
people who were also Kades (Mr. Momonus) and members of the
BPD (Jamaludin) were even blamed by the company through a

report to the Bengkayang District Police. Both of these indigenous
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peoples were accused of extortion and acts of violence so that they
were jailed for 9 days and 20 days as city prisoners. Whereas the
struggle carried out by the two residents together with other
Semunying Jaya residents at that time was merely fighting for their
rights and dignity that had been arbitrarily taken away by the
company. The company's actions without permission which then
damage the customary forest area or other management space
also result in damage to the social and environmental order of the

indigenous people living in the border areas of the country;

Whereas the struggle for justice carried out by the Semunying Jaya
indigenous people has gone through a lengthy process even at
various levels, both at the regional, provincial and central
government levels. Even to the international level through
testimonials and the submission of complaints made by local
residents. The failure of the Regional Government and the
Government above it to give a sense of justice to the Semunying
Jaya indigenous people is seen as a form of weak commitment,
seriousness and partisanship of the state towards its people. Even
though the company has acted out of line with the rights of the

Semunying Jaya community;

Whereas on the contrary, the Government in this matter seems to
be subject to investors. The absence of strict government action

against the company is also seen by the soft attitude of the
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Government over the expiration of the PT. Ledo Lestari in 2007.
The Regional Government actually issued a new permit for
additional land for PT. Ledo Lestari covering an area of 9,000
hectares through Decree Number 382 C dated June 20, 2010. This

action clearly has the potential to be born in the future;

Whereas in April 2012, Semunying Jaya residents carried out an
occupation of the PT. Ledo Lestari and security of a number of
heavy equipment as a form of accumulation of disappointment that
has been experienced so far over the deprivation of the right to life
that is not fair to them. Imagine, the customary land that has been
passed down for generations is controlled by local customary
communities and has even been inaugurated since December 15,
2009 by the Regent of Bengkayang. with an area of 1,420 hectares,
the company continues to be evicted. This means that in this case
it must be understood that the actions carried out by the people do
not stand alone, because there has been deprivation and disregard

for the rights of citizens who have never found a solution;

Whereas actions taken by indigenous peoples must be realized as
a form of the struggle for pure rights which from the beginning
remained firm on their commitment to seize the rights that have
been confiscated. This means that the problems faced by
indigenous peoples are indeed worthy of attention/sympathy and

empathy from various parties so that they must be placed in their
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proper place, namely the restoration of customary forest rights and

their rights to life;

Whereas the actions carried out by the residents through heavy
equipment security and occupation of the company's office made it
clear to the public that the local Regional Government was nothing
in the eyes of the company. What's more with the company's brutal
actions, until now there has been no firm action and concrete

solutions made by the Government;

Whereas the facilitation measures undertaken by the Regional
Government after the occupation action of the company office up
to now do not provide a certain solution for the community. Even
the expansion of land clearing by the company continues without

firm action by the relevant authorities;

Whereas PT. Ledo Lestari also illegally harvested wood from the
area because it did not have a timber utilization permit (IPK). The
company whose permit period has expired since 2007 is also on
its way instead to use the hands of officers (Trans-Border Army) to
maintain its business. lllegal logging practices in this border area

are also part of the role of oil palm plantation companies;

Whereas the presence of PT. Ledo Lestari which has caused the
birth of conflict affects the social, cultural, and environmental order

of the community. There are several aspects of violations that
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occur as a result of the expansion of oil palm plantations by PT.

Ledo Lestari in Semunying Jaya, including:

1. Socio-cultural aspects

Whereas the order of community life in Semunying Jaya,
long before the entry of oil palm plantations is still very thick
with the spirit of togetherness and mutual cooperation, so
that all issues always put forward the spirit and sense of
kinship. The spirit of kinship has always been maintained
and preserved by the Semunying Jaya people since long
ago. However, in line with the inclusion of oil palm
plantations in Semunying Jaya Village, it has changed the
social and cultural life structure of the community. The
presence of PT. Ledo Lestari in Semunying Jaya Village has
had a negative impact on changes in the social and cultural
order of the community in Semunying Jaya Village.

including:

a. Conflicts occur in the community

Whereas the presence of the company does not
provide welfare for the community, but instead
causes social conflict at the community level. The
occurrence of compartmentalization between
indigenous peoples who are pros and cons to oil

palm plantations, mutual suspicion and negative
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prejudice between members of indigenous peoples is
a reflection of the impact of the presence of PT. Ledo
Lestari. Another impact of the social conflict that
occurred in Semunying Jaya was that most of the
indigenous people of Semunying Jaya Village were
marginalized from their communities and tried to
separate themselves in order to avoid conflicts
between their fellow indigenous people. The
indigenous people in Pareh village, for example, are
currently preparing a new settlement in the Metang
Abe area. At present the initial stage has been
carried out by indigenous peoples, namely by making

cultivation in the area;

Relocation of Semunying Bungkang indigenous

people

Whereas the company does not respect the
existence of local indigenous people. The company
has displaced community-owned land in Semunying
Bungkang Hamlet (forest area, rubber plantation,
food land) so that it is very difficult to carry out
activities to meet the needs of life, especially in
accessing natural resources. Such conditions seem
systematic where land acquisition for example is

valued at low value and land acquisition through
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eviction without prior notification and then
reimbursed. As a result of the procurement and
acquisition of plantation land, 22 families of
Semunying Bungkang hamlet have been relocated
by PT. Ledo Lestari to a new settlement. In the area
of the location, residents only get 1 temporary
housing unit for other facilities such as lighting, water,

and land for farming not provided by the company;

Eviction of graves and cultural sites

Whereas the Regional Regulation on Plantation in
Bengkayang Regency in 2008 in Article 14
(paragraph 3), "Land clearing is not permitted to
damage, pollute places that are considered sacred,
grave, inclaf, crossing permitted locations, and
comply with local customs”. PT. Ledo Lestari in
conducting land acquisition has displaced at least 16
old graves of Semunying Jaya residents, the
company also evicted the area of Semunying
Bungkang residents in the Munggu Suding area,
around 800 meters from the residents’ villages. Even
the company almost leveled the cemetery area by
evicting it, but at that time it was successfully
prevented by residents who reported earlier the

company's brutal actions to the Bengkayang Resort
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police. At that time, the location of the cemetery was
limited by the police line around the community wagf.
Eviction of sites and cultural rites is part of a way that

threatens the existence of local Indigenous Peoples;

The source of traditional medicine is gone

Whereas besides having economic value, the
biodiversity in the forest area also has medical value
for the people who live and live around the forest
area. The medical potential of nature that exists in the
forest can mostly be used as a living pharmacy
(traditional medicinal herbs) by the community and
has been practiced for generations. The conversion
of the function of forest areas into oil palm plantations
by cutting down forests and not leaving even a single
tree has indirectly eliminated the medical or

pharmacy potential of life in the forest area;

Criminalization of citizens

Whereas in every implementation of the business
entity's activities, it is expected to be able to
guarantee a calm, comfortable and safe social
condition for the people who live and live in the
operational area of the business entity, so that the

objective to improve the welfare of the community
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can be carried out properly. But that is not the case
in Semunying Jaya Village. The community is often
intimidated and even culminating in the arrest and
imprisonment of 2 Semunying Jaya residents (Head
of Pak Momunus Village and BPD deputy Mr.
Jamaludin) on January 30 to February 7, 2006 (for 9
days) in Bengkayang Police custody and then made
to hold the city for 20 day. Both were blamed on
accusations of threatening, extortion, and seizure of
heavy equipment. Even though both of them together
with the citizens took action to secure heavy
equipment so that the palm oil company PT. Ledo
Lestari did not continue to evict customary forest

areas,

Environmental aspects

Whereas the environment is one very important factor in

ensuring human survival. If environmental conditions are

damaged then it has broken the chain of human life.

Economic activities should be able to pay attention to

environmental sustainability, especially the environmental

conditions that exist around the area of economic activity.

Opening of oil palm plantations in Semunying Jaya Village

conducted by PT. Ledo Lestari has ignored environmental

aspects;
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The loss of forest area

Whereas in the midst of the desire of the world's
citizens to save the forest, at that time also the oil
palm plantation company PT. Ledo Lestari carried
out massive forest conversion from tropical forests to
oil palm plantations. As a result, it not only removes
many trees, but also removes the function of the
forest as a buffer zone. This action is certainly a
contrast when on one hand many parties call for the
importance of saving the forest. The decreasing
number of tropical forests in the world is a concern of
many who deserve attention. Because forests greatly
contribute to neutralizing the greenhouse gases
produced by humans on planet Earth. This practice
of forest destruction must certainly be a serious
concern of various parties, especially Governments
in various parts of the world who have committed to
reduce the effect of global warming on life. More
specifically, this matter should also get the attention
of Bengkayang Government. The large-scale
practice of forest clearing in border areas by the Duta
Palma Group palm oil company is a threat to the
availability of water and other sources of livelihood

for residents in West Kalimantan. Oil palm plantation
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land clearing activities carried out by PT. Ledo Lestari
has displaced primary forest and customary forests
of Semunying Jaya residents. This condition is what
happened from the entry of this Duta Palma
subsidiary. Primary forest was evicted at least 7.105
ha and customary forest area was 1.420 hectares
based on the results of participatory mapping of the
Semunying Jaya village administration area in

November 2009;

The loss of the indigenous forest area of Semunying

Jaya Village

Whereas the acquisition of oil palm plantations
carried out by PT. Ledo Lestari has also removed the
customary forest area of the Semunying Jaya
community. Around 2,000 hectares of Semunying
Jaya's customary forest area were completely
demolished and converted to oil palm plantations.
For this behavior, PT. Ledo Lestari is often subject to
customary sanctions. At least 3 times the company in
the (legal) adat by the Semunying Jaya community.
In addition to being subject to customary sanctions,
the company also agreed to no longer work on and

displace customary forest areas, but often also PT.
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Ledo Lestari denies and violates a mutually agreed

agreement;

Clean water crisis

Whereas in line with the general comment of the
United Nations Number 15, Indonesia is obliged to
respect, protect and fulfill the right to water. In this
case, the fulfillment of the right to water for every
citizen, the state guarantees the right of everyone to
get water for basic daily needs to meet their healthy,
clean and productive lives. Another impact felt by the
people of Semunying Jaya Village due to the entry of
oil palm plantations is the clean water crisis. This is
due to the fact that most of the buffer forest area has
lost its function as a provider of ground water, as well
as the use of toxic pesticides when maintaining
plants will impact on water quality. Opening of oil
palm plantations by PT. Ledo Lestari has caused
damage to the Semunying River as a source of clean
water for the community in Semunying Bungkang
Hamlet. This is evidenced by the condition of
decreased water discharge due to loss of forest area,
decreased water quality (turbid) due to erosion of soll

layers from oil palm plantations;
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Economic aspects

Whereas natural resources are the source of community's
livelihood especially the people whose lives depend on
nature. Existing natural potential can be managed as a
source of economic community such as wood, resin rattan
and much more. From the forest area that has been
converted into an oil palm plantation in Semunying Jaya
Village, it has eliminated several natural resources that have
been the economic resources of the Semunying Jaya
community. There are several potential natural resources
lost due to the expansion of oil palm plantations in

Semunying Jaya including:

a. The potential of rattan as a source of economic

community in the forest sector is lost

Whereas long before palm oil came in, the
community could still rely on the potential of the forest
in Semunying Jaya Village. Rattan, for example, has
long been used by the Semunying Jaya community
as one of the potential cash income forest products.
Within 1 day the community can make money from
the activity of collecting rattan Rp. 50.000,00 - Rp.
75.000,00/day, even considering the potential of

natural rattan in the forest area is large enough that
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Semunying Jaya Village is one of the largest rattan
suppliers in 2 sub-district cities (Jagoi Babang and
Seluas). But along with the loss of forest area after
the inclusion of oil palm plantations has eliminated
the potential natural resources of local communities

as economic resources for the community;

The loss of crops and tembawang

Whereas Article 9 paragraph (2) of the Plantation
Law No. 18/2008 and Bengkayang Regency
Regional Regulation No. 12/2008 also confirms that;
"In the case that the required land is the customary
community's customary land rights which in reality
still exist, precede the granting of the rights as
referred to in Article (1), the applicant is obliged to
conduct deliberations with the customary community
customary holders of customary rights and citizens
who hold the right to the land concerned, to obtain an
agreement regarding the surrender of land, and the
compensation”. Land clearing activities in the palm
oil concession area of PT. Ledo Lestari has
investigated a number of land for growing residents
in the form of rubber gardens and fruit plants and
Tembawang land. The rubber plantations and

Tembawang by the community are the main source
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of life for the people in Semunying Jaya and the
rubber plantations are economic activities occupied
by the Semunying Jaya community to obtain direct
cash income. In the practice of land acquisition for oil
palm plantations by PT. Ledo Lestari until especially
for the area of the rubber plantation and the evicted
residents' land still left a number of issues, especially
regarding compensation for damages owned by

Semunying Jaya residents;

Crisis of agricultural land for residents’ food sources

Whereas the right to food means that everyone has
the right to food and is not starving. Food that is safe,
healthy, and affordable should always be available
for everyone. Food must also be available during a
disaster, crop failure, or other special situation. This
is the main principle of the right to food. As a food
producer, citizens should be farmers, in this case not
experiencing food insecurity. In fact, farmers and
their families become poor people who are prone to
hunger and malnutrition. The right to food, especially
for farmers, is often violated by the state that should
protect it. This happens because in addition to
institutions failing to implement policies to protect

farmers, also because government policies related to
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food and agriculture are more pro-market. The large-
scale oil palm plantation policy also has the potential
to create a number of social impacts on the problems
and availability of food sources for residents in the
village, especially if the forest area and management
space which has been the source of their lives and
lives have been taken over by investors. The fact of
eviction of management space which is also an area
to produce food sources for residents in Semunying
Jaya and its surroundings is a form of intervention
and restrictions on access to be able to produce their
own food. Eviction of residents 'production source
areas in the form of rubber plantations, agricultural
areas (rice fields) and cultivation, and management

space has limited citizens' right to food,;

Whereas Semunying Jaya Village is inhabited by most of the
residents of the Dayak Iban Indigenous Peoples community who
have long lived and settled in their area. Communities that have
long relied on forests, land and water as a source of life and living.
With all the local wisdom that is owned and as part of the
community that lives the value system in the way of life, such as
the indigenous community in general, residents in this area have

the right to get protection, both collectively and individually;
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Whereas a number of the collective rights of citizens are intended,
for example the right to self-determination, rights to land, territories
and natural resources, rights to cultural identity and intellectual
property, rights to free, prioritized, informed and free coercion (free,
prior, and informed consent/FPIC) and the right to determine
models and forms of development that are appropriate for them. In
relation to land rights, Article 25 of the United Nations Declaration
on the Rights of Indigenous Peoples confirms that "the Supreme
Court has the right to maintain and strengthen their unique spiritual
relationship with land, territories, water and coast and other
resources, which are used or traditionally controlled, and to uphold
their responsibility towards future generations. " Furthermore
Article 26 emphasizes that (paragraph 1) "Indigenous peoples
have the rights to the land, territories and resources that they have
traditionally owned, occupied or used or obtained" and (paragraph
2) "The Supreme Court has the right to own, use, develop and
control the lands, territories and resources that they have on the
basis of traditional ownership or which they occupy or use, as they

own or otherwise acquire ";

Whereas in the same Article (paragraph 3) the state's responsibility
is affirmed: "The State will provide legal recognition and protection
of these lands, territories and resources." The recognition will be
carried out with respect for customs, traditions and systems of land

ownership in the indigenous peoples concerned ";
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Whereas seeing a number of actions by the company that caused
the loss of rite areas and cultural sites (cemeteries, sacred places),
customary forests, Tembawang, and community gardens, naturally
affected the existence of indigenous peoples. Especially with the
"forced transfer" by the company which is done smoothly on the
residents of Semunying Bungkang Village. Protection of a number
of residents' sacred areas for the entry of oil palm plantations is
also affirmed in Perda No. 12/2008 concerning the Implementation
of Plantation Business Article 14 paragraph (3); "Land clearing is
not permitted to damage, pollute places that are considered
sacred, grave, inclave, crossing the boundaries of locations that

have been permitted and must comply with local customs”;

Whereas in Article 9 paragraph (2) of Law Number 18 of 2008
concerning Plantations also confirms that "In the case of land
required is the customary land rights of customary law communities
which in reality still exist, precede the granting of rights as referred
to in Article 1, the applicant of rights must hold deliberations with
the customary law community holders of customary rights and the
holders of the rights to the land concerned, to obtain an agreement

on the surrender of the land, and the compensation ";

Whereas the entry of PT. Ledo Lestari who without ever getting the
approval of the people of Semunying Jaya Village automatically

ignored the existence of the community and social norms in the
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community. Entering without permission is a form of unethical
action of the company as part of the violation of the intended
community norm. Also ignoring the obligation that should be
carried out in clearing plantations from customary community land
as mandated by Article 9 paragraph (2) of Law Number 18 Year
2004 concerning Plantations regarding the mandatory actions of
the people's consent. This is also affirmed in Bengkayang
Plantation Regional Regulation Number 12 Year 2008 article 14
paragraph (2) "In the case that the land required is the customary
community's customary land, the applicant is obliged to hold a
consultation with the community to obtain an agreement on land

surrender and compensation”;

Whereas since 2007, PT. Ledo Lestari has declared its permit
period expired by the Bengkayang Government. This was
confirmed by a letter dated June 12, 2009 issued by the
Bengkayang Regency Government with Number
400/0528/BPN/VI1/2009. The letter explained that the extension of
the location permit of PT. Ledo Lestari is no longer valid since 21
December 2007. In addition, this company also does not have a
Timber Utilization permit (IPK) as mandated in the Decree of the
Minister of Forestry Number SK.382/Menhut-11/2004 concerning
Timber Utilization Permits ( GPA). There has been a violation of
the rules for Timber Legality Verification Standards (SVLK) as

stated in Minister of Forestry Regulation No. 38 of 2009, especially
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in the licensing stage, where PT. Ledo Lestari did not have a GPA
at the time of the opening of natural forest areas for oil palm
plantations. Perda No. 12/2008 concerning the Implementation of
Plantation Business Article 28 paragraph (2) also requires the need
for a CPI in the development of plantation businesses. In addition,
the Forestry Law Article 50 paragraph (3) "Everyone is prohibited
from: (e) cutting trees or harvesting or collecting forest products in
the forest without having the right or permission from the
authorized official" clearly gives an illustration of the importance of

permits for the use of wood;

Whereas based on indications of violation of law by this company,
there has not been any concrete effort or legal action taken by the
relevant apparatus. Even when the Semunying Jaya case
continued, the Bengkayang Government re-issued a new permit to
increase the oil palm plantation area of PT. Ledo Lestari with an
area of 9,000 hectares. The company actually ignored the letter
submitted by Bengkayang Regional Government over the expiry of
the permit period, on the contrary Bengkayang Regional
Government did not take other legal actions to heed the letter
posted. The issuance of a letter of reprimand in 2009 also showed
that the Bengkayang Regional Government's actions were slow so
that there seemed to be an indication of omission. Thus, the
practice of opening plantations since 2007 until now is without legal

or illegal basis;
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Whereas in the activity of clearing land for oil palm plantations,
residents found a pile of processed wood in the land clearing area
of PT. Ledo Lestari. The wood was brought to Malaysia using
several routes on the Indonesia-Malaysia border. First, through the
kilometer 31 route bordering PT. Malaysian Green Woods.
Secondly, kilometer 42 is the logging road to Mujur Sawmil owned
by Malaysian businessmen. The third lane is at kilometer 45. This
road was made by PT. Ledo Lestari part division Ill, passes through
the Cakra oil palm plantation in the territory of Malaysia which then
reaches to Kuching. lllegal logging practices in the area of PT. Ledo
Lestari occurred at the coordinate point | (49 N.UTM 363995 -
156652) found that wood has been cut into square blocks and piled
in logged areas. Then also at the next coordinate point (49N.UTM
363275-156597) there were found canals built by the company in

the customary forest area which was used to irrigate the plantation;

Whereas from the practices that occur in this matter explain that
the company has carried out logging and facilitated illegal logging
in the Indonesia-Malaysia border area. Especially with the
expiration of the location permit period owned by PT. Ledo Lestari
since December 22, 2007 until now, illegal actions should not
continue. In this illegal logging practice, the authorities were
involved. The authorities that should have provided protection,
namely protecting, have instead played to benefit from the

exploitation of this border forest area,
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Whereas the prohibition of military presence in Article 30
paragraph (1) of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) also clearly confirms that "Military
activities should not be carried out on the lands or territories of
indigenous peoples, unless justified by public interest relevant or
otherwise carried out based on free, prioritized, informed consent
and without coercion with or because requested by the indigenous

peoples concerned ";

Whereas burning is an unjustified and unlawful means of clearing
land for large scale plantations. However, this illegal practice was
carried out by PT. Ledo Lestari in its efforts to clean up garden land
so far. This practice is indeed beneficial for the company, because
by burning it will be more cost effective, efficient. The facts found
are that PT. Ledo Lestari has conducted land clearing and burning
in a 2.190 hectare area of customary forest. There are at least a
number of provisions that are violated and at the same time
contradict the efforts made by the company through burning in

clearing land for oil palm plantations:

a. Regulation of the Minister of Agriculture Number
26/Permentan/OT.140/2/2007 concerning Guidelines for
Plantation Business Licensing in Article 34 requires that
"Plantation companies that already have IUP, IUP-B or IUP-

P must: (c) have facilities, infrastructure and a system for
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clearing land without burning and controlling fire, and (d)
clearing land without burning and managing natural

resources sustainably";

Article 26 of Law Number 18 of 2004 concerning Plantations
states that "Every plantation business actor is prohibited
from opening and/or cultivating land by means of burning
which results in pollution and damage to environmental

functions™;

Article 50 paragraph (3) of the Law on Forestry states that

"Everyone is prohibited from: (d) burning the forest";

Regulation of the Minister of Agriculture Number
14/Permentan/PL.110/2009 concerning Guidelines for the
Utilization of Peatlands for Oil Palm Cultivation in the
appendix in section Ill regarding land use in point 2 explains
that "Land clearing is carried out without burning and

applying the rules of good water governance";

Bengkayang Plantation Regional Regulation Number 12 of
2008 concerning the Implementation of Plantation
Businesses in Article 14 paragraph (4) emphasizes "Land

clearing and land clearing is not permitted by burning”;
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1 Whereas based on the 2009 West Kalimantan Walhi field
observation, proves that the company has carried out arson in
clearing the land. The following are the monitored locations;

Hotspot Coordinates on the Land of PT. Ledo Lestari
No. Location Name Coordinate Point
1. | Sawah Besar 49 N 365432 / 159035
2. | Km 31 Bejuan 49 N 368855 /158683
3. | Semunying Bungkang 49 N 367097 /154925
4. | Semunying Bungkang 49 N 366063 /159264
i Whereas the status of the forest area on land owned by PT. Ledo

Lestari is a production forest area which should in every economic
business activity to be carried out in a production forest area must
obtain a permit to release the status of the area from the relevant
minister in this case the Minister of Forestry who first obtained a

letter of request from the Regent to propose changes in the status
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of the area. But in reality until now the activities that have cleared
the production forest area carried out by PT. Ledo Lestari there
was never a letter of release of the area from the Ministry of

Forestry;

1 Whereas the important thing from the presence of a large-scale
business is the importance of completing the analysis document
regarding the large and small impacts on the environment. PT.
Ledo Lestari in practice as far as is known without having an EIA
document. The absence of EIA documents has also been
confrmed by employees at the Bengkayang Regency

Environmental Agency;

5. Kaharudin

1 Whereas the Witness came from the Punan, Gunung Jolok, East
Kalimantan, especially in Sekatak District, Bulungan Regency,
East Kalimantan. The witness was transferred by the Government
of the Bulungan Regency in 1970 by resettlement of residents or
respondents to the Sekatak District in the Tidung area, Sekatak
Buiji Village. The land granted by the Government is approximately

2 hectares;

i Whereas the customary rules used by the Witness up to now are
the captain of the Punan leader. If an outsider/other person enters
the Witness territory/Witness customary forest secretly without the

knowledge of the adat community, then that person is subject to
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customary law sanctions. Customary law sanctions are usually
tried by capitans in accordance with their mistakes called "deda”,
namely jars or jars. His name is also called "mendilak” which, when

converted to a value of Rp. 3.000.000;

Whereas the situation and condition of the forests of indigenous
peoples, especially the Punan Dulau in East Kalimantan, is very
alarming. The forest has been destroyed, by companies, closed
rivers, and murky river water. Even pig holes, brackish holes, and
porcupine holes were displaced by companies. In addition, fish in
the river are also reduced. Witness rituals cannot be carried out
because the ritual is usually carried out in the fruit season or honey
season. If there is a fruit season or honey season the signs are
about one month dry. After the drought, the Witness held a "lemali”
ceremony which was carried out jointly by all of the neighboring
families or customs. However, the ritual cannot be carried out now
because meranti wood and flowering roots that have been sucked

up by the honey extract have been evicted and cut down;

Whereas the forest is breast milk. If the forest is cleared and

evicted by the company (investors), the Poenans will die;

Whereas customary law still applies, namely for those who cut or
take trees, for example climbing a honey tree, are subject to even
greater fines for damaging and imposed a fine called "sulok lulung”

worth Rp.10.000.000,- or two crock seeds;
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Whereas in Sekatak District, there are two companies, namely PT.
Adindo Hutani Lestari and PT. Intracawood Manufacturing. The
two companies were there based on permission from the
Government, the Minister of Forestry. However, based on this
permit, the Witness did not know the basics of the company to take

or work in the customary forest area of the Witness;

Whereas the condition of the customary forest in the Witness's

location is very alarming;

That the keader of the Witness's custom is holding a consultation
with the company. But the company said that they had permission
from the Minister of Forestry, so that the Witness could not do
anything in the forest, even though the forest was the witness's

right;

Whereas the Witness had received a Minutes of Cooperation from
PT. Intaca. The Minutes are made by the company. Previously, the
collaboration was requested by Kapitan Bungai, who should testify
at the Court. However, due to his illness, the Witness gave

testimony to represent the Punan,;

Whereas since 2001, not only Punan Dulau has been affected, but
the Sekatak sub-district has also been affected. In 2001, the
Witnesses joined in and rallied with the company, but to no avail,

four people were put in prison;
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1 Whereas since 1880 until now, the Witness has not met with the
Government to socialize that the customary forest in the Witness

territory has been entered by the company;

1 Whereas the witness forest area is 23,190 hectares. The data was
obtained by the witness from the Government Spatial Planning.
Punan Dulau is surrounded by neighboring villages, namely
Mangkuasar Village, Punan Mangkuasar from Malinau Regency,
Seputuk Village from Tana Tidung Regency, Mendupo Village from
Tana Tidung Regency, Bambang Village from Bulungan Regency,
Bekiliu Village from Bulungan Regency, and Ujang Village from

Bulungan Regency;

1 Whereas from the forest, the Witness obtained income from resin
wood, honey, forest sago, meat (pigs), and fish. But now the
Witness has no income because the large wood in the forest has
run out. There are only small woods in the forest that cannot be

eaten by animals;

i Whereas the witness has his own rules to preserve the forest,
which is a ritual with white chicken eggs. In addition, the Witness

also cultivates and does not cut openly;

6. Jailan

1 Whereas the Witness came from Pagaruyung. In ancient times, the

ancestors of the Witnesses made a living up to the land of Jambi,
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until they settled in the area. At present, the Witness lives on Bukit

Duabelas, which is surrounded by many villages;

i Whereas Bukit Duabelas is a Bukit Duabelas National Park area

located in the Jambi region;

i Whereas the Witness did not get an explanation regarding the

creation of a national park;

[2.3] Considering whereas in response to the petition of the Petitioners, the
Government submitted an oral statement (opening statement) which was
presented at the hearing on May 23, 2012, which was then supplemented with a
written statement received at the Registrar's Office of the Court on May 29, 2012,

which principally is as follows:

PRINCIPAL PETITION OF THE PETITIONERS

Referring to the petition of the Petitioners, in essence stating that Article
1 number 6, as long as the word "state", in conjunction with Article 4
paragraph (3) as long as the phrase "as long as in reality there is still
existence and recognized, and does not conflict with national interests",
in conjunction with Article 5 paragraph (1), paragraph (2), paragraph (3)
along the phrase "and paragraph (2); and customary forests are
determined as long as in reality the relevant customary law community
still exists and is recognized for their existence", and paragraph (4), and
Article 67 paragraph (1) as long as the phrase "as long as in fact it still

exists and its existence is recognized", paragraph (2), and paragraph (3)
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along the phrase "and paragraph (2)", the Forestry Law is contrary to the

1945 Constitution in particular by:

a. Article 1 paragraph (3) which regulates that the state of Indonesia

is a state of law;

b. Article 28D paragraph (1) which regulates that every person has

the right to guarantee legal certainty;

C. Article 28C paragraph (1) and Article 28G paragraph (1) which
regulates that the right of every citizen to develop themselves to
meet the basic needs of life, the right to security, and the right to

be free from fear;

d. Article 18B paragraph (2) and Article 281 paragraph (3) which
contains the principle of recognition and respect for customary law

communities along with their traditional rights and cultural identity;

LEGAL STANDING OF THE PETITIONERS

The Petitioner states that the articles submitted for examination directly or
indirectly will and will cause harm to the constitutional rights of the

Petitioners, namely:

1. loss of access for Petitioner | to undertake efforts to promote,

assist, and struggle for the rights of indigenous and tribal peoples;
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2. loss of customary rights to forests, access to utilization, and
management of customary forest areas of Petitioner Il and

Petitioner Ill; and

3. criminalization of Petitioner IIl for entering the forest area;

With regard to the statements of the Petitioners mentioned above, the
Government provides an explanation that the article, paragraph, section,
or phrase in the law petitioned for testing does not have a causal
relationship (causal verband) or does not cause a direct or actual (real)
potential loss, or indirectly against the constitutional rights of the

Petitioners, with the reasons:

1. the impairment of the constitutional rights of the Petitioners exists
potentially or actual, directly or indirectly, if the articles of the
Forestry Law specifically those which are applied for an explicit or
implicit material test contain the intent to exclude or eliminate

customary forests;

The normative fact is the opposite, namely Article 1 number 6 and
Article 5 paragraph (1) and paragraph (2) of the Forestry Law lists
the category of customary forest. This implies that the Forestry Law
recognizes the existence of customary forests so that the
applicant's constitutional rights are still recognized in line with the

recognition of the existence of such customary forests;
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Although adat forests are included as part of state forests, they do
not reduce the existence and sustainability of adat forests. Such a
conclusion will be strengthened if the phrases Article 1 number 6
and Article 5 that include the category of customary forest are
comprehensively understood with Article 4 paragraph (3) junctis
Article 5 paragraph (3) and paragraph (4), and Article 67 of the
Forestry Law which recognizes the existence of the community

customary law with certain conditions;

Thatis, if the existence of indigenous peoples has been recognized
by the Forestry Law, then it means that customary forests as one
of the main elements and an inseparable part of indigenous
peoples are certainly recognized for their existence. Therefore, the
articles submitted for judicial review may not cause impairment to

the constitutional rights of the Petitioners;

Inclusion of requirements for recognition of the existence of
indigenous and tribal peoples is not intended nor will it cause loss

of the existence of indigenous peoples and customary forests;

These requirements are only intended so that the existence of
customary law communities and customary forests does not
weaken the commitment and national ties that have been
institutionalized within the framework of the Unitary State of the

Republic of Indonesia in accordance with the constitutional
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mandate. Therefore, these requirements will not cause a loss to

the constitutional rights of the Petitioners.

Based on the above reasons, it can be concluded that the articles
petitioned for material review are inaccurate and incorrect if deemed to
have caused harm to the Petitioners, but instead, the articles provide
protection and reinforcement of the rights the constitutional community

customary law including the Petitioners;

With respect to the arguments argued by Petitioner 1l and Petitioner lll,
the Government is of the opinion that there is a non quad, the loss cannot

be qualified as a constitutional loss, because:

a. Minister of Forestry Decree Number 137/Kpts-11/1997 concerning
Granting of Forest Concession Rights on behalf of PT. Riau

Andalan Pulp and Paper; and

b. Decree of the Minister of Forestry Number 282/Kpts-11/1992 juncto
Number 175/Kpts-11/2003 concerning the Expansion of the
Appointment of Mount Halimun Salak National Park and the

change of function of Protected Forests;

is beschiking in nature and not caused by the provisions of the articles in

the Forestry Law that contradict the 1945 Constitution;

For this reason, the Government requests the Panel of Judges of the

Constitutional Court to state that:
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1. there is no causal relationship between the substance of the
articles being requested for judicial review and the potential or

actual loss of the Petitioner's constitutional rights; and

2. Petitioners are declared not to have a legal standing (legal
standing) to submit applications for judicial review of the Forestry

Law;

Government statement on the material petitioned for reviewing

General

The substance of the request for judicial review of Article 1 number 6, as
long as the word "state", in conjunction with Article 4 paragraph (3) along
the phrase "as long as in reality there is still existence and recognized,
and does not conflict with national interests”, juncto Article 5 paragraph
(1), paragraph (2), paragraph (3) along the phrase "and paragraph (2);
and customary forest is determined as long as in reality the relevant
customary law community still exists and is recognized for its existence”,
and paragraph (4), and Article 67 paragraph (1) as long as the phrase "as
long as in fact it still exists and its existence is recognized", paragraph (2),
and paragraph (3) along the phrase "and paragraph (2)", the Forestry Law

shows:

1. whereas the Petitioners develop an understanding of these articles
partially and textually that is the status of customary forest is only

placed as part of state forest. Such partial and textual
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understanding will indeed lead to an inaccurate conclusion that
adat forests are not recognized independently because they are
subordinated to state forests. However, if these articles are
comprehensively understood and contextual, a contrary
understanding will be obtained that even though customary forests
are placed as part of state forests, the status of customary forests
is not only present and ongoing, it also remains independent. Such
understanding is obtained if Article 1 paragraph 6 and Article 5
paragraph (1) and paragraph (2) governing "the placement of
customary forests as part of state forest" are combined with Article
4 paragraph (3) and Article 5 paragraph (3) and paragraph (4) )
which regulates "the determination of the existence of customary
forests related to the recognition of the existence of indigenous
peoples as the subject of their management” This means that
customary forest management according to the articles of the
Forestry Law will remain independent because it is directly carried
out by the customary law community as the subject of its
management. But if the customary law community as the subject
of management no longer exists, then the management of
customary forests returns to the Government [vide Article 5

paragraph (4) of the Forestry Law];

whereas the Petitioners submit a material test of the articles of the
Forestry Law on the basis of the understanding that the customary

forest of indigenous peoples already existed before Indonesia's
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independence so that its recognition by the state must be intact
and without any conditions. The existence of certain requirements
for the recognition of customary forests and customary law
communities as management subjects is interpreted as an effort to
eliminate and interpret the existence of customary forests and

customary law communities;

This basic understanding, besides being incorrect, can also have

consequences, namely:

a.

the emergence of demands towards the recognition of customary
forests and customary law communities that are exclusive to the
conditions before the independence of Indonesia, where each
customary community manages customary rights including
customary forests is more dominant on the interests or internal
rights of its citizens (insider) but does not open rights same for
outsiders. In its original condition, the customary law governing the
management of customary rights including customary forests
already contained exploitative traits that were contrary to the goal

of an independent Indonesia;

the claim of recognition as the original, as before Indonesia gained
independence and without any conditions can weaken the national
and state ties that have become a commitment of all components
of the nation including indigenous and tribal peoples as outlined in

the Preamble of the 1945 Constitution. which functions, namely:
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First, on the one hand it is intended to eliminate the exploitative
nature and negative conditions that exist in customary law, which
can weaken the commitment of national and state ties. Secondly,
from the other side, the requirement does not lead to the
elimination or denial of the existence of customary law
communities and customary forests, instead it must be aimed at
strengthening their existing whereabouts but not to revive those

that do not already exist;

The requirements for recognition of indigenous peoples and customary

forests contained in Article 4 paragraph (3), Article 5 paragraph (3) and

paragraph (4), and Article 67 of the Forestry Law must be interpreted and

understood comprehensively (comprehensively) from both sides in on;

Explanation of Articles Petitioned for Judicial Review

The Government shall submit a statement upon the constitutionality

review of the articles of the Forestry Law which are applied for judicial

review as follows:

1.

The Petitioners are of the opinion that Article 1 number 6, Article 4
paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph
(3), and paragraph (4) of the Forestry Law is contrary to Article 1
paragraph (3) 1945 Constitution that "The State of Indonesia is a

state of law";
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The Petitioners submit the reasons that in the life of the state and
nation in a rule of law must be based, among others, on the
principle of equality before the law, the principle of prohibition of
discriminatory treatment, the principle of legality and predictability
and transparency. The articles of the Forestry Law requested for
judicial review are deemed to violate or contradict the principles of

the rule of law;

The government does not agree with the Petitioners' views
because the Forestry Law, in particular the articles petitioned for
judicial review, actually contains consistency and even strengthens

the principles of the rule of law adopted by the 1945 Constitution.

This consistency can be explained as follows:

a. The articles of the Forestry Law above basically regulate 2

(two) things, namely:

1) recognition of the existence of customary forest by
placing it as part of state forest [vide Article 1 number
6 and Article 5 paragraph (1), paragraph (2) of the

Forestry Law];

2) customary forest management by the customary law
community of customary forest owners is carried out

with the conditions [vide Article 4 paragraph (3) and
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Article 5 paragraph (3) and paragraph (4) of the

Forestry Law], namely:

a)

b)

To the extent that indigenous and tribal

peoples in reality still exist;

To determine the reality, it can still be
identified by using the instruments / criteria
stated by the relevant legal doctrine and
legislation, namely: (1) there is a group of
people who live together on the basis of
territorial or hereditary equality or a mixture of
both; (2) owning assets in the form of natural
resources which are owned jointly; (3) has
clear boundaries; (4) has certain authority
exercised by people who are given leadership
authority; and (5) there is a customary law that
regulates the lives of its citizens and is
complied with (vide Regulation of the Minister
of Agrarian Affairs / Head of National Land
Agency Number 5 of 1999; see Maria SW

Sumardjono, 2001: 56);

The existence of said customary law

community is recognized,;
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Recognition is done through stipulation or
confirmation in Regional Regulations. If
referring to the Regulation of the Minister of
Agrarian Affairs / Head of the National Land
Agency Number 5 of 1999, the process begins
with the establishment of a Research Team
with members of customary law experts, the
relevant customary law communities, non-
governmental organizations, and natural
resource management agencies. The results
of the Team's research are contained in a map
which will be the basis for regulating and
establishing the existence of indigenous and

tribal peoples through Regional Regulations;

The implementation of customary forest
management by customary law communities

does not conflict with national interests;

National interests, namely the interests of the
"nation” in the form of an increase in the
welfare of both the members of the customary
law community itself and other community

members as part of the nation's components;

-214 -



By examining the explanation of the substance of the
articles of the Forestry Law mentioned above, the contents
of the provisions are very clear to provide guidance so that
customary forests are recognized for their existence and
their management is carried out by the customary law
community that is the subject, with very clear and un-
interpreted requirements. The transparent determination
process involves all stakeholders, and clear objectives are
intended to improve the welfare of indigenous and other
members of the community. With this explanation, it can be
concluded that Article 1 number 6, Article 4 paragraph (3),
Article 5 paragraph (1), paragraph (2), paragraph (3), and
paragraph (4) of the Forestry Law contains consistency with
the principle of equality in before the law, the principle of
prohibition of discriminatory treatment, the principle of
legality and predictability and transparency which are pillars

of the rule of law;

The Petitioners are of the opinion that Article 1 number 6, Article 4

paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph

(3), and paragraph (4) of the Forestry Law is contrary to Article 28D

paragraph (1) The 1945 Constitution, which includes the principle

of guaranteeing legal certainty for everyone;

According to the Petitioners, legal certainty exists and is

guaranteed if: (a) the provisions are clear (rules are clear), easily
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understood (well-understood), and must be implemented fairly
(fairly enforced); (b) there must be consistency between the
provisions or not contain contradictions; (c) there must be a strict

arrangement so that it cannot be changed at any time;

With this understanding, the Petitioners considered that the
provisions in the articles contained provisions that contradicted the

three elements of legal certainty;

The government does not agree with the Petitioners' views. The
provisions of the Forestry Law articles have fulfilled all three
elements of the definition of legal certainty. This can be explained

as follows:

a. Article 1 number 6 regulates: "Customary forest is state
forest within the territory of customary law community”, and
Article 5 paragraph (1) and paragraph (2) regulates: "Forest
based on status consists of state forest and private forest

and state forest can in the form of customary forests";

Article 1 Number 6 juncto Article 5 paragraph (1) and
paragraph (2) above contains clear provisions and one
meaning / interpretation, namely that although customary
forests are included as part of state forests, their existence
is still recognized within the customary law community. That
Is, the state does not intend to release customary forests

from customary law communities and place them as a direct
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part of state forests. Customary forests remain in the

environment of the authority of customary law communities;

The clarity of the provisions and their meaning/interpretation
that the customary forests remain within the authority of the
customary law community is strengthened by the provisions
of Article 4 paragraph (3) which governs: not contradicting
the national interest "and Article 5 paragraph (3) which
regulates:" ......... and customary forest is determined as
long as in reality the relevant customary law community still

exists and its existence is recognized ";

Strengthening of Article 4 paragraph (3) in conjunction with
Article 5 paragraph (3) of the provisions and meaning that
customary forests are placed within the authority of
customary law communities can be observed from: First, the
control of forests by the state including customary forests
stil pays attention to the rights of customary law
communities [vide Article 4 paragraph (3)]. This means that
customary forest tenure is left to the authority (rights) of the
customary law community. State control and regulation of
customary forests must not neglect the rights or authority of
indigenous and tribal peoples. Second, the existence of
customary forests is directly related to the existence of
indigenous and tribal peoples [vide Article 5 paragraph (3)].

The existence of customary forests will be determined if the
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customary law community as the subject is in fact still
present. This means that as long as the existence of the
customary law community still exists, the existence of the
customary forest must be determined and as long as the
existence of the customary forest is under the authority of
the customary law community. Third, the management of
customary forests as long as there are indigenous and tribal
peoples left to the relevant indigenous peoples. Such
understanding is based on a contrario's interpretation of
Article 5 paragraph (4) which regulates: "If in the
development of the relevant customary law community no
longer exists, the management of customary forests will
return to the Government”. In a-contrario as long as the
customary law community still exists, so long as the
customary forest management is carried out by the

indigenous law community concerned;

Explanation of letter a above, in addition to providing an
understanding of the clear and non-interpretative provisions
of the articles of the Forestry Law, also shows the existence
of internal consistency among the articles. Between articles
and/or paragraphs one with the other mutually supporting
the existence of customary forests whose control and
management are under the authority of the customary law

community;
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C. With clarity and internal consistency, the provisions of the
articles of the Forestry Law can certainly be implemented
fairly and do not open up the possibility of changes in their

development;

With the explanation above, the conclusion can be made
that the aforementioned Forestry Law articles contain legal
certainty guarantees for the existence of customary forests

to remain within the authority of customary law communities;

The Petitioners are of the opinion that Article 1 number 6, Article 4
paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph
(3), and paragraph (4), the Forestry Law is contrary to Article 28C
paragraph (1) and Article 28G paragraph (1) of the 1945

Constitution. Considerations of the Petitioners, namely:

a. The articles of the Forestry Law have limited the
constitutional rights of citizens, especially members of the
customary law community, to develop themselves in order
to fulfill their basic living needs guaranteed by Article 28C

paragraph (1) of the 1945 Constitution;

b. The articles of the Forestry Law have Ilimited the
constitutional rights of citizens, especially members of the
customary law community, to obtain the right to a sense of
security and freedom from fear guaranteed by Article 28G

paragraph (1) of the 1945 Constitution;
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The government does not agree with the Petitioners

because the aforementioned Forestry Law articles are in

accordance with the principles in Article 28C paragraph (1)

and Article 28G paragraph (1) of the 1945 Constitution. This

can be explained as follows:

a.

Article 1 number 6 and Article 5 paragraph (1) and
paragraph (2) junctis Article 4 paragraph (3) and
Article 5 paragraph (3) and paragraph (4) contain the
principle of the state not intending to release the
customary forest from the customary law community
and keep placing it within the authority of indigenous
and tribal peoples including their management. With
such principles, the articles of the Forestry Law have
opened access and supported the granting of
constitutional rights to members of customary law
communities to develop themselves to meet their
basic needs of life from natural resources in
customary forests through management by their

customary law communities;

With the above principles, the articles of the Forestry
Law have also given guarantees that customary
forests will not be deprived of land to be managed
directly by the state but will be fully surrendered to

the authority of the customary law community;
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As a consequence, these provisions have provided legal
protection and a sense of security for indigenous and tribal

peoples;

The Petitioners are of the opinion that Article 1 number 6, Article 4
paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph
(3), and paragraph (4), and Article 67 of the Forestry Law are
contrary to Article 18B paragraph (2) and Article 28I paragraph (3)

of the 1945 Constitution. The considerations of the Petitioners are:

a. The aforementioned Forestry Law articles have caused the
seizure and destruction of indigenous and tribal peoples and
their territories as well as their rights as guaranteed by
Article 18B paragraph (2) and Article 28I paragraph (3) of

the 1945 Constitution;

b. The aforementioned Forestry Law articles, in particular
Article 67 governing the procedures for confirming the
existence and elimination of indigenous and tribal peoples
by Regional Regulation are unconstitutional arrangements
because they contradict Article 18B paragraph (2) and

Article 28I paragraph (3) of the 1945 Constitution;

The government does not agree with the Petitioners' views. The
articles of the Forestry Law relating to the recognition of customary

law communities and their traditional rights do not contain conflict
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with Article 18B paragraph (2) and Article 281 paragraph (3) of the

1945 Constitution with the following explanation:

a. Although there are differences in the use of words as the
basis for formulating norms, the articles of the Forestry Law
with Article 18B paragraph (2) and Article 28I paragraph (3)
of the 1945 Constitution have the same spirit, namely the
spirit of recognition of customary law communities and their
traditional rights As stated in point 2 above, the customary
forest as part of the customary rights area is still placed
under the authority, authority and management of the
customary law community as the subject matter. The spirit
of the Forestry Law is clearly in line with the spirit of Article
18B paragraph (2) and Article 28I paragraph (3) of the 1945

Constitution;

b. Both the 1945 Constitution and the Forestry Law both

acknowledge certain conditions, namely:

1) The 1945 Constitution uses the formula: "as long as
it is still alive and in accordance with the development
of the community” while the Forestry Law uses the
formula: "as long as in reality it still exists and is
recognized”. Such conditions are also in line with
Article 3 of Law Number 5 of 1960 concerning

Regulations Basic Agrarian Principles;
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There are 2 (two) substances that need to be

explained, namely:

a)

b)

Between the phrases "as long as they are still
alive and in accordance with the development
of the community" with the phrase "as long as
in reality they still exist" contain the same
meaning that both the 1945 Constitution and
the Forestry Law both require that the
customary law community and their traditional

rights still continue to the present day ;

The phrase "recognized as being in existence"
is a logical consequence of the requirement
for the continued existence of indigenous
peoples and their traditional rights. The phrase
"recognized for its existence" requires a
process, namely: First, identification of still
living or the existence of customary law
communities and their traditional rights on the
basis of the criteria for a group of people who
are geneological and / or territorial, the
existence of separate wealth in the form of
natural resources, clear boundaries of wealth
, has the authority exercised by the leader,

and there is customary law governing. If it
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meets these criteria, the existence of
indigenous peoples will be recognized and
vice versa if it does not meet these criteria, it
must be declared no longer exists. Second,
the process of establishing or confirming the
existence of indigenous and tribal peoples
based on the identification results is outlined
in the Regional Regulation [vide Article 67
paragraph (2) and paragraph (3) of the

Forestry Law];

Inauguration of the existence of indigenous and tribal
peoples through Regional Regulations means the
transfer of authority to the Regional Government.
This is in accordance with the spirit of
decentralization that underlies the formation of the
Forestry Law in 1999 and sociologically the Regional
Government is more understanding and more
authorized to carry out the process of identification

and confirmation;

In addition, the granting of authority to the Regional
Government is also intended to maintain consistency
with the laws and regulations in the land sector,
namely the Regulation of the Minister of Agrarian

Affairs / Head of the National Land Agency Number
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2)

5 of 1999 which has stipulated that the inauguration
and determination of the existence of indigenous and

tribal peoples be carried out with a Regulation Area;

The second condition is in accordance with the
principles of the Unitary Republic of Indonesia (1945
Constitution) or does not conflict with national

interests (Forestry Law);

Although the two formulas differ in their words, the
spirit between the two is the same, namely the
maintenance of the continuity of the unity of the
nation and state of Indonesia. This means that the
recognition of customary law communities and the
exercise of their authority by customary leaders
especially related to the management of natural
resources including customary forests does not
cause disruption of national ties and the Unitary State
which has become a commitment of founding fathers
representing all groups, tribes, and, customary law
communities . This requirement is intended so that
the recognition of indigenous and tribal peoples and
the exercise of their authority does not return to the
situation and conditions before Indonesia's
independence, which each tribe or customary

community is fragmented with others. Without such
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3)

conditions, recognition of indigenous and tribal
peoples will create exclusivism that not in
accordance with national commitments within the
framework of the Unitary Republic of Indonesia in
accordance with the mandate of the constitution.
However, these requirements cannot be interpreted
and interpreted as tools to eliminate the existence of

indigenous and tribal peoples;

Article 18B paragraph (2) of the 1945 Constitution
requires that the recognition and respect of
customary law communities and their traditional
rights must be regulated by law, while Article 67
paragraph (1) letter b of the Forestry Law requires the
exercise of the authority of customary law
communities in carrying out customary forest
management must be based on customary law and

not against the law;

There are 2 (two) things that must be observed and
understood from the substance of the provisions of
Article 67 paragraph (1) letter b of the Forestry Law,

namely:

a) The authority to manage customary forests,

namely forest management, preparation of
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b)

forest management plans, use of forests and
use of forest areas, forest rehabilitation and
reclamation, and protection of forests and
nature conservation (vide Article 21 of the
Forestry Law) by customary law communities
must be based on customary law. This
provision besides means that there is
recognition of customary law as a guideline for
managing customary forests, also as a
requirement that the value of wisdom
contained in customary law will have a positive

impact on customary forest management;

The exercise of authority as referred to in letter
a) above may not be contrary to law. The word
"Law" does not specifically refer to the
Forestry Law but rather refers to a law that will
regulate the recognition and respect of
indigenous peoples and traditional rights as
mandated by Article 18B paragraph (2) of the

1945 Constitution;

However, the provisions of the Forestry Law can also

be used as guidelines especially in the management

of customary forests by indigenous and tribal

peoples. The use of the Forestry Law as a guideline
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should not be aimed at reducing, let alone eliminating
the authority possessed by indigenous and tribal
peoples, but it must be intended to create synergy
between the government / regional government and
indigenous and tribal peoples in managing

customary forests;

CONCLUSION

Based on the explanation and argument above, the Government requests
the Constitutional Court Board of Judges to examine, decide upon and
adjudicate the petition for judicial review of the articles of the Forestry Law

against the 1945 Constitution, and give the following decisions:

1. declare the Petitioners do not have a legal position (legal standing);

2. reject the petition of the Petitioners 'petition to fully or at least state
that the Petitioners' petition requesting is not acceptable (niet

onvankelijk verklaard);

3. receives the statement of the Government as a whole;

4. states that the provisions of Article 1 Number 6, as long as the word
"state”, juncto Article 4 paragraph (3) as long as the phrase "as
long as in reality there is still existence and recognized, and does
not conflict with national interests", juncto Article 5 paragraph (1),
paragraph (2), paragraph (3) along the phrase "and paragraph (2);

and customary forests are determined as long as according to the
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reality the relevant customary law communities still exist and are
recognized for their existence ", and paragraph (4), and Article 67
paragraph (1) as long as the phrase" as long as in reality they still
exist and are recognized for their existence ", paragraph (2), and
paragraph (3) along the phrases "and paragraph (2)", the Forestry
Law does not contradict Article 1 paragraph (3), Article 28D
paragraph (1), Article 28C paragraph (1) and Article 28G
paragraph (1), Article 281 paragraph (3), and Article 18B of the

1945 Constitution;

However, if the Constitutional Court Panel of Judges of the Republic of

Indonesia has a different opinion, ask for a wise and fair decision (ex

aequo et bono);

[2.4] Considering whereas in order to prove his statement, the Government

presented two experts whose testimony was sworn under oath during the trials

of 5 June 2012 and 14 June 2012, as follows:

1. Prof. Dr. Nurhasan Ismail, S.H.,M.Si.

1

Whereas there are two perspectives on the articles of the Forestry
Law which are tested material. First, Article 1 number 6 and Article
5 paragraph (1) and paragraph (2) of the Forestry Law which states
that in principle customary forests are part of state forests, then this
is partially and textually judged to exclude customary forests.
Secondly, regarding the existence of indigenous and tribal peoples,

seen partially and textually, the requirements specified in Article 4
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paragraph (3), Article 5 paragraph (3) and paragraph (4), and
Article 67 of the Forestry Law are deemed nullifying the existence

of customary law communities;

Whereas Article 1 point 6 of the Forestry Law states that customary
forests are part of state forests within the customary law
community. If related to Article 5 paragraph (3) and paragraph (4)
of the Forestry Law, the customary forest will be determined if the
customary law community as the holder of customary rights over
customary forest is recognized. When using contrario
interpretation, customary forest management will return to the

Government if the customary law community no longer exists;

Whereas by comprehensively understanding Article 1 number 6
and Article 5 paragraph (3) and paragraph (4) of the Forestry Law,
it is very clear that the existence of customary forests is still
recognized and such recognition is given if the customary law
community exists. Management is also given to existing customary

law communities;

Whereas the requirements for the existence of indigenous and
tribal peoples are listed in Article 18B paragraph (2) of the 1945
Constitution, Article 3 of Law Number 5 of 1960 concerning Basic
Regulations on Agrarian Principles, and Article 4 paragraph (3) and
Article 67 of the Forestry Law. These requirements are a

consequence of the concept of the nation state, which means
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recognizing the existence of communities, groups and indigenous
peoples as components of the nation and state. However, it is also
necessary to understand the commitment of unity, which means
that the existence of indigenous and tribal peoples should not be

exclusive as when Indonesia was not independent;

1 Whereas a Law is required regarding the recognition and respect
of indigenous and tribal peoples. Related to the context of the
Forestry Law, the law does not violate the 1945 Constitution.
However, the problem is that the spirit contained in the Forestry
Law is not internalized within sectoral agency environments, so
that implementation rules that are more concrete are never
developed. As a result there have been violations of the rights of
indigenous and tribal peoples. Sectoral agencies are waiting for

each other to declare which customary law communities exist;

2. Prof. Dr. Satya Arinanto, S.H.,M.H.

1 Whereas in the Second Amendment to the 1945 Constitution,
among other things, changes were made to the chapter on
Regional Government. Before being amended, the provisions
regarding Regional Government are regulated in one article,
namely Article 18 (without paragraph); and after being changed to
3 (three) articles, namely Article 18, Article 18A, and Article 18B.
Changes in this chapter and also in other parts are a new approach

in managing the country. On the one hand, the form of the Unitary
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State of the Republic of Indonesia (NKRI) was affirmed and on the
other hand the national diversity was accommodated in

accordance with the Unity in Diversity system;

Whereas the inclusion of Regional Government in the amendment
to the 1945 Constitution was motivated by the desire to
accommodate the spirit of regional autonomy in fighting for the
welfare of regional communities. This was done after learning from
the practice of state administration in the previous era that tended
to be centralized, the existence of a uniformed government system
as in Law Number 5 of 1974 concerning Basic Government
Provisions in the Regions and Law Number 5 of 1979 concerning
Village Government, as well as ignoring regional interests. As a
result of policies that tend to be centralized, the Central
Government becomes very dominant in regulating and controlling
the regions, so that the regions are treated as objects, not as
subjects who regulate and manage their own regions in

accordance with their potential and objective conditions;

Whereas amendment to Article 18 of the 1945 Constitution
becomes the legal basis for the implementation of regional
autonomy which in the era of reform became a national agenda. It
is hoped that through the application of the chapter on Regional
Government accelerate the realization of regional progress and the

welfare of the people in the region, and improve the quality of
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democracy in the regions. The definition of "people” in this context

certainly includes including the customary law community;

Whereas all the provisions are formulated in the framework of
guaranteeing and strengthening the Unitary Republic of Indonesia,
so that the authority relationship between the Central Government
and Regional Governments is formulated by taking into account

regional specificities and diversity;

Whereas the provisions of Article 18, Article 18A and Article 18B
are related to the provisions of Article 1 paragraph (1) which states
that Indonesia is a unitary state in the form of a republic; Article 4
paragraph (1) which states that the President holds the power of
government; and Article 25A concerning the territory of the country;
which becomes the container and limits for the implementation of

Article 18, Article 18A, and Article 18B;

Whereas with regard to the provisions of Article 18, Article 18A and
Article 18B with the provisions of Article 1 paragraph (1), Article 4
paragraph (1), and Article 25A of the 1945 Constitution in the
context of changes to the articles related to the chapter on Regional
Government in The Second Amendment to the 1945 Constitution
actually strengthened the authority of the "state" which was often
guestioned by the Petitioners; and also in the context of the

relationship between "the state" (represented by "the Central
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Government") and "the region" (represented by "the Regional

Government");

Whereas as stated earlier, as one of the results of the Second
Amendment to the 1945 Constitution, Article 18B paragraph (2)

has also been produced with the following formulation:

a The state recognizes and respects the customary law
community units along with their traditional rights as long as
they are still alive and in accordance with the development
of the community and the principles of the Unitary State of

the Republic of Indonesia as stipulated in the law;

Whereas in its official explanation of the provisions of the article
and paragraph, the RI MPR as an institution authorized to amend

and stipulate the 1945 Constitution explains as follows:

a Government units at the village level such as gampong (in
NAD), nagari (in West Sumatra), dukuh (in Java), villages
and banjar (in Bali) as well as various community groups in
various regions live based on their customs and rights, such
as customary rights , but with one condition that the
indigenous and tribal groups actually exist and live, not be
forced to exist; not turned on. Therefore, in its
implementation, the group must be regulated further in

regional regulations established by the DPRD. In addition,
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the stipulation is of course with a limitation, that is, it must

not conflict with the principles of the unitary state;

Although in the post-amendment era of the 1945 Constitution it no
longer has an Explanation section as the original 1945
Constitution, but the foregoing paragraphs can be considered as a
kind of authentic interpretation of the substance of Article 18B
paragraph (2) of the 1945 Constitution, because the description is

part of the 1945 Correctional Guide and MPR provisions;

The description also at the same time provides an understanding
that the phrase which states "insofar as (in fact) exists and is
recognized, and does not conflict with national interests" is in line
with the substance of Article 18B paragraph (2) of the 1945

Constitution;

Furthermore, it can be stated that the arising of losses as argued
by Petitioner Il and Petitioner Il in connection with the issuance of
several Decrees of the Minister of Forestry, the Expert believes that
these losses cannot be qualified as constitutional losses because
the decisions of the Minister of Forestry are beschiking
(determination), and not sourced from articles and paragraphs in
the Forestry Law which are considered to be in conflict with the
1945 Constitution. Therefore there is no constitutionality issue in

the issuance of the various decisions of the Minister of Forestry;
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1 Whereas the Expert is of the opinion that Article 1 number 6, as
long as the word "state", juncto Article 4 paragraph (3) as long as
the phrase "as long as in reality there is still existence and is
recognized, and does not conflict with national interests”, juncto
Article 5 paragraph (1), (2), paragraph (3) along the phrase "and
paragraph (2); and the customary forest is determined as long as
in reality the relevant customary law community still exists and is
recognized for its existence", and paragraph (4), and Article 67
paragraph (1) as long as the phrase "as long as in fact it still exists
and is recognized for its existence", paragraph (2) and paragraph
(3) along the phrase "and paragraph (2)", the Forestry Law as
stated in the Petitum section of the Petitioner's petition, both
regarding its formation and material, in part or as a whole, does not

contradict the 1945 Constitution;

[2.5] Considering whereas in response to the petition of the Petitioners, the
House of Representatives (DPR) submitted a written statement received at the

Registrar's Office of the Court on July 25, 2012, as follows:

A. PROVISIONS ON THE FORESTRY LAW WHICH IS PETITIONED FOR
REVIEW OF THE 1945 CONSTITUTION OF THE REPUBLIC OF

INDONESIA

In their petition, the Petitioners file for examination of Article 1 point 6,

Article 4 paragraph (3), Article 5, Article 67 of the Forestry Law;

- Article 1 point 6 of the Forestry Law shall read:
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"Customary forest is a state forest within the territory of a customary law

community";

Article 4 paragraph (3) of the Forestry Law shall read:

"The control of forests by the state still takes into account the rights of

indigenous and tribal peoples, as long as in reality they still exist and are

recognized, and do not conflict with national interests";

Article 5 of the Forestry Law shall read:

(1)

(@)

3)

(4)

"Forests based on their status consist of:

a. State Forest, and;

b. Forest rights ";

"State forest as referred to in paragraph 1 letter a, can be in the

form of customary forest";

"The government determines the status of the forest as referred to
in paragraph (1) and paragraph (2); and customary forest is
determined as long as in reality the relevant customary law

community still exists and its existence is recognized ",

"If in the development of the relevant customary law community no
longer exists, the customary forest management rights will return

to the Government";

Article 67 of the Forestry Law shall read:
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(1) "As long as in reality there are still indigenous peoples and their

existence is recognized as having the right;

a. collect forest products to meet the daily needs of the

indigenous peoples concerned;

b. conduct forest management activities based on existing

customary law and not in conflict with the law;

C. get empowerment in order to improve their welfare “;

(2) "Inauguration of the existence and elimination of the customary law
community as referred to in paragraph (1) shall be stipulated by a

Regional Regulation";

(3)  "Further provisions referred to in paragraph (1) and paragraph (2)

are regulated by Government Regulation”;

B. CONSTITUTIONAL RIGHTS AND/OR AUTHORITIES DEEMED BY
THE PETITIONERS TO HAVE BEEN IMPAIRED BY THE ENACTMENT

OF THE FORESTRY LAW

The Petitioners in the a quo petition state that their constitutional rights
have been impaired and violated or at least potential which according to logical
reasoning can be ensured that there is a loss by the entry into force of Article 1
number 6, Article 4 paragraph (3), Article 5, and Article 67 of the Forestry Law

basically as follows:

1. The petitioners assume that for more than 10 years of validity, the Forestry
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Law has been used as a tool by the state to take over the customary
community's customary rights over their customary forest areas to then
serve as state forests, subsequently on behalf of the state given and / or
handed over to the capital owners through various licensing schemes to
be exploited without regard to the local wisdom of the customary law
community in the area. This has led to conflicts between these indigenous
and tribal peoples and entrepreneurs who use their customary forests,
which in turn has led to a stream of rejection of the enactment of the

Forestry Law (vide request page 3);

The inclusion of customary forests as part of state forests as stated in
Article 1 number 6, Article 4 paragraph (3), and Article 5 paragraph (2) of
the Forestry Law is the main issue. This provision shows that the Forestry
Law has an incorrect perspective on the existence and rights of
indigenous peoples' customary territories over their customary forest
areas. This is because the Forestry Law does not pay attention to the
historical aspects of the claims of indigenous peoples over their
customary territories. Indigenous and tribal peoples' unity existed long

before the birth of the Republic of Indonesia (vide petition page 5);

The Petitioner considers that the Forestry Law has been used to displace
and expel the customary community from the customary forest area which
is an inseparable part of the life of the customary law community.
Therefore, indigenous peoples reject the existence of Article 1 number 6
as long as the word "state", Article 4 paragraph (3) as long as in fact it still

exists and is recognized for its existence, and does not conflict with
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national interests, Article 5 paragraph (1), paragraph (2), paragraph (3)
along the phrase "and paragraph (2); and customary forest is determined
as long as according to the reality the relevant customary law community
still exists and is recognized for its existence and paragraph (4), as well
as Article 67 paragraph (1) as long as the phrase "as long as in reality
there is still existence and is recognized" paragraph (2) and paragraph

(3)) along the phrases and paragraph (2) of the Forestry Law (vide petition

pp. 6-7);

The Petitioner considers that the provisions of Article 1 number 6 along
the phrase "state", Article 5 paragraph (1) and paragraph (2) of the a quo
law have the consequence that all land and natural resources from forest
areas in Indonesia are controlled by the state . This policy allows the state
to provide customary land rights that are not/not yet processed without
obtaining approval from the relevant customary law communities and
without triggering customary law obligations to pay adequate
compensation to the customary law communities who have customary

rights to the land. (vide request page 24);

The Petitioner considers that the existence of the provisions of the articles
in the a quo Law has limited his constitutional rights to develop himself, in
order to fulfill his basic needs as human beings in the territory of his
customary law community because his territory was made into a National
Park Forest Area and / or granted to the company to be used as a mining
area, large oil palm plantation or industrial timber estate (vide application

page 27);
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6. Provisions in the a quo articles have created a sense of fear and robbed
of comfort, integrity, authority to manage and utilize all the potential and
natural resources in the region as a unit of customary law communities in

order to meet their needs (vide petition page 27);

7. The Petitioner considers that the provisions in the Forestry Law prevent
the Petitioners from enjoying the right to recognition, guarantees,
protection and fair legal certainty and equal treatment before the law and
hence the provisions in the Forestry Law contradict Article 28D paragraph

(1) 1945 Constitution (vide petition for page 33);

The Petitioners consider the provisions of Article 1 number 6, Article 4
paragraph (3), Article 5, and Article 67 of the Forestry Law to contradict Article 1
paragraph (3), Article 18B paragraph (2), Article 28C paragraph (1), Article 28D
paragraph (1), Article 28G paragraph (1), Article 28I paragraph (3), and Article

33 paragraph (3) of the 1945 Constitution, which reads:

- Article 1 paragraph (3) of the 1945 Constitution, which reads:

(3) fAirhe country of Indonesia is a country of lawo ;

- Article 18B paragraph (2) of the 1945 Constitution, which reads:

(2) "The state recognizes and respects the customary law community
units and their traditional rights as long as they are still alive and in
accordance with the development of the community and the
principles of the Unitary State of the Republic of Indonesia, which

are regulated in law";
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Article 28C paragraph (1) of the 1945 Constitution, which reads:

(1) "Everyone has the right to develop themselves through the
fulfillment of his basic needs, the right to education and benefit from
science and technology, arts and culture, in order to improve his

quality of life and for the welfare of humanity";

Article 28D paragraph (1) of the 1945 Constitution, which reads:

(1) "Everyone has the right to recognition, guarantees, protection and

legal certainty that is just and equal treatment before the law";

Article 28G paragraph (1) of the 1945 Constitution, which reads:

(1) "Every person has the right to protect themselves, family, honor,
dignity, and property under his authority, and is entitled to a sense
of security and protection from the threat of fear to do or not do

something that is a human right";

Article 28I paragraph (3) of the 1945 Constitution, which reads:

"Cultural identity and traditional community rights are respected in

harmony with the times and civilizations";

Article 33 paragraph (3) of the 1945 Constitution, which reads:

"The earth and water and the natural resources contained therein are

controlled by the state and used for the greatest prosperity of the people”;

STATEMENT OF THE HOUSE OF REPRESENTATIVES
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With regard to the Petitioners' argument as described in the a quo petition,

the DPR in delivering its views in advance outlining the legal standing (legal

standing) can be explained as follows:

1.

Legal Standing of the Petitioners

The qualifications that must be fulfilled by the Petitioner as a party are
regulated in Article 51 Paragraph (1) of Law Number 24 Year 2003
concerning the Constitutional Court (hereinafter abbreviated to the
Constitutional Court Law), which states that "The Petitioners are parties
who consider the rights and / or authorities His constitutionality has been

impaired by the coming into effect of the law, namely:

a. individual Indonesian citizens;

b. customary law community unit as long as it is still alive and in
accordance with community development and the principles of the

Unitary State of the Republic of Indonesia as stipulated in the law;

C. public or private legal entity; or

d. state institutions";

The constitutional rights and / or authorities referred to in the
provisions of Article 51 paragraph (1), are emphasized in their
explanation, that what is meant by "constitutional rights" are the rights
stipulated in the 1945 Constitution. The Elucidation Provisions in Article
51 paragraph (1) confirm that only rights explicitly regulated in the 1945

Constitution are included as "constitutional rights";
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Therefore, according to the Constitutional Court Law, so that a

person or party can be accepted as an Petitioner who has a legal standing

(legal standing) in an application for judicial review of the Law on the 1945

Constitution, it must first explain and prove:

His qualifications as Petitioner in the a quo petition as referred to
in Article 51 paragraph (1) of Law Number 24 of 2003 concerning

the Constitutional Court;

His constitutional rights and/or authorities as referred to in the
Elucidation of Article 51 paragraph (1) are deemed to have been

impaired by the coming into effect of the Law;

Regarding the parameters of constitutional impairment, the

Constitutional Court has provided definitions and limitations regarding

constitutional impairments arising from the enactment of a Law must fulfill

5 (five) requirements (vide Decision on Case No. 006 / PUU-II1 / 2005 and

Case Number 011/PUU-V/2007) namely, as follows:

a.

there are constitutional rights and / or authorities granted by the

1945 Constitution;

that the Petitioner's constitutional rights and / or authorities are
deemed by the Petitioner to have been impaired by an Act that was

tested;

whereas the impairment of constitutional rights and / or authority of

the Petitioner referred to is specific (special) and actual or at least
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potential in nature which according to logical reasoning will

certainly occur;

d. there is a causal verband between the loss and the coming into

effect of the Law petitioned for review;

e. there is a possibility that with the granting of the petition the
postulated constitutional impairment and / or authority will not or no

longer occur;

If the five conditions are not fulfilled by the Petitioner in the judicial
review of the Act a quo, then the Petitioner does not have a legal standing

gualification as the Petitioner;

Responding to the a quo petition, the DPR is of the view that the
Petitioner must be able to prove in advance whether the Petitioner is true
as the party who considers his constitutional rights and/or authority to be
impaired by the coming into effect of the application being petitioned for
testing, particularly in constructing the impairment of his constitutional
rights and/or authority as a result of from the enforcement of the provisions

being applied for testing;

With regard to the legal standing, the DPR surrenders fully to the
Panel of Judges to assess whether the Petitioners have a legal standing
(legal standing) as required by the provisions of Article 51 paragraph (1)

of the Constitutional Court Law and based on the Decision of the
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Constitutional Court Case Number 006/PUU-I11/2005 and Case Number

011/PUU-V/2007;

REVIEWING OF THE FORESTRY LAW

Regarding the petition for review of Article 1 number 6, Article 4

paragraph (3), Article 5 and Article 67 of the Forestry Law, the DPR

submits the following information:

1)

2)

Paragraph IV of the Preamble to the 1945 Constitution states that
the objective of the establishment of the Unitary State of the
Republic of Indonesia is to protect all Indonesian people and all
Indonesian bloodspots and to promote public welfare, educate the
nation's life, and participate in carrying out world order based on
freedom, eternal peace and social justice. In order to achieve the
goal of establishing the State of Indonesia, one of the provisions of
Article 33 paragraph (3) of the 1945 Constitution was to form the
mandate of the 1945 Constitution which gave a mandate to the
state so that the utilization of the earth (land), water, and natural
resources contained therein was maximally used. to create

prosperity for the people of Indonesia;

The state is given the freedom to regulate, make policies, manage
and supervise the use of the earth, water and natural resources
contained in it with a constitutional measure, that is "as much as
possible for the prosperity of the people." Therefore, all statutory

regulations governing land, water and all natural resources in
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3)

Indonesia should refer to the objectives to be achieved by the State
through Article 33 of the 1945 Constitution. Therefore this also

applies to regulations on forestry as regulated in the Forestry Law;

Based on the mandate of Article 33 paragraph (3) of the 1945
Constitution, the management of forests within the territory of the
Republic of Indonesia including the natural resources contained
therein shall be controlled by the state for the amount of prosperity
of the people. The control of forests by the state authorizes the
Government to regulate and manage all matters relating to forests,
forest areas, and forest products; determine the status of certain
areas as forest areas or forest areas as non-forest areas; and
regulate and establish legal relations between people and the
forest, and regulate legal actions related to forestry, then the
Government is given the authority to grant permits and rights to
other parties to carry out activities in the forestry sector. However,
for certain matters that are very important, large-scale and have a
broad impact and strategic value, the Government must pay
attention to the aspirations of the people through the approval of
the House of Representatives;In the Forestry Law, forests in

Indonesia are classified into state forests and private forests;

a. State forest is forest that is on land that is not encumbered
with land rights according to Law Number 5 of 1960,
including forests that were previously controlled by

customary law communities called ulayat forests, marga
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4)

6)

forests, or other designations. The inclusion of forests
controlled by indigenous and tribal peoples in the sense of
state forests, is a consequence of the right to control,
regulate, and administer by the state as an organization of
power of all people in the principles of the Unitary State of
the Republic of Indonesia. Thus the customary law
community as long as in reality it still exists and its existence
IS recognized, it can carry out forest management activities

and the collection of forest products;

Rights forest is forest that is on land that has been
encumbered with land rights according to the provisions of
Law Number 5 of 1960 concerning Basic Regulations on
Agrarian Principles, such as ownership rights, usufructuary

rights and usufructuary rights;

The existence of indigenous and tribal peoples is characterized by

3 (three) factors, namely:

a.

the existence of traditionally bound groups of people in

certain areas;

the existence of institutions and instruments; and

the existence of legal institutions that are binding and

adhered to, especially regarding customary justice;

The Forestry Law has accommodated the interests associated with
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7

indigenous and tribal peoples, this can be seen by the existence of
a separate chapter in the Forestry Law, namely Chapter IX on the
Customary Law Community, which regulates rights, confirmation
of existence and abolition, and delegation of regulations related to
the existence, inauguration and elimination of customary law

communities;

Provisions in Article 1 number 6 of the Forestry Law, state that what
is meant by customary forest is state forest within the territory of
the customary law community. The concept of customary forest is
state forest aside from the consequences of the coming into effect
of Article 33 paragraph (3) of the 1945 Constitution, this is also
because state forest cannot be aligned with private forest in this
case is customary forest, because if customary forest status is
aligned with owned forest at any time if indigenous peoples no
longer exist then the status of customary forest tenure becomes
unclear. Conversely, if the status remains state forest managed by
the customary law community, if in the future the customary law
community no longer exists, the forest will remain state
forest;Provisions in Article 4 paragraph (1) and paragraph (2) of the
Forestry Law, state state forests can be in the form of customary
forests, namely state forests which are handed over to the
customary community (rechtsgemeenschap) management. The
customary forest was previously called community forest, clan

forest, forest estate, or other designations. Forests managed by
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8)

9)

indigenous and tribal peoples are included in the definition of state
forests as a consequence of the right to control by the state as the
organization of power of all people at the highest level and the
principle of the Unitary State of the Republic of Indonesia. The
inclusion of customary forests in the sense of state forest does not
negate the rights of indigenous and tribal peoples as long as the
reality still exists and their existence is recognized, to carry out

forest management activities;

The description of the status and determination of customary
forests as regulated in Article 1 Number 6, Article 4 paragraph (1)
and paragraph (2), and Article 5 paragraph (1) and paragraph (2)
of the Forestry Law as described above has been in line with the
values - constitutional values as stated in Article 1 paragraph (3),
Article 28C paragraph (1), Article 28D paragraph (1), Article 28G
paragraph (1), and Article 33 paragraph (3) of the 1945

Constitution;

Whereas forest control by the state in no way impedes the right of
indigenous peoples to manage customary forests; this is

guaranteed in the provisions of the Forestry Law as follows:

a. Article 34 jo. Article 8 paragraph (2) and paragraph (3)
states that customary law communities can carry out
management of forest areas for special research and

development purposes; education and training; and religion
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11)

12)

and culture by not changing the main function, forest area;

b. Article 37 regulates the use of adat forest by the relevant
adat law community, in accordance with its function. The
use of customary forests that function as protection and
conservation can be done as long as they do not interfere

with their functions;

C. Article 67 paragraph (1) regulates that customary law
communities are in fact still in existence and are recognized
as having the right to: collect forest products to fulfill the daily
needs of the indigenous peoples concerned; carry out forest
management activities based on existing customary law and
not in conflict with the law; and get empowerment in order

to improve their welfare;

Elucidation of Article 67 paragraph (1) of the Forestry Law, states
that indigenous peoples are recognized for their existence, if in
reality they meet the following elements: the community is still in
the form of a community (rechsgemeenschap); there are
institutions in the form of customary authorities; there is a clear
customary law area; there are legal institutions and instruments,
especially customary justice, which are still adhered to; and still
collect forest products in the surrounding forest area to fulfill daily

needs;

Protection of indigenous peoples for their rights to customary
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13)

14)

forests is also regulated in Article 67 paragraph (2) of the Forestry
Law which regulates the establishment and elimination of
indigenous peoples by stipulating a Regional Regulation taking into
account the results of research by customary law experts, the
aspirations of local communities, and leaders indigenous peoples
in the area concerned, as well as other related institutions or parties
based on the Elucidation of Article 67 paragraph (2) of the a quo

law;

Whereas customary law communities only exist in certain
locations, for this reason there needs to be a process of recognition
from the government. In this case the Government in question is
the Regional Government, namely the Regent or Mayor. This
recognition needs to be done because not all places where
indigenous and tribal peoples still exist, and in places where
indigenous and tribal peoples still exist it will further strengthen the
legal status of the indigenous and tribal peoples. This arrangement
is aimed at avoiding the arising of demands from communities who

no longer have the criteria of indigenous and tribal peoples;

Whereas further provisions regarding the existence and
recognition of indigenous and tribal peoples and the confirmation
of the existence and elimination of indigenous and tribal peoples in
regional regulations as referred to in Article 67 paragraph (1) and
paragraph (2) of the a quo law are regulated by Government

Regulations whose material contains research procedures; parties
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included; research material, and criteria, assessment of the
existence of indigenous and tribal peoples, so that the regulation
regarding the above is not solely based on the Government's

decision absolutely, but after going through measured parameters;

15) Whereas based on the information regarding the form and
procedure for the recognition of customary community unity as
described above, the provision of Article 4 paragraph (3) along the
phrase "as long as in reality it still exists and is recognized, and
does not conflict with national interests”, Article 5 paragraph (3 ) as
long as the phrase "and paragraph (2), and customary forest are
determined as long as according to the fact the relevant customary
law community still exists and is recognized for their existence",
and paragraph (4), Article 67 paragraph (1) as long as the phrase
"as long as according to the reality is still present and their
existence is recognized.", paragraph (2), paragraph (3) as long as
the phrase" and paragraph (2) regulated by Government
Regulation "is in line with Article 1 paragraph (3), Article 18B
paragraph (2), Article 28D paragraph (1) , and Article 28I

paragraph (3) of the 1945 Constitution.

This is the statement of the DPR delivered to be taken into consideration
for the Constitutional Court Panel of Judges to examine, decide upon and hear

a quo case and be able to issue the following decisions:
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1. Rejecting the a quo request completely or at least the a quo request

cannot be accepted,;

2. Stating Article 1 number 6, Article 4 paragraph (3), Article 5, and Article
67 of the Forestry Law does not conflict with Article 1 paragraph (3), Article
18B paragraph (2), Article 28C paragraph (1), Article 28D paragraph (1),
Article 28G paragraph (1), Article 281 paragraph (3), and Article 33

paragraph (3), 1945 Constitution;

3. Stating Article 1 number 6, Article 4 paragraph (3), Article 5, and Article

67 of the Forestry Law still has binding legal force;

[2.6] Considering whereas the Petitioner and the Government submitted
written conclusions received at the Registrar's Office of the Court on July 12,

2012 and July 10, 2012 which, in principle, remained in their stance;

[2.7] Considering whereas to shorten the description in this decision,
everything that happens in the trial is sufficiently appointed in the minutes of the

trial, which constitutes an integral part of this decision;

3. LEGAL CONSIDERATIONS

[3.1] Considering whereas the purpose and objective of the petition of the
Petitioners is to request constitutionality review of Article 1 number 6, Article 4
paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph (3), and
paragraph (4), and Article 67 Paragraph (1), Paragraph (2), and Paragraph (3)
of Law Number 41 of 1999 concerning Forestry (State Gazette of the Republic

of Indonesia Number 167 of 1999, Supplement to the State Gazette of the

- 254 -



Republic of Indonesia Number 3888, hereinafter referred to as Forestry Law)
against Article 1 paragraph (3), Article 18B paragraph (2), Article 28C paragraph
(1), Article 28D paragraph (1), Article 28G paragraph (1), Article 281 paragraph
(3), and Article 33 paragraph (3) of the Law The Basic State of the Republic of

Indonesia in 1945 (hereinafter referred to as the 1945 Constitution);

[3.2] Considering whereas before considering the substance of the petition, the

Constitutional Court (hereinafter referred to as the Court) will first consider:

a. the authority of the Court to hear the a quo petition;

b. the legal standing of the Petitioners to submit the a quo petition;

With regard to these two matters, the Court is of the following opinion:

The Court Authoritles

[3.3] Considering whereas based on Article 24C paragraph (1) of the 1945
Constitution, Article 10 paragraph (1) letter a of Law Number 24 of 2003
concerning the Constitutional Court as amended by Law Number 8 of 2011
concerning Amendment to Law Number 24 of 2003 concerning the Constitutional
Court (State Gazette of the Republic of Indonesia of 2011 Number 70,
Supplement to the State Gazette of the Republic of Indonesia Number 5226,
hereinafter referred to as the Constitutional Court Law), and Article 29 paragraph
(1) letter a of Law Number 48 of 2009 concerning Judicial Power (State Gazette
Republic of Indonesia Number 157 of 2009, Supplement to the State Gazette of

the Republic of Indonesia Number 5076, hereinafter referred to as Law 48/2009),
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one of the authorities of the Court is to adjudicate at the first and last level whose

decisions are final to examine the Law on the 1945 Constitution;

[3.4] Considering whereas because the Petitioners' petition is an examination
of the constitutionality of the norms of the Act, in casu Article 1 number 6, Article
4 paragraph (3), Article 5 paragraph (1), paragraph (2), paragraph (3), and
paragraph (4 ), as well as Article 67 paragraph (1), paragraph (2), and paragraph
(3) of the Forestry Law against Article 1 paragraph (3), Article 18B paragraph (2),
Article 28C paragraph (1), Article 28D paragraph (1) , Article 28G paragraph (1),
Article 28I paragraph (3), and Article 33 paragraph (3) of the 1945 Constitution
which becomes one of the authorities of the Court, then the Court has the

authority to hear the a quo petition;

Legal Standing of the Petitioners

[3.5] Considering whereas based on Article 51 paragraph (1) of the
Constitutional Court Law and its Elucidation, those who can submit applications
for judicial review of the 1945 Constitution are those who consider their
constitutional rights and / or authorities granted by the 1945 Constitution to be

impaired by the enactment of a Law, namely:

a. individual Indonesian citizens (including groups of people who have the

same interests);

b. customary law community unit as long as it is still alive and in accordance
with community development and the principles of the Unitary State of the

Republic of Indonesia as stipulated in the Law;
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C. public or private legal entity; or

d. state institutions;

Therefore, the Petitioner in the examination of the Law against the 1945

Constitution must explain and prove in advance:

a. his position as Petitioner as referred to in Article 51 paragraph (1) of the

Constitutional Court Law;

b. there are impairments of constitutional rights and / or authorities granted
by the 1945 Constitution resulting from the coming into effect of the Law

petitioned for review;

[3.6] Considering also that the Court since Decision of the Constitutional Court
Number 006/PUU-I11/2005 dated May 31, 2005 and Decision of the Constitutional
Court Number 11/PUU-V/2007 dated September 20, 2007, and subsequent
decisions have the opinion that the loss of rights and/or authority constitutional
as referred to in Article 51 paragraph (1) of the Constitutional Court Law must

meet five conditions, namely:

a. there are constitutional rights and/or authorities granted by the 1945
Constitution;
b. the constitutional rights and/or authorities are considered by the Petitioner

to be impaired by the coming into effect of the Law petitioned for review;

C. the constitutional impairment must be specific and actual or at least

potential which according to logical reasoning will certainly occur;
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d. there is a causal verband between the intended loss and the enactment

of the Law petitioned for review;

e. there is a possibility that with the granting of the petition the constitutional

impairment as argued will not or no longer occurs;

[3.7] Considering whereas based on the description as referred to in paragraph
[3.5] and paragraph [3.6] above, the Court will further consider the legal standing

of the Petitioner in the a quo petition as follows:

[3.7.1]Whereas Petitioner | postulated itself as a private legal entity, whereas
Petitioner Il and Petitioner 11l postulated themselves as a unit of customary law
community. The Petitioners in essence argued that they have constitutional
rights provided for in Article 1 paragraph (3), Article 18B paragraph (2), Article
28C paragraph (1), Article 28D paragraph (1), Article 28G paragraph (1), Article
28l paragraph ( 3), and Article 33 paragraph (3) of the 1945 Constitution which

states:

1. Article 1 paragraph (3) of the 1945 Constitution:

The country of Indonesia is a country of law.

2. Article 18B paragraph (2) of the 1945 Constitution:

The state recognizes and respects the customary law community units
along with their traditional rights as long as they are still alive and in
accordance with the development of the community and the principles of

the Unitary State of the Republic of Indonesia, which are regulated in law.
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Article 28C paragraph (1) of the 1945 Constitution:

Every person has the right to develop themselves through the fulfillment
of his basic needs, the right to education and benefit from science and
technology, arts and culture, in order to improve his quality of life and for

the welfare of humanity.

Article 28D paragraph (1) of the 1945 Constitution:

Every person has the right to recognition, guarantees, protection, and

certainty of law that is fair and equal treatment before the law.

Article 28G paragraph (1) of the 1945 Constitution:

Every person has the right to protect themselves, family, honor, dignity,
and property under his authority, and is entitled to a sense of security and
protection from the threat of fear to do or not do something that is a human

right.

Article 28I paragraph (3) of the 1945 Constitution:

Cultural identity and traditional community rights are respected in line with

the times and civilizations.

Article 33 paragraph (3) of the 1945 Constitution:

The earth and water and the natural resources contained therein are

controlled by the state and used for the greatest prosperity of the people.
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According to the Petitioners the constitutional rights have been impaired by the

coming into effect of the articles of the Forestry Law, nhamely:

1. Article 1 number 6 of the Forestry Law as long as the word "state",

which reads in full:

According to the Petitioners the constitutional rights have been impaired

by the coming into effect of the articles of the Forestry Law, namely:

2. Article 4 paragraph (3) of the Forestry Law as long as the phrase "as
long as in reality there is still existence and is recognized, and does

not conflict with national interests", which reads in full:

Forest control by the state still takes into account the rights of indigenous
and tribal peoples, as long as in reality it still exists and its existence is

recognized, and it does not conflict with national interests.

3. Article 5 paragraph (1) of the Forestry Law, which reads in full:

4. Forest based on its status consists of:

Forest based on its status consists of:

a. state forest, and

b. forest rights.

5. Article 5 paragraph (2) of the Forestry Law, which reads in full:

State forest as referred to in paragraph (1) letter a, can be in the form of

traditional forest.
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Article 5 paragraph (3) of the Forestry Law along the phrase "and
paragraph (2); and customary forest is determined as long as in
reality the relevant customary law community still exists and its

existence is recognized ", which reads in full:

The government determines the status of the forest as referred to in
paragraph (1) and paragraph (2); and customary forests are determined
as long as in reality the relevant customary law communities still exist and

are recognized.

Article 5 paragraph (4) of the Forestry Law, which reads in full:

If in the course of its development the relevant customary law community
no longer exists, the customary forest management rights will return to the

Government.

Article 67 paragraph (1) of the Forestry Law along the phrase "as
long as in reality it still exists and its existence is recognized, which

reads in full:

Indigenous and tribal peoples insofar as in reality they still exist and are

recognized as having the right to:

a. collect forest products to meet the daily needs of the indigenous

peoples concerned;
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10.

b. conduct forest management activities based on existing customary

law and not in conflict with the law; and

C. get empowerment in order to improve their welfare.

Article 67 paragraph (2) of the Forestry Law, which reads in full:

Inauguration of the existence and elimination of the customary law
community as referred to in paragraph (1) shall be stipulated by a

Regional Regulation.

Article 67 paragraph (3) of the Forestry Law along the phrases "and
paragraph (2) shall be regulated by Government Regulation, which

reads in full:

Further provisions as referred to in paragraph (1) and paragraph (2) are

regulated by Government Regulation.

With the main reasons, as follows:

Whereas Petitioner | experiences obstacles in carrying out his duties and

roles to fight for the rights of indigenous peoples;

Whereas Petitioner Il and Petitioner Il have lost their customary forest
areas so that they do not have access to utilize and manage their
customary forest areas which results in the loss of work and livelihood

resources;

[3.7.2] Whereas based on Article 51 Paragraph (1) of the Constitutional Court

Law and the decisions of the Court regarding legal standing and related to the
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losses suffered by the Petitioners, the Court considers the legal standing of the

Petitioners as follows:

1. Petitioner | is a private legal entity in the form of a partnership evidenced
by Notarial Deed H. Abu Jusuf, S.H. Number 26 dated April 24, 2001
concerning the establishment of the Archipelago Indigenous Alliance
Alliance (refer to exhibit P.8). This organization takes the form of an
alliance which is an alliance of indigenous peoples who gather and work

together to fight for the rights of indigenous and tribal peoples;

2. Petitioner Il is the customary law community unit of Kuntu Country located
in Kampar Regency, Riau Province. The customary land rights of
customary law communities in Kampar Regency are regulated in Kampar
Regency Regulation Number 12 of 1999 concerning Ulayat Land Rights

(refer to exhibit P.15);

3. Petitioner Il is Kasisuhan Cisitu customary law community unit proven by
the Decree of the Regent of Lebak Number
430/Kep.318/Disporabudpar/2010 concerning Recognition of the
Existence of Cisitu Indigenous Peoples Unity of Cisitu Elders of Banten

Kidul in Lebak Regency (refer to exhibit P.17);

[3.7.3] Whereas based on the above considerations, according to the Court,
Petitioner | is a private legal entity that cares to fight for the rights of indigenous
and tribal peoples, whereas Petitioner Il and Petitioner Il are customary law
community units which are potentially adversely affected by the enactment of the

articles of the Forestry Law being petitioned for. testing, and if granted the

- 263 -



constitutional impairment as argued will not or no longer occur. Therefore,
according to the Court, the Petitioners have the legal standing to submit the a

guo petition;

[3.8] Considering whereas since the Court has the authority to hear the a
guo petition, and the Petitioners have the legal standing to submit the a quo

petition, then the Court will consider the principal of the petition;

Principal Petition

[3.9] Considering whereas the Petitioners argued in their petition that the
provisions of Article 1 number 6 as long as the word "state", Article 4 paragraph
(3) as long as the phrase "as long as in reality there is still existence and
recognized, and not in conflict with national interests", Article 5 paragraph (1) ,
paragraph (2), paragraph (3) along the phrase "and paragraph (2); and
customary forest is determined as long as according to the fact the relevant
customary law community still exists and is recognized for its existence ", and
paragraph (4), and Article 67 paragraph (1) as long as the phrase" as long as in
reality it still exists and is recognized for its existence ", paragraph (2), and
paragraph (3) as long as the phrase "and paragraph (2) are regulated by
Government Regulation" the Forestry Law, violates the principle of equality
before the law as one of the characteristics of the rule of law because it
contradicts the recognized principles of legality, predictability and transparency.
and regulated in the constitution, which is one of the main principles for the
establishment of the rule of law as referred to in Article 1 paragraph (3) of the

1945 Constitution. Recognition and respect for indigenous and tribal peoples as
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autonomous communities is recognized by the world as evidenced by the
provisions contained in Article 3 and Article 4 of the United Nations Declaration
on the Rights of Indigenous Peoples. Indigenous peoples have the right to self-
determination and in exercising the right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs,
as well as in ways and means and infrastructure to fund the autonomous

functions they have;

In order to prove their arguments, the Petitioners submitted written
evidences marked with exhibit P-1 through proof P-36 and expert Dr. Saafroedin
Bahar, Noer Fauzi Rachman, Prof. Dr. Ir. Hariadi Kartodihardjo, M.S., Prof. Dr. |
Nyoman Nurjaya, S.H., M.H., And Dr. Maruarar Siahaan, S.H., who basically
stated that indigenous people have special characteristics as a group of people
who live in the area for generations and continuously with a cultural system and
special customary rules that are binding among various social groups in it. This
indigenous community is one of the residents of the population who are directly
victims and suffer from mining, forestry and plantation concessions that took
place since the New Order regime came to power in 1967. Customary law as a
"living law" has been subordinated by the Basic Agrarian Law of 1960 which is
the Basic Rules of Agrarian Principles. Ideologically and the legal basis for the
recognition of local communities of natural resources and land rights is a basic
guestion whether they are "genuine" rights or "pseudo legal recognition”. The
public authority in granting forest clearing permits, agricultural locations, fisheries
found in Southeast Maluku, is a characteristic in the history of customary law

governance. In the condition after independence, the constitution must affirm the
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state's recognition of indigenous and tribal peoples with rights that are also
known in international conventions, which must be conceptually determined and
then effectively protected. International juridical recognition is found in the 1969
International Labor Organization (ILO) Convention on Indigenous and Tribal

Peoples in Independent Countries;

In addition to submitting written and expert evidence, the Petitioners also
presented witnesses namely Lirin Colen Dingit, Yoseph Danur, Jilung,
Jamaludin, Kaharudin, and Jailani, which in essence explained that land conflicts
of indigenous peoples had occurred since the Dutch East Indies era. According
to the witness, the presence of the HPH was very detrimental because the

witness as a member of the adat community could not enjoy natural resources;

[3.10] Considering whereas the Government rejects the arguments of the
Petitioners and states that the articles which have been tested for
constitutionality are articles that do not conflict with the constitution. This was
proven by the statement of experts from the Government, namely Prof. Dr.
Nurhasan Ismail, S.H., M.Sc., who stated that the Petitioners understood the
articles of the Forestry Law which were tested only partially and textually, so as
to produce inaccurate conclusions. Other experts, namely Prof. Dr. Satya
Arinanto, SH, MH, explained, among other things, that from the perspective of
the Constitutional Law, the articles and paragraphs of the Forestry Law that were
tested were actually in accordance with the spirit of amending the articles and
verses of the 1945 Constitution related to the Chapter Regional Government,

especially those regulating customary law communities;
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[3.11] Considering whereas the statement of the House of Representatives is in
principle the same as the Government. The House of Representatives, among
others, states that forests managed by indigenous and tribal peoples are
included in the definition of state forests as a consequence of the right to control
the state as an organization of power of all people at the highest level in the
principle of the Unitary State of the Republic of Indonesia. Likewise, the
existence of indigenous and tribal peoples is guaranteed by the existence of
Article 67 of the Law a quo. Full information from the Government, the House of
Representatives, and other information have been described in full in the Sitting

Case section;

Opinion of the Court

[3.12] Considering, after the Court heard and read the Petitioners' petition, the
Government's statement, the written statement of the People's Legislative
Assembly, the Petitioner's expert witnesses and statements, the Government's
expert statement, as well as the evidence of the Petitioner's letters/writings, as

contained in the Seated Case section, The Court considers the following:

[3.12.1] Whereas before considering the principal matter of the petition, the

Court must first state the following matters:

When the people who inhabited the archipelago bound themselves to
become a nation and then formed this country, namely the Unitary State of the
Republic of Indonesia, they made the choice of welfare state as clearly written in
the Preamble to the 1945 Constitution paragraph IV which states, "Then rather

than that to form a The Government of the State of Indonesia, which protects all
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of the Indonesian people and all of Indonesia's blood and to promote public
welfare, educate the nation's life, and take part in carrying out world order based
on independence, eternal peace and social justice, has compiled the Indonesian
National Independence in a State Constitution Indonesia, which was formed in
an arrangement of the State of the Republic of Indonesia which sovereignty of
the people based on the Almighty God, fair and civilized humanity, the
Indonesian Unity and Popularism led by wisdom of wisdom in
deliberation/representation ilan, and by creating a social justice for all Indonesian

people”;

In the Preamble to the 1945 Constitution, there are two important things
in the formation of a country with the choice of a welfare state. First, regarding
the purpose of the state, namely protection of the nation and region, general
welfare, intelligence of the life of the nation, and participation in realizing world
order based on independence, eternal peace and social justice. Secondly,
regarding the basis of the state, Pancasila, namely the Almighty God, just and
civilized humanity, Indonesian Unity, and Democracy which are led by wisdom
in consultation/representation, and by realizing a social justice for all Indonesian
people. In accordance with the objectives and basis of the country, the country
through the state administration must work hard to realize the welfare. Who
should be prosperous, in the state's goal is stated "public welfare", specifically in
the state's basis it is said "to realize a social justice for all Indonesian people".
Thus what is meant by public welfare is the welfare of all the people of Indonesia.
People who have bound themselves to become the Indonesian Nation as

reflected in the motto of the Garuda Pancasila State Symbol, "Unity in Diversity"
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[refer to Article 36A of the 1945 Constitution] is a people consisting of various
groups, types of groups, and ethnicities with various religions, customs and their
respective habits, but they unite to bind themselves as a nation in the framework
of forming an independent state to protect and improve their welfare. People
consisting of various groups and ethnicities with a variety of different religions,
customs, and customs that have existed since before the formation of the
Republic of Indonesia, moreover, which has been formed as a legal community
unit, are still recognized and respected by their existence and traditional rights.
constitutional rights, especially after the changes to the 1945 Constitution. This
is stated in Article 18B paragraph (2) of the 1945 Constitution which states, "The
state recognizes and respects the customary law community units along with
their traditional rights as long as they are still alive and in accordance with the
development of the community and the principles of the Unitary State of the

Republic of Indonesia, stipulated in law ";

In the constitutional provision, there is one important and fundamental
thing in the traffic of legal relations. The important and fundamental thing is that
the customary law community is constitutionally recognized and respected as a
"person with rights", which of course can also be burdened with obligations. Thus
the customary law community is a legal subject. As a legal subject in a society
that has become a resident, customary law communities must receive the same
attention as other legal subjects when the law is to regulate, especially regulating
in the context of allocating living resources. Related to this, the 1945 Constitution
has determined its constitutional grounds, as stated in Article 33 paragraph (2),

paragraph (3), and paragraph (4) of the 1945 Constitution which states, (2)
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"Production branches which are important for the state and who control the
livelihoods of the people are controlled by the State"; (3) the earth and water and
the natural resources contained therein shall be controlled by the state and used
for the greatest prosperity of the people”; (4) The national economy is carried out
based on economic democracy with the principles of togetherness, fair
efficiency, sustainability, environmental insight, independence, and by

maintaining a balance of progress and national economic unity;

In the constitutional provisions as the basis for regulating in the framework
of allocating the sources of the nation's life for welfare, including natural
resources, such as forests, there are important and fundamental things. First,
state control over the branches of production which are important for the state
and which control the lives of many people. Second, state control over the earth
and water and the natural resources contained therein. Third, state control over
these resources, including natural resources, is intended so that the state can
regulate the management of these living resources for the greatest prosperity of
the people, both individually as well as the people as members of customary law

communities;

[3.12.2] The Forestry Law treats customary law communities constitutionally
as legal subjects related to forests in contrast to other legal subjects, in this case
related to the categorization of forests in which there is a legal relationship
between legal subjects and forests. There are three legal subjects regulated in
the Forestry Law, namely the state, customary law communities, and holders of
land rights on which forests are located. The state controls both land and forests.

The holder of the said land rights also holds the rights to the forest, but the
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customary law community does not clearly stipulate the rights to the land or

forest;

[3.12.3] With this different treatment, customary communities potentially, or
even in certain cases factually, lose their rights to the forest as natural resources
for their lives, including their traditional rights, so that indigenous and tribal
peoples have difficulty in fulfilling their needs from the forest as the source. In
fact, often the loss of indigenous peoples' rights is intended in an arbitrary
manner, so that it is not uncommon to cause conflicts that involve the community

and rights holders;

[3.12.4] The situation as described above as a result of the enactment of norms
that does not guarantee legal certainty and cause injustice to indigenous and
tribal peoples in relation to forests as their sources of life, because other legal
subjects in the Law a quo obtain clarity regarding their rights to Forest.
Indigenous and tribal peoples are in a weak position because their rights are not
recognized clearly and firmly when dealing with countries with very strong
controlling rights. The state's control over forests should be used to allocate

natural resources fairly for the maximum prosperity of the people;

[3.13] Considering whereas based on the above considerations, the Court will
further consider whether the articles argued by the Petitioners contradict the

1945 Constitution, as follows:

[3.13.1] The Petitioners argue that Article 1 number 6 of the Forestry Law as

long as the word "state" is contrary to Article 1 paragraph (3), Article 28C
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paragraph (1), Article 28D paragraph (1), Article 28G paragraph (1), and Article

33 paragraph ( 3) 1945 Constitution;

According to the Petitioners, customary forests are directly defined as
state forests that are on land within the territories of indigenous and tribal
peoples. In fact, a forest is called a state forest if the forest is on land that is not
encumbered with a right to land. This allows the state to give rights over
customary land rights to certain legal subjects without obtaining the consent of
the customary law community and without having a legal obligation to pay
compensation to the customary law community who have customary rights over
the land. As a result, the Petitioners cannot manage and utilize the potential of
natural resources that are in the area of the Petitioners as a customary law

community unit to meet their living needs;

With regard to the petition of the petition, according to the Court, the
existence of customary forest in its unity with the customary rights of a customary
community is a consequence of the recognition of customary law as a "living
law". This has been going on for at least the Dutch East Indies era until now. In
addition to being contained in the 1945 Constitution, recognition of the unity of
indigenous peoples after the amendment of the 1945 Constitution [refer to Article
18B paragraph (2)] is also spread in various Laws other than the Forestry Law;
Law Number 39 of 1999 concerning Human Rights; Law Number 32 of 2004
concerning Regional Government; Law Number 31 of 2004 concerning
Fisheries; and Law Number 27 of 2007 concerning Management of Coastal

Areas and Small Islands;
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In Court Decision Number 3/PUU-VIII/2010 dated June 16, 2011, the
Court has also given recognition to the customary law community unit, which
among others considers that Article 33 paragraph (3) of the 1945 Constitution
stipulates that the earth and water and natural resources contained in it
controlled by the state. With the clause "used for the greatest prosperity of the
people" in Article 33 paragraph (3) of the 1945 Constitution, then the greatest
prosperity of the people is the main measure for the state in determining the
administration, regulation or management of the earth, water, and natural wealth
contained therein. In addition, state control over the earth, water and natural
resources contained therein must also pay attention to existing rights, both
individual rights and collective rights owned by indigenous peoples (ulayat
rights), customary rights and customary rights. other constitutional rights owned
by the community and guaranteed by the constitution, for example the right to
access, the right to a healthy environment and others (refer to Court Decision

Number 3/PUU-VIII/2010 dated June 16, 2011, paragraph [3.14.4]);

One important event related to the recognition and strengthening of
indigenous peoples internationally began with the results of the Earth Summit in
Rio de Janeiro in 1992 with the issuance of the Rio Declaration on Environment
and Development. Principle 22 states that indigenous and tribal peoples have an
important role in environmental management and development due to traditional
knowledge and practices. Therefore, the state must recognize and support its
entities, cultures and interests and provide opportunities to actively participate in

achieving sustainable development;

-273 -



Article 1 number 4 of the Forestry Law stipulates that state forests are
forests that are on land that is not encumbered with land rights. Article 1 number
5 of the Forestry Law stipulates that private forests are forests that are on land
that is burdened with land rights. Both state forests and right forests according
to construction derived from Article 33 paragraph (3) of the 1945 Constitution are
controlled by the state. The controlling right of the state includes all land without

exception;

Customary forests are in fact in the area of customary rights. In the area
of customary rights there are parts of land that are not forest which can be in the
form of grazing fields, graves that serve to meet public needs, and land owned
individually that functions to meet the needs of individuals. The existence of
individual rights is not absolute, at any time their rights can be thinned and
thickened. If it wears off and disappears, it eventually returns to be shared. The
relationship between individual rights and customary rights is flexible. The right
to manage customary forests rests with the customary law community, but if
there is no longer any customary law community in development, the customary
forest management rights fall to the Government [vide Article 5 paragraph (4) of
the Forestry Law]. The authority of customary rights is limited to the extent of the
content of the authority of individual rights, while the authority of the state is
limited to the extent of the content and authority of customary rights. In this way,
there is no overlap between the authority of the state and the authority of the
rights of indigenous and tribal peoples regarding forest. The state only has

indirect authority over customary forests;
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Based on the above, the relationship between the right to control the state
and state forests is regulated, and the right to control the state over customary
forests. With regard to state forests, the state has full authority to regulate and
decide the supply, designation, use, management and legal relations that occur
in state forest areas. The authority of management by the state in the forestry
sector should be given to ministries whose fields cover forestry affairs. With
regard to customary forests, state authority is limited to the extent of the contents
of the authority included in customary forests. Customary forest (also called
marga, pertuanan forest, or other designations) is within the scope of customary
rights because it is in a territorial unit (territorial unity) of the customary law
community, the demonstration is based on a jury (traditio) living in the people's
atmosphere (in de volksfeer) and has a central governing body that is
authoritative in the entire area of its territory. The members of a customary law
community have the right to open their customary forest to be controlled and
cultivated their land to fulfill their personal and family needs. Therefore, it is not
possible for the rights owned by the members of the customary law community
to be terminated or "frozen" as long as they meet the requirements within the
scope of understanding of the customary law community unit referred to in Article

18B paragraph (2) of the 1945 Constitution;

After determining the difference between state forests, private forests
(both in the form of private forests and customary forests covered by customary
rights), it is not possible for private forests to be in state forest areas, or vice
versa state forests in rights forest areas as stated in Article 5 paragraph (2) and

Explanation of Article 5 paragraph (1) of the Act a quo, as well as customary
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forests in state forests, so that the status and location of customary forests are
clear in relation to the recognition and protection of customary law community
units guaranteed by Article 18B paragraph (2) 1945 Constitution. Thus, forests
based on their status are divided into two, namely state forests and private
forests. The right forest is distinguished between customary forest and private
forest/legal entity. The three forest statuses are at the highest level entirely

controlled by the state.

As a comparison, in the land law, the right to "control from the state" does
not give authority to physically control land and use it like land rights, because it
is solely public law as referred to in Article 2 of Law Number 5 of 1960 concerning
Basic Regulations Agrarian Principles (hereinafter referred to as the Agrarian
Principles), namely the right to control from the state is used to achieve the
greatest prosperity of the people in the sense of nationality, prosperity, and
independence in Indonesian society and legal state that is independent,

sovereign, fair , and prosperous;

Article 18B Paragraph (2) and Article 281 Paragraph (3) of the 1945
Constitution constitutes recognition and protection of the existence of customary
forests in a unit with the customary land rights of a customary law community.
This is a consequence of the recognition of customary law as a "living law" that
has been going on for a long time, and continues until now. Therefore, placing
customary forests as part of state forests is a neglect of the rights of indigenous

and tribal peoples;
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Based on the legal considerations above, according to the Court, the word
"state” in Article 1 number 6 of the Forestry Law is contrary to the 1945

Constitution. Therefore the Petitioners' argument is grounded according to law;

[3.13.2] The Petitioners argue that Article 4 paragraph (3) of the Forestry Law
as long as the phrase "as long as in reality it still exists and is recognized, is not
contrary to national interests" is contrary to Article 1 paragraph (3), Article 18B
paragraph (2), Article 28D paragraph (1), and Article 28l paragraph (3) of the
1945 Constitution because it limits the rights of indigenous and tribal peoples to

utilize the results of natural resources within their customary territories;

The Petitioners, among other things, stated that the recognition of
indigenous and tribal peoples was based on the principle of recognition, not
because of the principle known in the regional government system of
deconcentration, decentralization and co-administration. Indigenous and tribal
peoples have the right to self-determination, freely determine their political status
and freely pursue their social and cultural economic progress. The Petitioners
acknowledge that the regulatory order regarding procedures for recognizing and
respecting customary law community units and their traditional rights through
law. Whereas the existence of provisions in the articles of the Forestry Law
petitioned for review, which have explicitly led to the seizure and destruction of
indigenous peoples and their customary law territories and rights, make these
provisions contrary to Article 18B paragraph (1) and Article 28I paragraph (3) of

the 1945 Constitution;
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In connection with the petition to examine the constitutionality of article a
quo, the Court has decided on the constitutionality review of Article 4 paragraph
(3) of the Forestry Law in Decision Number 34/PUU-1X/2011, dated July 16,

2012, which among others, states as follows:

- in certain areas there may be rights that have been attached to land,
such as ownership rights, building rights, building rights, and other rights
to land. Such rights must receive constitutional protection based on Article
28G paragraph (1) and Article 28H paragraph (4) of the 1945 Constitution.
Therefore, forest control by the state must also consider such rights in
addition to the rights of the customary law communities that have been

contained within the norm a quo;

- Based on these considerations, according to the Court, Article 4
paragraph (3) of the Forestry Law does not yet include norms regarding
other land rights granted based on statutory provisions, so that the article
contradicts the 1945 Constitution as long as it does not also contain land
rights given based on statutory provisions. Although the Court is not
authorized to change the sentence in the Act, because the authority is
only owned by the legislators, namely the DPR and the President, the

Court can determine a conditionally constitutional norm;

- Whereas in line with the purpose of Court Decision Number 32/PUU-
VIIl/2010, dated June 4, 2012, the word "pay attention” in Article 4
paragraph (3) of the Forestry Law must also be interpreted imperatively in

the form of an affirmation that the Government, when determining the area
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of a forest area, must first include public opinion as a form of control
function of the Government to ensure the fulfillment of the constitutional
rights of citizens to live physically and mentally prosperous, to live, and to
have a good and healthy environment, to have private property rights and
such property rights may not be was taken over arbitrarily by anyone [vide
Article 28H paragraph (1) and paragraph (4) of the 1945 Constitution].
Therefore, Article 4 paragraph (3) of the Forestry Law is contradictory to
the 1945 Constitutionaslong as it is not interpreted
the state is still obliged to protect, respect and fulfill the rights of
indigenous and tribal peoples, as long as in fact it still exists and is
recognized for its existence, community rights granted are based on the
provisions of the legislation, and do not conflict with national interests
(vide Constitutional Court Decision Number 34/PUU-1X/2011 paragraph

[3.16.2]) *;

Based on legal considerations in Decision Number 34/PUU-IX/2011
above, it states that Article 4 paragraph (3) of the Forestry Law is contrary to the
1945 Constitution as long as it is not interpreted, "Forest control by the state is
still obliged to protect, respect and fulfill the rights of the legal community. adat,
as long as in reality it still exists and its existence is recognized, community rights
are granted based on statutory provisions, and do not conflict with national
interests "(refer to Constitutional Court Decision Number 34/PUU-1X/2011 dated

July 16, 2012, paragraph [3.16. 2]);

Although the Court has decided on the petition for constitutionality review

Article 4 paragraph (3) of the Forestry Law, the Court considers that the
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constitutional reasons for the petition for testing in the Petitioners' petition against
the a quo article are different. Pursuant to Article 60 paragraph (2) of the
Constitutional Court Law and Article 42 paragraph (2) of the Constitutional Court
Regulation Number 06/PMK/2005 concerning Guidelines for Procedure in Case
Reviewing of Laws, petition for judicial review of the contents of paragraphs,
articles, and/or sections which is the same as a case that has been decided by
the Court, can be re-examined with the constitutionality conditions that are the
reason for the application in question is different. Therefore, the Court will give

legal considerations to the argument of the petition in the a quo case;

According to the Court, the 1945 Constitution has guaranteed the
existence of customary law community units along with their traditional rights as
long as they are still alive and in accordance with the development of the
community and the principles of the Unitary State of the Republic of Indonesia
which are regulated by Law in Article 18B paragraph (2) of the 1945 Constitution.
called the customary law community, such a society is not a static society. The
description of indigenous peoples in the past is likely to have changed in the
present. Even customary law communities with their customary rights in various
places, especially in urban areas have started to thin out and some are no longer
there. Such a society has changed from a society of mechanical solidarity to a
society of organic solidarity. In a society of mechanical solidarity, almost do not
recognize the division of labor, emphasize togetherness and uniformity,
individuals must not stand out, generally do not know how to read and write, fulfill
their own needs independently (autochton), and make important decisions left to

the elders of the community (primus interpares). In various places in Indonesia,
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legal communities are still characterized by mechanical solidarity. Such a society
IS a uniqueness that is recognized and respected by the 1945 Constitution. On
the contrary, the organic solidarity community has known various divisions of
work, the position of the individual is more prominent, the law is more developed

because it is rational which is deliberately made for clear purposes;

The word "noting"” in Article 4 paragraph (3) of the Forestry Law must be
interpreted more explicitly, namely the state recognizes and respects the
customary law community units along with their traditional rights, in line with the
purpose of Article 18B paragraph (2) of the 1945 Constitution. and respect for
indigenous and tribal peoples in the phrase "as long as the reality still exists and
its existence is recognized”, must be interpreted as long as it is still alive and in
accordance with the development of the community, because customary law in
general is an unwritten law and is a living law, meaning that it is an accepted and
observed law, as well as obeyed by the community concerned because it fulfills
their sense of justice and is in accordance with and recognized by the

constitution;

In addition, with regard to conditions as long as the reality still exists and
their existence is recognized, in reality the status and function of forests in
indigenous and tribal peoples depends on the status of the existence of
indigenous and tribal peoples. Possibilities that occur are: (1) the reality still
exists but is not recognized; (2) reality does not exist but is recognized as being.
If the reality still exists but the existence is not recognized, then this can cause
harm to the community concerned. For example, their customary lands/forests

are used for other purposes without their permission through means of eviction.
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Indigenous and tribal peoples can no longer benefit from the customary forests
that they control. On the contrary, it can happen that indigenous peoples do not
actually exist but the object of their customary rights is still recognized. It means,
based on the history of their existence, they have been recognized by the state,
whereas in reality in accordance with the times, there are no more signs or traits
attached to the customary law community. Such signs and characteristics of
indigenous and tribal peoples must not be revived, including the community's
authority over the land and forests that they once controlled. Customary forests
are thus re-managed by the Government / State. Recognition of the existence of
indigenous peoples, does not intend to preserve indigenous peoples in
underdevelopment, but instead they must continue to obtain facilities in
achieving prosperity, guaranteeing a fair legal certainty for both the subject and
the object of the law, if necessary obtain special treatment (affirmative action).
Cultural identity and traditional community rights are respected in line with the
development of times and civilizations [vide Article 281 paragraph (3) of the 1945
Constitution]. Inevitably, due to the influence of the development of science and
technology, indigenous and tribal peoples will sooner or later experience
changes, even disappearing in their nature and signs. These changes can have
positive or negative impacts on the community concerned. To prevent negative
impacts from occurring, the 1945 Constitution mandates the existence and
protection of customary law community units to be regulated in a Law, thereby

guaranteeing a fair and just legal certainty;

The Petitioners declare "an indigenous and tribal people have the right to

self-determination, freely determine their political status and freely pursue their
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social and cultural economic progress”. According to the Court, the territory of
the Unitary State of the Republic of Indonesia was originally a Dutch colony, then
became an independent and sovereign state territory, which was bound in
agreements, which was then poured in a written agreement, the 1945
Constitution. The territory of the Unitary Republic of Indonesia stretches from
Sabang to Merauke. The opinion of the Petitioners mentioned above could have
implications for the efforts to separate themselves from customary law
communities to establish a new state that is separated from the Unitary State of
the Republic of Indonesia (separatism). The existence of such indigenous
peoples is not in accordance with the principle of "not contrary to national
interests" and the principle of "Unitary State of the Republic of Indonesia". Even
if there is freedom, the limitation has been regulated in the Law on regional
autonomy and other Laws and it is still within the frame and scope of the Unitary
State of the Republic of Indonesia. The Court's consideration regarding Article 4
paragraph (3) of the Forestry Law in Court Decision Number 34/PUU-IX/2011
above shall apply mutatis mutandis to Article 4 paragraph (3) of the Forestry Law
in a quo case. Regarding the petition for constitutionality review Article 4
paragraph (3) of the Forestry Law as long as the phrase "as long as in reality it
still exists and is recognized, and does not conflict with national interests" is
legally grounded in part, so according to the Court, Article 4 paragraph (3) of the
Forestry Law contrary to the 1945 Constitution conditionally (unconstitutionally),
so that it does not have binding legal force, unless it is understood that "forest
control by the state takes into account the rights of indigenous and tribal peoples,

as long as it is still alive and in accordance with the development of society and
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the principles of the Unitary State of the Republic of Indonesia which is regulated

in Constitution™;

[3.13.3] The Petitioners argue that Article 5 paragraph (1) of the Forestry Law
is contrary to Article 1 paragraph (3), Article 28C paragraph (1), Article 28D
paragraph (1), Article 28G paragraph (1), and Article 33 paragraph (3) of the
Constitution 1945. Legal reasons in the a quo petition correspond to Article 1

number 6 of the Forestry Law;

Regarding the petition of the petition, the Court considered that the
provisions contained in article a quo relate to Article 1 number 6 of the Forestry
Law as considered above. Therefore, legal considerations regarding Article 1
number 6 of the Mutatis mutandis Forestry Law also apply to the petition of the
petition regarding Article 5 paragraph (1) of the Forestry Law. However, because
the article a quo regulates the categorization of legal relations between legal
subjects to forests, including land on which forests are located, 'customary
forests' as one of these categories must be explicitly stated as one of the
intended categories, so the provisions regarding 'categories customary forest in

it must be included customary forest'’;

Based on the legal considerations above, according to the Court, the
provisions of Article 5 paragraph (1) of the Forestry Law contravene the 1945
Constitution conditionally unconstitutional, so that it does not have binding legal
force, unless it is understood that "State forest as referred to in paragraph (1)
letter a, does not include traditional forest". The private forest consists of

customary forest and private forest/legal entity;
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Regarding state forests, as a consequence of state control over forests,
the state can provide management to villages to be utilized for the welfare of
rural communities, and state forests can also be used for community
empowerment. Therefore, the Petitioners' argument regarding the testing of

Article 5 paragraph (1) of the Forestry Law is grounded according to law in part;

[3.13.4] That the provisions of Article 5 paragraph (1) of the Forestry Law are
explained in the Explanation of the Forestry Law. Elucidation of Article 5

paragraph (1) of the Forestry Law states:

"State forest can be in the form of customary forest, that is, state forest
which is handed over to the customary Ilaw community
(rechtsgemeenschap). The customary forest was previously called ulayat
forest, marga forest, pertuanan forest, or other designations. Forests
managed by indigenous and tribal peoples are included in the definition
of state forests as a consequence of the right to control by the state as
the organization of power of all people at the highest level and the
principle of the Unitary State of the Republic of Indonesia. The inclusion
of customary forests in the sense of state forests does not negate the
rights of indigenous and tribal peoples as long as the reality still exists and
their existence is recognized, to carry out forest management activities.
State forests managed by villages and used for village welfare are called
village forests. State forests whose use is primarily intended to empower

people are called community forests. Private forests that are on land that
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is encumbered with property rights are commonly called community

forestsqg

Although the Petitioner does not submit a petition for examination of the
Elucidation of Article 5 paragraph (1) of the Forestry Law, according to the Court,
the Elucidation of Article 5 paragraph (1) of the Forestry Law is very closely
related and becomes an integral part of Article 5 paragraph (1) of the Forestry
Law. Therefore, the Court needs to provide a legal assessment of the Elucidation
of Article 5 paragraph (1) of the Forestry Law, although the Petitioners' petition

does not submit a petition for testing;

That the Forestry Law was ratified and enacted on September 30, 1999.
Thus, the formation of the Forestry Law should refer to Presidential Decree No.
44 of 1999 concerning Technical Compilation of Legislation and Forms of Draft
Law, Draft Government Regulation, and Draft Presidential Decree (hereinafter
referred to as Keppres 44/1999), stipulated on May 19, 1999. In accordance with
the customs prevailing in the practice of forming laws and regulations, which are
also recognized as legally binding, the explanation serves to explain the
substance of the norms contained in the article and does not add new norms, let

alone contain substances that are completely contrary to the norms described,;

In Appendix | of Presidential Decree 44/1999, it is stated that basically the
formulation of the explanation of the legislation cannot be used as a basis for the
subject matter stipulated in the torso. Therefore, the adjustment of norm
formulation in the torso must be clear and not cause doubt. The explanation

serves as an official interpretation of certain material, but cannot be used as a
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legal basis for making further regulations. Therefore, the formulation of norms in

the explanation section must be avoided;

Considering whereas the habit referred to has been ignored by the
legislators in formulating the Explanation of Article 5 paragraph (1) of the Forestry
Law because it contains hidden changes. This is evident from the fact that the
Elucidation of Article 5 paragraph (1) of the Forestry Law has contained new
norms that differ in meaning from the norms contained in Article 5 paragraph (1)
of the Forestry Law. According to the Court, in the Elucidation of Article 5
paragraph (1) of the Forestry Law there is a formulation of norms which should

be regulated in the body of the articles of the Forestry Law;

Regarding the contents of the Elucidation of Article 5 paragraph (1) of the
Forestry Law, according to the Court, the Court's legal evaluation of Article 5
paragraph (1) of the Forestry Law also applies to the Elucidation of Article 5
paragraph (1) of the Forestry Law, where the explanation of the article confirms
that state forests can in the form of customary forests. In the legal assessment
of Article 5 paragraph (1) of the Forestry Law, the Court is of the opinion that the
right forest must be interpreted that the right forest consists of customary forest
and private forest/legal entity. As such, customary forests are included in the

category of private forest, not state forest;

Based on the legal considerations above, according to the Court, the
Elucidation of Article 5 paragraph (1) of the Forestry Law is contrary to the 1945

Constitution;
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[3.13.5] The Petitioners argue that Article 5 paragraph (2) of the Forestry Law
is contrary to Article 1 paragraph (3), Article 28C paragraph (1), Article 28D
paragraph (1), Article 28G paragraph (1), and Article 33 paragraph (3) of the
Constitution 1945. The legal reasons in the a quo petition correspond to Article

1 number 6 and Article 5 paragraph (1) of the Forestry Law;

With regard to the petition of the petition, the Court considers that because
the provisions contained in article a quo relate to Article 1 paragraph 6 and Article
5 paragraph (1) of the Forestry Law, the legal considerations of the arguments
for the second petition for the said article shall apply mutatis mutandis to the
argument of the application regarding Article 5 paragraph (2) Forestry Law.

Therefore, the Petitioners' argument is grounded according to law;

[3.13.6] The Petitioners argue that Article 5 paragraph (3) of the Forestry Law
along the phrases "and paragraph (2); and customary forest is determined as
long as in reality the relevant customary law community still exists and its
existence is recognized" contrary to Article 1 paragraph (3), Article 18B
paragraph (2), Article 28D paragraph (1), and Article 28I paragraph (3) of the
1945 Constitution , because the article a quo is difficult to understand, difficult to
implement fairly, and discriminates against the unity of indigenous and tribal

peoples;

With regard to the petition of the petition, the Court considers that because
the petition for review of the provisions of Article 5 paragraph (2) is declared legal
and contradictory to the 1945 Constitution so that it does not have binding legal

force, the phrase "and paragraph (2)" in Article 5 paragraph (3) The Forestry Law
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is no longer relevant and must also be declared as having no binding legal force.
As for the phrase "and customary forest is determined as long as in reality the
relevant customary law community still exists and is recognized for its existence",
the Court is of the opinion that the said phrase is appropriate as a provision in
line with constitutional provisions in Article 18B paragraph (2) and Article 28I

paragraph (3 ) 1945 Constitution;

Thus, the formulation of Article 5 paragraph (3) of the Forestry Law
becomes, "The government determines the status of the forest as referred to in
paragraph (1), and the customary forest is determined as long as in reality the

relevant customary law community still exists and its existence is recognizedq

[3.13.7] The Petitioners argue that Article 5 paragraph (4) of the Forestry Law
is contrary to Article 1 paragraph (3), Article 18B paragraph (2), Article 28D
paragraph (1), and Article 28I paragraph (3) of the 1945 Constitution because it
limits the rights of the community customary law to utilize the results of natural
resources in their customary territory and discriminate against customary law

community units;

With regard to the argument of the petition, the Court has given legal
considerations to the constitutionality review of Article 4 paragraph (3) of the
Forestry Law in paragraph [3.13.2] regarding the phrase "as long as the reality
still exists and its existence is recognized, and does not conflict with national

interests".

Based on these considerations, according to the Court, if in its progress,

the relevant customary law people no longer exists, the customary forest
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management rights are appropriate to be returned to the Government, and the
status of customary forests has also been turned into state forests. Therefore,

the argument of the a quo Petitioners is groundless according to law;

[3.13.8] The Petitioners argue that Article 67 paragraph (1) of the Forestry Law
as long as the phrase " so far as in fact it still exists and is recognized for its
existence" is contrary to Article 1 paragraph (3), Article 18B paragraph (2), Article
28D paragraph (1), and Article 281 paragraph (3) of the 1945 Constitution
because it limits the rights of the Petitioners to utilize the results of the natural
wealth in their customary territory and discriminates against the unity of the
customary law people. The Petitioners also argue that Article 67 paragraph (2)
of the Forestry Law is contrary to Article 1 paragraph (3), Article 18B paragraph
(2), Article 28D paragraph (1), and Article 281 paragraph (3) of the 1945
Constitution because of the arrangement in the procedure for inauguration of the
existence and elimination of customary law peoples by Regional Regulations is
an unconstitutional provision. Furthermore, the Petitioners also argue that Article
67 paragraph (3) of the Forestry Law is contrary to Article 1 paragraph (3), Article
18B paragraph (2), Article 28D paragraph (1), and Article 28I paragraph (3) of
the 1945 Constitution due to the arrangement of the rights of customary law
peoples, as well as the inauguration and removal of customary law peoples with

Government Regulations are unconstitutional provisions;

Against the argument of the petition, the Court considers that Article 67
paragraph (1), paragraph (2) and paragraph (3) of the Forestry Law contains the

same substance as Article 4 paragraph (3) of the Forestry Law in the context of
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the phrase "as long as the reality still exists and is recognized its existence".
Therefore, legal considerations regarding Article 4 paragraph (3) of the Forestry
Law concerning the context of the phrase "as long as in reality there is still
existence and recognized" shall apply mutatis mutandis to the argument of the
petition of Article 67 paragraph (1), paragraph (2), and paragraph (3) of the Law

Forestry;

In addition, according to the Court, the existence of customary law
peoples, the function and status of forests (custom), forest tenure, requires that
as long as in reality they still exist and are recognized, so that all legal
considerations mentioned above shall apply mutatis mutandis in this legal
consideration. As for the inauguration and elimination of customary law peoples
determined by Regional Regulations and further provisions regulated in
Government Regulations, according to the Court is a delegation of authority as
provided for in Article 18B paragraph (2) of the 1945 Constitution which declares
"The State recognizes and respects the customary law people units along with
their traditional rights as long as they are still alive and in accordance with the
development of people and the principles of the Unitary State of the Republic of

Indonesia as provided for in the law".

The law mandated by Article 18B paragraph (2) of the 1945 Constitution
until now has not yet been enacted. Because of urgent needs, many laws and
regulations were born before the Law in question was enacted. This can be
understood in order to fill the legal vacuum to ensure legal certainty. Thus, the
arrangements stipulated by Government Regulations and Regional Regulations

can be justified as long as they guarantee equitable legal certainty. Moreover, in
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determining the state forest and customary forest boundaries it cannot be
unilaterally determined by the state but based on Court Decision Number
34/PUU-1X/2011 dated July 16, 2012 which must involve stakeholders in the area

concerned. Therefore, the Petitioners' argument is groundless according to law;

4. CONCLUSION

Based on the assessment of the facts and the laws as described above,

the Court concludes:

[4.1] The Court has the authority to adjudicate the petition of the Petitioners;

[4.2] The Petitioners have a legal standing to file the a quo petition;

[4.3] The principal petition of the Petitioners is grounded according to law in

part;

Based on the 1945 Constitution of the Republic of Indonesia, Law Number
24 of 2003 concerning the Constitutional Court as amended by Law Number 8
of 2011 concerning Amendment to Law Number 24 of 2003 concerning the
Constitutional Court (State Gazette of the Republic of Indonesia Number 70 of
2011, Supplement to the State Gazette of the Republic of Indonesia Number
5226), and Law Number 48 of 2009 concerning Judicial Power (State Gazette of
the Republic of Indonesia Number 157 of 2009, Supplement to the State Gazette

of the Republic of Indonesia Number 5076);

5. INJUNCTION

Adjudicating,
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Declaring:

1.

To grant the Petitioner's petition in part;

1.1

1.2.

1.3.

The word "state" in Article 1 Number 6 of Law Number 41 of 1999
concerning Forestry (State Gazette of the Republic of Indonesia
Number 167 of 1999, Supplement to the State Gazette of the
Republic of Indonesia Number 3888) is contrary to the 1945

Constitution of the Republic of Indonesia;

The word "state" in Article 1 point 6 of the Law Number 41 of 1999
concerning Forestry (State Gazette of the Republic of Indonesia of
1999 Number 167, Supplement to the State Gazette of the
Republic of Indonesia Number 3888) does not have binding legal
force, so Article 1 point 6 of the Law Number 41 of 1999 concerning
Forestry is referred to as "Customary forest is forest within the

territory of customary law peoples”;

Article 4 paragraph (3) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia Number 167
of 1999, Supplement to the State Gazette of the Republic of
Indonesia Number 3888) is contrary to the 1945 Constitution of the
Republic of Indonesia as long as it is not interpreted as "control of
the forest by the state still noting customary law people rights, as
long as it is still alive and in accordance with the development of
people and the principles of the Unitary State of the Republic of

Indonesia as provided for in the law";
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1.4.

1.5.

1.6.

Article 4 paragraph (3) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia Number 167
of 1999, Supplement to the State Gazette of the Republic of
Indonesia Number 3888) does not have binding legal force as long
as it is not interpreted as "control of the forest by the state still
noting customary law people rights, as long as it is still alive and in
accordance with the development of people and the principles of
the Unitary State of the Republic of Indonesia as provided for in the

law";

Article 5 paragraph (1) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia of 1999
Number 167, Supplement to the State Gazette of the Republic of
Indonesia Number 3888) is contrary to the 1945 Constitution of the
Republic of Indonesia of Republic as long as it is not interpreted as
"State Forest as referred to in paragraph (1) point a, does not

include customary forest";

Article 5 paragraph (1) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia Number 167
of 1999, Supplement to State Gazette of the Republic of Indonesia
Number 3888) does not have binding legal force as long as it is not
interpreted as "State forest as referred to in paragraph (1) point a,

does not include customary forest";
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1.7.

1.8.

1.9.

1.10.

1.11.

Elucidation of Article 5 paragraph (1) of Law Number 41 of 1999
concerning Forestry (State Gazette of the Republic of Indonesia
Number 167 of 1999, Supplement to the State Gazette of the
Republic of Indonesia Number 3888) is contrary to the 1945

Constitution of the Republic of Indonesia;

Elucidation of Article 5 paragraph (1) of Law Number 41 of 1999
concerning Forestry (State Gazette of the Republic of Indonesia
Number 167 of 1999, Supplement to the State Gazette of the
Republic of Indonesia Number 3888) does not have binding legal

force;

Article 5 paragraph (2) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia Number 167
of 1999, Supplement to the State Gazette of the Republic of
Indonesia Number 3888) is contrary to the 1945 Constitution of the

Republic of Indonesia;

Article 5 paragraph (2) of Law Number 41 of 1999 concerning
Forestry (State Gazette of the Republic of Indonesia Number 167
of 1999, Supplement to the State Gazette of the Republic of

Indonesia Number 3888) does not have binding legal force;

The phrase "and paragraph (2)" in Article 5 paragraph (3) of Law
Number 41 of 1999 concerning Forestry (State Gazette of the

Republic of Indonesia Number 167 of 1999, Supplement to the
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1.12.

State Gazette of the Republic of Indonesia Number 3888) is

contrary to the 1945 Constitution of the Republic of Indonesia;

The phrase "and paragraph (2)" in Article 5 paragraph (3) of Law
Number 41 of 1999 concerning Forestry (State Gazette of the
Republic of Indonesia Number 167 of 1999, Supplement to the
State Gazette of the Republic of Indonesia Number 3888) does not
have binding legal force, so such Article 5 paragraph (3) of Law
Number 41 of 1999 concerning Forestry shall become "The
Government shall determine the status of the forest as referred to
in paragraph (1); and customary forest is determined as long as in
reality the relevant customary law peoples still exists and its

existence is recognized";

Ordering the containing of this verdict in the Official Gazette of the

Republic of Indonesia as appropriate;

Refusing the petition of the Petitioners for the rest and remainder;

Thus was adjudicated at the Judicial Consultative Meeting by nine

Constitutional Justices, namely Moh. Mahfud MD, as Chairman concurrently
serving as Member, Achmad Sodiki, Ahmad Fadlil Sumadi, Harjono, M. Akil
Mochtar Muhammad Alim, Hamdan Zoelva, Maria Farida Indrati, and Anwar
Usman, respectively as Members, on, on Tuesday, the twenty-sixth day of
March, two thousand and thirteen, and pronounced in the Plenary Session of
the Constitutional Court is open to the public on Thursday, the sixteenth day

of May, two thousand and thirteen, completed pronounced at 15.05 WIB by
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nine Constitutional Justices, namely M. Akil Mochtar, as Chairman concurrently
serving as  Member, Achmad Sodiki, Ahmad Fadlil Sumadi, Harjono,
Muhammad Alim, Hamdan Zoelva, Maria Farida Indrati, Anwar Usman, and Arief
Hidayat, respectively as Members, accompanied by Dewi Nurul Savitri as
Subtituter Clerk, as well as presented by the Petitioners and/or their proxies,
Government or those representing, and the House of People’s Representatives

or those representing.
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