
 

 

 

DECISION 

Number 16/PUU-XVI/2018 

 

FOR JUSTICE BASED ON ALMIGHTY GOD 

 

CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA 

 

[1.1]  Adjudicating upon constitutional case at the first and 

final level, has passed a decision in the Judicial Review of 

Law Number 2 of 2018 concerning the Second Amendment to Law 

Number 17 of 2014 concerning the People's Consultative Assembly, 

the People's Representative Council, the Regional Representative 

Council, and Regional People's Representative Council against 

the Constitution of the Republic of Indonesia of 1945, filed 

by: 

1. Name : Legal and Constitutional Review Forum 

(Forum Kajian Hukum dan Konstitusi 

/ the “FKHK”) 

 Addres : Jalan K.H. Hasyim Ashari RT 003 RW 

001 Kp. Pondok Bahar, Karang Tengah 

Sub-district, Tangerang City 

 as ------------------------------- Petitioner I; 

2. Name : Dr. Husdi Herman, S.H., M.M. 
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 Occupation : Lecturer 

 Address  Muara Karang Blok H.2. S/4 RT 005 

RW 002, Pluit Village, Penjaringan 

Sub-district, North Jakarta. 

 as ------------------------------ Petitioner II; 

3. Name : Yudhistira Rifky Darmawan 

 Occupation : Student 

 Address : Jalan Pisang Kepok 1 Number 19 RT 

001 RW 016, Kota Baru Village, Bekasi 

Barat Sub-district, Bekasi City, West 

Java 

 as ----------------------------- Petitioner III; 

 

By virtue of Power of Attorney respectively dated March 19, 2018, 

provide authorized to Dr. A. Irmanputra Sidin, S.H., M.H., 

Iqbal Tawakkal Pasaribu, S.H., Victor Santoso Tandiasa, S.H., 

M.H., and Alungsyah, S.H., all of whom are Advocates and Legal 

Consultants at Law Firm of A. Irmanputra Sidin & Associates 

(Advocates & Legal Consultants), domiciled at Jalan Cideng 

Timur Number 60, Central Jakarta, either jointly or individually, 

to act for and on behalf of the authorizer; 

 

Hereinafter referred to as ------------------- the Petitioners; 

[1.2]  Having perused the petition of the Petitioners; 

Having heard the statements of the Petitioners; 
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Having perused and heard the statement of the President; 

Having perused and heard the statement of People's 

Representative Council; 

Having perused and heard statement of the experts of 

the Petitioners; 

Having examined the evidence of the Petitioners; 

Having perused the conclusions of the Petitioners and 

the President. 

 

2.  FACTS OF THE CASE 

 

[2.1] Considering whereas the Petitioners filed application 

dated February 23, 2018 which was received at the Registrar's 

Office of the Constitutional Court (hereinafter referred to as 

the Registrar's Office of the Constitutional Court) on February 

23, 2018 based on the Deed of Receiving Application File Number 

30/PAN.MK/2018 and has been recorded in the Registration Book 

of Constitutional Case under Number 16/PUU-XVI/2018 on March 1, 

2018, which has been revised by a revision of the application 

dated March 20, 2018, which is basically as follows: 

 

I.  AUTHORITY OF THE CONSITUTIONAL COURT  

 

1.  Whereas Article 24 paragraph (2) of the Third Amendment 

to the Constitution of 1945 states: 
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“Judicial power is exercised by a Supreme Court and 

the judiciary agencies below it within the environment 

of the general court, religious court, military court, 

state administrative court, and by a Constitutional 

Court”; 

 

2.  Whereas furthermore Article 24C paragraph (1) of the 

Fourth Amendment to the Constitution of 1945 states: 

“The Constitutional Court has the authority to adjudicate 

at the first and final levels, which decisions are final 

to review the law against the Constitution, decide upon 

disputes over the authority of state institutions whose 

authority is given by the Constitution, decide upon 

the dissolution of political parties and decide on 

disputes over the results of the General Election”; 

 

3.  Whereas based on the above provisions, the Constitutional 

Court has the authority to conduct judicial review 

of the Constitution of 1945 which is also based on 

Article 10 paragraph (1) letter a of Law Number 24 

of 2003 as amended by Law Number 8 of 2011 concerning 

Amendments to Law Number 24 of 2003 concerning the 

Constitutional Court (hereinafter referred to as the 

Constitutional Court Law) which states: 

“The Constitutional Court has the authority to adjudicate 

at the first and final levels whose decisions are final 
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to: (a) examine the law (Law) against the Constitution 

of the Republic of Indonesia of 1945”; 

 

4.  Whereas based on the provisions of Article 29 paragraph 

(1) of Law Number 48 Year 2009 concerning Judicial 

Power which states that: 

 

"The Constitutional Court has the authority to adjudicate 

at the first and final level whose decisions are final 

to: 

 

a.  examines the law against the Constitution of the 

Republic of Indonesia of 1945; 

 

b.  decides upon disputes over the authority of state 

institutions whose authority is granted by the 

Constitution of the Republic of Indonesia of 

1945; 

 

c.  decides upon the dissolution of political parties; 

 

d.  decides upon disputes about the results of general 

elections; and 

 

e.  (has been canceled by Decision of the Constitutional 

Court No. 97/PUU-XI/2013)“. 

 

5.  The Constitutional Court is formed as the guardian 

of the constitution. If there is a law (hereinafter 
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referred to as a Law) which contains or is formed 

contrary to the constitution (in constitutional), the 

Constitutional Court may declare that the content of 

the paragraph, article, and/or parts of the law including 

the whole does not have legal force binding; 

 

6.  Whereas as the guardian of the constitution, the 

Constitutional Court (hereinafter referred to as the 

Constitutional Court) is also authorized to provide 

interpretation of the provisions of the articles of 

the law so that they are consistent with the values 

of the constitution. The Constitutional Court's interpretation 

of the constitutionality of the articles of the law 

constitutes the sole interpretation of the constitution 

which has legal power, so that the interpretation of 

articles which have ambiguous, unclear, and/or multiple 

can also be requested from Constitutional Court; 

 

7.  Whereas with regard to the jurisdiction of the 

Constitutional Court and based on the description above, 

the Constitutional Court has the right and authority 

to conduct the constitutionality review of Law Number 2 

of 2018 concerning the Second Amendment to Law Number 

17 of 2014 concerning the People's Consultative Assembly, 

the People's Representative Council, Regional Representative 

Council, and Regional People's Representative Council 
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(the Law of MD3) of 2018 against the Constitution of 

the Republic of Indonesia of 1945. 

 

II.  LEGAL STANDING AND CONSTITUTIONAL DAMAGES OF PETITIONER 

 

1.  Whereas Article 51 Paragraph (1) of the Constitutional 

Court Law states that the Petitioner is a party that 

considers his constitutional rights and/or authorities 

to be impaired by the enactment of the law, namely: 

a.  individual of Indonesian Citizen; 

b.  customary law community unit as long as it is 

still alive and in accordance with the development 

of the community and the principles of the 

Republic of Indonesia as stipulated in law; 

c.  public and private legal entities, or; 

d.  state institutions". 

 

2.  Whereas Decision of the Constitutional Court Number 

006/PUU-III/2005 and Case Number 11/PUU-V/2007, also 

mentions the capacity of the Petitioner in submitting 

petition for judicial review of the constitution, 

namely: 

a.  The Petitioner's constitutional rights granted 

by the Constitution of the Republic of Indonesia 

of 1945; 
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b.  Whereas the Petitioners' constitutional rights 

are deemed by the Petitioner to have been damaged 

by an Act that was reviewed; 

c.  Whereas the constitutional damage of the Petitioner 

as referred to is specific or particular and actual 

or at least potential in nature which, according 

to logical reasoning, will certainly occur; 

d.  There is a causal relationship between damage 

and the coming into effect of the Law being 

petitioned to be reviewed; 

e.  It is possible that with the granting of the 

petition the postulated constitutional damage 

will not or will not occur again. 

 

3.  Whereas Petitioner I is a Legal Entity which is an 

Association named Forum Kajian Hukum dan Konstitusi 

(Legal and Constitutional Study Forum) abbreviated 

as FKHK which was formed in 2011 and legally established 

based on the Deed of Establishment of Association of 

Association, drawn up before Notary Reni Herlianti, 

S.H., Number 1 of 2012 (exhibit P.3), and then obtained 

Legalization as a LEGAL ENTITY from the Ministry of 

Law and Human Rights based on Decree Number AHU-

220.AH. 01.07. 2012 concerning Legalization of Legal 
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Entity of Association of Forum Kajian Hukum dan Konstitusi 

(Legal and Constitutional Study Forum) (exhibit P.4); 

 

4.  Whereas based on the management transition period 

2011-2016 to the management of the 2016-2021 period, 

there was a change in the FKHK management structure 

based on the management meeting that was recorded and 

changed based on the Deed of Management Structure 

Change, drawn up before Notary Esi Susanti, S.H., 

M.Kn, Number 07 dated June 28, 2016 (exhibit P.5) and 

then approved by the Ministry of Law and Human Rights 

based on Ministry of Justice and Human Rights Decree 

Number AHU-0000397.AH.01.08 of 2016 concerning Approval 

of Changes in the Legal Entity Structure of the 

Association for Forum Kajian Hukum dan Konstitusi 

(Legal and Constitutional Study Forum) dated July 20, 

2016 (exhibit P.6); 

 

5.  Whereas based on the Statement of Dismissal from the 

position of General Chairman of FKHK submitted by 

Achmad Saifudin Firdaus (exhibit P.7), an Extraordinary 

Deliberation Meeting was held which was attended by 

all board of management of FKHK and based on the 

results of the meeting it was then recorded in the 

Notarial Deed on the Minutes of Meeting of Association 

of Forum Kajian Hukum dan Konstitusi (Legal and 
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Constitutional Study Forum) related to the Changes 

in Management Structure by Notary Esi Susanti, S.H., 

M.Kn Number 25 dated March 15, 2018 (exhibit P.8) and 

then approved by the Ministry of Law and Human Rights 

based on Ministry of Law and Human Rights Decree No. 

AHU-0000224.AH.01.08 of 2018 concerning Approval of 

Change to the Legal Entity of the Association of Forum 

Kajian Hukum dan Konstitusi (Legal and Constitutional 

Study Forum), dated March 19, 2018 (exhibit P.9); 

 

6.  Whereas as a legal entity that also bears rights and 

obligations in the legal system, as is the case with 

individuals, likewise in the case for petition for 

judicial review of the Law on the Constitution of 

the Republic of Indonesia of 1945, legal entities 

both private and public can suffer damage that affect 

their constitutional rights due to the enactment or 

promulgation of a law. This is in line with the 

Constitutional Court Jurisprudence Number 005/PUU-

I/2003 proposed by several organizations engaged in 

radio and television as well as journalist organizations 

in submitting Law Number 32 of 2002 concerning Broadcasting, 

including the Indonesian Broadcast Television Association 

(Asosiasi Televisi Siaran Indonesia / the “ATVSI”) and 

the Indonesian Television Journalists Association 
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(Ikatan Jurnalis Televisi Indonesia / the “IJTI”) 

which claims to be a legal entity and in this case 

the Constitutional Court acknowledges that they had 

legal standing as legal entities; 

 

7.  Whereas this is in line with the legal standing of 

Petitioner I in this case, Petitioner I has the main 

task of carrying out research and studies in the 

field of law and constitution, as well as playing an 

active role in conducting legal efforts in the context 

of efforts to maintain and uphold the constitution, 

as well as already has an organizational structure 

consisting of general chairpersons, chairpersons of 

the fields, each of whom has duties and functions in 

accordance with its articles of association. However, 

it must be emphasized that the status of the Petitioner's 

organization is not a mass-based social organization, 

but an association legal entity consisting of only a 

few young intellectuals, whose focus is in the field 

of study and legal and constitutional development 

with constitutional efforts in accordance with its 

motto namely “The Importance of carrying out Constitutional 

in the Statehood”; 

 

8.  Whereas the nature, function and effort of the 

establishment of legal entity of association of the 
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Petitioner I are strictly stipulated in the Articles 

of Association of FKHK (exhibit P.10), that is as 

stipulated in Articles 6 - 8 of the Articles of 

Association of Petitioner I, as for the sound of 

both articles as follows: 

 

Article 6 

FKHK is independent, single and not bound to any 

 Organization. 

 

Article 7 

FKHK functions as a forum for the study and development 

of laws and constitutions. 

 

Article 8 

To realize its objectives, FKHK made efforts: 

a.  Improving the quality of human resources in a 

directed, integrated, and comprehensive manner 

towards understanding law and the constitution; 

b.  Organizing seminars, discussions, symposia, workshops 

and research and training programs on law and 

constitution; 

c.  Establishing cooperation and relationships with 

other organizations, both inside and outside the 

country that carry out similar activities; 
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d.  Conducting research and studies in the field of 

law and constitution, in the context of realizing 

national law development; 

e.  Carrying out any legal remedies that are legal, 

in the effort to protect the values of Constitutionalism; 

f.  Carrying out other legal efforts, which are not 

contrary to the Articles of Association/By Laws 

of FKHK. 

 

9.  Whereas based on the foregoing, it is evident that 

Petitioner I was formed with the aim of fighting for 

the public interest (public interest advocacy), as 

well as actively protecting and upholding the values 

of constitutionalism; 

 

10.  Whereas Petitioner I is active in upholding constitutionalism 

values including being the Petitioner in Case Number 

4/PUU-X/2012 concerning the use of State Emblems, 

Case Number 97/PUU-XI/2013 concerning the Constitutional 

Court's authority in handling Regional Head Election 

Disputes, Case Number 66/PUU-XII/2014 concerning the 

State Symbol, Case Number 118/PUU-XII/2014 concerning 

Testing of Government Regulations in lieu of Laws - 

Direct Election of Regional Heads. concerning the 

authority of the General Election Commission in holding 

Regional Head Elections, Case Number 25/PUU-XIII/2015 
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concerning the temporary dismissal of the chairperson 

of the Corruption Eradication Commission), Case Number 

123/PUU-XIII/2015 concerning Deadline for Determination 

of Suspect, Case Number 66/PUU-XIV/2016 concerning 

Cancellation of Regional Regulation by the Central 

Government, and finally Case Number 36/PUU-XV/2017 

concerning Questionnaire Rights of People’s Representative 

Council towards Corruption Eradication Commission. With 

regard to all of these, the Court has stated that 

Petitioner I has Legal Standing in the reviews that 

have been conducted so far, so that this has actually 

become the Court's jurisprudence; 

 

11.  Whereas Petitioner I is a legal entity organization 

whose constitutional rights are guaranteed in expressing 

thoughts verbally and in writing and so on in the 

context of upholding the values of constitutional 

protection and fighting for their collective right to 

develop their community, nation and state as guaranteed 

by Article 28 and Article 28C paragraph (2) of the 

Constitution of 1945; 

 

12.  Whereas Petitioner I is a party that fulfills that 

Article 51 paragraph (1) letter c of Law Number 24 

of 2003 as amended by Law Number 8 of 2011 concerning 

Amendments to Law Number 24 of 2003 concerning the 
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Constitutional Court and Constitutional Court Decision 

Number 006/PUU-III/2005 and Number 11/PUU-V/2007 letter 

c and Decision Number 27/PUU-VII/2009 have been 

fulfilled; 

 

13.  Whereas Petitioner II is an Indonesian citizen (exhibit 

P. 11) who works as a Lecturer at the University of 

Surakarta (exhibit P.12). In carrying out his activities 

Petitioner II is concerned about land law (agrarian) 

issues, he is also active in responding to the development 

of law and politics both on social media, at universities, 

and other activities; 

 

14.  Whereas Petitioner III is an Indonesian citizen (exhibit 

P. 13) who is a student at the Faculty of Law, Sahid 

University, Jakarta (exhibit P.14). That in his activities, 

Petitioner III who was active in student organization 

(exhibit P.15), seminar activities, discussions / debates, 

demonstrations (exhibit P.16), had also been the 

Petitioner in Case Number 36/PUU-XV/2017 concerning 

Review of Article 79 Paragraph (3) concerning the 

Questionnaire Rights of People's Representative Council 

in the context of upholding constitutionalism values 

(exhibit P.17). 

 



 

16 

 

15.  Whereas Article 73 paragraph (3), paragraph (4), 

paragraph (5), and paragraph (6) of Law of MD3 of 

2018 harms the Petitioners constitutional right to 

obtain fair legal certainty as regulated in Article 

28D paragraph (1) of the Constitution of 1945, 

considering that such a quo article has the potentiality 

to be experienced by the Petitioners in terms of 

forced summons against the Petitioners, even though 

the forced summons are an instrument of the People's 

Representative Council to control power. With respect 

to Petitioner I, in the context of carrying out the 

provisions of Article 8 letter e of Articles of Association 

/ Bylaws actively carries out public control of the 

product of People's Representative Council in the 

form of constitutionality reviewing of the Constitutional 

Court and other activities. From the efforts made by 

Petitioner I, it could be that Petitioner I was then 

called by the People's Representative Council to be 

questioned in hearings about the many laws that are 

often reviewed by Petitioner I that could lead to 

forced summons. Then, in terms of Petitioner II, who 

works as a Lecturer who studied land science (agrarian) 

when criticizing the rules of land enacted by the 

Parliament, or when asked for information related to 

land issues in a meeting with an opinion (the legislative 
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function process) but Petitioner II was absent, so 

that the People's Representative Council may make an 

effort to call forced/hostage to Petitioner II. 

Specifically, for Petitioner II and Petitioner III 

who have the right to vote to elect members of the 

People's Representative Council (Voters) as well as 

holders of popular sovereignty, who should be represented 

and channeled their aspirations, not confronted with 

their representatives (People's Representative Council) 

to be called forcibly. If the People's Representative 

Council needs information, information, and aspirations 

there are still other means such as recess and other 

activities to simply absorb aspirations. Therefore, 

if Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6) of Law of MD3 of 2018 are 

declared contrary to the Constitution of the Republic 

of Indonesia of 1945, the constitutional impairment 

of the Petitioners will not occur; 

 

16.  Whereas the enactment of Article 122 letter l of Law 

of MD3 of 2018 has the potentiality to impair the 

constitutional rights of the Petitioners to obtain 

freedom to express their thoughts orally and in 

writing, the right of self-promotion to fight for 

the collective right to develop their community, nation 
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and state, the right to obtain freedom of opinion , 

the right to communicate, and freedom of thought as 

regulated in Article 28, Article 28C paragraph (2), 

Article 28F, Article 28I paragraph (1) of the Constitution 

of 1945. With respect to Petitioner I in the context 

of carrying out the provisions of Article 8 letter e 

of its Article of Association/Bylaws, actively carry 

out public control over product of People's Representative 

Council in the form of reviewing the constitutionality 

of laws in the Constitutional Court and other activities. 

From the efforts made by Petitioner I, it could be 

that Petitioner I was invited by the People's Representative 

Council to be questioned in hearings about the many 

laws that are often reviewed by Petitioner I that 

could ultimately be considered demeaning to the honor 

of the People's Representative Council and/or members 

of the People's Representative Council. Then to 

Petitioner II, Lecturers who are concerned in land law 

(agrarian) when criticizing the land rules promulgated 

by the Parliament, or when asked for information 

related to land issues in meetings with opinions regarding 

the legislative function process but Petitioner II 

is absent, it can be seen as an act that demeans the 

honor of the People’s Representative Council and 

members of the People’s Representative Council so 
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that the People’s Representative Council can take 

legal steps and/or other steps against Petitioner 

II. Furthermore, Petitioner III, who was active in 

the scope of student organizations, often held demonstrations 

in voicing his aspirations, while also actively 

undertaking constitutional efforts such as material 

tests to the Constitutional Court. This can be seen 

as an act that demeans the honor of the People’s 

Representative Council and members of the PEOPLE’S 

Representative Council, so that the PEOPLE’S Representative 

Council can take legal steps against Petitioner III. 

This can occur because the a quo articles do not 

provide clear definitions and limits on the meaning 

of demeaning the honor of the People’s Representative 

Council and members of the PEOPLE’S Representative 

Council, thus opening a gap to be interpreted differently, 

because criticism or opinions on the institutions of 

the People’s Representative Council and members of 

the People’s Representative Council are deemed to 

undermine the honor of the People’s Representative 

Council and members People’s Representative Council. 

In addition, the a quo Article also harms the constitutional 

right to obtain legal certainty as stipulated in Article 

28D paragraph (1) of the Constitution of 1945. Therefore, 

if Article 122 letter l of Law of MD3 of 2018 is 
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declared contrary to the Constitution of 1945, the 

constitutional impairment of the Petitioners is not 

will occur; 

 

17.  Whereas Article 245 paragraph (1) of Law of MD3 of 

2018 against the word "no" and the phrase "after 

receiving consideration from the Honorary Court of 

the Council" impaired the constitutional rights of 

the Petitioners to obtain equality of position in 

the law as regulated in Article 27 paragraph (1) of 

the Constitution 1945. With respect to Petitioner II 

and Petitioner III who were citizens of the Electors 

in the General Election, they never granted absolute 

immunity to members of People’s Representative Council. 

Then specifically for Petitioner I, based on Article 

8 letter e of its Articles of Association/Bylaws, 

Petitioner I has the task of carrying out any legal 

remedies that are legally valid, in an effort to 

protect the values of Constitutionalism, where the 

constitutionalism values embody the principle of 

equality before the law. Because there is a word "no" 

in Article 245 paragraph (1) of the MD3 Law, all 

criminal acts can be interpreted as a part of the 

right to immunity, so that all criminal acts cannot 

reach members of the People’s Representative Council. 
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Then the phrase "after being considered by the Honorary 

Council of the Board" could potentially hinder or even 

stop the mechanism of the President's approval regarding 

the calls and request for information to members of 

the People’s Representatives Council in connection 

with a crime, so that the President's approval cannot 

be interpreted if he has not received the consideration 

of the Honorary Court of the Council (MKD). Therefore, 

calls and requests for information cannot be made, 

giving rise to an inequality in the law and impairing 

the right to a fair legal certainty for the Petitioners. 

Therefore, if Article 245 paragraph (1) of the Law 

of MD3 against the word "no" is declared contrary to 

the Constitution of 1945 and against the phrase "after 

being considered by the Honorary Court of the Council", 

it is declared contrary to the Constitution of 1945 as 

long as it is not interpreted "If within a maximum 

period of 30 ( thirty) days after receipt of the request, 

the Honorary Court of the Council does not give 

consideration, then the Honorary Court of the Council 

is considered to have issued a consideration stating 

that the criminal act which is the basis for calls 

and requesting information to members of the People's 

Representative Council is not related to the performance 

of duties and therefore does not need the written 
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approval of the President", then the constitutional 

impairment of the Petitioners will not occur; 

 

18.  Whereas accordingly, the Petitioners meet the provisions 

of Article 51 paragraph (1) letters a and c of the 

Constitutional Court Law and Constitutional Court 

Decision Number 006/PUU-III/2005 and Number 11/PUU-

V/2007, so that the Petitioners have legal standing 

to submit the petition for constitutionality of the 

a quo articles in MD3 Law; 

 

III. ARGUMENTATIONS OF THE PETITIONERS 

 

Whereas the provisions of the a quo articles in the MD3 

Law of 2018 that have been reviewed for constitutionality 

include: 

 

Article 73, which states: 

(1)  ... 

(2)  ... 

(3)  In the event that every person as referred to in 

paragraph (2) is absent after being called 3 (three) 

times in a row without a proper and valid reason, 

the People's Representative Council has the right to 

make forced summons using the Indonesian National Police 
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(4)  Forced summons as referred to in paragraph (3) are 

carried out under the following conditions: 

a.  The Chairperson of People's Representative Council 

submitted a written request to the Chief of the 

Indonesian National Police at least containing 

the basis and reasons for the forced summons 

and the name and address of each person who 

was called forcibly; 

b.  The Indonesia National Police must fulfill the 

request as referred to in letter a; and 

c.  The Chief of the Indonesian National Police instructs 

the Chief of the Regional Police at the place 

of domicile of every person who is summons 

by forced to be presented in order to fulfill 

the calls of the People’s Representative Council 

as referred to in paragraph (1). 

(5)  In the case of carrying out forced summons as referred 

to in paragraph (4), the Indonesian National Police can 

take everyone hostage for a maximum of 30 (thirty) 

days. 

(6) Further provisions regarding forced summons as referred 

to in paragraph (4) and hostage taking as referred 

to in paragraph (5) are regulated by the Indonesia 

National Police Regulations. 

Article 122 letter l, which states: 
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"Take legal steps and/or other steps against individuals, 

groups of people, or legal entities that demean the 

honor of the People's Representative Council and 

members of the People's Representative Council". 

Article 245 paragraph (1), which states: 

"Summoning and requesting information to members of 

the People’s Representative Council in connection 

with the occurrence of criminal offenses not related 

to the implementation of the tasks referred to in 

Article 224 must obtain written approval from the 

President after receiving consideration from the 

Honorary Court of the Council". 

 

the words "no" and the phrase "after consideration from 

the Honorary Court of the Council". 

 

Against the Constitution of 1945 test stones, namely: 

 

Article 1 paragraph (2) which states: 

"Sovereignty is in the hands of the people and 

implemented according to the Constitution". 

 

Article 1 paragraph (3) which states: 

"The State of Indonesia is a state of law". 

 

Article 19 paragraph (1) which states: 
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"Members of the People's Representative Council are 

elected through general elections". 

 

Article 20A paragraph (1) which states: 

"People's Representative Council has a legislative 

function, a budget function and a supervisory function". 

 

Article 20A paragraph (3) which states: 

"In addition to the rights stipulated in other articles 

of this Constitution, every member of the People's 

Representative Council has the right to ask questions, 

submit proposals and opinions as well as the right 

to immunity". 

 

Article 27 paragraph (1) which states: 

"All citizens are at the same position in law and 

government and are obliged to uphold the law and 

government with no exception". 

 

Article 28D paragraph (1) which states: 

"Everyone has the right to recognition, guarantees, 

protection, and certainty of law that is fair and 

equal treatment before the law". 

 

Whereas the provisions of the a quo articles of the 

MD3 Law contradict the Constitution of 1945 with the 

following reasons: 
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Before further elaborating on the conflicting 

norms between the a quo articles and the Constitution 

of 1945, it is important to clarify in advance the 

conception of the formation of people's representative 

institutions and people's relations as the holders 

of sovereignty; 

 

In the history of thinking about law and politics, 

we know the teachings or theories about sovereignty 

as the idea of supreme power. Among them is God's 

sovereignty; king; country; people; and rule of law. 

In its historical practice, God's sovereignty is 

manifested in the role of the King who takes decisions 

in the name of God, it turns out that the King in a 

number of historical anthologies is carried away 

with such sovereignty, making decisions has been far 

from the values of God. The king is wrong, the King 

can do no wrong, the king's power is absolute; 

 

In the history of mankind, absolutism of power 

had taken place, for example in the time of the Prophet 

Moses (13 BC), the Egyptian King named Pharaoh was 

said to be very proud, arrogant, cruel and claimed to 

be "I am God". All the people are afraid and submissive, 

no one will defy their orders. He did not hesitate 
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to kill those who opposed him. In another story 

absolute power took place in Europe under the rule 

of King Louis XIV to also say "La Etat C'est Moi!" 

(the country is me). The king's power is not limited 

by law; 

 

Once the entire Absolutism of power was the cause 

of the occurrence of resistance against it, from the 

story of the French revolution which had previously 

occurred in the history of the Asian continent, 

namely the resistance of the Buginese people to the 

tyranny of the authorities including by leaving their 

regions in accordance with the philosophy held firmly, 

"Maradeka to-Wajo'e ade'minapopuwang" which means more 

or less: "People of Wajo are independent, only the legal 

rights" (Muhammad Sid and Sofjan Syaf, History of 

Development of the Bugis Village - Makassar, South 

Sulawesi, Lontar History Journal Vol. 6 No. 2 July - 

December 2009, p.48); 

 

It also then triggers a rationalism movement that 

criticizes the sovereignty of God and King (Read in 

the context of the state). People's anger towards absolute 

power then shifts to popular sovereignty. The people 

referred to by Rousseau are a unit formed by individuals 

who have the will, and the will is obtained from 
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individuals through community agreements which Rousseau 

calls the public will or Volonté Généralé. Rousseau's 

idea departs from individuals' awareness of the importance 

of personal defense and self-protection which then 

binds themselves to form an entity” (Jean Jacques 

Rousseau, "Discourse on Political Economy and The Social 

Contract", Translated with an Introduction and Notes 

by Christopher Betts, Oxford University Inc., New 

York, 1994, pp. 54-55); 

 

The social contract put forward by Rousseau, has 

its own meaning for Dennis C. Muller: "... a constitution 

as a form of social contract joining the citizens of 

the state and defining the state itself. As such, it 

possesses the properties of all contracts. We define 

a contract as follows: Definition. A contract is an 

agreement among two or more individuals specifying 

certain duties, obligations, and rights of each individual, 

and rewards and penalties for complying or violating 

the terms of the contract...” (Dennis C. Muller, 

“Constitutional Democracy”, Oxford University Press, 

New York, 1996, p. 61). Muller interpreted that the 

constitution is a concrete form of social contract, 

where citizens join and determine and define the 

meaning of a country itself, even the citizens themselves 
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who determine the contents of the contract to be 

contained in the constitution, where the contents of 

the contract regulate duties, obligations, and certain 

individual rights, awards and penalties for complying 

with or violating the terms of the contract; 

 

Do not stop there, in addition to popular sovereignty, 

the notion of sovereignty of the law is also complementary. 

Because democracy without law will not be built 

properly, it might even lead to anarchy. The idea of 

popular sovereignty also sparked the emergence of an 

understanding of constitutionalism concerning the 

restriction of power and an understanding of the 

importance of protecting and guaranteeing human 

rights which then universally crystallized departing 

from the history of Magna Charta (1215), Petition of 

Rights (1628), Bill of Rights (1689). Because basically 

the understanding of people's sovereignty is based 

on respect for human dignity that must be treated 

properly (Walter Murphy, "Constitution, Constitutionalism, 

and Democracy", in Douglas Greenberg, et al (editors) 

"Constitutionalism & Democracy Transitions in the 

Contemporary World", Oxford University Press, New 

York, 1993, p.3); 
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The idea of popular sovereignty shifts the 

paradigm of power that was originally held by one 

hand, then shifts to the people and the power is 

there to carry out the will of the people. This 

idea then continued to develop its shape, initially 

the people were directly involved in state decision-

making as in Greece (city state) or known as direct 

democracy. The form of popular sovereignty as before 

in Greece is very possible, given the small population 

and small territory. However, modern countries like 

now that have a large population and a large enough 

area do not make it possible to solicit people's 

opinions one by one, so that people's sovereignty 

seeks its form again and shifts to representative 

people's sovereignty (representative system) which is 

then carried out by people's representatives; 

 

It was this representative democracy that later 

gave birth to the people's representative institution 

we know in the Constitution called the People's 

Representative Council of the Republic of Indonesia 

(DPR). Therefore, the relationship between the people 

and the People’s Representative Council is not a 

vertical power relationship (forced instruments and 
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hostages) but a horizontal relationship in the form 

of communication and aspirations; 

 

The existence of the People’s Representative 

Council is expected to be able to translate the will 

of the people through absorbed aspirations. Not 

quite up there, the people also entrusted the mandate 

to the Parliament as their representative to control 

power. Because in its history the people have always 

suffered and even been traumatic towards absolute and 

arbitrary power. The people are aware that to carry 

out their wishes, the People’s Representative Council 

must be attached with functions, the People’s Representative 

Council is given the functions of legislation, budgeting, 

and supervision [Article 20A paragraph (1) of the 

Constitution of 1945]; 

 

Not quite up there, the function owned by the 

People’s Representative Council is deemed to not run 

optimally if the People’s Representative Council's 

institutional rights are not attached in the form of 

the right of questionnaire, interpellation, and the right 

to express opinions [Article 20A paragraph (2) of the 

Constitution of 1945] to carry out the oversight 

function of power. This right was attached because it 

was realized that what was faced by the People’s 



 

32 

 

Representative Council was the power which from its 

birth had all the powers, therefore the exercise of 

People’s Representative Council's institutional rights 

in supervision, for example the right to questionnaire, 

actually could indeed be forced and hostage authorities 

to the People’s Representative Council in order to 

investigate and hold responsibility for the behavior 

or policy of the power that; 

 

Then the people realized, too, that the People’s 

Representative Council in carrying out its functions 

and rights was very vulnerable to being criminalized 

by power, so every member of the People’s Representative 

Council was given the right of immunity [Article 20A 

paragraph (3) of the Constitution of 1945]. It did 

not stop there, even members of the People’s Representative 

Council were attached to Protocol Rights and financial 

/ administrative rights so that members of the People’s 

Representative Council appeared to be proud of their 

authority. However, it should be noted that immunity 

is limited in nature, only when members of the People’s 

Representative Council are carrying out their duties 

to protect themselves from the threat of power which 

can turn arbitrary at any time against those who work 

on behalf of the people's sovereignty; 
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A.  CONCERNING FORCED SUMMONS AND HOSTAGES 

 

1.  Whereas from the brief description of the philosophical 

history above, that the People’s Representative Council 

is designed to come face to face with power, not 

face to face with the people. The instrument of forced 

summons and hostages was given by the people to 

control power which at one time the behavior or policy 

harmed the interests of the people and even then, 

only when the Parliament exercised its institutional 

rights including the right of inquiry in the context 

of only the supervisory function; 

 

2.  Whereas it is necessary to know when the people elect 

their representatives in the People’s Representative 

Council through a voting booth at the General Election, 

they never want to even think of being summoned / 

taken hostage by their own representatives, because 

the People’s Representative Council is present to 

translate the people's will by absorbing people's 

aspirations. This clearly contradicts the principle 

of popular sovereignty in which members of the People’s 

Representative Council are elected through general 

elections [Article 1 paragraph (2) and Article 19 

paragraph (1) of the Constitution of 1945]; 
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3.  That at this time can be understood when the instrument 

of forced summons and hostages (Article 204 of MD3 

Law 2018) is an instrument to support the right of 

questionnaire so that the function of supervision of 

the behavior and policy of power is in accordance 

with the Constitution. This is also inseparable from 

the possibility of the President / Vice President 

being controlled by the People’s Representative 

Council until the dismissal (Article 7A and Article 

7B of the Constitution of 1945) whereby an investigation 

of the behavior or policy may be known by people who 

are not actors of power, but people these people, 

hear, see and experience as well as people who can 

provide information relevant to the behavior and/or 

policies investigated by the People’s Representative 

Council that are allegedly contrary to the Constitution; 

 

4.  That forced summons and hostages carried out outside 

the context of the exercise of the right of inquiry 

are a form of an attempt to confront the institution 

of the People’s Representative Council and the people 

as the holder of sovereignty. This is contrary to the 

constitutional design of the People’s Representative 

Council which is presented as an instrument of monitoring 
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the behavior of power [Article 20A paragraph (1) of 

the Constitution of 1945] not the people's behavior; 

 

5.  That if the instrument of forced summons and hostages 

is used outside the context of the exercise of the 

questionnaire right, then this reflects the non-

functioning of the People’s Representative Council 

in absorbing aspirations, because if the absorption 

of aspirations runs the instrument of involuntary 

summoning is not needed. This means that the instrument 

of forced summons also has violated the nature of 

the presence of the People’s Representative Council 

itself as a people's representative elected through 

general elections [Article 19 paragraph (1) of the 

Constitution of 1945]; 

 

6.  Whereas because Article 73 paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6) of Law of MD3 

of 2018 have regulated forced summons and hostages 

whose parameters are unclear in the context of which 

People’s Representative Council functions are carried 

out, so it can be interpreted that forced summons 

and hostages can be carried out in the legislative 

function and even the budget function. It does not 

stop there, even the oversight function is in fact 

forced summons and hostages cannot be carried out 
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freely, but only when the People’s Representative 

Council conducts an investigation into the behavior 

or policy of power (the right of inquiry) and must 

be in the context of the use of institutional rights; 

 

7.  Whereas the legal uncertainty of the construction of 

Article 73 of MD3 Law is more perfect when it is 

also found in paragraph (6), when it seems to throw 

a burden on the Indonesian National Police (Police 

Regulations) to set the parameters and when the forced 

summons/hostage can be carried out. Article 73 paragraph 

(6) of MD3 Law, Further provisions regarding forced 

summons as referred to in paragraph (4) and hostage 

taking as referred to in paragraph (5) are regulated 

by the Indonesian National Police Regulations; 

 

8.  Whereas therefore, Article 73 paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6) of MD3 Law 

2018 is contrary to the principle of sovereignty in 

the hands of the people [Article 1 paragraph (2) of 

the Constitution of 1945], contrary to the principle 

of the rule of law which requires a guarantee of 

fair legal certainty [Article 1 paragraph (3) and 

Article 28D paragraph (1) of the Constitution of 

1945] and contradicts the principle of the People’s 

Representative Council as a people's representative 
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as stipulated in Article 19 paragraph (1) of the 

Constitution of 1945, and Article 20A paragraph (1) 

of the Constitution of 1945; 

 

 

B.  CONCERNING TAKING LEGAL STEPS OR OTHER STEPS 

 

1.  Whereas the provisions of Article 122 letter l of 

Law of MD3 of 2018 which reads, "take legal steps 

and/or other measures against individuals, groups of 

people, or legal entities that demean the honor of 

the People’s Representative Council and members of 

the People’s Representative Council", the Honorary 

Court of the Council can take legal steps and/or other 

measures against individuals, groups of people, or 

legal entities that demean the honor of the People’s 

Representative Council and members of the People’s 

Representative Council; 

 

2.  Whereas Article 122 sub-paragraph l of Law of MD3 of 

2018 apparently is not aimed at the perpetrators of 

power, but indeed on individuals, groups of people 

or legal entities. When viewed from the constitutional 

design of the People’s Representative Council, it is 

contrary to the Constitution because legal measures 

or other efforts made by the People’s Representative 
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Council's institutions should be directed to the 

perpetrators of power, not individuals, groups of 

people or legal entities. These are the voters in 

the vote who determine the filling of parliament in 

order to voice the will of the people which is the 

obligation of the People’s Representative Council; 

 

3.  Whereas the legal remedies undertaken by the People’s 

Representative Council through the Honorary Court of 

the Council, will in fact undermine the spirit and 

position of the People’s Representative Council as 

an institution of people's representation. Because 

the People’s Representative Council will actually be 

deemed not to understand the will of the people 

themselves; 

 

4.  Whereas they certainly have a weaker position than 

the People’s Representative Council, and not the level 

of the People’s Representative Council to process 

individuals, groups of people or legal entities. This 

means that the People’s Representative Council is 

present to control ("face to face") with power. The 

People’s Representative Council fighting class is 

actually classified as a "heavy class" rather than a 

"light class"; 
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5.  Whereas what is important must also be understood, 

the understanding of demeaning the People’s Representative 

Council and its members as stipulated in Article 122 

letter l of MD3 Law of 2018, should be understood and 

interpreted in context when there are People’s 

Representative Council products both in the form of 

recommendations and other forms not obeyed by the 

subject (actors power) referred to in the recommendation, 

then that is categorized as demeaning the People’s 

Representative Council. So, degrading the People’s 

Representative Council or members of the People’s 

Representative Council is not a matter of feeling 

because of offense, because the People’s Representative 

Council and members of the People’s Representative 

Council are state institutions that have no feelings 

let alone offense. If there is an individual offense 

to members of the People’s Representative Council, 

then that is the private sphere and there is its own 

legal mechanism that is already available in the 

sphere of criminal law; 

 

6.  Whereas thus Article 122 letter l of Law MD3 of 2018 

is contrary to the principle of sovereignty in the 

hands of the people as regulated in Article 1 paragraph 

(2) of the Constitution of 1945, contrary to the 
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principle of representation through elections as regulated 

in Article 19 paragraph (1) of the Constitution of 

1945, contrary to the principles of the rule of law 

with a fair legal certainty as regulated in Article 

1 paragraph (3) and Article 28D paragraph (1) of the 

Constitution of 1945; 

 

C.  CONCERNING THE SUMMONS AND REQUESTS FOR INFORMATION BY 

MEMBERS OF THE PEOPLE’S REPRESENTATIVE COUNCIL  

 

1.  Whereas related to the immunity rights of members of 

the People’s Representative Council actually stipulated 

in the provisions of Article 20A paragraph (3) of 

the Constitution of 1945 which states, "In addition 

to the rights stipulated in other articles of this 

Constitution, every member of the People’s Representative 

Council has the right to ask questions, conveying proposals 

and opinions and the right of immunity"; 

 

2.  Whereas in principle this petition does not negate 

the immunity rights of People’s Representative Council 

members that have been guaranteed by the Constitution, 

instead it wants to emphasize that the right to immunity 

must be derivate in accordance with the mandate of 

the Constitution. Decision of constitutional Court 

Number 76/PUU-XII/2014, page 105: 
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"The exercise of the constitutional rights and functions 

of members of the People's Representative Council must 

also be balanced with adequate and proportional legal 

protection, so that members of the People's Representative 

Council are not easily and may not even be criminalized 

at the time and/or in the context of carrying out their 

constitutional functions and authorities insofar as 

they are carried out in good faith and full of 

responsibility". 

 

3.  Whereas Article 245 paragraph (1) of MD3 Law of 2018 

states that: 

"Summoning and requesting information to members of 

the People's Representative Council in connection 

with the occurrence of criminal offenses not related 

to the implementation of the tasks referred to in 

Article 224 must obtain written approval from the 

President after receiving consideration from the 

Honorary Court of the Council". 

 

Against the emergence of the word "no" in article  

245 paragraph (1) of the MD3 Law of 2018 in a 

contrario raises the interpretation of the written 

consent of the President only if a criminal offense 

is not related to the duties of the members of the 
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PEOPLE’S REPRESENTATIVE COUNCIL, whereas if it is 

related to the duties of the members of the People’s 

Representative Council does not require written approval 

from the President. Whereas the written approval should 

have been given in relation to the duties of the 

People’s Representative Council members; 

 

4.  Whereas the word "no" in Article 245 paragraph (1) 

of the MD3 Law of 2018 can also be interpreted as 

all criminal acts which can be interpreted as part 

of the rights of immunity regulated in Article 224 

of the MD3 Law of 2018. The right to immunity is 

extended without limit (absolute) so that all criminal 

offenses are difficult to reach members of the People’s 

Representative Council. In fact, there are criminal 

acts that are not related to the implementation of 

duties, for example such as persecution, theft, bribery 

or other (mala in se). If the right of immunity is 

granted when a crime occurs that is not related to 

the duties of members of the People’s Representative 

Council, the legal process becomes difficult to run, 

members of the People’s Representative Council are 

not touched by law, even though all people are equal 

before the law according to the principles of the 
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rule of law [Article 1 paragraph (3) and Article 27 

paragraph (1) Constitution of 1945]; 

 

5.  Whereas in Article 245 paragraph (1) of the MD3 Law, 

the phrase "after receiving consideration from the 

Honorary Court of the Council" appears. The word "after" 

in this phrase makes the norm provisions in the 

phrase "the written agreement of the President" cannot 

be issued if it does not get consideration from the 

Honorary Court of the Council, resulting in summons or 

requests for information to members of the People’s 

Representative Council in connection with the occurrence 

of criminal acts cannot be done. This will certainly 

hinder the disclosure of any facts criminal events 

handled by law enforcement; 

 

6.  Whereas the next question is, is the phrase "the 

Honorary Court of the Council consideration" necessarily 

unconstitutional? Whereas as is well known, the 

Constitutional Court has decided the sound which the 

article is almost similar to Article 245 paragraph (1) 

of Law MD3 of 2018 (Decision of the Constitutional 

Court Number 76/PUU-XII/ 2014, page 105-106). In 

consideration of the Decision stated that: 

"... The process of arranging written approval from 

the Honorary Court of the House to members of the 
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People's Representative Council being investigated 

according to the Court is not appropriate because 

the Honorary Court of the Council even though it is 

called the ‘Court’ is actually an organ of the People's 

Representative Council which is an ethical institution 

that has no direct relationship in the system criminal 

justice. The process of recruiting members of the 

Honorary Court of the Council who are active from 

and by members of the People's Representative Council 

will create a conflict of interest. Therefore, according 

to the Court, the process of written approval of members 

of the People's Representative Council to whom an 

investigation will be carried out must be issued by 

the President in his position as head of state and 

not by the Honorary Court of the Council"; 

 

7.  In principle, the Honorary Court of the Council can 

give consideration to the President regarding summons 

and requesting information to members of the People’s 

Representative Council in connection with the occurrence 

of criminal offenses allegedly related to carrying out 

their duties as People’s Representative Council members. 

Because the Honorary Court of the Council was formed 

to maintain and uphold the dignity and dignity of the 

People’s Representative Council [Article 119 paragraph 
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(2) of Law Number 17 of 2014 concerning the People's 

Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the 

Regional People's Representative Council hereinafter 

referred to as the MD3 Law of 2014]. Certainly, as an 

instrument of consideration is not mandatory for the 

President, but it becomes important to assess whether the 

summons or request for information in connection with 

the occurrence of the crime is related or not with 

the implementation of duties as a member of People's 

Representative Council; 

 

8.  Whereas the Honorary Court of the Council's perceived 

assumptions to the President are contrary to the 

Constitutional Court Decision Number 76/PUU-XII/2014, 

because the Honorary Court of the Council is an ethical 

institution that is not directly related to the criminal 

justice system (vide Constitutional Court Decision 

Number 76/PUU-XII/2014, page 96). This assumption 

does not necessarily apply mutatis mutandis because: 

a.  The article that was tested first is within the 

scope of the debate for the investigation of 

People’s Representative Council members who need 

the Honorary Court of the Council approval. More 

detail can be seen in the table below: 
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Law of MD3 of 2014 

 

Law of MD3 of 2018 

 

Article 245 

(1) Summons and requests 

for information for 

investigation of 

members of the People’s 

Representative 

Council who are 

suspected of committing 

criminal offenses 

must obtain written 

approval from the 

Honorary Court of 

the Council. 

 

Article 245 

(1) Summons and requests 

for information to 

members of the 

People's Legislative 

Assembly in connection 

with the occurrence 

of a criminal offense 

not related to the 

implementation of 

the tasks referred 

to in article 224 

must obtain written 

approval from the 

president after 

receiving consideration 

from the Honorary 

Court of the Council. 

 

b.  The Constitutional Court verdict's context is 

in the case that the Honorary Court of the Council 

provide approval rather than provide consideration; 



 

47 

 

 

c.  The substance of the Honorary Court of the 

Council's deliberations is not mandatory and 

therefore may differ from the substance of the 

President's written agreement; 

 

d.  The consideration given by the Honorary Court 

of the Council is that the consideration is only 

limited to the alleged crime in connection with 

carrying out the duties of People’s Representative 

Council members. 

 

9.  Whereas the main issue is not about the consideration 

of the Honorary Court of the Council, but the existence of 

the word "after" in Article 245 paragraph (1) of Law 

MD3 of 2018 which has the potential to prevent the 

President from giving written approval, because it 

can be interpreted that the President's approval cannot 

come out if he does not get it consideration of the 

Honorary Court of the Council (MKD). Whereas the written 

approval of the President must be issued within a 

short time as considered by the Constitutional Court 

in the Constitutional Court Decision Number 76/PUU-

XII/2014, page 106 which states: 

"... the investigation carried out as regulated in 

Article 245 of the Law a quo that requires the 
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President's written approval must be issued within a 

short time. This is done in order to create a fair, 

effective and efficient legal process, and to ensure 

legal certainty." 

 

10.  Whereas the Honorary Court of the Council's consideration 

cannot be a variable determining the issuance of a 

written approval of the President, but the Honorary 

Court of the Council's consideration is also part of 

the law-making open legal policy. Therefore, this 

Honorary Court of the Council consideration only has 

a grace period of 30 (thirty) days from receipt of the 

request for summons and request for information in 

connection with the occurrence of a criminal offense. 

The grace period of 30 (thirty) days refers to Article 

245 paragraph (2) of MD3 Law of 2014, if within 30 

(thirty) days the Honorary Court of the Council does 

not give consideration, the summons and request for 

information from members of the People’s Representative 

Council have nothing to do with the implementation of the 

duties as a member Parliament, therefore also the 

written approval of the People’s Representative Council 

is not needed. So, in essence, the Honorary Court of 

the Council is what determines whether a crime is 

related or not to the implementation of its duties, 
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if it is not related to the implementation of its 

duties, then the written approval of the President is also 

not required; 

 

11.  Whereas based on the description above, the provisions 

of Article 245 paragraph (1) of MD3 Law of 2018 on the 

word "no" and the phrase "after receiving consideration 

from the Honorary Court of the Council" are in conflict 

with Article 1 paragraph (3) of the rule of law, where 

the principle that guarantees equality before the 

law as regulated in Article 27 paragraph (1) of the 

Constitution of 1945, and contradicts the principle 

of the right to immunity as regulated in Article 20A 

paragraph (3) of the Constitution of 1945; 

 

12.  Whereas therefore Article 245 paragraph (1) of Law 

MD3 of 2018 concerning the word "no" is deleted and 

the phrase "after being considered by the Honorary 

Court of the Council" is contrary to the Constitution of 

1945 as long as it is not interpreted "If within a 

maximum period of 30 (three) twenty) the day since 

the petition was received, the Honorary Court of the 

Council did not give consideration, then the Honorary 

Court of the Council was considered to have issued a 

consideration stating that the criminal act which 

was used as the basis for summons and requesting 
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information to members of the People's Representative 

Council was not related to the performance of duties 

and therefore no written approval from the President 

was needed”; 

 

V.  PETITUM 

 

Based on the reasons outlined above and the attached evidence, 

the Petitioner requests the Honorable Panel of Judges of 

the Constitutional Court to examine and decide upon the 

Judicial Review as follows: 

 

1.  To grant the Petitioner's request for all; 

 

2.  Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6) of Law Number 2 of 2018 concerning 

the Second Amendment to Law Number 17 of 2014 concerning 

the People's Consultative Assembly, the People's 

Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and 

Regional People's Representative Council are in 

conflict with the Constitution of 1945 and do not 

have binding legal force; 

 

3.  Declare Article 122 letter l of Law Number 2 of 2018 

concerning the Second Amendment to Law Number 17 of 

2014 concerning the People's Consultative Assembly, 
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People's Consultative Assembly, the People's Consultative 

Assembly, the People's Representative Council, the 

Regional Representative Council, and Regional People's 

Representative Council in conflict with the Constitution 

of 1945 and do not have binding legal force; 

 

4.  Declare Article 245 paragraph (1) of Law Number 2 of 

2018 concerning the Second Amendment to Law Number 

17 of 2014 concerning the People's Consultative 

Assembly, the People's Consultative Assembly, the People's 

Representative Council, the Regional Representative 

Council, and Regional People's Representative Council  

a.  the word "no" is against the Constitution of 

1945 and has no binding legal force. 

b.  to the phrase "after receiving consideration from 

the Honorary Court of the Council" as long as 

it is not interpreted "If within 30 (thirty) days 

of receipt of the application, the Honorary Board 

of the Board does not give consideration, the 

Honorary Board of the Council is considered to 

have issued a consideration stating that the 

criminal act which is used as the basis for 

summons and requests for information to members 

of the People's Representative Council do not 

relate to the performance of duties and therefore 
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do not need written approval from the President" 

contrary to the Constitution of 1945 and does 

not have binding legal force. 

 

5.  To order the decision of the Constitutional Court 

which grants the Petitioner's request to be 

published in the State Gazette. 

 

Or if the Panel of Judges of the Constitutional Court 

is of the other opinion, asking for a fair and just 

decision (ex aequo et bono). 

 

[2.2]  Considering whereas in order to corroborate their 

arguments, the Petitioners have submitted evidence of letters 

/ writings that were marked with evidence of exhibit P-1 

through evidence of exhibit P-17 that had been ratified at the 

hearing on 21 March 2018, as follows: 

 

1. Exhibit P-1 :  Photocopy of Law Number 2 of 2018 

concerning the Second Amendment to 

Law Number 17 of 2014 concerning the 

People's Representative Council, the 

Regional Representative Council, and 

Regional People's Representative Council; 

2. Exhibit P-2 :  Photocopy of the Constitution of the 

Republic of Indonesia of 1945; 
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3, Exhibit P-3 :  Photocopy of Deed of Establishment of 

a Legal Entity of Association of Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum) established 

in 2011 and legally established based on 

the Deed of Establishment of Association, 

by the Notary Reni Herlianti, S.H., 

Number 1 of 2012; 

4.  Exhibit P-4 :  Photocopy of Legal Entity Status from 

the Ministry of Law and Human Rights 

based on Decree Number AHU-220.AH.01.07 

of 2012 concerning Legalization of the 

Legal Entity of Association of Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum); 

5.  Exhibit P-5 :  Photocopy of Notarial Deed Number 07, 

dated June 28, 2016 concerning Statement 

of Resolution of Association of Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum) (Changes in 

Management Structure), by the Notary 

Esi Susanti, S.H., M.Kn.; 

6.  Exhibit P-6 :  Photocopy of Decree of the Minister 

of Law and Human Rights Number AHU-

0000397.AH.01.08 of 2016 concerning 
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Approval of Changes in the Legal Entity 

Structure of the Association of Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum) (FKHK) 

dated July 20, 2017; 

7.  Exhibit P-7 :  Photocopy of Statement of Resignation 

from the Position of General Chairman 

of FKHK by Achmad Saifudin Firdaus; 

8.  Exhibit P-8 :  Photocopy of Notarial Deed on Minutes 

of Meeting of Association of Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum) related to 

Changes in Management Structure by the 

Notary Esi Susanti, S.H., M.Kn Number 

25 dated March 15, 2018; 

9.  Exhibit P-9 :  Photocopy of Notification to the Ministry 

of Law and Human Rights based on the 

Decree of the Ministry of Law and Human 

Rights Number AHU-0000224.AH.01.08 of 

2018 concerning Approval of Change to 

the Legal Entities of Association Forum 

Kajian Hukum dan Konstitusi (Legal and 

Constitutional Study Forum); 

10.  Exhibit P-10 :  Photocopy of Articles of Association 

and Bylaws of Forum Kajian Hukum dan 
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Konstitusi (Legal and Constitutional 

Review Forum/FKHK); 

11.  Exhibit P-11 :  Photocopy of Petitioner II's identity, 

in the name of Dr. Husdi Herman, S.H., 

M.M .; 

12. Exhibit P-12 :  Photocopy of Statement of Petitioner 

III, in the name of Dr. Husdi Herman, 

S.H., M.M., as a Lecturer; 

13.  Exhibit P-13 :  Photocopy of Petitioner III's identity, 

in the name of Yudhistira Rifky Darmawan; 

14.  Exhibit P-14 :  Photocopy of Petitioner III’s Student 

Identity Card, in the name of Yudhistira 

Rifky Darmawan; 

15.  Exhibit P-15 :  Photocopy of statement of Petitioner 

III, in the name of Yudhistira Rifky 

Darmawan, that stating he is active 

in student organizations; 

16.  Exhibit P-16 :  Photocopy of seminar, discussion / 

debate and demonstration of Petitioner 

III, in the name of Yudhistira Rifky 

Darmawan; 

17.  Exhibit P-17 :  Photocopy of judicial review of Law 

conducted by Petitioner III, namely 

in case Number 36/PUU-XV/2017 concerning 

Reviewing Article 79 paragraph (3) 
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concerning Questionnaire Rights of 

People’s Representative Council in the 

context of upholding constitutionalism 

values. 

  In addition, the Petitioners in the hearing on April 

19, 2018, presented one expert, namely Dr. Zainal Arifin Mochtar, 

S.H., L.L.M. and in the hearing on May 3, 2018 they presented 

one expert namely Dr. Margarito Kamis, S.H., M.Hum, who delivered 

oral statements under oath and completed with written statements, 

received by the Registrar's Office on April 18, 2018 and  

April 27, 2018, in essence as follows: 

 

1.  Dr. Zainal Arifin Mochtar, S.H., L.L.M. 

 

Preliminary 

 

Basically, this petition was carried out on three articles 

in Law Number 2 of 2018 concerning the Second Amendment 

to Law Number 17 of 2014 concerning the People's Consultative 

Assembly, the People's Representative Council, the Regional 

Representative Council and paragraph (4) and paragraph 

(5) of MD3 Law which affirms the obligation for the Police 

to carry out forced calls for parties who have not been 

present after being summons 3 times in a row without proper 

and valid reasons, even equipped with the possibility of 

holding up to 30 days; 
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Secondly, Article 122 letter k concerning the authority 

of the Honorary Court of the Council to take legal and/or 

other steps against individuals, groups of people, or legal 

entities that demean the honor of the People’s Representative 

Council and members of the People’s Representative Council; 

 

Third, Article 245 regarding calls and request for information 

to members of the People's Representative Council in connection 

with the occurrence of a criminal offense not related to 

the performance of duties must obtain written approval 

from the President after being considered by the Honorary 

Court of the Council; 

 

These articles according to the Petitioner have contradicted 

with the Constitution of 1945; especially Article 1 

paragraph (2) which states, "Sovereignty is in the hands of 

the people and is carried out according to the Constitution". 

Then contrary to Article 1 paragraph (3) which states, 

"The State of Indonesia is a state of law". Also contrary 

to other articles namely Article 19 paragraph (1) which 

states, "Members of the People's Representative Council are 

elected through general elections"; Article 20A paragraph 

(1) which states, "The People's Representative Council has 

a legislative function, a budget function, and a supervisory 

function". Article 20A paragraph (3) which states, "In 
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addition to the rights stipulated in other articles of 

this Constitution, every member of the People's Representative 

Council has the right to ask questions, submit proposals 

and opinions and the right to immunity"; Article 27 

paragraph (1) which states, "All citizens are at the same 

position in law and government and must uphold the law 

and government without exception"; Article 28D paragraph 

(1) which states, "Everyone has the right to recognition, 

guarantees, protection, and certainty of law that is just 

and equal treatment before the law". 

 

Before expressing an opinion on the three articles, firstly 

as an expert, he will explain regarding the People’s 

Representative Council's oversight, because basically, these 

three things fall within the scope of the People’s Representative 

Council's oversight. After that, as the expert, he will 

explain the matters relating to the articles being reviewed 

directly; 

 

Regarding People's Representative Council’ Oversight 

 

It must be remembered, that Indonesia is a country that uses 

a Presidential system. The Presidential system does have 

the consequence that the President has enormous power 

because the people's mandate is handed over directly to 

the President through a direct election system. In the 
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Presidential system, the people's mandate is submitted to 

Parliament and the President simultaneously and separately. 

In the language of CF Strong (1975), the presidential system 

requires the independence of the executive power over the 

legislature. That is why, one of the characteristics that 

distinguishes the presidential and parliamentary system 

model is that there are two elections which are the process 

of submitting the people's mandate directly to the President 

and Parliament separately (separation of power); 

 

Because of the tendency of a pendulum of power centered 

on the President, therefore, Parliamentary powers were 

made which were also equipped with concepts strong enough 

to exercise mutual control (checks and balances) with the 

President as the Head of Government. This is to control 

the tendency of the President to be authoritarian (Lijpart, 

1994). Therefore, it is delegated with functions, such as 

legislation, budget and supervision. Even in the Indonesian 

context, it can be added to the function of representation 

and recruitment of public positions. In the Constitution 

of 1945, it is regulated in Article 20A which states that: 

 

(1) The People's Representative Council has the legislative, 

budgetary and supervisory functions; 

(2) In carrying out its functions, in addition to the 

rights stipulated in other articles of this Constitution, 
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the People's Representative Council has the right of 

interpretation, the right of inquiry and the right 

to express an opinion; 

(3) In addition to the rights stipulated in other articles 

of this Constitution, every member of the People's 

Representative Council has the right to ask questions, 

submit proposals and opinions, and the right to 

immunity; 

(4) Further provisions regarding the right of the People's 

Representative Council and the rights of members of 

the People's Representative Council are regulated in 

the law. 

 

Specifically, to the oversight function, in the Presidential 

system is an attempt to undermine the possibility of the 

President being tempted into authoritarianism. Thus, the 

idea behind parliamentary oversight is to avoid arbitrariness, 

corrupt behavior and as a mechanism for increasing accountability 

and government efficiency (Stroom, 2000; Burnell, 2001; 

Pelizzo and Stapenhusrt, 2004). Although at the same time, 

this oversight function must also have limits, because if 

the levels are too high it can interfere with the process 

of making and implementing public policies. Tsabelis term 

(2002), the strength of legislative institutions can be 

negative in inhibiting and stopping policy; 
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It is interesting to use research developed by Pelizzo 

and Stapenhurst (2014) when comparing the completeness of 

the oversight organs of the Parliamentary for the Government 

in 83 countries. Of the 7 concepts of parliamentary oversight 

namely; (1) hearing at the commission; (2) hearings at 

plenary meetings; (3) inquiry (questionnaire); (4) questions 

and answers; (5) question time; (6) interpellation; (7) 

ombudsman, then Indonesia is among those who have the 

most complete supervision concept. Remarkably, of the 19 

most complete countries, only Indonesia and Costa Rica use 

the Presidential system. The rest are more parliamentary 

and semi-presidential. That is, even though Indonesia has 

a presidential face, in fact the oversight has developed 

very rapidly towards Parliamentary direction. Even if using 

an average, Indonesia is a country that is above the average 

of countries with a Parliamentary system. Of course, some 

of the terms used by Pelizzo and Stapenhurst can be debated, 

but they are still demonstrating the interesting development 

of the oversight of People’s Representative Council's model 

in Indonesia. 

 

The best question is how exactly is the right level for 

the conception of parliamentary oversight of the government 

in the presidential government system. Of course, it is 

not easy to refer to the right thing for the Presidential 
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system, but it becomes important to provide an appropriate 

limit so that the level of supervision remains in the 

corridor of the Presidential system. 

 

The preparation of the content must bear in mind some 

important constraints, that is, aside from the Government 

system, it can also be explored from the necessity of the 

surveillance system when it was created in the constitution. 

Also, to see how the constitution-forming logic when 

developing and strengthening the concept of supervision. 

 

In reading the Minutes of the Constitution, in fact the 

conception of supervision is made in stages with interpellation 

and questionnaire before entering into the right to express 

an opinion (HMP). Thus, the HMP which led to impeachment 

was carried out in stages. Starting from asking, then the 

investigation and at the end is the right to express an 

opinion. 

 

The next thing to remember is the conception of supervision 

aimed at the Government. Therefore, there should be authority 

given to Parliament in the framework of limiting the 

arbitrariness of the President, including in the conception 

of checks and balances between them. 

 

Regarding the Article being Reviewed  
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The next question is whether it is possible in the framework 

of such supervision then the People's Representative Council 

can get extraordinary authority to carry out forced summons, 

hostage taking, reporting criticism of the People’s Representative 

Council to extend the bureaucratization of summons to 

members of the People’s Representative Council. Articles 

which are trying to show parliamentary supremacy, at the 

same time show strong protection of the fellow Parliament. 

 

First, towards Article 73, which states: 

 

(1)  ... 

 

(2)  ... 

 

(3)  In the event that every person as referred to in 

paragraph (2) is absent after being called 3 (three) 

times in a row without a proper and valid reason, 

the People's Representative Council has the right to 

make forced summons using the Indonesian National 

Police 

 

(4)  Forced summons as referred to in paragraph (3) are 

carried out under the following conditions: 

 

a. The Chairperson of People's Representative Council 

submitted a written request to the Chief of the 

Indonesian National Police at least containing 
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the basis and reasons for the forced summons 

and the name and address of each person who was 

called forcibly; 

 

b. The Indonesian National Police must fulfill the 

request as referred to in letter a; and 

 

c. The Chief of the Indonesian National Police instructs 

the Chief of the Regional Police at the place 

of domicile of every person who is called by 

forced to be presented in order to fulfill the 

calls of the People’s Representative Council as 

referred to in paragraph (1). 

 

(5)  In the case of carrying out forced summons as referred 

to in paragraph (4), the Indonesian National Police 

can take everyone hostage for a maximum of 30 (thirty) 

days. 

 

(6) Further provisions regarding forced summons as referred 

to in paragraph (4) and hostage taking as referred 

to in paragraph (5) are regulated by the Indonesian 

National Police Regulations. 

 

This article is a reinforcement of the concept of forced 

summons that have existed so far in the conception of the 

Law governing the composition and position of the legislative 
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body. Supposedly, this summons is associated with the oversight 

function which is conceptually addressed to the Government 

so that if you do not want to do what is requested, 

efforts can be made to force the delivery of the things 

requested; 

 

The danger if interpreted as it is now that anyone can be 

summoned forcibly in the context of the People's Representative 

Council to exercise its authority and duties. That is why 

it must return to the conception of supervision which 

from the very beginning was aimed only at the Government. 

Even interpreted in the context of implementing the Law, 

once again addressed to the Government in carrying out 

Government functions. If you want to apply it can only be 

done to people who are being made an effort of inquiry 

(enquette) of him; 

 

It must be remembered, this subpoena right is a specific 

right granted to judicial functions. Because Eddy OS Hiariej 

(2018) states that the subpoena is a conception which is 

the embodiment of Ius Puniendi, namely the state's right 

to conduct legal proceedings against lawbreakers, so it 

should be the authority of law enforcement officials and 

not the authority of legislative institutions. People can 

then be forced to listen to their statements in the judicial 

function. That is why, the right of questionnaire, which 
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is considered as the right of inquiry which is very judicial, 

is given to the parliament limited to the framework of 

the inquiry (enquette) itself; 

 

Moreover, given the possibility for the Police to take hostages, 

for 30 days, which is further stipulated in the Indonesian 

National Police Regulations. Even this can be debated in 

the delegation of rules that are rights limiting, how can 

something that is very urgent in relation to rights restrictions 

then be forced on the Indonesian National Police and must 

be regulated further by the Indonesian National Police. Not 

to mention because the hostage itself is part of the 

subpoena power held by law enforcement officers, both 

police and prosecutors, who are under the President and 

Judge who are in the judicial area; 

 

Regarding the tendering itself is interesting. Therefore, 

although it is different from the terms of arrest and 

detention, it must be remembered that it has the same 

essence, namely restraint of one's freedom and this restraint 

certainly cannot be justified except criminal proceedings. 

Because it is very likely a restraint on human rights; 

 

That is, as a whole, this Article cannot be accepted as 

an Article that can be applied to every person and every 

circumstance. It should only be imposed on the subject of 
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an inquiry (enquette), which was also limited to the adoption 

imposed on the Government because the government that became 

examined in the investigation did not want to provide 

information as it should. At the same time, it should be 

regulated further in the Act which is part of the direct 

limitation of rights to the elements investigated according 

to statutory provisions. So that hostage taking is excessive 

if it is then given to the legislative body even though 

in its implementation it uses the authority of the police; 

 

Secondly, with regard to Article 122 letter l, which states, 

"taking legal steps and/or other steps against individuals, 

groups of people, or legal entities that undermine the honor 

of the People's Representative Council and members of the 

People's Representative Council". This article in other 

countries is a "protection" article and not an "attack" 

article. Similar articles are usually used to protect against 

the possibility of bribery of members of parliament. Because 

someone is insulting a member of parliament if he tries to 

bribe. Therefore, with the development of anti-corruption 

and bribery regulations, this article has been used very 

rarely; 

 

If the construction of Article 122 letter l is concerned, 

then immediately it becomes a rubber article that can be 

used by the People’s Representative Council at any time 
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to take legal action against people who are "deemed" to 

undermine the dignity and honor of the People’s Representative 

Council and members of the People’s Representative Council. 

The public sphere will be filled with debates about what 

limitations are deemed institutionally demeaning to the 

People’s Representative Council and what are the debilitating 

members of the People’s Representative Council; 

 

Third, Article 245 paragraph (1), which states: 

 

"Summoning and requesting information to members of the 

People's Representative Council in connection with the 

occurrence of criminal offenses not related to the implementation 

of the tasks referred to in Article 224 must obtain written 

approval from the President after receiving consideration 

from the Honorary Court of the Council". 

 

This article has actually been decided by the Constitutional 

Court which then tried to be revived by the People’s 

Representative Council with the concept of consideration. 

Although Article 245, which was previously tested at the 

Constitutional Court, is more a crime for both those related 

to the implementation of duties, or those not related to 

the implementation of the task. That is, if it is intended 

to be the same thing as the previous Constitutional Court 

Decision, it would become very contentious when the People’s 
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Representative Council revived the article that the Constitutional 

Court had previously interpreted to be the context of 

part of the implementation of checks and balances between 

branches of power; 

 

There are two concentrations that can be done when reading 

this article. First, it is a question of the type of criminal. 

Second, it is time to get considerations that are related 

to the right to immunity; 

 

With regard to criminal questions, if you read the entire 

conception of this article, it can be related to the 

presence of the word "not related ...". So, from this 

conception the reasoning can be done that there are several 

types of criminal acts committed. First, crime that is not 

related to the implementation of duties. Second, criminal 

offenses relating to the performance of duties. Third, 

specific criminal offenses, both those related to duties 

and those not related to duties. 

 

If it is related to a crime that is not related to the 

implementation of the task, the debate should have been 

finished because the members of the People’s Representative 

Council did not get the right of immunity to it, at the 

same time they should be treated the same as ordinary 

people. Once again because of the lack of connection with 



 

70 

 

the implementation of duties, so it really becomes an 

ordinary person. State instruments in the form of criminal 

law enforcement of the state should be able to work directly 

against this; 

 

If it has to do with the implementation of duties and 

functions, this is where the immunity rights inherent in 

members of the People’s Representative Council must be 

considered, as should also be attached to important functions 

of public office. That is, the mechanism of consideration 

has become important. The choice can use the logic outlined 

by the Constitutional Court through a previous decision 

stating that it must be administratively to the President 

as a framework of checks and balances. Or it could go to the 

Honorary Court of the Council as part of an institution 

that functions to maintain the honor of the council; 

 

If it is related to specific crimes, both related and 

unrelated, it has actually been completed because Article 

245 paragraph (3) has excluded these processes from administratively 

must go to the Honorary Court of the Council; 

 

Therefore, the existence of this Article can still be 

accepted as long as it only regulates criminal offenses 

related to the implementation of duties and the authority 

to give consideration is not within the framework of stopping 
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these crimes. Consideration is part of the discussion about 

immunity. So even though in the context of consideration, 

it will only be a reference that is not at all compulsory 

to do. Whereas at the same time the administration of 

consideration cannot hinder the examination so it should 

be given a certain period so that if the time period is 

passed, then there is no reason to delay the examination; 

 

Conclusion 

 

First, this discussion returns to the issue of the concept 

of oversight by the People’s Representative Council. Can 

supervision be carried out anywhere and at any time, or 

is it limited to the things that are intended to be monitored 

for the running of the government; 

 

Second, subpoena is the authority in the realm of law 

enforcement. This is borrowed by the legislature in the 

context of carrying out its supervisory duties and 

functions specifically in the context of law enforcement 

in the position of enquette. So that hostage which is part 

of the subpoena is not in a framework forced upon other 

than government officials who commit violations. Whereas 

hostage to something which is very excessive because it 

has the potential to violate human rights; 
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Third, the reporting of insults is also conceptually 

inappropriate, especially since it has not received a 

more definite interpretation because it is rubbery; 

 

Fourth, regarding criminal rules with the Honorary Court 

of the Council considerations is an option as long as it 

is still about crimes relating to the implementation of 

duties and the time limit for giving consideration. It can 

even be accepted if it follows the conception of the 

Constitutional Court's decision that takes it to checks and 

balances to the President. 

 

2.  Dr. Margarito Kamis, S.H., M.Hum. 

 

 With regard to the articles being tested, the Expert 

discusses the formulation of three problems. 1. What is 

the constitutional epistemology of the concept of forced 

summons by the People's Representative Council to "everyone" 

for his statement to be heard in the People’s Representative 

Council session? 2. What actions have the quality and nature 

of being "demeaning" to the People's Representative Council? 

3. Is there no limitation on epistemology and constitutional 

foothold in the time when the Expertise Agency of the 

People’s Representatives Council makes an assessment of a 

criminal act that is suspected of being committed by a 

member of People's Representative Council? 
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 Regarding issue number 1, the Expert wishes to emphasize 

the Expert's views as follows: First, the formation of 

the People's Representative Council or parliament in the 

context of a presidential and parliamentary system of 

government, in its origin, is not at all stimulated by the 

desire to make parliament or the People's Representative 

Council an institution that functions to make the light 

of a prohibited legal event, which is alleged to have 

been carried out by someone. Nor is it intended to make 

the People’s Representative Council as an institution 

that changes a person's legal status within the framework 

of imposing legal responsibility for the occurrence of 

one or a series of prohibited legal events; 

 

 Indeed, in the history of parliament, the Senate in 

the Roman Empire functioned as an institution that decides 

concrete cases. That was because the Senate in the period 

was the legal personification of the emperor. As the legal 

personification of the Emperor, the Senate functions as 

an institution for solving concrete problems; senatus consultum 

ultimum (final decree of the senate); 

 

 In its development, the senatus function undergoes 

fundamental changes. Its new function is the same as that 

of the people's assembly - comitia curiata - whose functionaries 
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come from representatives of a number of territories in 

the Roman empire, namely preparing laws, lex, what is now 

known as the legislative function. Its function was expanded 

in the post-imperial collapse period, namely choosing consuls, 

similar to the function of the People's Consultative Assembly 

in the Constitution of 1945 before it was changed; 

 

 British constitutionalism shows the formation of a 

two-chamber parliament, whose ideas were driven by Simon 

de Monfort and realized by the formation of King Edward I 

in 1265, in its development it did display a function 

similar to the senate in the Roman Republic. In 1265 this 

was the first time in British constitutionalism the people 

had their representatives in parliament; 

 

 The new chamber in the parliament is named the House 

of Common, next to the House of Lord. Its function is in 

addition to forming a law, it also authorizes the king to 

withdraw money from the people; the origin of budgetary 

rights in modern parliaments. People's participation in 

parliament, once again stimulated by the people's desire 

to be included, heard their opinions in the administration of 

government; 

 

 Involving the people in the administration of government 

by sending their representatives to parliament is, in 
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fact, a bumpy, winding effort that ensures the status of 

every individual as an independent person, and parliament 

as an institutional embodiment of free people. In this 

context, the description of legal counsel in his petition, 

especially regarding the sovereignty of the people, as a 

basis for rejection of the norm of forced summons to 

anyone, without making a type of realization of the 

functions of the People’s Representative Council, clearly 

contradicts the concept of popular sovereignty in the 

Constitution of 1945, and the nature of the People’s 

Representative Council; 

 

 The expert is of the opinion that the categorization 

of the type of manifestation of the function of the People’s 

Representative Council as the basis for justification of 

forced summons is imperative. Why? Without the categorization 

of the type of manifestation of the functions of the 

People’s Representative Council, the People’s Representative 

Council changes its function to become a fully conventional 

law enforcement agency, which enforces the law for 

criminal cases; 

 

 The categorization of the types of functions that 

are implemented by the People’s Representative Council, 

which requires forced summons of citizens who have the 

capacity to explain legal matters that the People’s 
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Representative Council intends to make clear, according 

to the expert has constitutional reasoning. But equalizing 

the value of the law of forced calling for all types of 

functions embodied by the People’s Representative Council, 

clearly does not have a constitutional thinking footing, 

let alone constitutional norms; 

 

 The reason is that the People's Representative Council 

or parliament for the parliamentary system of government 

is never based on the status of everyone as an independent 

person and the existence of parliament as an institution 

of representation of free people or what the power of the 

petitioners formulates as a people's sovereignty. The 

desire to free everyone, and become a parliament as a 

representation of free people is seen in the surging 

efforts that take place in the history of British 

constitutionalism; 

 

 Efforts to make everyone have the status of an 

independent person, and at the same time make parliament 

a representation of an independent person, in the thinking 

of British constitutionalism, they were shaken up in the 

Glorious Revolution, Glorius Revolution 1688. The desire 

to make everyone free as the person behind this Revolution 

was consolidated into the Bill of Right 1689 and The 



 

77 

 

Theory Act of Settlement 1700. Both of these Acts ensure 

that all individuals, not individual statuses - aristocrats 

- become free people but all people become free people, 

and parliament, not the king, holds the highest authority. 

This is a juridical meta-value of the concept of popular 

sovereignty and parliament; 

 

 This consolidation must be done, because the thinking 

of British constitutionalism wages a bad experience about 

this. King Charles I 1629 abolished the functions of 

parliament contained in Petition of Right 1628. In this 

Law, one of them is prohibiting the king from receiving 

gifts, collecting taxes, making loans, burdening people 

freely similar to taxes without the approval of parliament 

and free people cannot punished except under the law. In 

its development, despite recognizing the Triennial Act 

1645, which contained a regulation that included parliament 

meeting at least once in three years, King Charles II 

continued to try to control parliament. This effort ended 

in a battle between the king and parliament; 

 

 The categorization of the manifestation of the functions 

of the People’s Representative Council, to be used as the 

basis for forced summons, is once again imperative. In 

addition to the things mentioned earlier, the expert wants 

to emphasize one more thing. What I want to emphasize is 
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that the People’s Representative Council is equipped with 

constitutional rights to investigate a concrete case; 

 

 It is irrational to attribute the Right to Investigate, 

because the People’s Representative Council of the People’s 

Representative Council suspects that there has been a 

violation of the law, if it is not equipped with a summons 

for someone to hear their statement. But instead attributing 

the right to forced summons to the People’s Representative 

Council for all types of People’s Representative Council 

functions, it is not rational, and is contrary to the 

normative concept of popular sovereignty and the constitutional 

nature of functions of the People’s Representative Council's; 

 

 Accusing a certain state administration figure, the 

president, of violating certain laws, the investigation 

process, conceptually judicial, according to the expert 

requires the right of forced summons. Judicialization of 

the process of parliamentary investigations of certain 

figures accused of violating certain laws, in constitutionalism, 

is explained by O. Hood Philip's and Paul Jackson 

(Constitutional and Administrative Law, London, Sweet & 

Maxwel, 1987, p. 132), for the first time carried out in 

1376. Philips's and Jackson use the term "impeachment," 

and both characterize this process as judicial proceeding. 

The Commoners, in their description of the Commoner's 
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acting as accusers, and Lord's acting as judgment, adjudicate. 

In conducting an investigation, parliament may involve 

certain figures who are not members of parliament; 

 

 Second, the epistemology of the birth of the People’s 

Representative Council, parliament or other meaningful names, 

including and not limited to the birth of the People’s 

Representative Council in the Republic of Indonesia as 

debated at Investigating Committee for Preparatory Work 

for Independence (BPUPKI) on 10 July to 16 July 1945, in 

no way desired or wanted to be an institution authorized 

to change a person's legal status. Minutes of debate at 

BPUPKI, both collected in the book of Muh. Yamin, the 

book of Minutes compiled by the Secretary of State and 

the Book of Minutes compiled by A.B Kusumah, found that 

this institution was desired to function, to a certain 

extent, to resolve concrete legal problems, which were 

allegedly violated by the mandate; 

 

 It is also desirable in the debate at BPUPKI in July 

1945, this institution functions as a body of crystallization 

of the will of the people, to be distributed and carried 

out by the government and its implementation must be in 

accordance with the will of the people. To ensure this, 

the Agency also functions as a supervisor. It is within 
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this framework that this Agency is provided with a set of 

rights; 

 

 Interestingly, the Constitution of 1945 after being 

amended authorizes the questionnaire right to the People’s 

Representative Council and the People’s Representative 

Council's right to assess government actions, and to 

qualify certain actions as violating the law. To ensure 

the validity of the alleged violation, according to the 

expert, it can only be done by investigating, and the 

facts and laws obtained and constructed have a rational 

degree and quality of law, then forced summons cannot be 

attributed to them; 

 

 Only within the framework of these two rights, not 

for all types of implementation of the functions of the 

People’s Representative Council, according to the expert, 

constitutional law justifies the institutionalization of 

forced summons to anyone. Outside these two rights, according 

to forced summons are contrary to the nature of the people's 

sovereignty and the People’s Representative Council as 

people's repression. There is no constitutional reason to 

justify the forced summons of everyone for any type of 

manifestation of the functions of the People’s Representative 

Council; 
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 Regarding issue number 2, the Expert explains as 

follows: Formulating legal norms that have various meanings, 

or various meanings, various meanings or plural meaning 

exactly the "demeaning" norm in Article 245 letter l is 

the same as providing a drawn sword or a cocked weapon to 

the People’s Representative Council to kill anyone who 

different political direction with them. Really the 

"degrading" norm does not refer to any concrete action. 

Consequently, the "critical aspirations" of citizens towards 

their representatives in the People’s Representative 

Council are easily interpreted as acts of legal capacity 

"to demean" the dignity of the People’s Representative 

Council; 

 

 The term "dignity" of a parliament or parliament, in 

history has absolutely no functional link with the existence 

of the institutional institution of the parliament itself. 

The epistemology of "honor" and/or the dignity of the 

parliament or parliament refers to the fact that the order 

of empire has changed to polity, which is marked, one of 

which is by changing one's status from naturalist status 

- non-independent to civilized status - independent people. 

Free people in the epistemological sense are people who 

have dignity and dignity. Representatives of people with 

dignity in the epistemology of the concept of dignity, 
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and respect for parliament or People's Representative 

Council; 

 

 Parliamentary dignity in its history was born after 

parliament was no longer an integral part of empire, and 

interregnum. Parliament as the implementing body of the 

legislative branch of power, and to ensure that parliament 

is granted privilege; 

 

 Practical parliamentary dignity on one hand and 

parliamentary privilege on the other are two functionally 

related matters. The aim is only to ensure that the 

implementation of parliamentary functions is not qualified 

as an unlawful act. That is why, the privilege is aimed at 

the use of rights as members of the People’s Representative 

Council, namely the right to speak, access to certain 

things, the right to ask questions and others, as stated 

in Article 20A of the Constitution of 1945; 

 

 That is why the expert believes that the concept of 

"demeaning" the People’s Representative Council in the 

article being tested according to the expert marks two 

errors at once; erroneous understanding of the "honor and/or 

dignity" epistemology of the People’s Representative Council 

and interpreting the origin of the People’s Representative 

Council; 
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 Systematic norms in the article being tested, according 

to the expert, do not refer to a concrete action. As a 

consequence, any qualifications for the actions undermine 

the dignity of the People’s Representative Council. This 

norm is the same law as giving unlimited authority to the 

People’s Representative Council to define their own degrading 

actions. It is too difficult not to declare this norm 

against the civilization of constitutionalism. In the 

expert's view, it is contrary to the principle of the 

rule of law, at least contrary to the constitutional 

obligations set forth in Article 28D paragraph (1) of the 

Constitution of 1945, giving legal certainty as the right 

of citizens; 

 

 Regarding issue number 3 the expert wishes to emphasize 

the expert's attitude as follows: 

 

 What are the legal consequences if the Expertise Agency 

of People's Representative Council does not give consideration 

to the President? Can Expertise Agency of People's Representative 

Council not give consideration to the President? The expert 

is of the opinion that the Expertise Agency of People's 

Representative Council may not give consideration to the 

People’s Representative Council, for one reason; Expertise 

Agency of People's Representative Council is not bound by 
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a deadline in a limitative and imperative way to give 

consideration. Practically it's up to Expertise Agency 

of People's Representative Council. Is it legally wrong if 

Expertise Agency of People's Representative Council within a 

certain time, does not give consideration? The answer is 

not wrong. Why? There is no limitative order to Expertise 

Agency of People's Representative Council; 

  

 The tested norm does not qualify as a legal norm, 

due to several conceptual reasons; (1) Does not have a 

single meaning. (2) Because it does not have a single 

meaning, then this norm does not have an objective nature. 

(3) Because it is not objective, this norm is personal, 

it is up to each person's understanding. (4) All of this 

accumulation, results in this law's uncertainty. Because 

there is no legal certainty, the consequence of this norm 

is contrary to Article 1 paragraph (3) and Article 28D 

paragraph (1) of the Constitution of 1945; 

 

 The expert is of the opinion that, even if the attribution 

of authority to the Expertise Agency of People's Representative 

Council gives consideration to be maintained, then in 

order to meet the constitutional requirements contained 

in Article 1 paragraph (3) and Article 28D paragraph (1) 

of the Constitution of 1945, then this norm must be given 

a certain time limit. That's the most constitutionally 
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available way to defend this norm. If this method is not 

adopted, the best way is to declare unconstitutional 

norms. 

 

[2.3]  Considering whereas in response to the petition of 

the Petitioners, the President has provided information in the 

hearing dated 11 April 2018 which is then supplemented with 

written statements, which are basically as follows: 

 

I.  MAIN PETITION OF THE PETITIONERS 

 

Whereas in principle, the Petitioner requested to review 

Article 73 paragraph (3), paragraph (4), paragraph (5), 

paragraph (6), Article 122 letter l, and Article 245 paragraph 

(1) of Law Number 2 of 2018 concerning the Second Amendment 

to Law Number 17 of 2014 concerning the People's Consultative 

Assembly, the People's Representative Council, the Regional 

Representative Council, and the Regional People's Representative 

Council (hereinafter referred to as the Law of MD3) against 

the Constitution of the Republic of Indonesia of 1945. 

 

II.  LEGAL STANDING OF THE PETITIONERS  

 

With regard to the legal standing, the Government surrenders 

fully to the Chairperson / Panel of Judges of the noble 

Constitutional Court to consider and assess whether the 

Petitioners have legal standing or not as regulated by 
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Article 51 paragraph (1) of the Law concerning the Constitutional 

Court and based on the Constitutional Court Decision 

Number 006/PUU-III/2005 and Number 011/PUU-V/ 2007. 

 

III. EXPLANATION OF GOVERNMENT ON THE MATTERS PETITIONED BY 

PETITIONERS 

 

1.  Whereas Article 1 paragraph (2) of the Constitution 

of 1945 stipulates that "Sovereignty is in the hands 

of the people and is carried out according to the 

Constitution", and in the context of realizing people's 

sovereignty based on democracy which is led by 

wisdom in consultation / representation, a representative 

body is needed able to absorb and fight for the 

aspirations of the people to realize national goals 

in the interests of the nation and the Unitary State 

of the Republic of Indonesia. Therefore, it is deemed 

necessary to organize the People's Consultative Assembly, 

the People's Representative Council, the Regional 

Representative Council, and the Regional People's 

Representative Council which was realized by the 

issuance of the a quo Law; 

 

2.  Whereas the law has explicitly regulated the People's 

Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the 
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Regional People's Representative Council in order to 

create an institution that is able to embody democratic 

values and absorb and fight for the aspirations of 

the people and the region in accordance with the 

demands of the development of national and state life. 

Even though the Law a quo has been comprehensively 

regulated regarding the embodiment of democratic 

values, there are still a number of provisions in the 

MD3 Law that are not in accordance with the development 

of the law and the needs of the community and presidential 

government system, so that it is deemed necessary to 

make improvements through the second amendment to Law 

Number 17 of 2014 concerning the People's Consultative 

Assembly, the People's Representative Council, the 

Regional Representative Council, and the Regional 

People's Representative Council; 

 

3.  Whereas the Petitioners' argument which among other 

things states in principle: 

 

i.  "Whereas it needs to be known when the people 

elect their representatives in the People’s 

Representative Council through a voting booth 

at the General Election, they never want to 

even think of themselves being summoned / taken 

hostage by their own representatives, because 
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the People’s Representative Council is present 

to translate the people's will by absorbing 

people's aspirations. This clearly contradicts 

the principle of popular sovereignty in which 

members of the People’s Representatives Council 

are elected through general elections (Article 

1 paragraph (2), Article 19 paragraph (1) of the 

Constitution of 1945) "(vide copy of revision 

of petition for Petitioner Number 16/PUU-XVI/2018 

number 2 page 24); 

 

ii.  "Whereas the word "no" in Article 245 paragraph 

(1) of MD3 Law can also be interpreted as all 

criminal acts which can be interpreted as part 

of the immunity rights stipulated in Article 

224 of MD3 Law. The right to immunity is being 

expanded without absolute limits so that all 

criminal acts are difficult to reach members of 

the People’s Representative Council. In fact, 

there are criminal acts that are not related to 

the implementation of duties, for example such 

as persecution, theft, bribery, or others. If 

the right to immunity is granted when a criminal 

act is not related to the duties of members of 

the People’s Representative Council, the legal 
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process becomes difficult to run, members of the 

People’s Representative Council are not touched 

by law, even though all people are equal before 

the law according to the principles of the rule 

of law [Article 1 paragraph (3) and Article 27 

paragraph (1) of the Constitution of 1945] ". 

(vide copy of the revision of the petition of 

the Petitioners Number 16/PUU-XVI/ 2018 pages 

28-29 number 4), the Government is of the 

opinion that: 

 

a.  Whereas the provisions regarding forced summons 

and hostage taking are not new in the a 

quo Law, for example in Law Number 22 of 

2003 concerning the Arrangement and Position 

of the People's Consultative Assembly, the 

People's Representative Council, the Regional 

Representative Council, and the Regional 

People's Representative Council, forced summons 

and hostage taking is regulated in Article 

30, in Law Number 27 of 2009 concerning the 

People's Consultative Assembly, the People's 

Representative Council, the Regional Representative 

Council, and the Regional People's Representative 

Council the provisions concerning forced 
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summons and hostage taking are regulated 

in Article 72, as well as in Law Number 17 

of 2014 concerning the People's Consultative 

Assembly, the People’s Representatives Council, 

the Regional Representative Council, and 

the Regional People's Representative Council, 

among others, are regulated in Article 73. 

Thus, the Government can convey that the 

provisions regarding forced summons and hostage 

taking in the Law a quo are essentially the 

same as the provisions concerning forced 

summons and grievances the lawsuit in the 

previous MD3 Law, but in the a quo Law 

more broadly regulates the mechanism of 

forced summons; 

 

b.  Whereas members of the People's Representative 

Council have the right to immunity as 

mandated in Article 20A paragraph (3) of 

the Constitution of 1945, namely "in addition 

to the rights stipulated in other articles 

of this Constitution, every member of the 

People's Representative Council has the 

right to raise questions, submit proposals 

and opinions and rights immunity. "The exercise 
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of the functions and constitutional rights 

of the People’s Representative Council must 

also be balanced with adequate and proportional 

legal protection; 

 

c.  Whereas the provisions regarding the procedure 

for summons and request for information from 

members of the People’s Representative Council 

in connection with the occurrence of criminal 

offenses not related to the implementation 

of the previous tasks have been regulated 

in Law Number 17 of 2014 and have been 

decided by the Constitutional Court through 

Decision Number 76/PUU-XII/2014; 

d.  Whereas the provisions regarding forced 

summons, hostage taking, the task of the 

Honorary Court of the Council to be able to 

take legal actions / other actions on matters 

that undermine the honor of the People’s 

Representative Council and members of the 

People’s Representative Council, as well as 

arrangements regarding giving the Honorary 

Court of the Council considerations in the 

case of calling members of the People’s 

Representative Council related to criminal 
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offenses not related to the implementation 

his duties in the a quo Law are norms that 

have been mutually agreed upon by the 

Government and the People's 

Representative Council in accordance 

with Article 20 paragraph (2) of the 

Constitution of 1945. 

 

4.  Whereas the Government appreciates the efforts undertaken 

by the community in contributing to and contributing ideas 

in developing an understanding of state administration. 

These people's thoughts will become an invaluable 

reference for the Government in particular and the 

Indonesian people in general. Based on this thinking, 

the Government hopes that the Petitioners will be 

able to participate in providing input and response 

to the improvement of the a quo Law in the future in 

the form of public participation in the formation of 

laws and regulations. The Government also hopes that 

dialogue between the community and the Government 

will continue to be maintained with a common goal to 

build the life of the nation and state for a better 

future for Indonesia and develop itself in governance 

with the aim of contributing positively to realizing 
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the ideals of the Indonesian nation as in the Fourth 

paragraph of the Constitution 1945; 

 

Matters regarding the process of discussing the a quo Law 

conveyed by the Government, as follows: 

 

1.  Whereas some of the materials that were originally 

proposed by the Government are: 

 

a. the need for the addition of the chairperson seats 

of the People's Consultative Assembly. 

 

b. the need for additional leadership seats in the 

People's Representative Council. 

 

c. the need for additional chairperson seats for 

organs of the Board of Honorary Court of Council; 

and 

 

d. the need for additional duties of the Legislation 

Agency. 

 

2.  Whereas as a form of respect for the principle of 

people's sovereignty that is clearly personified 

through popular votes in general elections, then 

based on the periodization of members of the People's 

Consultative Assembly, People’s Representative Council, 

and Regional Representative Council, the determination 
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of position of chairman of the People’s Representative 

Council and People's Consultative Assembly is based 

on the acquisition of seats or the most votes 

obtained by political parties in 2014 there was an 

anomaly in which the political parties with the most 

votes did not get a chair because of changes in the 

election mechanism for the chairperson of the People's 

Consultative Assembly and the People’s Representative 

Council after the election results were determined. 

This results in violations of the principle of popular 

sovereignty; 

 

3.  Whereas other important matters of concern are the 

presence of leaders who support the functions and 

duties and authority of the People's Consultative 

Assembly and the People’s Representative Council, 

especially in the formulation of the position of chairman 

of the People's Consultative Assembly and the People’s 

Representative Council. To create an effective presidential 

government, the chairman of the People's Consultative 

Assembly and the People's Legislative Assembly should 

reflect the proportionality of the seats of the People's 

Legislative Assembly and People's Consultative Assembly 

so that every decision made by the People's Consultative 



 

95 

 

Assembly and the People's Representative Office reflects 

the will of the majority of members of parliament; 

 

4.  Whereas the need to increase the duties of the Legislative 

Body as referred to in number 1 letter d is motivated 

by the provisions of the Constitution of 1945 resulting 

from changes that provide great authority to the People’s 

Representative Council to be able to carry out its 

essential functions, namely the legislative function, 

the budget function, and the supervisory function. "The 

power to form a law that was in the hands of the president 

[Article 5 paragraph (1) before the amendment] rests 

with the People’s Representative Council, as mentioned 

in Article 20 paragraph (1) of the amendment. However, 

the problem is that criticism of the legislative product 

and its targets still arises. achieved by the People’s 

Representative Council in each of the political 

dynamics of its membership period, so, it is often 

mentioned, that one thing considered as a weak spot 

of the People’s Representative Council is the performance 

in the field of legislation; 

 

5.  Whereas in the context of strengthening the legislative 

function of the People’s Representative Council as 

an implementation of the amendments to the Constitution 

of 1945, it is also necessary to regulate further the 
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strengthening of the role of the People’s Representative 

Council in the process of drafting, forming, as well 

as discussing the draft law. This is intended to answer 

criticism that the People’s Representative Council 

is not maximized in carrying out the legislative function. 

The hope is that the People’s Representative Council 

can produce legislation products that are truly 

quality and truly oriented to the needs of the people 

and nation; 

 

6.  Whereas the Legislative Body as one of the Organs of 

the Indonesian People's Representative Council is a 

manifestation of the spirit of the constitution that 

determines the People’s Representative Council as 

the holder of legislative power. So that the Legislative 

Body needs to be strengthened by involving it in the 

entire legislation process, from planning, drafting 

(including in the case of drafting academic texts), 

to discussion of laws; 

 

7.  Whereas the Constitution of 1945 mandates the Unitary 

State of the Republic of Indonesia to be a sovereign 

state of the people which in its implementation adheres 

to the principles of democracy led by wisdom in 

consultation / representation. Thus it is necessary 

to realize the people's consultative institution, people's 
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representative institution, and regional representative 

institution that are able to embody democratic values 

and be able to absorb and fight for the aspirations 

of the people, including regional interests, to be in 

accordance with the demands of the development of 

national and state life; 

 

8.  Whereas in line with the development of the state 

constitutional and political life of the nation, 

including developments in people's consultative institution, 

people's representative institution, regional representative 

institution, and regional people's representative 

institution, Law Number 22 of 2003 concerning the 

Structure and Position of the People's Consultative 

Assembly, the People's Representative Council, the 

Regional Representative Council, and the Regional 

People’s Representative Council, intended as an effort 

to arrange the composition and position of the People’s 

Representative Assembly, People’s Representative Council, 

Regional Representative Council, and Regional People’s 

Representative Council. In its development, this Law 

was then replaced by Law Number 27 of 2009, then 

thereafter replaced by Law Number 17 of 2014 concerning 

the People's Consultative Assembly, the People's 

Representative Council, the Regional Representative 
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Council, and the Regional People's Representative Council. 

The phrase "composition and position" stated in the 

previous law has been abolished. The abolition is intended 

not to limit regulations that are only limited to the 

content of the composition of the structure and position 

of the institution, but also to regulate other things 

that are broader such as the regulation of duties, 

authorities, rights and obligations, termination and 

interim replacement, procedure and code ethics, 

prohibitions and sanctions, as well as the organ of 

each institution; 

 

9.  Whereas based on these considerations, it is necessary 

to establish a quo Law in order to increase the roles 

and responsibilities of people's consultative institution 

and people's representative institution to develop 

democratic life, guarantee people's representation in 

carrying out the duties and authorities of the institution, 

and develop checks and balances mechanisms between 

legislative institutions and executive; 

 

10.  Whereas in order to improve the quality, productivity, 

and performance of members of People's Consultative 

Assembly and People’s Representative Council, it is 

necessary to recompose the seats of chairmen of People's 

Consultative Assembly and People’s Representative 
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Council in order to strengthen effective governance 

and strengthen the administration of presidential 

government systems. In other words, the a quo law aims 

to strengthen relations between state institutions, 

especially between the President (executive) and parliament 

(legislative). 

 

PETITUM 

 

Based on the information above, the Government requests the 

Honorable Chairperson / Members of Panel of Judges of the 

Constitutional Court who examine, hear, and decide upon the petition 

for review of Article 73 paragraph (3), paragraph (4), paragraph 

(5), paragraph (6), Article 122 letter l, as well as Article 

245 paragraph (1) of Law Number 2 of 2018 concerning the 

Second Amendment to Law Number 17 of 2014 concerning the 

People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the Regional 

People's Representative Council, to provide wise and fair 

decision (ex aequo et bono). 

 

Furthermore, the President added his statement with a written 

statement received at the Registrar's Office of the Court on 

April 23, 2018, which in principle shall be as follows: 

 

I.  QUESTIONS OF THE PANEL OF JUDGES OF CONSTITUTIONAL COURT  
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a.  The Honorable Judge I DEWA GEDE PALGUNA, basically 

asked the following questions. I will ask the President 

or the Government. What was answered by the President 

was the item that was not requested in the Petition 

concerning institutional matters. So, my question is 

actually when compared with the opinion of the People’s 

Representative Council, are there any fundamental 

differences? My question is, is there a particular 

reason that the President did not sign it? Applying 

the procedure of Article 20 paragraph (5) of the 

Constitution of 1945, are there certain reasons for 

that? Because, I hope I have mistakenly captured the 

statement from the Government earlier, it appears 

from the Government's Statement that it seems that 

the Government only wants to propose the expansion 

of chairperson in the People’s Representative Council 

and in the People’s Representative Assembly, but after 

being discussed there, it suddenly spread everywhere. 

What I understand from the Government's Statement 

seems like it; 

 

b.  The Honorable Judge, SALDI ISRA, in essence asks the 

following questions; "This actually adds to what was 

conveyed by the Honorable Judge Palguna. The government 

discussed what are the Principles of Requests submitted 
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in these four Requests. There are 10 additional points 

beyond that. That's actually nothing to do with the 

argument. Is this the Government wants to emphasize? 

This is actually why the President did not sign the 

law. Actually, if the 10 points are not raised, the 

Panel of Judges does not want to raise question. The 

government is also not firm, asking to reject the 

petition of the Petitioners, not explicit as usual. 

Well, my question is what is the correlation between 

the 10 points with the Petition submitted by the 

Government? 

 

II.  EXPLANATION FROM THE GOVERNMENT AGAINST QUESTIONS RAISED 

BY THE NOBLE, CONSTITUTIONAL JUDGES 

 

a.  Whereas the provisions in Article 73 paragraph (3), 

paragraph (4), paragraph (5), paragraph (6), Article 

122 letter l, and Article 245 paragraph (1) of the a 

quo Law are norms that have been mutually agreed 

upon by the Government and the People's Representative 

Council in accordance with Article 20 paragraph (2) of 

the Constitution of 1945, and that in its development 

the a quo Law was not ratified by the President, this 

is the policy choice of the President which is the 

constitutional authority of the President as stipulated 
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in Article 20 paragraph (5) of the Constitution of 

1945; 

 

b.  Whereas the Government explains 10 (ten) additional 

points as referred to in numbers 1 to 10 of the 

statement of the President of the a quo Law pages 6-

9, in order to provide an explanation related to the 

beginning of the discussion process of the a quo 

Law, however the Government essentially requests the 

Honorable Chairperson/Members of the Panel of Judges 

of Constitutional Court who examine, hear, and decide 

upon the petition for review of Article 73 paragraph 

(3), paragraph (4), paragraph (5), paragraph (6), 

Article 122 letter l, and Article 245 paragraph (1) 

of the Law Number 2 of 2018 concerning the Second 

Amendment to Law Number 17 of 2014 concerning the 

People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the 

Regional People's Representative Council, to give a 

wise and fair decision (ex aequo et bono); 

 

c.  The government still appreciates the efforts made by 

the community in contributing to and participating 

in thinking in building an understanding of state 

administration. These people's thoughts will become 

an invaluable reference for the Government in particular 
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and the Indonesian people in general. Based on this 

thinking, the Government hopes that the Petitioners 

will be able to participate in providing input and 

response to the improvement of the a quo Law in the 

future in the form of public participation in the 

formation of laws and regulations. The Government 

also hopes that dialogue between the community and 

the Government will continue to be maintained with a 

common goal to build the life of the nation and state 

for a better future for Indonesia and develop itself 

in governance with the aim of contributing positively 

to realizing the ideals of the Indonesian nation as 

in the Fourth paragraph of the Constitution 1945. 

 

[2.4]  Considering whereas in response to the petition of 

the Petitioners, the People's Representative Council has provided 

information in the hearing dated 11 April 2018 which was then 

supplemented with written statements received at the Registrar's 

Office of the Court on May 3, 2018, which in principle are as 

follows: 

 

A.  LEGAL STANDING OF THE PETITIONERS 

 

The People's Representative Council of the Republic 

of Indonesia in presenting its views first described the 

legal standing of the Petitioners as follows: 
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1.  LEGAL STANDING OF THE PETITIONERS  

 

a.  Petitioners: 

 

Petitioner I 

 

1) Whereas Petitioner I is a Legal Entity which 

is an association that is named Forum Kajian 

Hukum dan Konstitusi (Legal and Constitutional 

Review Forum/the “FKHK”) which only consists 

of young intellectuals who focus on the 

study and development of law and constitution 

with institutional efforts in accordance 

with its motto "The Importance of Constitutional 

in the Statehood". 

 

2)  Whereas Petitioner I has never submitted a 

constitutional review in accordance with its 

motto, in order to provide input as a form of 

aspiration related to the matter in question 

of the Petitioner concerning the a quo articles 

when forming the amendment of the MD3 Law 

to the People’s Representative Council of 

the Republic of Indonesia. 

 

3)  Whereas FKHK should carry out the objectives 

set out in its Articles of Association to 
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carry out all of the efforts stipulated in 

the Articles of Association, not just carry 

out any of the efforts contained in the 

articles of association, and there is no 

direct legal interest in Petitioner I with 

a quo articles of MD3 Law. 

 

Petitioner II 

 

1)  Whereas Petitioner II is a lecturer at the 

University of Surakarta. In carrying out 

activities, Petitioner II is concerned about 

land law (agrarian) issues, and is also active 

in addressing legal and political developments 

in social media, at universities and other 

activities. 

 

2)  Whereas there is no correlation between the 

profession of Petitioner II as a Lecturer 

in Agrarian Law with the a quo articles of 

MD3 Law in the realm of State Administration 

law, and clearly there is no relevance 

between the profession of Petitioner II as 

a Lecturer in Agrarian Law which falls within 

the scope of civil law with the MD3 Law 

which is within the domain of constitutional 
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law, therefore there is no legal interest 

of Petitioner II in the a quo articles of 

the MD3 Law. 

 

Petitioner III 

 

1)  Whereas Petitioner III is a Student at the 

Faculty of Law, Sahid University, Jakarta. 

Whereas in its activities, Petitioner III 

was active in student organizations, seminar 

activities, discussions/debates, and demonstrations. 

 

2)  Whereas the position of Petitioner III as 

a student has absolutely no correlation and 

legal interest between the activities of 

Petitioner III with the a quo articles of 

the MD3 Law. 

 

3)  Whereas Petitioner III is not obstructed 

at all, his constitutional rights are not 

violated to carry out his activities with 

the enactment of the a quo articles of MD3 

Law. 

 

Against the Legal Counsel of Petitioner of Case 16, 

Dr. Irmanputra Siddin, S.H., M.H., et al, People’s 
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Representative Council of the Republic of Indonesia 

has the view: 

 

 Whereas there is an inconsistency of the legal 

view expressed by Dr. Irmanputra Siddin, S.H., M.H., 

as a constitutional law expert at the Meeting of Honorary 

Court of the Council on 17 November 2017 with a legal 

view delivered as the attorney of the Petitioner in 

Case Number 16. Whereas as an expert of Constitutional 

Law in the Honorary Court of the Council Meeting, 

Dr. Irmanputra Siddin, S.H., M.H., stated that members 

of the People’s Representative Council of the Republic of 

Indonesia cannot be casually called by law enforcers 

and the same does not need the President's permission, 

but rather by strengthening the institution of People’s 

Representative Council of the Republic of Indonesia in 

carrying out the functions of the people's sovereignty. 

This is based on the Minutes of the Honorary Court 

of the Council Meeting on 17 November 2017 at 01.15 

p.m. Western Indonesian Time to 05.05 p.m. Western 

Indonesian Time, as follows: 

 

"I said, it is the function of the People’s 

Representative Council of the Republic of Indonesia, 

why was the People’s Representative Council of 

the Republic of Indonesia given immunity rights? 
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That's because there are tens of thousands of 

human citizens behind it to whom it must speak 

their aspirations to every second. So, that the 

People’s Representative Council feels calm when 

voicing the voice of the people; the people said 

“just calm down, we give immunity to you there". 

So, we bring the immunity, in terms of expressing 

voice in hearing, out. And outside we also provide 

immunity, that is. It turned out that in its 

journey, even outside was not enough, because 

it was acting in the hearing, it was carrying 

out activities in its constitutional functions, 

apparently it was still arrested, we also gave 

it the right of immunity. So, the definition of 

immunity is widened in the MD3 Law? There were 

only 2 items, those were statements, words, actions 

inside and outside the court, along with attitudes, 

actions, activities and so on, right? Attitudes, 

actions, activities are the right of immunity 

there.” 

 

"Because People's Representative Council of the 

Republic of Indonesia is the main institution 

then the next debate is later, how is this 

immunity, arbitrary institutions, investigations, 
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want to call people, just call whatever they want 

there. When the investigator was called, the 

investigator came, and the person waited 4 hours, 

the investigator said, "Just go home, sir, because 

I have another investigation there". I read the 

case of the Chairperson of the People's Consultative 

Assembly of the Republic of Indonesia who was 

called yesterday. Even though this member of 

People's Representative Council of the Republic 

of Indonesia, for 24 hours, did not stop his 

work there. State Duties.   

 

"With this logic, he shouldn't be summoned there. 

It must be clear what the argument is there, 

why he was called, why what. The members of the 

Indonesian People's Representative Council at 

the time argued, "just turn on the permission 

of the President", I said, "No need any permit 

from the President to turn it on, we turn on 

the People's Representative Council' institution 

itself". Well, it wasn't the Honorary Court of 

the Council, sir. At first, I thought this should 

be the Chairperson of this Council who signed 

this permit, I see. But in the end, over time, 

I changed, over and over again, we empowered 
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the institution of the Honorary Court of the Council, 

the Honorary Board of the Council, So, the honor of 

the council consists of 2 elements, the individual 

members of the People's Representative Council as 

the attitude of their behavior, and the individual 

members of the People's Representative Council 

as the institutional leaders, there. He has the 

individual rights of the People's Representative 

Council of the Republic of Indonesia as the 

institution of his own institution and individual 

institutions as 550 members of the People's 

Representative Council of the Republic of Indonesia, 

there. This is the honor of members of the People's 

Representative Council, which must be escorted 

by the People's Representative Council of the 

Republic of Indonesia, itself. If he is not able 

to guard his own honor, how can he carry out the 

function of the people's sovereignty? The philosophy 

is so sir.” (Exhibit P-... Minutes of the Honorary 

Court of the Council Meeting), 

 

b.  Limitation of Constitutional impairment of the 

Petitioner 
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1)  The existence of constitutional rights and/or 

authority granted by the Constitution of 

the Republic of Indonesia of 1945 

 

Whereas the Petitioners in their petition 

for the a quo articles states that he has 

the constitutional rights granted by the 

Constitution of 1945 which are also used 

as test stones, namely Article 1 paragraph 

(2), Article 1 paragraph (3), Article 19 

paragraph (1), Article 20A paragraph (1) 

and (3), Article 27 paragraph (1) and Article 

28D paragraph (1). Then the Petitioner also 

stated that he had constitutional rights 

in Article 28, Article 28C paragraph (2), 

Article 28F and Article 28I paragraph (1) 

of the Constitution of 1945, but the constitutional 

rights in these articles were not used as 

test stones by the Petitioner. 

 

2) There are constitutional rights which are 

considered by the Petitioners of Case 16 

to have been impaired by the enactment of 

law. 
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Whereas Petitioners consisting of legal 

entities, lecturers who are concerned with 

land law issues (agrarian) and Students should 

support the People’s Representative Council 

of the Republic of Indonesia in carrying out 

constitutional duties in accordance with 

the Constitution of 1945. The Petitioners 

do not suffer any constitutional impairment 

from the validity of the a quo articles 

because of the description of constitutional 

rights which is considered to have been 

impaired is only concerning issues relating 

to potential / concerns, not problems that 

have and/or will occur with the Petitioners. 

It means, the Petitioners’ concern to be 

called/invited by the People’s Representative 

Council of the Republic of Indonesia to be 

questioned in the hearing meeting which results 

in a forced summons and can be seen as degrading 

the honor of the People’s Representative 

Council of the Republic of Indonesia and/or 

members of the People’s Representative Council 

of the Republic of Indonesia cannot be immediately 

applied to the Petitioners without a clear 

reason, given the formulation of the a quo 
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articles contains procedural elements that 

must be carried out in accordance with State 

administrative law. 

 

3)  Any impairment of constitutional rights that 

is specific and actual in nature, or at least 

potential in nature which according to logical 

reasoning will certainly occur 

 

Whereas because there is absolutely no 

loss of specific and actual constitutional 

rights as described above, the Petitioners 

clearly did not have a legal standing. Thus, 

the arguments of the petition become unclear 

and unfocused (obscuur libels). 

 

4)  There is a causal relationship (causal verband) 

between the loss of constitutional rights 

and the law petitioned for review 

 

Whereas the Petitioner only explained 

the concerns resulting from the application 

of the a quo articles, but did not specifically 

explain the causal relationship and the 

relationship between the a quo articles and 

the articles in the Constitution of 1945 

which were used as test stones. The legal 
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consequences or events that have the potential 

to be experienced by the Petitioners are 

in fact not a direct result of the coming 

into effect of the a quo articles, but in 

the form of concerns and assumptions that 

are not grounded in law. Therefore, there 

is no causal relationship (causal verband) 

between the loss argued by the Petitioners 

and the enactment of the a quo articles. 

 

5)  There is a possibility that with the granting 

of the petition, the postulated constitutional 

rights loss will not or no longer occur 

 

Whereas in fact, the enactment of the 

provisions of the a quo articles in no way 

impedes the Petitioner's constitutional 

rights as a legal entity, lecturers who are 

concerned with land law issues (agrarian) 

and students in carrying out their activities, 

so that if the a quo articles are decided 

against the Constitution of 1945 and does 

not have binding legal force, so does not 

have any effect on the Petitioner. That the 

loss controlled by the Petitioners is only 

one element of concern over the implementation 
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of a law. Thus, the losses raised by the 

Petitioners are not a matter of constitutionality 

in the formulation of the a quo articles. 

 

B.  REVIEW OVER THE A QUO ARTICLES OF LAW OF MD3 AGAINST THE 

CONSTITUTION OF THE REPUBLIC OF INDONESIA of 1945 

 

1.  GENERAL VIEWS 

 

 With regard to the arguments presented by the 

Petitioners, the People’s Representative Council of 

the Republic of Indonesia holds the view by providing 

information / explanations in the philosophical, 

sociological and juridical review as follows: 

 

a) That in the body of the Constitution of 1945, 

in Article 1 paragraph (2), it is emphasized 

that sovereignty is in the hands of the people 

and is carried out according to the Constitution. 

Furthermore, to manifest the sovereignty of the 

people in the administration of government, the 

people elect their representatives through a 

general election (one of them elects members of 

the People’s Representative Council of the Republic 

of Indonesia) to sit in government (in this case 

the legislative body as the organizer of people's 

sovereignty); 
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b) Whereas in order to create order for a representative 

institution to exercise its rights, it must be 

limited by law (the rule of law) so as not to 

lose weight. The rule of law is a term in the 

Indonesian treasury which is a translation of 

the rechsstaat or rule of law. The two terms have 

the same direction, namely to prevent absolute 

power for the recognition and protection of 

human rights (Indonesian Law - Normative Juridical 

Analysis of the Elements: Azhari: page 30). In 

the Big Indonesian Dictionary, the term rule of 

law is defined as a country that makes law the 

highest authority. The rule of law (rechstaat) 

is simply a state which places the law as the 

basis of state power and the implementation of 

that power in all its forms is carried out under 

the rule of law (Indonesian Legislative Theory: 

A. Hammid S. Attamimi: p. 8). In a state of law, 

everything must be done according to the law 

(everything must be done according to the law). 

The rule of law stipulates that the government 

must obey the law, not the law which must obey 

the government (Administrative Law: H.W.R.Wade: 

page 6); 
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c) Whereas Article 1 paragraph (3) of the Constitution 

of 1945 confirms that Indonesia is a state of 

law, meaning that the state and the government 

in administering the state and government must of 

course be based on applicable laws and regulations. 

That if it is related to the rule of law, then 

the law is a law that must be upheld and obeyed 

in the life of the nation and state. The idea 

of a constitutional state adhered to by the 

Constitution of 1945 emphasizes the existence 

of normative and empirical recognition of the 

principle of the rule of law (Supremacy of Law), 

namely that the law as a juridical basis in 

solving the problems of the nation and state. 

Whereas normative acknowledgment regarding the 

rule of law is an acknowledgment reflected in 

the formulation of laws and/or regulations. 

While empirical recognition is recognition that 

is reflected in community behavior that obeys 

the law. That in addition to the principle of 

rule of law in the concept of the rule of law 

as adopted in the Constitution of 1945, the 

principle of legality (Due Process of Law). In 

the concept of the rule of law, the principle 
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of legality is required in all its forms, 

namely that all actions of state and government 

administrators must be based on laws and regulations. 

Thus, every action or administrative action must 

be based on the rules or "rules and procedures" 

(regels). Therefore, based on the description 

of the concept of the rule of law that requires 

the rule of law, the a quo articles are organic 

provisions of the Constitution of 1945. Therefore, 

the a quo articles are constitutional provisions; 

 

d) That the evidence of the a quo articles is an 

organic provision from the Constitution of 1945 

reflected in Article 20A which regulates the 

constitutional functions and constitutional rights 

of the People’s Representative Council of the 

Republic of Indonesia, especially in Article 20A 

paragraph (4) which states that “Further provisions 

regarding the right of the People's Representative 

Council and the rights of members the People's 

Representative Council is regulated in the law”. 

Then the People's Representative Council of the 

Republic of Indonesia as a state institution 

has the power to form a law based on Article 20 

paragraph (1) of the Constitution of 1945 which 
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gives constitutional authority to the People's 

Representative Council of the Republic of Indonesia 

to form laws, and each draft law the law was 

discussed by the Indonesian Parliament and the 

President to obtain mutual agreement; 

 

e) Whereas the establishment of the a quo Law has 

been in line with the mandate of the Constitution 

of the Republic of Indonesia of 1945 and has 

fulfilled the terms and conditions as regulated 

in Law Number 12 of 2011 concerning Formation of 

Legislation. Whereas the vision, mission, and 

purpose of the formation of the a quo Law as 

the Second Amendment to Law Number 17 of 2014 

concerning the People’s Representative Assembly, 

People’s Representative Council, Regional Representative 

Council and Regional People’s Representative Council 

is to create a strengthening of representative 

institutions capable of implementing popular 

sovereignty on the basis of populace led by 

wisdom in consultation / representation, able 

to embody democratic values and absorb and 

fight for the aspirations of the people and 

regions in accordance with the demands of the 

development of the life of the nation and state; 
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f)  Whereas based on the above article's quotations, 

it can be seen that the provisions in the a quo 

articles are the original intent of the legislators 

as an open legal policy. The People’s Representative 

Council of the Republic of Indonesia cited the 

consideration of decision on number [3.17] in 

Constitutional Court Decision Number 51-52-

59/PUU-VI/2008 which states: 

 

“Considering whereas the Court in its function 

as the guardian of the Constitution it is impossible 

to cancel the Law or a portion of its contents, 

if the norm is an open delegation of authority 

that can be determined as a legal policy by the 

legislators. Even if the contents of a law are 

considered bad, the Court still cannot cancel 

it, because what is considered bad does not 

always mean unconstitutional, unless the legal 

policy product clearly violates morality, rationality 

and intolerable injustice." 

 

 Such legal views are in line with Constitutional 

Court Decision Number 010/PUU-III/2005 dated May 31, 

2005 which states: 
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"As long as the policy choices do not exceed 

the authority of the legislators, do not constitute 

an abuse of authority, and do not clearly contradict 

the Constitution of 1945, then such policy choices 

cannot be overturned by the Court". 

 

 Whereas therefore, the a quo articles are not 

only generally accepted norms, but are also an article 

which is classified as an open legal policy for 

lawmakers (open legal policy). The a quo articles 

are also a delegation of direct authority from the 

constitution, namely from Article 20 and Article 20A 

of the Constitution of 1945. Therefore, it is necessary 

for the Petitioners to understand that the matters 

pertaining to the Petitioners are not constituted as 

objectum litis for judicial review, however is an 

open legal policy for legislators (open legal policy). 

 

2.  MAIN SUBJECT OF THE PETITIONER 

 

a.  VIEW OF THE PEOPLE'S REPRESENTATIVE COUNCIL ON 

THE ARGUMENTATION OF THE PETITONERS  

 

1)  Review on Article 73 paragraph (3), paragraph 

(4), paragraph (5) and paragraph (6) of MD3 

Law 
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The Petitioners postulate 

 

"Whereas Article 73 Paragraph (3), Paragraph 

(4), Paragraph (5) and Paragraph (6) impair 

the Petitioners' constitutional rights to 

obtain fair legal certainty as Article 28D 

Paragraph (1) of the Constitution of 1945 

because it has the potential to be experienced 

by the Petitioners that forced summons may 

be carried out against the Petitioners, even 

though forced summons were instruments of 

People's Representative Council of the 

Republic of Indonesia to control power." 

(vide Revised Petition, page 13 number 15) 

 

a)  Whereas with regard to the Petitioner's 

argument, the People's Representative 

Council of the Republic of Indonesia 

believes that the concept of popular 

sovereignty is known and stated in the 

Indonesian constitution. Article 1 

paragraph (2) of the Third Amendment 

to the Constitution of 1945 states 

that "Sovereignty is in the hands of 

the people and implemented according 

to the Constitution". The concept of 
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popular sovereignty cannot be separated 

from the concept of Indonesia as a state 

of law as regulated in Article 1 paragraph 

(3) of the Constitution of 1945. Thus, 

people's sovereignty / mandate is 

carried out by branches of state power 

based on the Constitution of 1945, 

including the People's Representative 

Council of the Republic of Indonesia 

as one of the institutions legislative. 

 

b)  Whereas the People's Representative 

Council of the Republic of Indonesia 

as the institution of organizing people's 

sovereignty (people's sovereignty) has 

a very important and large function 

based on Article 20A paragraph (1) of 

the Constitution of 1945, namely the 

legislative function, budget function, 

and supervisory function. Formally 

constitutional, the position of the 

People's Representative Council of the 

Republic of Indonesia in the oversight 

function is placed as a support function 

as well as an integral part of the 
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implementation of the legislative function 

and the budget function. The authority 

possessed by the People's Representative 

Council of the Republic of Indonesia 

as an instrument of the state that carries 

out oversight functions in relation to 

strengthening the authority of the 

People's Representative Council of the 

Republic of Indonesia is to have open 

opportunities to interact with the people. 

 

c)  Whereas the function shows that the 

authority possessed by the People's 

Representative Council of the Republic 

of Indonesia is greater than the authority 

of other state institutions that are 

explicitly mentioned in the Constitution 

of 1945, specifically the authority of 

the Indonesian National Police, the 

Attorney General's Office and the 

Corruption Eradication Commission as 

law enforcement officers who also have 

the function of forced summons. Forced 

summons carried out by law enforcement 

officers is only carried out in the 
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context of law enforcement of a criminal 

offense, but forced summons by the 

People's Representative Council of the 

Republic of Indonesia are carried out 

in the context of carrying out the 

constitutional duties and functions of 

the People's Representative Council of 

the Republic of Indonesia as a people's 

representative namely to all national 

and state activities related to carrying 

out legislative functions, the budget 

function and the supervisory function 

as well as the function of people's 

representation in the context of exercising 

popular sovereignty. 

 

d)  Whereas the People's Representative Council 

of the Republic of Indonesia actually 

has carried out the oversight and oversight 

function of several cases faced by the 

people and state institutions, such as 

the First Travel case, the People's 

Representative Council of the Republic of 

Indonesia through Commission III and 

Commission VIII has called relevant 
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parties in a meeting at the People's 

Representative Council of the Republic 

of Indonesia in order that their 

explanation to be heard as well as an 

effort to find joint solutions. Then 

in the case of the attack on the investigator 

of Corruption Eradication Commission, 

Novel Baswedan, the People's Representative 

Council of the Republic of Indonesia 

through the Chairperson of the People's 

Representative Council of the Republic 

of Indonesia and Commission III in a 

meeting with the Police and in a 

hearing with the Corruption Eradication 

Commission gave special attention. Therefore, 

it is important to strengthen the oversight 

function of People's Representative 

Council of the Republic of Indonesia as 

a representative body of the people in 

carrying out people's sovereignty. 

 

e)  Whereas the a quo article is needed 

by the People's Representative Council 

of the Republic of Indonesia as a 

counterweight to counter the absolutism 
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of power (executive) used by the People's 

Representative Council of the Republic 

of Indonesia to supervise the Government. 

The dominance of power which is currently 

still in the executive sphere, further 

emphasizes the need for efforts to 

summon People's Representative Council 

of the Republic of Indonesia towards 

everyone in People's Representative 

Council of the Republic of Indonesia 

meetings. The issue of state administration 

and the dynamics of increasingly complex 

community life must certainly be known 

by the People's Representative Council 

of the Republic of Indonesia through 

a constitutional forum in the People's 

Representative Council of the Republic 

of Indonesia. This is done as a form 

of the People's Representative Council 

of the Republic of Indonesia's response 

to the problems that are happening or 

the existence of irregularities committed 

by everyone in an effort to provide 

alternative solutions to problems. 
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f)  Whereas the a quo Article is needed in 

the context of strengthening the parliament 

in the midst of strengthening the 

presidential system and to respond to 

the experience of the People's Representative 

Council of the Republic of Indonesia 

regarding the many absences of people 

/ institutions summoned by the People's 

Representative Council of the Republic 

of Indonesia in meetings of the People's 

Representative Council of the Republic 

of Indonesia, even state institutions 

which are the Work Partners of People's 

Representative Council of the Republic 

of Indonesia are also summoned several 

times by People's Representative Council 

of the Republic of Indonesia but not 

present. Then not all recommendations 

of the People's Representative Council 

of the Republic of Indonesia in the 

meeting were also followed up by the 

Government. Whereas the summons by the 

People's Representative Council of the 

Republic of Indonesia requires quick 

handling for the interests of the 
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people needed in the context of resolving 

a country's problems and/or making 

policies/ decisions of the state that 

concern the interests of the state. 

 

g)  Whereas the Petitioner in his petition 

has elaborated at length about the shift 

and development of the concept of 

sovereignty, starting from the sovereignty 

of God; king's sovereignty; state 

sovereignty: popular sovereignty; and 

rule of law. The Petitioner also realizes 

that the people's sovereignty is carried 

out by the people's representatives 

(representative system). The concept 

of representative democracy then gave 

birth to a representative institution 

in the Constitution of 1945 called the 

People's Representative Council of the 

Republic of Indonesia. However, the 

Petitioner then continued to connect 

with the people's relations with the 

People's Representative Council of 

the Republic of Indonesia. It should 

not be a vertical power relationship 
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(through forced instruments and hostages) 

but a horizontal relationship in the 

form of communication and aspirations, 

so that it becomes a context. The 

formulation of forced summons and 

hostages is addressed to parties whose 

intentions are not good, that is, which 

prevents the People's Representative 

Council of the Republic of Indonesia 

from carrying out its constitutional 

duties as a people's sovereign institution. 

Strengthening representative institutions 

has the essence of strengthening the 

people's sovereignty as well as respecting 

the people's sovereignty institutions. 

Conversely, a weakening of the people's 

representative institutions will harm 

the people themselves because oversight 

of the government becomes weak so that 

it allows the birth of an authoritarian 

regime. 

 

The Petitioners argues: 

 

"Whereas at present the instrument of forced 

summons and hostages (Article 204 of MD3 
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Law) is an instrument to support the right of 

questionnaires so that the oversight function 

of the behavior and policy of power is in 

accordance with the constitution. Whereas 

forced summons and hostages carried out 

outside the context of the exercise of the 

questionnaire right constitute an attempt 

to confront the institutions of the People's 

Representative Council of the Republic of 

Indonesia and the people as the sovereign 

holders. This is contrary to the constitutional 

design of the People's Representative Council 

of the Republic of Indonesia as an instrument 

for monitoring the behavior of power, not 

the people. Whereas because Article 73 

paragraph (3) regulates forced summons and 

hostages whose parameters are unclear in 

the context of which People's Representative 

Council functions are carried out, it can 

be interpreted that forced summons and 

hostages can be carried out in the legislative 

function and even in the budget function." 

(vide Revised Petition, pages 24-25 numbers 

3-6) 
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a)  Whereas against the Petitioner's argument 

the People's Representative Council of 

the Republic of Indonesia believes that 

the a quo articles shall be part of Chapter 

III about the People's Representative 

Council of the Republic of Indonesia in 

the Third Section concerning the Authority 

and Duties of the People's Representative 

Council. Whereas the authority and duties 

of the People's Representative Council 

of the Republic of Indonesia are in 

essence to carry out the functions of 

legislation, supervision and budget. 

That on the basis of the provision of 

the right of the People's Representative 

Council of the Republic of Indonesia 

to summon everyone in the meeting of 

People's Representative Council of the 

Republic of Indonesia as stipulated 

in Article 73 paragraph (1) of the a quo 

Law is in the context of exercising the 

constitutional authority and duties of 

the People's Representative Council of 

the Republic of Indonesia in particular 

the supervisory function. 
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b)  Whereas in carrying out the supervisory 

function, People's Representative Council 

of the Republic of Indonesia is given 

the right, one of which is the right to 

question. It is true that in Article 

204, the People's Representative Council 

of the Republic of Indonesia in carrying 

out its duties can summon Indonesian 

citizens and/or foreigners residing in 

Indonesia for questioning. Whereas in 

addition to the supervisory function 

stipulated in Article 204 in the 

context of the exercise of the right 

of inquiry, in accordance with Article 

20A of the Constitution of 1945, the 

People’s Representative Council also 

carries out the supervisory function 

as stipulated in Article 72 letter d, 

Article 73, Article 98 paragraph (3) 

and Article 227 of MD3 Law. This means 

that related to the provisions of Article 

73, the People’s Representative Council 

of the Republic of Indonesia in carrying 

out its authority and duties related 
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to the supervisory function has the 

right to call everyone to attend the 

People’s Representative Council of 

the Republic of Indonesia meeting. If the 

summoning instrument in the implementation 

of the People’s Representative Council 

of the Republic of Indonesia supervision 

function is only limited in the context 

of the implementation of the questionnaire 

right, namely by establishing a Special 

Committee, then based on MD3 Law and 

the People’s Representative Council 

of the Republic of Indonesia Standing 

Orders the proposal for the inquiry 

right is limited by at least 25 (twenty-

five) members of the People’s Representative 

Council of the Republic of Indonesia 

and more than 1 (one) faction and is 

limited to a short period of time 

that is must report the implementation 

of their duties to the People’s 

Representative Council of the Republic 

of Indonesia plenary meeting no later 

than 60 (sixty) days after the establishment 

of the questionnaire committee. Whereas 
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the oversight function outside the 

exercise of the questionnaire right can 

be carried out by all of the members 

of the People’s Representative Council's 

and members of the People’s Representative 

Council as individuals and is carried 

out in each People’s Representative 

Council of the Republic of Indonesia 

session and recess period by People’s 

Representative Council of the Republic 

of Indonesia members. Therefore, it is 

very difficult to separate the 3 (three) 

functions that are owned by the People’s 

Representative Council of the Republic 

of Indonesia for supervision in meetings 

of the People’s Representative Council 

of the Republic of Indonesia, because 

in the implementation of the oversight 

function can be carried out through 

oversight of the implementation of 

laws, the National Budget and Government 

policies. 

 

c)  That the summons by the People's 

Representative Council of the Republic 
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of Indonesia in the implementation of 

the supervisory function must be 

interpreted as part of the communication 

to convey the aspirations to the people's 

representatives. So it is natural that 

everyone must face the people's 

representatives, because checks and 

balances are not only needed in relations 

between the People's Representative 

Council of the Republic of Indonesia 

and the Government, but the institutional 

relations between the People's Representative 

Council of the Republic of Indonesia 

and individuals including the Petitioner 

as a citizen who has the right to 

vote in the General Election becomes 

important for done. 

 

The applicant argues: 

 

"That the legal uncertainty of the construction 

of Article 73 is more perfect when it is 

found in paragraph (6) when it seems to 

throw a burden on the police (Regulation of 

the Indonesian National Police) to set the 

parameters and when the enforceable forced 
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summons/hostage can be carried out." (Vide 

Revised Petition pages 25-26 number 7-8) 

 

a)  Whereas the Petitioners' argument argues 

that the People's Representative Council 

of the Republic of Indonesia believes 

that the People's Representative Council 

of the Republic of Indonesia institution 

has carried out the process and mechanism 

of forced summons and hostages in 

accordance with the applicable laws 

and regulations, where the domain / 

authority of law enforcement is carried 

out by law enforcement officials, which 

in this case is the Police force. This 

is in accordance with the legal 

considerations of the Constitutional 

Court in Decision Number 014/PUU-I/2003 

which states: 

 

"On the contrary, Article 30 paragraph 

(2) and paragraph (3) regarding Law 

in Composition and Position clearly 

state that forced summons or hostage 

taking are carried out in accordance 

with statutory regulations. This means 
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that the forced action of the body or 

the hostage taking is not carried out 

by the People's Representative Council, 

but is left to the legal process (due 

process of law). The interests of the 

People's Representative Council of 

the Republic of Indonesia are limited 

to the ways in which parties who are 

required to be present in the framework 

of carrying out the oversight function 

of the People's Legislative Assembly 

through the use of the right of inquiry 

can actually attend the hearing; 

 

Whereas therefore the Petitioner's 

argument stating that the construction 

of Article 73 paragraph (6) throws the 

burden on the police to regulate the 

parameters and when the enforceability 

of hostages is unwarranted. This means 

that the People's Representative Council 

of the Republic of Indonesia does not 

issue forced summons, do not make 

arrests, do not try, not sentence, 

and do not execute, so that it is clear 
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that the People's Representative Council 

of the Republic of Indonesia does not 

exceed its authority and interfere with 

the authority of other institutions. 

 

b)  That in fact the People's Representative 

Council of the Republic of Indonesia 

could carry out its own forced and 

hostage summons by making parliamentary 

police attached to law enforcement 

authority therein, but the People's 

Representative Council does not want 

to be arrogant, but still with civilized 

processes and mechanisms using the 

Indonesian National Police. 

 

PEOPLE’S REPRESENTATIVE COUNCIL'S VIEW ON TESTING 

ARTICLE 73 MD3 LAW ON THE QUESTION OF THE 

CONSTITUTIONAL JUDGE, PROF MARIA FARIDA INDRATI 

AND SUHARTOYO IN HEARING OF “LISTENING TO THE 

PEOPLE'S REPRESENTATIVE COUNCIL/PRESIDENT” ON 

APRIL 11, 2018 

 

The Honorable Constitutional Justice Prof. Maria 

Farida Indrati argues that: 
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a. Can the People's Representative Council 

form laws regardless of their contents, 

even though they are open legal policy? 

 

1. Whereas although based on Article 20 

paragraph (1) of the Constitution of 

1945 which states, "The People's 

Representative Council holds the power 

to form laws", but in carrying out the 

legislative function, the People's 

Representative Council of the Republic 

of Indonesia refers to Law Number 12 

of 2011 concerning Formation of Legislation 

which has provided material restrictions 

that can be regulated by law. Article 

10 paragraph (1) states: 

 

"Material content that must be regulated 

by Law contains: 

 

a.  further arrangements regarding the 

provisions of the Constitution 

of the Republic of Indonesia of 

1945; 

 

b.  orders a Law to be regulated by 

  Law; 
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c.  ratification of certain international 

agreements; 

 

d.  follow-up to the decision of the 

Constitutional Court; and/or 

 

e.  fulfillment of legal needs in 

  society." 

 

2.  That the establishment of the MD3 Law 

which is explicitly ordered by and in 

the Constitution of 1945 (Organic Law) 

which regulates the composition and 

position of the People's Representative 

Council also contains the authority 

intended to explain material content 

that is not yet clearly stated in the 

Constitution of 1945. So that the MD3 

Law becomes very important as the 

basis for further regulation of the 

procedures for carrying out the duties 

and authority of the People's Representative 

Council. 

 

b.  MD3 Law is said to be an organic law, 

meaning that it is an organizational law. 
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Because the MD3 Law is organic, the MD3 

Law only regulates the functions, authorities 

and rights of the institutions regulated 

therein. The problem is, can the MD3 Law, 

that regulates institutional and organizational 

nature (the address is those in the four 

institutions), regulate the public? 

 

1.  That MD3 Law as an organic law means 

that MD3 Law is a law that was formed 

based on the mandate of the Constitution 

of 1945 which regulates all provisions 

relating to the organization or 

institutions of the People's Representative 

Council of the Republic of Indonesia. 

This means that MD3 Law also regulates 

generally about the institutions of 

the People's Representative Council of 

the Republic of Indonesia, both inside 

and outside, but still related to the 

implementation of the constitutional 

duties of the People's Representative 

Council of the Republic of Indonesia. 

 

2.  Whereas because the provisions concerning 

the implementation of the tasks and 
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authorities of the People's Representative 

Council of the Republic of Indonesia 

are not limited to the Constitution 

of 1945 (contained in other articles 

other than the Chapter on the People's 

Representative Council of the Republic 

of Indonesia), the material content 

or any matters that can be regulated 

in the MD3 Law are not it is only 

limited by the regulation regarding 

the composition of the People's 

Representative Council [Article 19 

paragraph (2)], but the regulation 

concerning the Rights of the People's 

Representative Council and the Rights 

of Members of the People's Representative 

Council and the implementation of 

other duties and authorities may be 

subject to the content of MD3 Law. 

 

3.  Jimly Asshiddiqie mentioned that there 

are two things that need to be considered 

in the preparation of the law material, 

namely the general principle and the 

division of material (division). Regarding 
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the distribution of material, it was 

stated that it was easier to associate 

efforts to the distribution of material 

laws based on: the type of people to 

be regulated (kind of people affected); 

administrative organs involved; and the 

field of operational activities carried 

out by the organ concerned. (Jimly 

Asshiddiqie, Subject Law, Jakarta, 

Rajawali Press, 2010, pages. 235-240) 

 

c.  Because based on Article 20A paragraph (4) 

of the Constitution of 1945 states "Further 

provisions concerning the rights of the 

People's Representative Council and the 

rights of members of People's Representative 

Council are regulated in the law." Which 

means it can be in any law. Does it mean 

that the word "regulated by law" means that 

the rights of the People's Representative 

Council and Members of the People's 

Representative Council can be regulated in 

the MD3 Law which regulates the Institution? 

 

1.  Whereas articles in the Constitution 

of 1945 mandating to regulate the 
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People's Representative Council  of 

the Republic of Indonesia explicitly 

indeed only mention the composition 

of the People's Representative Council  

of the Republic of Indonesia to be 

regulated in the Law, but that does 

not mean that the contents of the MD3 

Law can only contain the composition 

of the People's Representative Council  

of the Republic of Indonesia, bearing 

in mind the mandate of the articles other 

articles related to the implementation 

of the functions, duties and authority 

of the People's Representative Council  

of the Republic of Indonesia. 

 

2.  That the Constitutional Court needs 

to understand the design of the Law 

on the People's Representative Council  

of the Republic of Indonesia as an 

organic law going forward is the 

existence of a Law on the People's 

Representative Council  of the Republic 

of Indonesia  that is separate from the 

People's Consultative Assembly, the 
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People’s Representative Council, and 

the Regional Representative Council, 

because actually based on the mandate 

of the Constitution of 1945, the 

People's Consultative Assembly, the 

People's Representative Council and 

the Regional Representative Council is 

regulated in the law alone, while the 

Regional People’s Representative Council 

becomes part of the law on regional 

government 

 

d.  What is the relationship between the 

People's Representative Council and the 

Indonesian National Police in forced 

summons and hostages because the People's 

Representative Council submits a request 

followed by the National Police must fulfill 

and then order the regional police? 

 

1.  Whereas the Constitution of 1945 has 

regulated the limitation and division 

of constitutional duties. The state 

organs which are explicitly mentioned in 

the constitution are formed to carry 

out state functions, namely the executive, 
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legislative and judiciary. The People's 

Representative Council of the Republic 

of Indonesia as the legislative body 

and the Republic of Indonesia National 

Police are under the executive and have 

a judicial function in exercising their 

respective powers requiring checks and 

balances. 

 

2.  That the relationship between the 

People’s Representative Council of the 

Republic of Indonesia and the Indonesian 

National Police is a partner in the 

entire implementation of the functions 

of People's Representative Council, 

namely legislation, budgeting and 

supervision. In the legislative function, 

in relation to supporting the implementation 

of the tasks of the Republic of 

Indonesia's National Police, the People’s 

Representative Council of the Republic 

of Indonesia has laid the foundation or 

work foundation Indonesian National 

Police through the establishment of the 

Law of the Indonesian National Police 
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and various relevant laws that delegate 

and support the implementation of the 

work of the Indonesian National Police. 

In the budget function, the People's 

Representative Council of the Republic of 

Indonesia has carried out the budget 

allocation, distribution and stabilization 

functions so that all Indonesian National 

Police work programs can be realized. 

In the oversight function, the main 

tasks and functions of the Republic 

of Indonesian National Police always 

receive supervision from the People's 

Representative Council of the Republic 

of Indonesia in various forms of activities, 

for example routine work meetings are 

held to explain the development and 

performance of the Indonesian National 

Police.  

 

3.  Whereas in fact there is no substantial 

difference in regulation in Article 

73 resulting from the amendment to 

the formulation of Article 73 in Law 

No. 17 of 2014 which had never been 
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declared contrary to the Constitution 

of 1945 had not even been petitioned 

for review to the Constitutional Court. 

Precisely Law No. 2 of 2018 fully 

understands that the institution 

authorized to conduct forced summons and 

hostage taking is the Police. The 

addition of the provisions regarding 

the obligation of the Police to fulfill 

the request of the People's Representative 

Council of the Republic of Indonesia, 

the procedure for forced and hostage 

calls and the mandate of delegation 

regulations (Regulation of the Chief 

of Indonesian National Police) are solely 

intended to provide clarification and 

legal certainty as well as to emphasize 

the relationship of authority between 

the People's Representative Council 

of the Republic of Indonesia and the 

Indonesian National Police. 

 

4.  That the obligation of the Indonesian 

National Police to fulfill the request 

of the People's Representative Council 
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becomes very basic and reasonable 

according to the law because Article 

245 paragraph (4) letter a of MD3 Law 

must contain at least the basis and 

reasons for forced summons etc. Although 

the Police are obliged, but of course 

the Police will see in advance the 

completeness of the request of the 

People's Representative Council of the 

Republic of Indonesia. The task of the 

police is to ensure that the People's 

Representative Council of the Republic 

of Indonesia requests are in accordance 

with the provisions of the legislation 

and then the Police make the People's 

Representative Council of the Republic 

of Indonesia request based on the 

applicable laws and regulations. 

 

5.  That the People's Representative Council 

of the Republic of Indonesia has also 

used the legal considerations of the 

Constitutional Court in the Constitutional 

Court Decision Number 014/PUU-I/2003 

in using the Indonesian National Police 
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to make forced summons and hostages at 

the request of the People's Representative 

Council of the Republic of Indonesia, 

which states: 

 

"Forced summons or hostage taking 

by the People's Representative 

Council of the Republic of Indonesia 

only applies / is carried out in 

accordance with statutory provisions. 

This means that coercive measures 

and hostage taking are not carried 

out by the Indonesian People's 

Representative Council of the 

Republic of Indonesia themselves, 

but are left to the legal process 

(due process of law) in collaboration 

with the Indonesian National Police. 

The interests of the People's 

Representative Council of the 

Republic of Indonesia are limited 

to the way for those who are required 

to be present in the context of 

carrying out the oversight function 

of the People's Representative 
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Council of the Republic of Indonesia 

through the use of the questionnaire 

right to be present at the hearing. 

 

Honorable Constitutional Justice Suhartoyo stated 

that "The actual summons in fact frame is not it 

or not? Then is the implementation also deprivation 

of independence?" 

 

That the People's Representative Council 

of the Republic of Indonesia believes that in 

the context of carrying out the duties and 

authority of the People's Representative Council 

of the Republic of Indonesia, especially in the 

context of the implementation of the supervisory 

function in general, forced summons are not a 

pro justicia frame. The oversight function carried 

out through forums in the People’s Representatives 

Council of the Republic of Indonesia such as working 

meetings, Hearing Meeting and General Hearing Meeting 

is intended to receive reports, clarifications, 

explanations and in order to solve a problem. 

Then related to hostages, it is not intended to 

deprive everyone of independence. Hostages are 

carried out only to request information. 
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2)  Testing of Article 122 letter l of MD3 Law 

 

The Petitioner argues: 

 

"Whereas a quo articles has the potential to 

impair the constitutional rights of the Petitioners 

to obtain freedom to express their thoughts orally 

and in writing, etc., as regulated in Article 

28, Article 28C paragraph (2), Article 28F and 

Article 28I paragraph (1) of the Constitution of 

1945. Happened because the a quo articles did 

not provide clear definitions and limits on the 

meaning of demeaning the honor of the People's 

Representative Council of the Republic of Indonesia 

and members of the People's Representative Council 

of the Republic of Indonesia, so that it opened 

a gap to be interpreted differently, because 

criticism / opinions on the People's Representative 

Council of the Republic of Indonesia and People's 

Representative Council of the Republic of Indonesia 

members could be seen as degrading the honor of 

the People's Representative Council of the Republic 

of Indonesia and members of the Indonesian 

Parliament." (vide Revised Petition, pages 14-

15 number 16). 
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a)  That the Petitioners' argument argues that 

the People's Representative Council of the 

Republic of Indonesia believes that the 

regulation of the contempt of parliament 

has not been explicitly stipulated in the 

laws and regulations in Indonesia, particularly 

in the MD3 Law. However, the People's 

Representative Council of the Republic of 

Indonesia considers it necessary to maintain 

the dignity and dignity and honor of the 

People's Representative Council of the 

Republic of Indonesia as a people's representative 

institution in Article 122 letter l of MD3 

Law. This was historically motivated by the 

concept of democracy within the framework 

of popular sovereignty which includes the 

principle of the people, by the people, 

and for the people and with the people who 

see the highest power in the hands of the 

people, from the people, for the interests 

of the people, and held together with the 

people too. (Jimly Asshiddiqie, The Idea 

of People's Sovereignty in the Constitution 

and Its Implementation in Indonesia, Ichtiar 

Baru-van Hoeve, 1994.) One of the manifestations 
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of the concept of democracy is carried out 

by maintaining and upholding the honor and 

dignity of the People's Representative 

Council of the Republic of Indonesia as a 

representative body of the people which is 

a reflection of the sovereignty of the entire 

Indonesian people in accordance with Article 

1 paragraph (2) of the Constitution of 

1945; 

 

b)  That one of the roles of the People's 

Representative Council of the Republic of 

Indonesia in the modern government system is 

to keep an eye on and maintain the dignity 

and dignity of the People's Representative 

Council of the Republic of Indonesia, because 

the dignity and dignity of the People's 

Representative Council of the Republic of 

Indonesia actually depends on the behavior 

of the People's Representative Council of 

the Republic of Indonesia member. Therefore, 

the formation of an independent and professional 

of the Honorary Court of the Council is 

needed to maintain the authority of the People's 

Representative Council of the Republic of 
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Indonesia which is shown by members of the 

People’s Representative Council of the Republic 

of Indonesia, especially in the conditions 

of modern parliamentary powers which are 

of course more likely to lead to abuse of 

power. (Bagir Manan, Constitutional Theory 

and Politics, FH UII Press, Yogyakarta, 2004, 

page 221); 

 

c)  That the Honorary Court of the Council as 

an ethics enforcement agency in a representative 

institution is very important in its position 

in order to maintain the morale and dignity 

of the People’s Representative Council Of 

the Republic of Indonesia and members of 

the People’s Representative Council of 

the Republic of Indonesia. One of the very 

big implications of strengthening the Honorary 

Court of the Council is to be equipped with 

a variety of tasks, functions and authorities 

to be carried out appropriately, efficiently, 

accountably, and fairly in order to maintain 

the dignity and dignity of the People’s 

Representative Council of the Republic of 

Indonesia both institutionally and individually 
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as members of the People’s Representative 

Council of the Republic of Indonesia. This 

is regulated in Article 121A, Article 122 

and Article 122A and Article 122B of MD3 

Law; 

 

d)  That ethics enforcement in the People’s 

Representative Council of the Republic of 

Indonesia becomes important besides law 

enforcement because law enforcement often 

ignores aspects of ethics and morality. 

This is consistent with Prof.'s view Jimly 

Asshiddiqie who stated that "Many examples 

of law enforcement cases that put aside 

aspects of ethics and morality, make law 

enforcement dry from a sense of justice in 

society. Many other cases that are ethically 

and morally should be considered, but ruled 

out for reasons of law enforcement. This 

is happening now. In fact, the law is floating 

in a sea of ethics. Because it builds 

ethics first before law enforcement, we 

need to do this to support our legal system. 

Because all this time the ethical problem 

is only considered a private matter. As 
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long as morality and the ethical system do 

not function, there will be no legal justice 

in this nation”. (Delivered by Jimly Asshiddiqie 

during the National Ethics Conference at 

the Borobudur Hotel, Jakarta, Wednesday (5/4) 

in 

http://nasional.republika.co.id/berita/nas

ional/hukum/17/04/05/onxe9x361-jimly-

assiddiqie-hukum-tanpa-etika-melahirkan-

ketidakadilan accessed on 9 April 2018); 

 

e)  That the People’s Representative Council 

of the Republic of Indonesia in carrying 

out its supervisory function regarding the 

Corruption Eradication Commission's questionnaire 

rights is misinterpreted as an effort to 

weaken, when in fact the Corruption Eradication 

Commission's inquiry committee was used by 

the People’s Representative Council of the 

Republic of Indonesia to strengthen the 

Corruption Eradication Commission institution. 

Based on this, so that there is no opinion 

on the weakening of the oversight function 

of the People’s Representative Council of the 

Republic of Indonesia, it is deemed necessary 
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for the People’s Representative Council of 

the Republic of Indonesia to strengthen the 

honor of the People’s Representative Council 

of the Republic of Indonesia through 

constitutional means; 

 

f)  That later in various laws, the People’s 

Representative Council of the Republic of 

Indonesia has made arrangements regarding 

contempt of court and insults to the presidential 

institution. Therefore, it is a natural 

thing that the Representative Council of the 

Republic of Indonesia as the representative 

body of the people who operates the sovereignty 

who has the power to form laws has a 

regulation regarding the contempt of parliament 

in carrying out its constitutional duties; 

 

The applicant argues: 

 

"Whereas when viewed from the constitutional 

design of the People’s Representative Council 

of the Republic of Indonesia, it is contradictory 

because legal steps or other efforts carried 

out by the People’s Representative Council 

of the Republic of Indonesia should be aimed 



 

160 

 

at the perpetrators of power, not individuals, 

groups of people or legal entities. The 

legal efforts undertaken by the People’s 

Representative Council of the Republic of 

Indonesia through the Honorary Court of the 

Council will actually undermine the spirit 

and position of the People’s Representative 

Council as a representative body of the 

people". (vide Revised Petition page 26 

numbers 2-3) 

 

Whereas against the Petitioner's argument, the 

People’s Representative Council of the Republic 

of Indonesia views that the legal steps and/or 

other steps taken by the Council Honorary Court 

are carried out to strengthen the People’s Representative 

Council of the Republic of Indonesia in order to 

maintain the morale and dignity of the People’s 

Representative Council of the Republic of 

Indonesia and members of the People’s Representative 

Council of the Republic of Indonesia as a form 

of strengthening the people's sovereignty as 

well as respecting the people's sovereignty 

institutions. That because the interests of 

safeguarding the honor of the People’s Representative 
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Council of the Republic of Indonesia and members 

of the People’s Representative Council of the 

Republic of Indonesia are not intended to protect 

the interests of the People’s Representative 

Council of the Republic of Indonesia and members 

of the People’s Representative Council of the 

Republic of Indonesia only, but for the people 

in general because if the institution of organizing 

people's sovereignty, namely the People’s Representative 

Council of the Republic of Indonesia is weak, 

then it has the potential to create executive 

power dominance which has implications for oversight 

of the government is weak so as to allow the 

birth of an authoritarian regime; 

 

VIEW OF PEOPLE’S REPRESENTATIVE COUNCIL ON 

REVIWING ARTICLE 122 LETTERS L MD3 LAW ON THE 

QUESTION OF THE NOBLE JUDGE CONSTITUTION, SUHARTOYO, 

IN THE HEARING: "LISTENING TO THE EXPRESSION OF 

PEOPLE’S REPRESENTATIVE COUNCIL / PRESIDENT" ON 

APRIL 11, 2018 

 

The Honorable Constitutional Justice Suhartoyo 

stated that "Actually, all of that has been regulated 

in the Criminal Law Code. Well, then the People’s 
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Representative Council regulates separately in 

this MD3 Law. Is it then not overbody or redundant?" 

 

That the People’s Representative Council 

of the Republic of Indonesia believes that the 

content of the MD3 Law can be considered from 

several related laws such as the Criminal Code. 

It is true that in general it has been regulated 

in the Criminal Code, but it needs to be regulated 

specifically in the MD3 Law because at this time 

the canal is unclear and the duties of maturity 

are very broad and the work of members of the People’s 

Representative Council is not limited by time (1 

period). Article 122 letter l which gives authority 

to the Honorary Court of the Council is intended 

to provide legal certainty to the container and 

filter to ensure that the behavior of members of 

the People’s Representative Council as part of 

the interests of People’s Representative Council 

institutions must be protected; 

 

3)  Reviewing Article 245 paragraph (1) of MD3 Law 

 

The petition argues: 

 

"Therefore there is a word "no" it can be interpreted 

that all criminal acts can be interpreted as 



 

163 

 

part of the right to immunity so that all criminal 

acts cannot reach members of the People’s Representative 

Council of the Republic of Indonesia. Then the 

phrase "after getting a consideration from the 

Council Honorary Court" could potentially hinder 

or even stop the mechanism of the President's 

approval related to the summons and request for 

information to members of the People’s Representative 

Council of the Republic of Indonesia regarding 

the President not being able to leave if he has 

not received the Council Honorary Court consideration"(Vide 

Revised Petition page 15-16 number 17) 

 

a)  Whereas the Petitioners' argument argues 

that the People’s Representative Council 

of the Republic of Indonesia is of the view 

that the function of the parliament or people's 

representative institutions is to receive 

and convey the aspirations of the people 

or people they represent. Parliament is 

derived from the word ‘Parler’ (French) which 

means ‘speak’. Then what was discussed? that 

is, the Parliament voices the truth in order 

to represent the people, then the right to 

immunity is important to be owned by members 
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of the People’s Representative Council of 

the Republic of Indonesia. That how terrible 

if parliament is not equipped with immunity 

rights. How the power of the King or Head 

of State will have the potential to be 

abused in order to cover up the truth and 

for the sake of mere permanence of power; 

 

b)  That a more concrete form of parliamentary 

immunity came from a hearing in the British 

parliament in 1397, when the House of Commons 

passed a bill that condemned the financial 

scandal of King Richard II of England. 

Thomas Haxey, a member of the House of Commons 

who was behind the act of resistance against 

King Richard II was later tried and sentenced 

to death on the basis of accusations of 

treason. After getting pressure from the 

House of Commons, the sentence against Haxey 

was not carried out and Haxey received 

forgiveness from the King. The Haxey incident 

has prompted the House of Commons to review 

parliaments' rights to discuss and debate 

complete freedom and independence without 

the intervention of the King. Freedom of 
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speech was introduced to the House of Commons 

in the early 16th century and was later 

stipulated in the Bill of Rights in 1689, 

which affirmed the protection of the speeches 

and actions of parliament from all forms 

of interference or objections from outside 

the parliament. The 1689 Bill of Rights 

guarantees full freedom of speech in 

parliament and prevents the court from 

questioning the workings of parliament 

through judicial review. The Haxey incident 

is clear evidence that gives us full 

awareness that Members of Parliament must have 

"fangs" in fighting for the aspirations of the 

people. One of these "fangs" is the Right 

to Immunity; 

 

c)  Whereas members of the People’s Representative 

Council of the Republic of Indonesia are 

granted a number of rights, one of which 

is the right to immunity based on Article 

20A paragraph (3) of the Constitution of 

1945 which states "in addition to the 

rights stipulated in other articles, this 

Constitution, every member of the People’s 
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Representatives Council has the right to 

submit questions, convey proposals and opinions 

and the right of immunity". This means that 

regulated immunity rights are not restricted. 

The exercise of the constitutional rights and 

functions of members of the People’s Representative 

Council of the Republic of Indonesia must 

be balanced with adequate and proportional 

legal protection, so that members of the 

People’s Representative Council of the 

Republic of Indonesia are not easily and 

may not even be criminalized at the time 

and/or in the context of carrying out their 

constitutional functions and powers. The 

existence of this immunity right will make 

members of the Indonesian Parliament able 

to carry out their duties and authorities 

effectively to voice the interests of the 

nation and state. It is clear, the implementation 

must remain within the corridor of the applicable 

laws and regulations so that there is no 

abuse of power. The immunity rights of members 

of the People’s Representative Council of 

the Republic of Indonesia are to protect 

and support the smooth functioning of members 
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of the People’s Representative Council of 

the Republic of Indonesia in carrying out 

their constitutional powers and duties to 

fight for the interests of the people, nation 

and the Republic of Indonesia; 

 

d)  That it is necessary to understand that the 

main purpose of parliamentary immunity rights 

is to protect members of parliament from 

undue pressure which aims to prevent them 

from fulfilling their functions properly. The 

right of immunity allows parliaments’ to 

speak freely and express their opinions 

about certain political conditions without 

fear of retaliation based on political motives; 

 

e)  That according to Dr. Ni'Matul Huda, S.H., M. Hum 

(2016) in his book "Indonesian Constitutional 

Law, Revised Edition", pages 105-115 is of the 

view that the checks and balances of the branches 

of legislative, executive and judicial power are 

meant by the three branches legislative, executive 

and judicial powers are equally equal and mutually 

control one another. With this principle of checks 

and balances, state power can be regulated, 

limited and even controlled as well as possible 



 

168 

 

so that the abuse of power by state administrators 

or individuals who happen to be occupying positions 

in the relevant state institutions can be prevented 

and dealt with as well as possible. the good. 

Amendments to the Constitution of 1945 have corrected 

the weaknesses contained in the Constitution of 

1945, where executive power is too large without 

adequate checks and balances; 

 

f)  That with the President's vast power in the 

presidential government system which makes the 

President's role more prominent than the role 

of the legislative body, the function of checks 

and balances is very important so that power 

absolutism does not occur. Therefore, in order 

to protect members of the Indonesian Parliament 

in conducting checks and balances so that absolutism 

of power does not occur, it is necessary to have 

the Right to Immunity in carrying out their 

constitutional duties and functions; 

 

g)  That the practice of applying the principle of 

checks and balances in legal action to members 

of parliament, as referred to in Article 245 

paragraph (1) of Law Number 2 of 2018 concerning 

Amendments to Second of Law Number 17 of 2014 
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concerning the People's Consultative Assembly, 

the People's Representative Council, the Regional 

Representative Council and Regional People's 

Representative Council can be found in the 

parliament of other countries such as South Korea. 

In this case, the treatment of members of the South 

Korean Parliament stipulated in the National 

Assembly Act, a judge from a competent court 

wanting approval from the National Assembly to 

arrest or detain members of the National Assembly 

must submit to the Government a request for approval 

for detention before issuing a warrant, and The 

Government is obliged, upon receipt, to make a 

request for arrest approval to the National 

Assembly without delay [Article 26 paragraph 

(1)]. After receiving an application for approval 

for arrest, the Chairperson of the National 

Assembly/Speaker must report to the first plenary 

session, and must be decided within 24 (twenty 

four) hours thereafter and within 72 (seventy 

two) hours of being reported at the hearing 

plenary. Regarding the notification regarding 

the arrest of Members of the National Assembly, 

that when there are members of the National 

Assembly who are arrested or detained, the Government 
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immediately notifies the Chairperson of the National 

Assembly regarding the arrest or detention with 

his warrant. The same thing applies in the case 

of extended periods of detention. (Article 27). 

In Article 28 it is stated, if a member of the 

National Assembly proposes the release of members 

of the National Assembly who are arrested or 

detained, the request is to be jointly signed 

by at least 1/4 members of the National Assembly 

and submitted to the Chairperson of the National 

Assembly / Speaker for publication; 

 

The Petitioner argues: 

 

"Whereas the emergence of the word" no "in a 

contario raises the interpretation of the written 

consent of the President only if the crime" is 

not "related to the duties of members of the 

People’s Representative Council, whereas if it 

relates to the duties of members of the People’s 

Representative Council, then the President's written 

approval is not required. Though it should have 

been given related to the relationship with the 

duties of members of the Indonesian Parliament. 

Whereas the word "no" can also be interpreted 

as all criminal acts which can be interpreted 
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as part of the immunity rights stipulated in 

Article 224. Immunity rights are extended without 

limits (absolute) so that all criminal acts are 

difficult to reach members of the People’s Representative 

Council of the Republic of Indonesia" (vide Revised 

Petition page 28-29 numbers 3-4) 

 

That with regard to the Petitioners' argument, 

the People’s Representative Council of the Republic 

of Indonesia believes that to carry out its 

duties and authorities, members of the People’s 

Representative Council of the Republic of Indonesia 

need to be equipped with an instrument or device 

of immunity that ensures the implementation of 

their duties and authorities can run well and 

smoothly in accordance with the interests of 

the community, nation, and the State which 

guarantees members of the People’s Representative 

Council of the Republic of Indonesia to be free 

to speak and have an opinion in order to carry 

out its duties and authorities. The exercise of 

the right to immunity in the form of the right 

of free speech (Freedom of Speech), in principle, 

is not limited, as long as it is carried out in 

carrying out its duties and authorities as a 
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member of the Republic of Indonesia Parliament. 

People need to know that the work of the People’s 

Representative Council of the Republic of Indonesia 

is 24 hours, 7 days a week, 365 days a year. It is 

very difficult to distinguish where when members of 

the People’s Representative Council of the Republic 

of Indonesia are not in a position to serve as 

Members of the Council and which when serving 

as Members of the Council. Membership status of 

the People’s Representative Council of the Republic 

of Indonesia has become an identity that is 

inherent in every member of the People’s Representative 

Council of the Republic of Indonesia for 24 hours, 

wherever he is. Therefore, the right to immunity 

is always inherent in every member of the People’s 

Representative Council of the Republic of Indonesia. 

In other words, the opinion that the right to 

immunity may become invalid when members of the 

People’s Representative Council of the Republic 

of Indonesia exercise freedom of speech outside 

its duties and authority, is something that can 

be said to be impossible. it is very difficult 

to separate the activities/activities of members 

of the People’s Representative Council of the 

Republic of Indonesia in carrying out their duties 
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or not, because members of the People’s Representative 

Council of the Republic of Indonesia carry out 

full-time tasks, even during recess even members 

of the People’s Representative Council carry out 

tasks in their respective electoral districts, 

because all the activities members of the People’s 

Representative Council of the Republic of Indonesia 

always have a connection with the constitutional 

duties of the People’s Representative Council of 

the Republic of Indonesia. Therefore, the task of 

the Council Honorary Court is to filter and/or 

evaluate the activities carried out by members 

of the People’s Representative Council of the 

Republic of Indonesia; 

 

The Petitioner argues: 

 

"That the word" after "in this article makes 

the norm provisions on the phrase" the written 

agreement of the President "cannot be issued if 

it does not receive consideration from the Council 

Honorary Court. This will certainly hinder the 

disclosure of facts of any criminal event handled 

by law enforcement"(vide Revised of Petitions 

page 29 number 5) 
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a)  Whereas with regard to the Petitioner's 

arguments, the People’s Representative Council 

of the Republic of Indonesia believes that 

it is necessary to see comparisons with 

fellow state institutions, for example the 

President. Article 7A of the Constitution 

of 1945 states that "The President and/or 

Vice President may be dismissed during their 

term of office by the People's Consultative 

Assembly upon the proposal of the People’s 

Representatives Council, whether they have 

been proven to have violated the law in the 

form of betrayal of the state, corruption, 

bribery, other serious criminal offenses, 

or despicable act or if it is proven that it 

no longer meets the requirements as President 

and/or Vice-President.” In this context, 

there is a special procedural law for the 

President if violating the law whose proof 

is not carried out through the process 

of law enforcement through ordinary procedural 

law. So that the process of law enforcement 

against the President and members of the 

People’s Representative Council of the Republic 

of Indonesia which are equally elected by 
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the people through the General Election 

can be treated equally; 

 

b)  Whereas the provisions of Article 245 

paragraph (2) of the MD3 Law which provides 

an exception to the entry into force of 

Article 245 paragraph (1) of the MD3 Law 

confirms that the immunity rights of members 

of the People’s Representative Council of 

the Republic of Indonesia do not apply in 

certain circumstances so that no approval 

from the President is needed (not absolute). 

This means that the provisions of Article 

245 paragraph (1) of the MD3 Law does not 

conflict with the Constitution of 1945; 

 

c)  Whereas the provisions of Article 245 

paragraph (1) of MD3 Law are precisely part 

of the implementation of the principle of 

presumption of innocence and equality of 

legal position, bearing in mind that the 

image of the People’s Representative Council 

of the Republic of Indonesia as an institution 

is highly dependent on the image of members 

of the People’s Representative Council of 

the Republic of Indonesia as an inseparable 
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part of the People’s Representative Council 

of the Republic of Indonesia. That the 

regulation of the norm is not intended to 

obstruct the process of law enforcement, but 

rather a certainty that the summons to 

members of the People’s Representative Council 

of the Republic of Indonesia has evidence 

or a strong legal basis 

 

b.  VIEW OF PEOPLE’S REPRESENTATIVE COUNCIL VIEW ON 

THE ARGUMENTATION OF THE PETITIONERS  

 

b.1  RIGHTS OF THE PEOPLE’S REPRESENTATIVE COUNCIL 

TO CALL BY FORCED AND TAKE HOSTAHE FOR 

EVERYONE USING POLICE [ARTICLE 73 ARTICLE 

(3), ARTICLE (4), ARTICLE (5) AND ARTICLE 

(6) of MD3 LAW] 

 

1)  Whereas if you look historically at 

the formulation of Article 73 in Law 

No. 17 of 2014 and try to make comparisons 

with Article 73 of the results of 

changes in the Law a quo, then it can 

be systematically described in the 

following table: 
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LAW NO. 17 OF 2014 LAW NO. 2 OF 2018 

COMPARISON 

INFORMATION 

The People’s 

Representative 

Council in carrying 

out its authority 

and duties, has the 

right to summon 

state officials, 

government officials, 

legal entities, or 

citizens in writing 

to attend meeting 

of the People’s 

Representative 

Council. 

The People’s 

Representative 

Council in exercising 

its authority and 

duties, has the right 

to summon everyone 

in writing to attend 

meeting of the People’s 

Representative Council. 

a. Both are intended 

to carry out the 

authority and 

duties of the 

People’s 

Representative 

Council 

b. The phrase "state 

official, government 

official, legal 

entity, or community 

member" is REPLACED 

TO "everyone" with 

the explanation 

"Everyone is an 

individual or 

legal entity or 

a state official 

or government 

official." 

Every state official, 

government official, 

Everyone must 

fulfill the summons 
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legal entity, or 

community member 

must fulfill the 

summons of the 

People’s Representative 

Council as referred 

to in paragraph (1). 

of the People’s 

Representative 

Council as referred 

to in paragraph (1). 

In the event that a 

state official 

and/or government 

official as referred 

to in paragraph (2) 

does not attend to 

meet the summons 

after being 

summoned 3 (three) 

times in a row 

without a valid 

reason, the People’s 

Representative 

Council can use the 

right of 

interpellation, the 

right of inquiry, 

Deleted There is no 

difference in the 

treatment of the 

rights used by the 

People’s Representative 

Council in exercising 

the authority of 

its duties in the 

oversight function. 
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or the right to 

express opinions or 

members of the 

People’s Representative 

Council can exercise 

the right to ask 

questions. 

In the event that a 

legal entity and/or 

community member as 

referred to in 

paragraph (2) is 

absent after being 

summoned 3 (three) 

times in a row 

without a valid 

reason, the People’s 

Representative 

Council has the 

right to make a 

forced summons 

using the Indonesian 

National Police. 

In the event that 

every person as 

referred to in 

paragraph (2) is 

absent after being 

summoned 3 (three) 

times in a row 

without a valid and 

valid reason, the 

People’s 

Representative 

Council has the 

right to make a 

forced summons using 

the Indonesian 

National Police. 

1. There is no 

substantial 

difference, because 

the People’s 

Representative 

Council's forced 

summons is exercised 

using the Indonesian 

National Police 

2. Forced summons 

can only be made 

if everyone is 

absent after 

being called 3 

(three) times in 

a row without a 

valid and valid 
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reason 

There is no mechanism The forced summons 

as referred to in 

paragraph (3) are 

carried out under 

the following 

conditions: 

Law Number 2 of 

2018 regulates the 

mechanism / 

procedure of forced 

summons, which were 

not previously 

regulated in Law 

No. 17 of 2014. It 

is intended to 

provide legal 

certainty in the 

implementation of 

forced summons 

against everyone. 

 The appointment of 

the Chief of 

Indonesian National 

Police is as a form 

of legal certainty 

of the authorized 

institution. 

In the event that a 

forced summons as 

In the case of 

carrying out forced 

Both of them 

regulate the same 
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referred to in 

paragraph (4) is 

not fulfilled 

without a valid 

reason, the person 

concerned can be 

held hostage no 

later than 30 (thirty) 

days in accordance 

with the provisions 

of the legislation 

summons as referred 

to in paragraph (4), 

the Indonesian 

National Police can 

take everyone 

hostage for a 

maximum of 30 

(thirty) days 

thing about 

hostages for 

everyone that can 

be done by the 

Indonesian National 

Police in carrying 

out forced summons. 

There is no mandate 

for delegation 

regulations 

Further provisions 

regarding forced 

summons as referred 

to in paragraph (4) 

and hostage taking 

as referred to in 

paragraph (5) are 

regulated by the 

Republic of 

Indonesian National 

Police Regulations. 

Further provisions 

regarding forced 

summons as referred 

to in paragraph (4) 

and hostage taking 

as referred to in 

paragraph (5) are 

regulated by the 

Republic of 

Indonesian National 

Police Regulations. 

 

Based on the comparison table above, it can be 

concluded that in fact there is no substantial 
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difference in the a quo Article with the 

formulation of Article 73 in Law No. 17 of 2014, 

due to the change in the phrase "every person", 

eliminating the difference in the treatment of 

the use of the forced call rights of the 

People’s Representative Council Of The Republic 

Of Indonesia (object) and the addition of procedures 

for forced summons and the mandate of the delegation 

(Regulation of Chief of the Indonesian National 

Police) solely intended to provide legal clarification 

and certainty. If you understand the a quo articles 

of MD3 Law systematically and grammatically as 

described above, then the use of the right of 

forced summons by the People’s Representative 

Council of the Republic of Indonesia using the 

Indonesian National Police can only be done: 

 

a.  in carrying out the authority and duties 

of the People’s Representative Council of 

the Republic of Indonesia; 

 

b.  for every person who is officially called 

/ written by the People’s Representative 

Council of the Republic of Indonesia to 

attend the People’s Representative Council 

of the Republic of Indonesia meeting; 
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c.  if everyone does not attend to fulfill their 

obligations after being called 3 (three) 

times in a row by not giving (without) 

reasonable and valid reasons; and 

 

d.  in the case of carrying out a summons, the 

Indonesian National Police can take everyone 

hostage for 30 (thirty) days. 

 

Whereas therefore the forced summons and 

hostages by the People’s Representative Council 

of the Republic of Indonesia are carried out 

based on the law, namely if every person who is 

called is absent 3 (three) times in a row without 

a proper and valid reason can be summoned forcibly 

by using the Indonesian National Police. Whereas 

the People’s Representative Council of the Republic 

of Indonesia in implementing Article 73 of MD3 

Law is in accordance with its constitutional 

authority and duties in the context of carrying 

out its supervisory function to carry out people's 

sovereignty in accordance with the provisions 

of the legislation. Whereas therefore, the Petitioners 

do not need to worry that the enactment of the 

provisions of the a quo articles will harm their 
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constitutional rights granted by the Constitution 

of 1945. 

 

2)  That in the framework of carrying out the oversight 

function of the People’s Representative Council 

of the Republic of Indonesia is given the right 

to summon everyone as stipulated in the a quo 

articles of MD3 Law in line with the Constitutional 

Court Decision Number 014/PUU-I/2003 which in 

its legal considerations states that: 

 

1.  Specifically, regarding summons by People’s 

Representative Council of the Republic of 

Indonesia,... one of the functions inherent 

in the People’s Representative Council's 

institutions is the oversight function. In 

the framework of the oversight function, 

the People’s Representative Council is 

granted a number of rights. 

 

2.  Forced summons or hostage taking by the 

People’s Representative Council of the Republic 

of Indonesia only applies / is carried out 

in accordance with statutory provisions. This 

means that coercive measures and hostage 

taking are not carried out by the People’s 
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Representative Council of the Republic of 

Indonesia themselves, but are left to the 

legal process (due process of law) in collaboration 

with the Indonesian National Police. The 

interests of the People’s Representative 

Council of the Republic of Indonesia are 

limited to the way for those who are 

required to be present in the context of 

implementing the People’s Representative 

Council's supervisory function through the 

use of the inquiry right to be present at 

the hearing. 

 

3)  Whereas the provisions of the a quo articles 

regarding the right to call forcibly by the 

People’s Representative Council of the Republic 

of Indonesia are an implementation of the concept 

of forcibly calling someone whose information 

(subpoena rights) is deemed necessary to be 

adopted by the legislative body. Whereas in 

comparison the rights of the subpoena are also 

owned by legislative bodies in several other 

countries, such as in the United States and in 

New Zealand. The subpoena rights are considered 

important to be owned by the People’s Representative 
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Council of the Republic of Indonesia as a 

legislative body representing the people to 

make an effort to investigate an issue related 

to social, national and state life that is allegedly 

contrary to statutory regulations, where the 

investigation is not an investigation in the 

domain of the process law enforcement (pro 

justicia). 

 

4)  That the concept of subpoena rights has been 

known for a long time and is commonly used by 

parliaments or representative bodies in many 

countries. Etymologically, the term "subpoena" 

comes from Middle English "suppena" and Latin 

"subpoena" which means "under penalty" or under 

criminal threats. (Webster's New Collegiate Dictionary, 

(8th ed. 1976), page 1160). In the Merriam-Webster 

Dictionary, Subpoena is a writ commanding a person 

designated in it to appear in court under a penalty 

for failure. (See (online)  

https://www.merriamwebster.com/dictionary/subpoena). 

Generally, there are two types of subpoena, namely: 

 

1.  Subpoena ad testandum; orders to someone 

to testify before an authorized institution 
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that can be sanctioned if it does not 

meet. 

 

2.  Subpoena decum tecum; orders to a person 

or organization to submit physical evidence 

(physical evidence) to an authorized institution 

that can be sanctioned if it does not meet. 

 

5)  Whereas the subpoena is then interpreted as a 

summons issued by government institutions, 

especially the court, to obtain testimony and 

evidence from witnesses by force and criminal 

threats if the witness does not fulfill it. The 

concept of summoning someone with a forced 

attempt to attend and submit a document was 

initially necessary for the benefit of the 

court, but this concept was later developed and 

used for other state institutions, including 

the legislature. At the US Congress, for example: 

 

“Congress has long been held to possess 

plenary authority to investigate any matter 

that is or might be the subject of legislation 

or oversight. And as the Supreme Court 

observed over 35 years ago, this authority 

includes the power to use compulsory processes, 



 

188 

 

such as the issuance of subpoenas. See 

Eastland v. U.S. Serviceman’s Fund, 421 U.S. 

491, 504 (1975).  (Meyer Brown, Understanding 

Your Rights in Response to a Congressional 

Subpoena, page. 2)” 

 

In US Code TITLE 2 - THE CONGRESS CHAPTER 

6 - CONGRESSIONAL AND COMMITTEE PROCEDURE; 

INVESTIGATIONS § 192. Refusal of witness to 

testify or produce papers: 

 

“Every person who having been summoned as 

a witness by the authority of either House 

of Congress to give testimony or to produce 

papers upon any matter under inquiry before 

either House, or any joint committee established 

by a joint or concurrent resolution of the 

two Houses of Congress, or any committee of 

either House of Congress, willfully makes 

default, or who, having appeared, refuses 

to answer any question pertinent to the 

question under inquiry, shall be deemed 

guilty of a misdemeanor, punishable by a 

fine of not more than $1,000 nor less than 

$100 and imprisonment in a common jail for 
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not less than one month nor more than 

twelve months” 

(https://www.law.cornell.edu/uscode/pdf/us

code02/lii_usc_TI_02_CH_6_SE_192.pdf) 

 

6)  That in Indonesia, not only the People’s Representative 

Council, National Commission for Human Rights 

also has this authority as stated in Article 95 

of Law No. 39 of 1999 concerning of Human Rights: 

  

 "If a person summoned does not come to appear or 

refuse to provide his statement, National Commission 

for Human Rights can request the assistance of 

the Chairman of the Court to fulfill the forced 

summons in accordance with the provisions of 

the legislation". For criminal provisions, Article 

224 of the Criminal Code states, "Anyone who is 

called as a witness, expert or interpreter according 

to the law intentionally fails to fulfill obligations 

under the law that must be fulfilled, is threatened: 

1. in a criminal case, with a maximum imprisonment 

of nine months; 

2. in other cases, with a maximum imprisonment 

of six months." 

 



 

190 

 

7)  Whereas law enforcement through hostage institutions 

has been regulated in Supreme Court Regulation 

No. 1 of 2000 concerning Hostage Agency (hereinafter 

referred to as Regulation of Supreme Court Number 

1 of 2000). Regulation of Supreme Court Number 

1 of 2000 states that gijzeling as a psychic 

forced execution tool was applied to the debtor 

to pay off the principal debt. Article 6 paragraph 

(1) of Regulation of Supreme Court Number 1 of 

2000 states "decisions concerning forced bodies 

are determined together with the main case 

decisions". From these provisions it can be 

concluded that the forced application of the body 

cannot be submitted without also filing a lawsuit 

against the debtor concerned, but as long as 

the debtor's obligations are based on the 

recognition of debt. According to Article 7 of 

Regulation of Supreme Court Number 1 of 2000, 

hostage can be submitted separately and implemented 

based on the determination of the chairman of 

the District Court. 

 

8)  Whereas in addition to the foregoing, in the 

criminal law also known terms of detention and 

arrest which are also an act of curbing one's 
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freedom (Article 1 point 20 and 21 of the Criminal 

Procedure Code). These two restraining measures 

are also different from gijzeling, because they 

are carried out for further investigation, while 

gijzeling is only done temporarily until the 

taxpayer pays off his tax debt, so the concept 

of gijzeling - curbing freedom in tax law is 

different from restraining freedom in criminal 

law. Hostage action does not constitute a restriction 

of freedom because of the commission of a criminal 

act. Therefore, pretrial action cannot be applied 

as a hostage taking. 

 

9)  Whereas the concept of subpoena has already existed 

and regulated in various laws, namely: 

 

1) Law No. 22 of 2003 (Article 30) and Law 

no. 75 of 1954 concerning Special Criminal 

Procedure for Members of the People’s  

Representatives Council 

 

2) Law No. 13 of 1970 concerning Procedures for 

Measures of the Police against Members/Heads 

of the Provisional People's Consultative 

Assembly and the People's Representative 

Council of mutual cooperation 
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"What is meant by the actions of the police 

in this Law are: 

a. summons in connection with a criminal 

offense; 

b. request information about criminal offenses; 

c. arrest; 

d. detention; 

e. search; 

f. foreclosure." 

 

10)  Whereas the concerns of the Petitioners to be 

summoned/invited by the People’s Representative 

Council of the Republic of Indonesia to be 

questioned in the Hearing Meeting which lead to 

a summons and can be considered demeaning to 

the honor of the People’s Representative Council 

of the Republic of Indonesia and/or members of 

the People’s Representative Council of the 

Republic of Indonesia can be simulated as follows: 

 

a.  If the Petitioners do the first summons by 

the People’s Representative Council of the 

Republic of Indonesia, but Petitioner I is 

not present by giving a reasonable and valid 

reason to the People’s Representative Council 



 

193 

 

(in good faith), then if it is still deemed 

necessary, the People’s Representative Council 

of the Republic of Indonesia can schedule 

a second / second recall according to the 

reasons of Petitioner I and Article a the 

quo cannot be applied to Petitioner I; and 

 

b.  If Petitioner I has been called first and 

second by the People’s Representative Council 

of the Republic of Indonesia, but Petitioner 

I is absent without a reasonable and valid 

reason to the People’s Representative Council 

of the Republic of Indonesia, if it is still 

deemed necessary, the People’s Representative 

Council of the Republic of Indonesia can make 

a third summon to Petitioner I. If on the 

third summon of Petitioner I present and/or 

not present by giving appropriate and valid 

reasons to the People’s Representative 

Council of the Republic of Indonesia, the a 

quo articles cannot be applied to Petitioner 

I. 

 

Based on the simulation, the a quo article 

cannot be immediately applied to the Petitioners 

without a clear reason, bearing in mind that the 
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formulation of the a quo article contains procedural 

elements that must be carried out in accordance 

with state administrative law. 

 

11)  Whereas the argument of the Petitioners is not 

based on the loss of constitutional rights, but 

only an assumption (which is too excessive and 

completely inaccurate). A quo articles regarding 

the rights of the People’s Representative Council 

of the Republic of Indonesia is a provision 

that has been regulated in the Constitution of 

1945 and further elaborated in the a quo Law. 

Therefore, the argument of the Petitioners who 

are worried that the absence of a summons from 

the People’s Representative Council of the Republic 

of Indonesia will lead to a forced summons is 

an excessive and false assumption and paradoxical. 

The Petitioners in accordance with their respective 

positions and capacities need to be questioned 

why they are not willing to attend to fulfill 

the summons of the People’s Representative Council 

of the Republic of Indonesia. The summons from 

the People’s Representative Council of the Republic 

of Indonesia to the Petitioners in the People’s 

Representative Council of the Republic of Indonesia 
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meeting should be an opportunity for the Petitioners 

to contribute their thoughts and aspirations; 

 

12)  Whereas in addition to the constitutional, theoretical, 

and juridical views, as described above, they 

are related to the examination of Article 73 

paragraph (3), paragraph (4), paragraph (5) and 

paragraph (6) of MD3 Law, in a Work Meeting 

with the Minister of Law and Human Rights and 

Minister of Home Affairs on Wednesday, February 

7, 2018 At 07.30 p.m., Chairman of the Meeting 

Dr. H. Dossy Iskandar Prasetyo, S.H., M.Hum stated 

that: 

 

"Article 73 relating to the authority of 

the People’s Representative Council of the 

Republic of Indonesia for forced summons 

of State Officials, the Government requests 

to abolish the phrase state officials and 

is offered to be everyone." This was justified 

by the Minister of Law and Human Rights 

(Yasonna Laoly, S.H) who stated that "So 

that there is no discrimination among the 

People, so every citizen and everyone and 

anyone. So, this can be more generic, in 

my opinion." 
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b.2  THE HONORARY COURT OF THE COUNCIL ASSIGNMENT TO 

TAKE LEGAL STEPS AND/OR OTHER STEPS TO EVERYONE 

WHO LOWERING THE HONOR OF PEOPLE’S REPRESENTATIVE 

COUNCIL AND/OR MEMBERS OF PEOPLE’S REPRESENTATIVE 

COUNCIL (CONTEMPT OF PARLIAMENT/CONGRESS) (ARTICLE 

122 LETTERS L) 

 

1)  Whereas the Honorary Court of the Council 

(MKD) which is an organ of People’s 

Representative Council of the Republic of 

Indonesia. It has the objective to maintain 

and uphold the dignity and dignity of the 

People’s Representative Council of the Republic 

of Indonesia as a representative institution 

of the people. As stated in Article 119 

paragraph (2) of MD3 Law which reads, "The 

Honorary Court of the Council as referred 

to in paragraph (1) aims to maintain and 

uphold the dignity and dignity of the 

People’s Representative Council of the 

Republic of Indonesia as a representative 

institution of the people". Therefore, it 

is the responsibility mandated by the law 

to the Honorary Court of the House to 

carry out its functions so that the honor 
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of the People’s Representative Council of 

the Republic of Indonesia as a representative 

body of the people is maintained; 

 

2)  That the Honorary Court of the Council in 

carrying out its functions and authorities 

as stated in Article 121A of MD3 Law which 

states "The Honorary Court of the Council 

carries out the functions of: a. prevention 

and supervision; and b. prosecution”. In 

carrying out its function, the Honorary Court 

of the Council certainly does not necessarily 

propose legal steps as argued by the 

Petitioners, but the Honorary Court of the 

Council will first examine the evidence of 

alleged insult that undermines the honor 

of the People’s Representative Council of 

the Republic of Indonesia. That based on 

these provisions, the Honorary Court of 

the Council in carrying out its function 

of protecting the honor of the People’s 

Representative Council of the Republic of 

Indonesia and members of the People’s 

Representative Council of the Republic of 

Indonesia if an alleged defamation is found, 
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the Honorary Court of the Council will carry 

out investigative steps in advance to examine 

the evidence that shows the elements of alleged 

humiliation that demean the institution's 

honor of the People’s Representative Council 

of the Republic of Indonesia and members 

of the People’s Representative Council of 

the Republic of Indonesia, which henceforth 

can be processed in accordance with statutory 

provisions; 

 

3)  Whereas the argument of the Petitioners who 

stated the Petitioner's freedom to have a 

critical opinion of the Republic of Indonesia 

Parliament had been restrained by the 

enactment of Article 122 letter l of MD3 

Law. The People’s Representatives Council 

believes that the a quo Petitioners' argument 

is not a matter of constitutionality of 

norms, because the a quo article of MD3 Law 

has no relevance to the harm posed by the 

Petitioners. That the enactment of the a quo 

Law does not in any way obstruct, does not 

reduce and does not violate the constitutional 

rights of the Petitioners to express their 
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criticism and aspirations to the People’s 

Representative Council of the Republic of 

Indonesia as part of the democratic process; 

 

4)  Whereas related to the provisions governing 

"degrading the honor of the People’s 

Representative Council of the Republic of 

Indonesia " regulated in Article 122 letter 

l of MD3 Law, the provisions concerning 

"demeaning the honor of the People’s 

Representative Council of the Republic of 

Indonesia " (or contempt of parliament) are 

also regulated in Article 207 and Article 

208 of the Criminal Code Law (the “KUHP"). 

Whereas Article 207 of the Criminal Code 

reads, "Anyone who deliberately publicly 

verbally or in writing insults an authority 

or public body in Indonesia, is threatened 

with a maximum imprisonment of one year 

and six months or a maximum fine of four 

thousand five hundred rupiah”. Furthermore 

Article 208 of the Criminal Code reads, “(1) 

Anyone who broadcasts, displays or attaches 

publicly a writing or painting that contains 

insults to the authorities or public bodies 
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in Indonesia with the intention that the 

insulting content is known or more known by 

the public, threatened with imprisonment 

of up to four months or a maximum fine of 

four thousand five hundred rupiah. (2) If 

the person who is guilty of committing the 

crime is in his search and when it has not 

yet passed two years since the conviction 

has become permanent due to such a crime, 

then the person concerned may be prohibited 

from carrying out the search.” In the provisions 

of Article 207 and Article 208 paragraph 

(1) of the Criminal Code, according to Wirjono 

Prodjodikoro, among others are the People's 

Consultative Assembly, the People's Representative 

Council, the Supreme Court, the High Court, 

and the District Court. (Wirjono Prodjodikoro, 

2012: 218). The same opinion was stated by 

R. Soesilo that the objects insulted in 

Article 207 of the Criminal Code are something 

of power (a governmental power agency) such 

as governors, presidents, police, regents, 

and sub-districts or general assemblies 

(public bodies) such as parliament and the 
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People’s Representatives Council Area. (R 

Soesilo, 2013: 164); 

 

5)  Whereas the phrase "legal steps" in Article 

122 letter l of Law No. 2 of 2018 does not 

mean that criminal law becomes primum remedium. 

Criminal law remains a last resort (ultimum 

remedium) in the settlement of contempt of 

parliament cases. In addition, the formulation 

of the phrase "legal steps" followed by 

the phrase "and/or other steps" in Article 

122 letter l of Law No. 2 of 2018 means an 

alternative cumulative. That is, legal steps 

can be normalized with other steps or legal 

steps are accumulated with other steps; 

 

6)  Whereas it is deemed necessary to compare 

with other countries that have regulations 

regarding the contempt of parliament in order 

to understand the provisions which demean 

the honor of the People's Representative 

Council of the Republic of Indonesia or 

representative institutions, including: 

 

a.  In the context of the United States 

it is called contempt of congress. 
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Historically it has been known since 

1795 in the case of Robert Randall who 

tried to bribe US Congressman William 

Smith. The accusations undermine the 

honor of the US Congress in addition 

to bribery, including in the case of 

William Duane, a newspaper editor who 

refused to answer Senate questions in 

1800 and also a newspaper editor who 

issued sensitive information to the 

press in 1812. (Todd Garvey, Congress's 

Contempt Power and the Enforcement of 

Congressional Subpoenas: Law, History, 

Practice and Procedure, Congressional 

Research Service Report, May 12, 2017, 

p.4) 

 

b.  In the United Kingdom, it is called 

contempt of privilege. 

“is a term used to describe any act - 

or failure to act - that may prevent 

or hinder the work of either House of 

Parliament. A more specific offence 

against parliamentary privilege is known 

as a breach of privilege. 
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http://www.parliament.uk/site-

information/glossary/contempt/ 

The Joint Committee on Parliamentary 

Privilege, which reported in April 1999, 

considered what was meant by contempt 

of either House. After providing an 

overview, the Joint Committee listed 

a number of examples of activities that 

could be considered contempts:  

264. Contempts comprise any conduct 

(including words) which improperly 

interferes, or is intended or likely 

improperly to interfere, with the 

performance by either House of its 

functions, or the performance by a 

member or officer of the House of his 

duties as a member or officer. The scope 

of contempt is broad, because the 

actions which may obstruct a House or 

one of its committees in the performance 

of their functions are diverse in 

character. Each House has the exclusive 

right to judge whether conduct amounts 

to improper interference and hence 

contempt. The categories of conduct 
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constituting contempt are not closed. 

The following is a list of some types 

of contempt:  

 interrupting or disturbing the 

proceedings of, or engaging in 

other misconduct in the presence 

of, the House or a committee  

 assaulting, threatening, obstructing 

or intimidating a member or officer 

of the House in the discharge of 

the member's or officer's duty  

 deliberately attempting to mislead 

the House or a committee (by way 

of statement, evidence, or petition)  

 deliberately publishing a false 

or misleading report of the 

proceedings of a House or a 

committee  

 removing, without authority, papers 

belonging to the House  

 falsifying or altering any papers 

belonging to the House or formally 

submitted to a committee of the 

House  



 

205 

 

 deliberately altering, suppressing, 

concealing or destroying a paper 

required to be produced for the 

House or a committee  

 without reasonable excuse, failing 

to attend before the House or a 

committee after being summoned 

to do so  

 without reasonable excuse, refusing 

to answer a question or provide 

information or produce papers 

formally required by the House 

or a committee  

 without reasonable excuse, disobeying 

a lawful order of the House or a 

committee  

 interfering with or obstructing 

a person who is carrying out a 

lawful order of the House or a 

committee  

 bribing or attempting to bribe a 

member to influence the member's 

conduct in respect of proceedings 

of the House or a committee  
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 intimidating, preventing or hindering 

a witness from giving evidence 

or giving evidence in full to 

the House or a committee  

 bribing or attempting to bribe a 

witness  

33 Commons Library Briefing, June 2, 2016  

 assaulting, threatening or disadvantaging 

a member, or a former member, on 

account of the member's conduct 

in Parliament  

 divulging or publishing the content 

of any report or evidence of a 

select committee before it has been 

reported to the House.  

Additionally, in the case of members:  

 accepting a bribe intended to 

influence a member's conduct in 

respect of proceedings of the 

House or a committee  

 acting in breach of any orders 

of the House  

 failing to fulfill any requirement 

of the House, as declared in a code 



 

207 

 

of conduct or otherwise, relating 

to the possession, declaration, or 

registration of financial interests 

or participation in debate or other 

proceedings.  

The Joint Committee also reviewed the 

penalties that could be applied to anyone 

found guilty of a contempt. 

http://www.ourcommons.ca/procedure-book-

livre/Document.aspx?sbdid=abbc077a-

6dd8-4fbe-a29a-

3f73554e63aa&sbpid=9686d5b2-9075-

4451-8082-1446f8be3c5e 

c.  The Contempt of Parliament is also regulated 

in the 2014 New Zealand Parliamentary 

Privilege Act and Australian Parliamentary 

Privileges Act No. 21, 1987. 

Article 22 of the New Zealand Parliamentary 

Privilege Act 2014 regulates: “22. House 

may impose fine on person determined by 

House to have committed contempt of House. 

(1) The House may by resolution impose on 

a person, for a contempt of the House 

determined by the House to have been committed 

by that person, a fine not exceeding $1,000.”  
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Furthermore, paragraph (4) “This section 

replaces all other powers, if any, of the 

House, under any other laws, to impose a fine 

on a person for a contempt of the House 

determined by the House to have been committed 

by that person, but does not limit or affect 

the House’s powers to penalize the person 

for the contempt otherwise than by imposing a 

fine on the person (whether the other penalty 

is instead of, or as well as, the imposition 

of a fine).”  

 

d. Australia Parliamentary Privileges Act No. 

21, 1987 “3 Interpretation (3) In this Act, a 

reference to an offence against a House is 

a reference to a breach of the privileges 

or immunities, or a contempt, of a House or 

of the members or committees.”  

 

Furthermore, Article 7 of Penalties imposed 

by Houses (1) A House may impose on a person a 

penalty of imprisonment for a period not 

exceeding 6 months for an offence against 

that House determined by that House to have 

been committed by that person. (5) A House 

may impose on a person a fine: (a) not 
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exceeding $5,000, in the case of a natural 

person; or (b) not exceeding $25,000, in 

the case of a corporation; for an offence 

against that House determined by that House 

to have been committed by that person. (7) 

A fine shall not be imposed on a person 

under subsection (5) for an offence for 

which a penalty of imprisonment is imposed 

on that person. 

 

7)  Whereas based on comparisons with these countries, 

the provisions governing "downgrading the honor 

of the People’s Representative Council of the 

Republic of Indonesia" are basically commonly 

applied in various countries to maintain the honor 

of the people's representative institutions which 

carry out people's sovereignty. Whereas the 

People’s Representative Council of the Republic 

of Indonesia as a state institution which 

carries out the sovereignty of the people must 

naturally be respected in exercising their 

constitutional authority and duties for the 

interests of the people, nation and the Republic 

of Indonesia; 
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8)  Whereas the regulation regarding contempt of 

parliament in Article 122 letter l of Law No. 2 

of 2018 also does not violate the system of 

separation of powers (separation of powers) based 

on the principle of checks and balances because 

even though the Honorary Court of the Council 

is tasked to take legal steps and/or other 

steps against individuals, groups of people, or 

legal entities that undermine the honor of the 

People’s Representative Council of the Republic 

of Indonesia and/or a member of the People’s 

Representative Council of the Republic of Indonesia, 

does not mean that the Honorary Court of the 

Council carries out the judicial function. However, 

the Honorary Court of the Council maintains and 

upholds the dignity and dignity of the People’s 

Representative Council of the Republic of Indonesia 

as a representative body of the people in 

accordance with statutory provisions; 

 

9)  That related to the review of Article 245 paragraph 

(1), in a Working Meeting with the Minister of 

Law and Human Rights on Wednesday, February 7, 

2018 at 13.00, Members of the People’s Representative 

Council of the Republic of Indonesia H. Arsul 
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Sani, S.H., M.Si stated that "Yes Mr. Chairman 

and Sir Ladies and gentlemen, so in substance, 

there is a need for an article to uphold the honor 

of the council, PPP agrees. Because we also have 

principles including those that I just mentioned 

in the Corruption Eradication Commission inquiry 

committee, we can surrender security and safety, 

but if we don't give honor, we should give it 

up." 

b.3 CALLS AND REQUESTS FOR INFORMATION TO PARLIAMENTARY 

MEMBERS OF PEOPLE’S REPRESENTATIVE COUNCIL THAT MUST 

OBRAIN WRITTEN APPROVAL FROM THE PRESIDENT AFTER 

GETTING CONSIDERATION FROM THE PARLIAMENTARY PRIVILLEGE 

[ARTICLE 245 PARAGRAPH (1) OF MD3 LAW 

 

1)  That members of the People’s Representative Council 

of the Republic of Indonesia elected through 

general elections are the people's representatives 

who are domiciled as state officials based on 

Article 20 paragraph (1) of the Constitution of 

1945 holding the power to form laws. Whereas in 

exercising its power, members of the People’s 

Representative Council of the Republic of Indonesia 

are granted a number of rights, one of which is 

the right to immunity. The exercise of the 
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constitutional rights and functions of members of 

the People’s Representative Council of the Republic 

of Indonesia must be balanced with adequate and 

proportional legal protection, so that People’s 

Representative Council of the Republic of Indonesia 

members are not easily and may not even be 

criminalized at the time and/or in the context 

of carrying out their constitutional functions 

and powers. Therefore, the immunity rights of 

members of the People’s Representative Council 

of the Republic of Indonesia are granted by 

Article 20A of the Constitution of 1945; 

 

2)  Whereas the right to immunity regulated in Article 

224 in conjunction with Article 245 of MD3 Law 

is a further regulation of Article 20A paragraph 

(3) of the Constitution of 1945 stated that "in 

addition to the rights stipulated in other articles, 

this Constitution, every member of the People's 

Representatives Council have the right to ask 

questions, submit proposals and opinions as well 

as the right to immunity". That is, the constitutional 

rights have been given constitutionally to members 

of the People's Representative Council of the 

Republic of Indonesia; 
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3)  That the regulation of immunity rights is regulated 

in Article 224 (1) and paragraph (2) of MD3 Law 

which states, "Members of People's Representative 

Council cannot be prosecuted before a court of 

law because of statements, questions, and/or 

opinions expressed both verbally and in writing 

in in People’s Representative Council meetings 

or outside People’s Representative Council meetings 

related to the functions and authorities and 

duties of the People’s Representative Council. 

(2) Members of the People’s Representative Council 

cannot be prosecuted before the court because 

of their attitudes, actions, activities in the 

People’s Representative Council's meeting or outside 

the People’s Representative Council's meetings 

solely because of the constitutional rights and 

authorities of the People’s Representative Council 

and/or members of the People’s Representative 

Council”; 

 

4)  That the granting of the right of immunity to 

members of the People's Representative Council 

of the Republic of Indonesia by the Constitution 

of 1945 and the MD3 Law is to protect members 

of the People's Representative Council of the 



 

214 

 

Republic of Indonesia in carrying out its obligations 

mandated by the MD3 Law. That the obligations 

of members of the People's Representative Council 

of the Republic of Indonesia are regulated in 

Article 81 of Law Number 17 of 2014 which states: 

"Members of the People's Representative Council must: 

a. uphold and implement the Pancasila; b. implement 

the Constitution of the Republic of Indonesia of 

1945 and abide by the provisions of the legislation; 

c. maintain and maintain national harmony and 

the integrity of the Unitary Republic of Indonesia; 

d. put the interests of the state above personal, 

group and group interests; e. fighting for the 

improvement of people's welfare; f. obey the 

principles of democracy in the administration 

of state government; g. obey the rules and code of 

ethics; h. maintain ethics and norms in working 

relations with other institutions; i. absorb and 

collect constituents' aspirations through regular 

work visits; j. accommodate and follow up on 

people's aspirations and complaints; and K. give 

moral and political accountability to constituents 

in their constituencies"; 
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5)  Whereas bearing in mind the obligations of members 

of the People's Representative Council of the 

Republic of Indonesia that must be carried out 

by each member of the People's Representative Council 

of the Republic of Indonesia regulated in Article 

81 of Law No. 17 of 2014, it is very appropriate 

and grounded if members of the People’s Representative 

Council of the Republic of Indonesia are given 

the right to immunity in carrying out the obligations 

given by the law. Whereas the basic principle 

of giving immunity to members of the People's 

Representative Council of the Republic of Indonesia 

is to protect and support the smooth running of 

members of the People's Representative Council 

of the Republic of Indonesia as representatives 

of the people elected through general elections 

in exercising their constitutional powers and 

duties to fight for the interests of the people, 

nation and the Republic of Indonesia, so that 

the remarks and actions of members of the People's 

Representative Council of the Republic of Indonesia 

throughout carrying out His constitutional authority 

and duties are protected from the threat of 

criminalization which can actually hamper the 

smooth and freedom of members of the People's 
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Representative Council of the Republic of Indonesia 

in fighting for the interests of the people, 

nation and the Republic of Indonesia; 

 

6)  That related to the regulation of parliamentary 

immunity or legislative rights is also applied 

in several government systems in other countries, 

as stated in the English Bill of Rights which 

states that the freedom to speak and discuss or 

debate in parliament, cannot be impeached or 

questioned in trials in justice institutions 

(Simon Wigley, Parliamentary Immunity: Protecting 

Democracy or Protecting Corruption, The Journal 

of Political Philosophy, Volume 11, Number 1, 

2003). That the regulation of immunity also 

exists in the Australian Parliament, called the 

"parliamentary privilege" to protect the integrity 

of members of parliament in carrying out their 

duties and authorities, whereas the immunity 

rights possessed by the Canadian Parliament are 

limited, meaning that the members of parliament 

can be examined by a court if its immunity rights 

violate the provisions in the constitution or 

laws; 
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7)  That with regard to the review of Article 245 

of MD3 Law, the People's Representative Council 

of the Republic of Indonesia provides the view 

that the substance or material contained in Article 

245 of MD3 Law cannot only be seen or understood 

partially, but must be comprehensive by looking 

at the correlation or relationship of the regulation 

with the articles others are Article 121A, Article 

122, and Article 122A of the MD3 Law with the 

following provisions: 

 

Article 121A 

The Honorary Court of the Council carries out 

functions: 

a.  prevention and supervision; and 

b.  prosecution. 

 

Article 122 

In carrying out the functions referred to in 

Article 121A, the Honorary Court of Council is 

tasked with: 

 

a.  Prevent violations of the Code of Ethics; 
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b.  Supervise the words, attitudes, behavior and 

actions of members of the People's Representative 

Council; 

 

c.  Supervise the words, attitude, behavior, 

and actions support system of the People's 

Representative Council that is related to 

the duties and authority of members of the 

People's Representative Council. 

 

d.  consolidating the values and norms contained 

in Pancasila, laws and regulations, and the 

Code of Ethics; 

 

e.  investigating cases of violations of the 

Code of Ethics; 

 

f.  investigating cases of violations of the 

Code of Ethics of the support system relating 

to violations of the Code of Ethics committed 

by the support system of the People's 

Representative Council's; 

 

g.  Examine and prosecute cases of violation 

of the Code of Ethics; 

 

h.  Examine and adjudicate cases of violations 

of the Code of Ethics of the support system 



 

219 

 

relating to the violation of the Code of 

Ethics of the support system of the People's 

Representative Council's support system, with 

the exception of the Civil Servant support 

system; 

 

i.  organizing cases of violations of the Code 

of Ethics; 

 

j.  Conduct a review of the case decisions in 

violation of the Code of Ethics; 

 

k.  Evaluate the implementation of decisions 

on violations of the Code of Ethics; 

 

l.  Take legal steps and/or other steps against 

individuals, groups of people, or legal entities 

that demean the honor of the People's 

Representative Council and members of the 

People's Representative Council; 

 

m.  submits a draft of regulation of the People's 

Representative Council regarding the code 

of ethics and procedure of the Honorary Court 

of the Council to Chairman of the People's 

Representative Council and Chairman of the 

People's Representative Council subsequently 
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assigns it to the organ of the People's 

Representative Council's which is tasked 

with drafting regulation of the People's 

Representative Council; and 

 

n.  draws up a work plan and budget every year 

in accordance with the needs which are 

then conveyed to the agency/committee that 

runs the household affairs of the People's 

Representative Council. 

 

Article 122A 

In carrying out the duties referred to in Article 

122, the Honorary Court of the Council is authorized: 

 

a.  conducts internal correspondence activities 

in the People's Representative Council 

 

b.  provides an appeal to members of People's 

Representative Council to comply with the 

Code of Ethics; 

 

c.  provides an appeal to the People's Representative 

Council's support system to comply with the 

Code of Ethics of the support system of the 

People's Representative Council; 
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d.  collaborates with other institutions to 

monitor the words, attitudes, behavior and 

actions of members of the People's Representative 

Council; 

 

e.  organizing the socialization of regulations 

of the People's Representative Council regarding 

code of ethics of the People's Representative 

Council; 

 

f.  organizing the socialization of regulations 

of the People's Representative Council 

regarding the code of ethics of the support 

system of the People's Representative Council; 

 

g. request data and information from other 

institutions in the context of resolving 

cases of violations of the code of ethics of 

the People's Representative Councils and the 

support system of the People's Representative 

Council's; 

 

h.  summons related parties in the context of 

resolving cases of violations of the code of 

ethics of the People’s Representative Councils; 
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i.  summons related parties in the context of 

settling cases of violation of the code of 

ethics of supporting system of the People’s 

Representative Council's; 

 

j.  examines and decide upon cases of violations 

of the code of ethics of the People’s 

Representative Council's; 

 

k.  examines and decides upon cases of violation 

of the code of ethics of the Supporting 

system of the People’s Representative 

Council; 

 

l.  stops investigating cases of violations of 

the code of ethics of the People’s Representative 

Council; 

 

m.  stops investigating cases of violations of 

the code of ethics of Supporting system 

of the People’s Representative Council; 

 

n.  decides upon a review of the violation of 

the code of ethics of the People’s Representative 

Council and violation of the code of ethics 

of supporting system of the People’s Representative 

Council; and 
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o.  provides recommendations to the chairman 

of the state civil apparatus related to 

violations of the Code of Ethics of the 

support system relating to violations of 

the Code of Ethics of members of the People’s 

Representative Council. 

 

Whereas with the change in function and 

duties of the Honorary Court of the Council in 

Article 121A, Article 122, and Article 122A of 

the MD3 Law, and in view of the obligations of 

members of the People's Representative Council 

of Republic of Indonesia in Article 81 of Law 

No. 17 of 2014 which must be carried out, as 

well as the position of members of the People's 

Representative Council of Republic of Indonesia 

as representatives of the people elected by the 

general election and as a state official, it is 

appropriate and reasonable that law is given 

protection and enforcement of the rights of 

immunity to members of the People's Representative 

Council of Republic of Indonesia as regulated in 

Article 245 of MD3 Law. Because the functions 

and duties of the Honorary Court of Council are 

to maintain and uphold the honor and dignity of 
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the People's Representative Council of the Republic 

of Indonesia as a representative body of the 

people; 

 

8)  Whereas Article 245 paragraph (1) of MD3 Law 

does not mean that members of the People's 

Representative Council of Republic of Indonesia 

have absolute legal immunity. This can be seen 

in the provisions of Article 245 paragraph (2) 

of MD3 Law which states "The written approval 

as referred to in paragraph (1) does not apply 

if members of the People’s Representative Council: 

 

-  Caught in the act of crime; 

 

-  Suspected of committing criminal offenses 

threatened with capital punishment or life 

imprisonment or criminal offenses against 

humanity and state security based on sufficient 

preliminary evidence; or 

 

-  Suspected of committing specific criminal 

offenses" 

 

Whereas based on the provisions of Article 245 

paragraph (2) of the MD3 Law, it is stated that 

the immunity rights of members of the People’s 
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Representative Council of the Republic of Indonesia 

do not apply in certain circumstances so that 

the President's approval is not needed. This 

means that the provisions of Article 245 of the 

MD3 Law are in line with the Constitution of 

1945 and also in accordance with the due process 

of law. 

 

b.  View Based on Minutes of Meeting of the Bill Discussion 

on Amendments to the MD3 Law 

 

Whereas in addition to the constitutional view, 

the People's Representative Council of Republic of 

Indonesia also presented the minutes of the discussion 

of the Draft Bill on amendments to Law Number 17 of 

2014 concerning the People's Consultative Assembly, 

the People's Representative Council, the Regional 

Representative Council, and Regional People's Representative 

Council which are attached and form an inseparable 

part of Statement of this People's Representative 

Council of the Republic of Indonesia. 

 

No Article Type of Meeting Content Discussion 

1 73 Meeting of Work 

Committee of the 

Legislative Council 

of the People's 

CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

 We all know that in the 

past session there were several 

factions and almost all factions 

suggested that a new substance be 
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Representative 

Council of 

Republic of 

Indonesia 

Wednesday, 

February 7, 2018 

 

At: 13.00 WIB 

S.H., M.H.): 

 

 

included. So therefore based on an 

internal meeting we have done 

and we have coordinated with a 

team from the government in this 

case the Ministry of Law and 

Human Rights with the Chairperson 

of the Legislative Body to conduct 

a meeting to carry out a kind of 

delivery of some new substance 

and that has been included in the 

draft text that is new. 

 Based on the meeting, a 

draft of the Draft Law concerning 

the second amendment to Law No. 

17 of 2014 concerning the People's 

Consultative Assembly, the People's 

Representative Council, the Regional 

Representative Council, and Regional 

People's Representative Council 

was compiled. So, this is why 

yesterday the discussion on the 

MD3 Law was delayed. 

 Therefore, to expedite the 

discussion of the draft Bill on the 

permission of the meeting, we 

invite a team of experts to explain 

the results of the refinement of 

the draft Bill. 

 
I invite the Expert Team. 
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2   EXPERT OF 

LEGALATIVE 

BODY (SABARI 

BARUS): 

Then next Article 73, it is in 

paragraph (4), previously that the 

forced summons was summoned 

when successively summoned by 

the People’s Representative Council 

had not attended the summons 

only to the Legal Entity and or the 

c o m m u n i t y  m e m b e r s .  T h e  

amendment is that state officials, 

government officials will also be 

forced to call if they have not been 

properly and legally called. 

 Then in this article also 

governs the mechanism of the 

forced summons that are formulated 

in paragraph (5). The formula is as 

follows, "forced summons as 

referred to in paragraph (4) are 

carried out with the provisions: 

 
a. The Chairperson of the 

People’s Representative 

Council submitted a written 

request to the Chief of 

Indonesian National Police at 

least containing the basis and 

reasons for the forced 

summons and so on. 

 
b. The Chief of Police next 

orders the Chief of Police to 
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the local area to summon the 

person to be summoned. In 

carrying out the forced 

summons the Chief of Police 

was given the authority to 

take hostages. The next 

technique regarding forced 

summons and confinement in 

this Draft Law delegated it to 

the Police to issue further 

regulations. So, this is just the 

basic mechanism. 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

 Furthermore we move to 

Article 73, Article 73 regulates the 

matter of forced summons. Namely 

in paragraph (3) that changes from 

Law No. 14 is, "in the case of a 

state official and or government 

official as referred to in paragraph 

(2) does not attend to meet the 

summons after being called 3 

times in a row without a valid 

reason". This was Mr. Rufino’s 

proposal yesterday, so in his legal 

language, "People’s Representative 

Council can use the right of 

interpellation, the right of inquiry 

or the right to express opinions or 

m e m b e r s  o f  t h e  P e o p l e ’ s  

Representative Council can use the 



 

229 

 

right to ask questions". 

 "In the event that a state 

official, government official, legal 

entity and or community member 

as referred to in paragraph (2) is 

absent after being summoned 3 

times in a row without proper and 

valid reasons, the People’s 

Representative Council has the 

right to make a forced summons 

by using the Indonesian National 

Police". 

 Paragraph (5) and paragraph 

(7) concerns the legal matter of 

the event. Yesterday we had also 

debated with all the tasks, 

principles and functions’ friends all 

along with the Legislative 

Assembly, including having been 

consulted with the government 

when the Legislative Assembly 

held a meeting with the government 

in the past. 

 So, once again, I invite each 

faction to submit their opinions. 

Once this is actually related to two 

events that we have experienced. 

And this is what was asked by the 

Chief of Indonesian National Police 

regarding the procedural law 
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regarding forced summons. This 

must be regulated rigidly in the 

MD3 Constitution. 

 

Please PDIP. 

   PDIP FACTION 

(H.KRH.HENRY 

YOSODININGRAT,

S.H.): 

 

Related to forced efforts, words or 

sentences should be stated that, 

Indonesian National Police in the 

case of obtaining a request from 

the Mandatory People’s 

Representative Council. If so, far 

it's not, yes, as we have seen in the 

Corruption Eradication Commission 

inquiry committee, for example. 

Although sometimes the Indonesian 

National Police because there is 

no law that requires them to 

carry out requests from the 

People’s Representative Council it 

also does not work, the article is 

useless. 

 

Thank you, Chairman 

   CHAIRMAN OF 

MEETING (DR. 

SUPRATMAN ANDI 

AGTAS,S.H.,M.H.): 

Yes, where are the concrete 

proposals placed here, sir? A1 

huh? So, the House's forced 

summons as intended were carried 

out with the following provisions, 

but that was the event already. Try 

to formulate it. But in general, 
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does Mr. Henry agree with this 

formula? Except add to the 

mandatory. Now, now, sir, where 

is the linguist placement? 

 

   PDIP FACTION 

(H.KRH.HENRY 

YOSODININGRAT, 

S.H.): 

Additional requirements or 

obligations for institutions of 

Indonesian National Police. 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

We immediately input this first, 

formulate first sir. Does that mean 

verse (5) huh? 

   PDIP FACTION 

(DR.R.JUNIMART 

GIRSANG): 

Lead before this is over. 

 

 One thing that we must 

criticize is also the legal basis, we 

are a political institution not a law 

enforcement agency. Now if we 

impose a compulsory or 

mandatory Indonesian National 

Police or what are the terms, what 

is the legal basis sir? Still they will 

talk about Criminal Code, surely 

Criminal Code Criminal Code there 

is no other. Now we are making 

Indonesian National Police 

Obligatory or must, basically what 

are they? What is the institutional 
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basis? It must be clear too. So do 

not later become all sissy. We have 

experience, right? Special Committee 

of Corruption Eradication Commission 

is not working, sir, we have already 

called the Chief of the Indonesian 

National Police, because there is 

no legal basis. Because later 

blamed because it will be played 

for example. Now, we have to look 

at this too sir, said the leader. 

   VICE CHAIRMAN 

OF LEGISLATIVE 

BODY (DR. H. 

DOSSY ISKANDAR 

PRASETYO, S.H., 

M.HUM): 

Thanks. 

 

 Answering Mr. Junimart's 

question, this is precisely the 

question behind him. So precisely 

yesterday the law should have 

been clear. I read a kind of 

memory, debating why the Police 

should be in charge of calling 

forcefully in our law. At that time, 

he had a dialogue with the 

Chief of the Indonesian 

National Police before. Request 

to be formulated as now 

applicable, but then in the 

implementation there are two 

events mentioned by the chairman 

earlier. One Governor in Sumatra, I 

forget which Governor it is, 
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Lampung. During the Hearing 

Meeting with Commission III, 

several times could not at the 

request of Commission III the Chief 

of Indonesian National Police  

answered that we would present it 

all along in order to exercise 3 

rights of the People’s 

Representative Councils, there was 

a note, sir. I have also read, that it 

will be presented because it involves 

the implementation of the right of 

interpellation, the right of inquiry 

and the right to express opinions. 

But then offering both I will find a 

way to present. Later we will ask 

the Chief of Regional Police to 

approach, but in fact it did not 

work, we were together there at 

that time. That one happened. 

 Then the second, in the 

exercise of the questionnaire right 

to the Corruption Eradication 

Commission yesterday. We have 

asked for it but it was answered by 

the Indonesian National Police that 

there is no legal program because 

if it presents a forced person like 

that, it is included in the realm of 

the corporate justice system, 
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meaning that it is a criminal 

process. Now that's why because 

this is a state administration 

process, the Act must clearly 

provide certainty in how it is 

meant to take force. Therefore, we 

do not use terms related to 

criminal proceedings. So, we are 

so that the police submit to the 

state administration mechanism, 

then we put there Mr. Henry's 

proposal can be in line with our 

idea to formulate this. We ask to 

be written and then must fulfill the 

mechanism of forced and hostage 

because it reads so, we submit to 

the rules there are two packs. The 

most common result of dialogue 

with the government is the 

Government Regulation to 

implement the Law. So, the 

forced and hostage technical 

formulation is governed by the 

government regulations, the 

implementing regulations, not the 

implementing government. Then 

we ask that there will be no delays 

in the political process that is 

currently running in the People’s 

Representative Council, so we ask 
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for glue, regulations from the 

Indonesian National Police. So 

refuted by the government, there 

is no existing Chief of the 

Indonesian National Police 

regulatory mechanism. So, we 

formulated the technicalities 

regarding procedures, earlier the 

forced summons with the hostages 

was endorsed by Police regulations 

not to the Chief of the Indonesian 

National Police. So, there is an 

internal mechanism left to the 

Chief of the Indonesian National 

Police. Now that regulation has 

been submitted in, if I am not 

mistaken in Law No.12, eh Law 

No.11 or 12. It is there, then it can 

be quoted later. 

 So, it is Mr. Junimart, in 

that context we avoided the initial 

draft of this key: the summons was 

handed over to the Police Unit 

who was in charge of the field of 

investigation. So, our debate, if 

submitted to the investigation 

unit, means that those who are 

not present fulfill the summons of 

the People’s Representative 

Council's rights, meaning that the 
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context is criminal. Then this is 

dangerous for the continuity of the 

procedural law mechanism. So, 

look for a way not to enter the 

justice system but look for other 

possible mechanisms. 

 Well, because that is 

because it is related to the text of 

the summons, we submit it to the 

technical police, but still with the 

principles, we will give instructions 

from the People’s Representative 

Council Leadership. The issue of 

human rights, where hostages are 

located. Is it like a hotel in Saudi 

Arabia? Not equated if it is with 

the context of investigation. 

As such points that we explore 

   PPP FACTION 

(H.ARSUL 

SANI,S.H.,M.Si): 

This is if there are two law doctors 

debating then we must clear it first 

so we don't get dizzy. 

 Mr. Dossy, I apologize for 

not following the previous process. 

I confirm that what was said by Mr. 

Dossy about our conversations, our 

discussions with the Indonesian 

National Police chief, especially 

in Commission III, is indeed true. 

 My first question, with the 

sound of an article like this, does 
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the police feel that it's enough? 

that one. 

 Secondly, whether the 

technical rules set out in the 

Indonesian National Police 

regulation, my question must also 

be consulted with the Indonesian 

National Police. Is the material 

content associated with things like 

this, it can be entered into a 

material charge per case? That 

must also be asked first. 

 The third is for TA, try also 

reviewed from the perspective of 

Law No. 1 of 2006 concerning 

Reciprocal Assistance in Criminal 

Matters. It's an analogy to take. I 

do not know when formulating 

this article also see Law No. 1 of 

2006 concerning Reciprocal Assistance 

in Criminal Matters. This has to do 

with law enforcement in other 

countries requiring assistance 

from the Indonesian National 

Police or law enforcement in 

Indonesia to bring people in, to 

call people and so on. 

 Now I don't know exactly 

when this was formulated, was it 

already there? Don't let us make 
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this. The police say they can't, sir, 

this is not enough, we cannot 

arrange it with Regulation of Chief 

of the Indonesian National Police. 

Because the contents of the 

Regulation of Chief of the 

Indonesian National Police content 

cannot regulate things like that. 

This is important in my opinion, 

this article is really agreed upon by 

us. Whoever later becomes the 

Indonesian National Police Chief if 

he says no, the news of our 

meeting, the van toelicting 

memory with the Indonesian 

National Police on the discussion 

of this article. That's all my 

message so that the People’s 

Representative Council does not 

then continue to be humiliated. 

Already made this, the police still 

don't want it. But I agree that this 

must be specifically regulated 

outside the procedural law in our 

criminal justice system. Thank you. 

   VICE 

CHANCELLOR OF 

LEGISLATIVE 

BOARD (DR. H. 

DOSSY ISKANDAR 

Thank you, Mr. Arsul. 

 

Has it been coordinated with the 

Indonesian National Police? The 

background is, among other things 
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PRASETYO, S.H., 

M.HUM): 

we will in the explanation as well 

as in this post later, the Parliament 

will invite the Chief of the 

Indonesian National Police to be 

discussed by the Chairperson of 

the People’s Representative Council 

or whether it is granted to 

Commission III to discuss this 

technical, that's the first answer. 

 Our second answer is not 

Regulation of Chief of Indonesian 

National Police. The regency 

applies internally, the Chief of the 

Indonesian National Police 

regulations apply internally. Then 

we use the Indonesian National 

Police Regulations. So not to 

the chairperson personnel but 

to institutional regulations. Why is 

there an institutional regulation 

because the regulation does not 

have a license, sir, the legal 

content does not exist because it is 

internal. But if the Police 

regulation is still possible because 

it is still an institution or body 

regulated in Law No.12. 

 So, what to do? During this 

time, we, now the problem is this 

so that the message should not be 
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cut first. Why don't we use the 

Institution, first of all about the 

legal hook, Sir 12.11. If the 

institution or agency is allowed, 

but if the police chief's rules are 

not known in the system that we 

set, okay. 

 Secondly, the regency is 

accustomed to acting internally, 

but this is why we at the same 

time provide education to the 

Indonesian National Police to 

make the product differentiated 

between the Indonesian National 

Police Regulations and Police 

Regulations. Why is that? The issue 

of the use of weapons, the 

technical aspects to use what is 

use involving the death of the 

person are regulated by the 

Regency. Well, later on while we 

pack, we will improve it so that 

later it will be corrected by the 

institution's regulations. If it 

regulates technically, please go to 

the Indonesian National Police 

Chief, but when it comes to things 

that are used can be accessed by 

the public, then the rules of the 

institution. 
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 Now this is what we have 

to remind the Indonesian National 

Police to have a pack of 

institutional regulations set out in 

that. 

Thank you, sir. 

   CHIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

So, I guess we're back, okay? 

Return to each other's faction. We 

have already discussed the 

problem with Mr. Arsul with the 

government and see the 

breakthrough in Law No.12. Do we 

want to regulate it further in 

Government Regulations or through 

Indonesian National Police 

Regulations? Now, once again, it 

was shown by the Director General 

and his staff that what was known 

was the Indonesian National Police 

Regulation. 

 Now the Regulations of 

Chief of Indonesian National Police 

that have been used to regulate 

technical matters related to the 

outside must also be our record 

for Indonesian National Police 

later. 

 Furthermore, before giving 

it to Golkar, what about the added 

formula? Being point B, 
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"Indonesian National Police is 

obliged to fulfill the request 

referred to in paragraph (5) letter 

A". 

Is it agreed? Does PDIP agree with 

this formula? Is it Agreed? 

   HANURA 

FACTION  

(Dr. RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

Wait a minute, we shouldn't be 

careless 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

Yes, that's precisely what I meant, 

now it's the turn of the Golkar 

Party Faction 

   HANURA 

FACTION (DR. 

RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

No, this is a discussion, I happened 

to have an event that night, so I 

didn't participate. That's me from 

yesterday, just a moment ago 

boss, this is in the context of Mr. 

Junimart, right? This please, this 

forced effort, don't be hasty. In 

another article we have an 

immunity right which no one else 

can touch. On the other hand, we 

can force people, the way we do 

not know. I already told you this is 

formal law yesterday. How do we 
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want to force people, sir? Our 

president is hostage? Our minister 

i s  h o s t a g e ?  W h a t  i s  t h i s  

philosophy? 

 So, what Junimart said was 

legally correct. If this was included 

in the criminal justice system, this 

is a chaotic concept, sir. Moreover, 

the hostage does not understand 

me. What is this 67? Take hostage, 

forcing how is this story? What is 

our philosophy? Do not because 

there are social facts that we face 

like that, then we make this 

institution like heaven. Not 

explained before sir, all this 

philosophy explained first what? 

Earlier Pak Junimart said, our basis 

is the Police to force people to be 

different from gazeling sir, gazeling 

was regulated at the HIR, there 

was a legal event, it was not chaos. 

Well this is also like that. 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

Yesterday, Mr. Rufinus, yesterday 

we discussed this matter, all of the 

head of the faction group. 

   HANURA 

FACTION (DR. 

I am not 
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ROFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

Yes, I mean through Mr. Rufinus 

yesterday, he also left the place. 

The point is that later it will be 

conveyed in the attitude of the 

faction. Because actually this 

forced summons is not set by us, it 

is already regulated in the old law. 

This is already regulated in the old 

law. 

   HANURA 

FACTION (DR. 

ROFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

Chairperson is not just a matter of 

organizing or not being arranged in 

advance. If previously set is not 

correct how? We must consider 

this again. 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

So, the point will be conveyed 

later in the attitude of the Hanura 

Party Faction. Now I invite the 

Golkar Party Faction to convey 

their position. 

   HANURA 

FACTION (DR. 

ROFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

Well, if this is the way, never mind, 

if we truth and justice, we will vote 

through the faction, I say, get out 

of this room. The truth must not 

be voted on, sir. 
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   GOLKAR PARTY 

FACTION 

(H.MUKHAMAD 

MISBAKHUN, 

S.E.): 

Look, sir, I want to reinforce what 

was delivered by the previous 

speaker, Mr. Dossy. That we need 

to separate the pack, this 

separation is a matter of state 

administration. 

 So, this is not our criminal 

justice system domain. That there 

are people who try this is part of 

our efforts to build institutional 

strengthening. We have a contempt 

of the parliament. People who 

insult parliament and so on. How 

do you enforce the contempt of 

the parliament? Of course, with 

the existing mechanism and not as 

if the domain is always the only 

one that is a criminal justice 

system and it is only in the 

Criminal Procedure Code. This is 

our effort to respect our state 

system. Imagine in the context of 

strengthening, we do not have 

parliamentary police. Capitol hill 

has parliamentary police, whoever 

is summoned by parliament does 

not come the parliamentary police 

in action. And who is our law 

enforcement? Police sir. These 

pol ice  are  through what 
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mechanism the MD3 Act will do. 

And we also have to be consistent. 

Why then was the talk we need to 

ask the police? We don't ask the 

police, sir, we ask the government. 

Because in the process of 

establishing a law, we are dealing 

with the government. Just as the 

Indonesian State Armi Commander 

tried to send a letter directly to 

the Special Committee on 

Terrorism he was misdirected. He 

had to come as a government 

because they were on the 

government's side. Now if we 

want to talk about it, the 

government must talk to us. The 

government will later speak with 

the Police. 

 I don't want this institution 

to be a paradise for us, no. But we 

wan t  to  b ui ld  a  Peop le ’s  

Representative Council that has 

credibility and is respected in our 

const i tut ional  system. How 

embarrassed we are, imagine 

making the Special Committee 

p rot ect ed b y t he  1945 

Constitution, coming to this place 

did not come when asked for 
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information. Do we want our 

institutions to be insulted in this 

way? We want to establish the 

truth here, build the reality that 

exists. We don't ask for privilege, 

sir. We don't want to be protected 

with excessive immunity, no. But 

in a modern democratic system 

who holds the people's mandate 

has power and he must be 

respected by the people's 

mandate with his existing rights. 

Because we also have many 

obligations in carrying out that 

mandate. This is what we want to 

respect, this is part of the 

constitutional system, not a 

criminal justice system cluster, 

and we, as the legislators, have 

the right to build our own cluster 

for that. And let's learn with our 

heads held high to build it, clear 

sir, our understanding. Thank you. 

   CHAIRMAN OF 

THE MEETING 

(DR. SUPRATMAN 

ANDI AGTAS, 

S.H., M.H.): 

Does this mean that the Golkar 

Party faction agrees with the 

formulation of the existing article? 

Then I invite the Gerindra Party 

Faction. 

   GERINDRA PARTY 

FACTION 

Actually, I interrupted earlier, as 

the chairman said, in order to get 
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(H.BAMBANG 

RIYANTO,S.H.,MH

.,M.Si): 

responses or comments from the 

factions on the articles discussed 

earlier. And the manifestation at 

this meeting was like this. I do not 

know why this has spread 

everywhere and from PDIP 

answered here and there, so this is 

how it will turn out. For our 

comments, our response, I see this 

article. We often talk about 

dignity, we often talk of authority, 

as if we feel after 4 years. The 

fourth year runs as if the People’s 

Representative Council is an 

institution that does not have 

authority. I feel like this. 

 Now this article allows us 

to be a little motivated by the 

emergence of the authority that 

we will have in the first place. We 

often do not feel that we are being 

harassed, we are like an institution 

that is not respected, not 

respected sir, even underestimated, 

it hurts. For this reason, according 

to the material this afternoon is a 

response, comments on the 

articles that have been prepared in 

such a way that the Gerindra Party 

Faction agrees to this article with 
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the addit ion of  the word 

"mandatory" as proposed by the 

PDIP Faction. 

Thanks. 

   PD FACTION 

(DR.Ir. BAHRUM 

DAIDO,M.Si): 

In Article 73 Paragraph (4), we 

agree. Then verse (5) we also 

agree. Then in paragraph (6) in the 

case of carrying out the summons 

as referred to in paragraph (5) 

letter B, the Police of the Republic 

of Indonesia can take hostages. 

Perhaps the word can be replaced 

mandatory or there is a mandatory 

word according to my friend from 

the Gerindra Party. 

 So basically, the Democratic 

Party agrees with paragraph (6) 

and paragraph (7). So, for Article 

73 the Democratic Party faction 

b a s i c a l l y  a g r e e d  w i t h  t h e  

chairperson. Thank you. 

   PKB FACTION 

(NENG EEM 

MARHAMAH 

ZULFA Hiz., S.Th.I): 

In principle, to optimize the 

f un ct ion s  of  t he Peop le ' s  

Representative Council, especially 

the supervisory function which 

today seems like it is dull, right? 

I think that we, from the PKB 

Faction,  are very much in 

agreement with the articles  

discussed. From 4,5,6 and 7. Thank 
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you. 

   PKS FACTION 

(DRS.H.ADANG 

DARADJATUN): 

PKS still adheres to the results of 

the Working Committee meeting 

yesterday and added to the term 

"mandatory" approved by PKS. 

Thank you. 

 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Thanks. 

 

 PKS agrees with the 

formula and the addition of the 

word "mandatory" in paragraph 

(2) above. Next please sir. 

   PDIP FACTION 

(ANDREAS HUGO 

PAREIRA): 

Thank you, Chairman. 

 

 This is just an insight that 

we might compare with other 

countries. So, if for example there 

is a definition of what is meant by 

an insult to parliament. If people 

do not want to come, can enter, 

answer members of parliament in 

the UK or say something in public 

about parliament members of 

People’s Representative Council 

or members of parliament or 

institutions that are considered 

insulting. But contempt of the 

contempt of parliament must be 

decided first. What had been 
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decided was not the court, the 

Honorary Council. Only then 

entered into, he entered into the 

criminal justice system. 

 So, there is a mechanism to 

decide whether this is included in 

the contempt of parliament or not, 

that the parliament in English 

sessions mostly uses such a 

pattern. So that there is no conflict 

between constitutional law and 

criminal law. Thank you. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Thanks. 

 

 So there is a note that yes 

it can be a concern for TA in the 

context of reformulating it later 

together with linguists, especially 

those relating to the process yes, 

Police means to because actually 

the Chief of Police was before the 

existence of the inquiry right, 

actually agreed with the formulation 

in the Act which is old. But do we 

know just by chance that the 

subject might be the Corruption 

Eradication Commission. If not, 

then it would be different, that's 

the problem there. This is because 

dealing with the public. 
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 However, what was conveyed 

by Mr. Arsul, Mr. Junimart 

including Mr. Rufinus is actually 

substantially we can accept that 

Mr. Rufinus conveyed this 

question concerning whether it is 

permissible in 1 Law to regulate 

the material as well as formally 

regulated, right. 

 Well, if we don't regulate 

it, we don't have a foundation for 

how we want to arrange it in the 

formal process. So that's why we 

don't regulate rigidly in this MD3 

Law. But submitted to two, this is 

actually better arranged by each 

faction considered. Is it regulated 

through the Government 

Regulation mechanism as usual 

the law goes directly to the 

Government Regulation. I 

suggested yesterday that it went 

directly to the Government 

Regulation, only the Director 

General also suggested it go to the 

Government Regulation, but the 

process would not necessarily take 

a long time. Maybe this is a long 

process of political struggle in the 

government. Now we ask what 
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about the Police Regulations as 

explained by Mr. Dossy. Now this 

is what we will synchronize with 

the Police later according to Mr. 

Arsul's advice. 

   PPP FACTION  

(H.ARSUL 

SANI,S.H.,M.Si): 

Just the Chairperson's information, 

that in one Act that regulates 

aspects of material law, formal 

law, institutional law, administrative 

law exists, we are discussing it 

now. The revision of the Terrorism 

Law involves 4 things as well as 

real punishment, formal law, 

institutions, plus administration. 

That's all state administrations. So, 

it's also not a strange thing. Thank 

you. 

   VICE OF 

CHAIRMAN OF 

LEGISLATIVE 

BOARD  

(H. TOTOK 

DARYANTO, S.E.): 

Noting the input of Mr. Rufinus, 

Mr. Dossy and all legal experts in 

Commission III earlier. I want to 

add to the information that the 

right of parliament, the legislative 

right to summon force is actually 

already prevalent. What is often 

referred to as the right of 

extinction is in its terminology and 

in our MD3 Law since the reform 

until now it exists. What is not 

there is how the legal event. 

 So that we are now 
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drafting the procedural law in this 

law, in my opinion it is 

appropriate. Then we also think 

that the Police regulation might be 

more implemented than using the 

Government Regulation. So, our 

Faction chose it. Because what is 

important is how the People’s 

Representative Council can carry 

out its functions as stipulated in 

the constitution and get 

strengthened in using its functions. 

So, this is our faction that we 

agreed and approved. Thank you. 

   NASDEM PARTY 

FACTION  

(DRS. T. 

TAUFIQULHADI, 

M.Si): 

This is how I feel right because I'm 

in the Special Committee Questionnaire 

so the others don't feel the way 

we feel. It's just like this, I'm an 

extension of the previous article 

on MD3 that we use today. In this 

MD3 this article is intended for 

community members, not to 

comparable partners, right? 

 I think this can be 

reconsidered, if indeed the reason 

given by Mr. Dossy was a 

Governor. When we first called the 

Commission III, they did not want 

to come, it became the basis, then 

we expanded this, if in my opinion 
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it is not very precise. Why if we are 

to protect our honor, not with 

such a large arrogance. But it is our 

honor to be guarded by our 

behavior as members of the 

People’s Representative Council 

and as an institution. Therefore, in 

my opinion, what is right is that if 

we treat it, we should not treat it 

with our equal partners. Because 

our equal partners are another 

way of interpellation right there, 

there are questionnaire rights and 

so on. But I agree that later when 

it is discussed at the Special 

Committee Questionnaire there it 

is new there. But if it is in the 

context here, I feel that we will be 

a little uncomfortable in the eyes 

of the community. Why do you 

want to be honored that way? In 

my opinion, it is not appropriate in 

our context to be a nation and 

state and in the eyes of society. 

Think about it yourself, is it exactly 

like that? I speak of this in an 

ethical context only. 

That's all from me. 

   NASDEM PARTY 

FACTION  

I do not agree if for example it is 

treated with state institutions that 
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(DRS. T. 

TAUFIQULHADI, 

M.Si): 

are our partners but I agree if it is 

with members of the community 

and not our partners. Like the 

Governor, for example, the 

institutions below. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Now the question Mr. Taufik if 

later there will be the use of 

interpellation rights, the use of 

questionnaire rights, there is the 

use of the right to express 

opinions. Then do not want to 

attend if it turns out that invited 

were officials who say at the same 

level. 

   NASDEM PARTY 

FACTION (DRS. T. 

TAUFIQULHADI, 

M.Si): 

If we formulate it later, we will 

discuss, for example, the right of 

inquiry there we use the enforcer 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

I do not mean that right now it 

concerns the community members, 

it means agreeing with this 

decision. 

   NASDEM PARTY 

FACTION 

(DRS. T. 

TAUFIQULHADI, 

M.Si): 

I do not agree with this later we 

cannot stand it also. I worry that 

later it will turn around. So, we 

want to get a great honor, 

suddenly we cannot be able to 

uphold it, so we will be ashamed 

of ourselves, if I think like that. 
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   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

So, the conclusion is the Nasdem 

Party Faction's attitude rejects the 

formulation of this article? 

   NASDEM PARTY 

FACTION  

(DRS. T. 

TAUFIQULHADI, 

M.Si): 

I reject this formula but I agree 

with the previous article that it is 

against the community members. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Yes, this is now for the citizens of 

this community who have this 

article, there will be another 

questionnaire. 

   NASDEM PARTY 

FACTION  

(DRS. T. 

TAUFIQULHADI, 

M.Si): 

I agree with the community 

members 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

This means that this article has no 

problems, later on what we will do 

later, there is a next article about 

questionnaires, interpellation, and 

because it involves problems. 

   NASDEM PARTY 

FACTION (DRS. T. 

TAUFIQULHADI, 

M.Si): 

But when it comes to our partners, 

our comparable partners, for 

example Commission III, are the 

Chief of the Indonesian National 

Police and the Prosecutor's Office. 
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   CHAIRMAN OF 

MEETING 

(DR. SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Yes, it is a note, the Nasdem 

faction. 

   NASDEM PARTY 

FACTION  

(DRS. T. 

TAUFIQULHADI, 

M.Si): 

Not I am not this but later we will 

not be able to stand up, it is not so 

to gain honor in my opinion, 

uphold our honor. If in my opinion 

yes of course I want us to have to 

uphold our authority and honor, 

but it is not permissible to carry 

such a large club. 

I think so. 

   HANURA PARTY 

FACTION 

(DR.RUFINUS 

HOTMAULANA 

HUTAURUK,S.H.,

M.M.,M.H.): 

Good, thanks Chairman. 

This isn't sound, the emotion isn't. 

Earlier, Arsul said that in the law 

there is material law and formal 

law, but there is an offense 

regulated by the pack. Is it true 

that if a person does not come, 

what is that offense? Try to explain 

whether the constitutional law or 

law? 

   MEMBER OF 

LEGISLATIVE 

BODY: 

Please see the law on general tax 

provisions there governing the 

matter of Mr. Rufinus's gezeling. 

   HANURA PARTY 

FACTION 

(DR.RUFINUS 

 Yes, there is an offense, 

acts against the law are there so 

he can be gazed. What is this? If I 
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HOTMAULANA 

HUTAURUK,S.H.,

M.M.,M.H.): 

am more inclined, if indeed the 

questionnaire rights are not 

fulfilled, raise him like that. So, we 

don't know, it's up to you but if we 

ask for a forced effort sir. Let me 

not understand, if what you are 

calling is the police do not want to 

do? The most ridiculous thing is 

that you will be challenged at the 

Court, the more embarrassed we 

are, sir. Please help me in principle 

to agree, from Mr. Taufik said that 

what makes us valuable and 

become king is yourself and not 

someone else. What content do 

you want to be appreciated? I just 

agree with the strengthening of 

this institution, but it must be 

dignified too, sir. So, to be honest 

because yesterday I was grieving 

so I left the meeting, not I ran 

away sir. But our debate before 

the break I still challenge these 2 

points. Forced efforts and hostage-

taking to an institution of state 

officials and all kinds because they 

do not know what they are doing. 

Which one is this offense? Is it 

illegal or not? So, what I said was 

Junimart's statement, I was able to 
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correct it. 

 Which is our realm? That 

earlier Mr. Dossy said that this 

constitutional system is what we 

want, the right agreed but when 

faced with an act. This is an act 

that does not want to come, not 

the constitutional legal system, sir. 

There are actions that are not 

fulfilled by someone we classify to 

act against the law or not, then we 

can make them forced. For 

example, not being paid tax is an 

illegal act. Now this is what we 

justify now. That's why Mr. 

Junimart said what is philosophical 

rather than this hostage and 

coercion so that we have a basis 

for calling him. That later on, the 

Regulation of Chief of the 

Indonesian National Police is 

internal, if the Police rules are the 

Police rules, that's the way it is. 

 So, our constitutional system 

does not matter. Now the 

question in the paragraph above is 

that if the interpellation is not 

attended, the questionnaire is not 

attended to which offense. That 

was my question yesterday, I 
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asked the Deputy Chief of Police 

former Pak Daradjatun yesterday 

and I thought he knew exactly how 

to run the Criminal Code. That's 

why I said yesterday please be 

careful first, I don't want to 

confront sir, but please submit it 

to the forum before we decide on 

this. I am worried that this 

institution will become even 

worse. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

How is the position of the Hanura 

Faction. 

   HANURA PARTY 

FACTION 

(DR. RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

Don't ask for attitude first sir, I 

want to discuss first. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

The discussion is complete. 

   HANURA PART 

FACTION 

(DR. RUFINUS 

When it's finished, I don't know, I 

say it doesn't go inside. 
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HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

These factions have been agreed, 

all agree except Nasdem with a 

note yes. Now only Hanura agrees 

with the note too, it will definitely 

go inside. 

   HANURA PARTY 

FACTION 

(DR. RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

If I am forced with 2 options, agree 

and disagree, both of which I 

cannot answer, my people have 

not yet discussed. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

You don't take a stand, Hanura 

Faction, do you? 

   HANURA PARTY 

FACTION 

(DR. RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

 

No, not abstaining. I reveal this, 

just take notes 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

This is Mr. Rufinus's note, I now 

like what the attitude of the 

Hanura Faction is because if the 

PKS that happened to be present 
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AGTAS,S.H.,M.H.): were Pak Daradjatun, a former 

Deputy Chief of Indonesian 

National Police yesterday and the 

attitude of the PKS faction today is 

agreed with. 

   HANURA PARTY 

FACTION  

(DR. RUFINUS 

HOTMAULANA 

HUTAURUK, S.H., 

M.M., M.H.): 

Okay, I'll make it floating too. In 

principle, the Hanura Faction is 

strengthening the institution by 

looking back at the institution and 

must determine what offenses are 

regulated in the paragraphs above, 

so that we can enter points 6 and 

7. 

   PPP FACTION 

(H.ARSUL 

SANI,S.H.,.M.Si): 

So, this is for TA friends, because 

this is related to the issue of 

hostage issues, please study the 

General Provisions of Taxes in 

addition to Law Number 19 of 

1997 in conjunction with Law 

Number 19 of 2000, the  

amendments on Tax Collection 

with Taxes, there are regulated, 

the law is set. Well, of course 

there is because there is no delict 

about administrative matters, but 

there are still provisions regarding 

the contents of the links of forced 

hostages. So please review this 

first to enrich us later, tonight. All 

that's left is to download the law. 
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Thank you, we are both learning, 

but we are very enthusiastic about 

the process ... which is conveyed 

by everyone, including Mr. 

Rufinus, we appreciate it. Thank 

you. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Thank you, Mr. Arsul. 

 

Thus, there are 8 factions that 

agree, 10 actually all agree yes, 

Nasdem Faction and Hanura Faction 

with notes. We therefore invite 

the government to express their 

opinions. 

 

 

  DIRECTOR 

GENERAL OF PP: 

 This formula was also actually 

accepted by the government on the 

dynamic situation, such circumstance, 

in Head of the Faction Group, was 

developed; in principle it is necessary 

for the government to take a 

strengthening attitude towards the 

dignity of the People’s Representative 

Council, and it is the only debate, 

namely regarding the issue and the 

process, the  process on how to 

achieve the goal. So the government 

took the position as before the 

meeting of Faction Group , only there 

were indeed a few notes and what 

government's desire is that, 

especially, the paragraph (4) can be 

assisted. Paragraph (4) before, prior 
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to Head of Faction Group produces 

with this formulation in his decision, it 

is formulated in terms of legal entities 

and or community members, so there 

are no state officials, government 

officials. 

 Actually the attitude took by 

government was the same when the 

Draft of MD3 was discussed and this 

time it is repeated. Therefore the 

government requested that the 

elements of the state official, the 

government official be removed, that 

is the government’s notes. Then the 

second item is regarding the problem 

of reforming the legal form of 

Government Regulation and whether 

it is the Regulation of the Chief of 

Indonesian National Police, I think 

that the input from the you, ladies 

and gentlemen is also good to be 

synchronized with the national 

Indonesian National Police, how the 

mechanism is. In principle, we agree 

with the government, namely to 

strengthen the mechanism. 

I think that is some of the notes that 

we can convey. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

Okay, thank you Mr. Director 

General. 

 

This is related to the attitude of 
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AGTAS,S.H.,M.H.): the government in paragraph (4) 

this concerns the word phrases of 

state officials and government 

officials. In accordance with this 

there is actually a connection with 

what Mr. Taufiq said earlier, 

indeed if possible, later this will be 

in the next article because this is 

related to the general public all of 

this is included in Article 73. So, at 

the same time, we can agree 

whether or not this is about the 

suggestion of the government's 

opinion regarding the elimination 

of the phrases of state and 

government officials, not that this 

will be regulated, right? 

   MEMBER OF 

LEGISLATIVE 

BOARD: 

Chairmanp ....... in Article 73 since 

the second paragraph, every state 

official, government official, in 

Article paragraph (3) is also like 

that. This means (2), (3), (4) all of 

them are removed, only paragraph 

(4) yes. Like the existing law and 

the government's attitude from 

the time of the initial discussion of 

the Draft of Law did indeed take 

such a position because it did see 

the position of the partner, then 

also this state official, ladies and 
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gentlemen, state leadership, 

People’s Representative Council 

leadership, People's Consultative 

Assembly also state officials how is 

this mechanism so that it is also 

exquisite in the public because we 

are partners, such positioning 

alone and it was delivered at the 

time of the initial discussion. That 

is roughly the attitude of the 

government, in principle the 

government agrees to it, only 

asking for the exclusion of state 

officials and government officials. 

Thank you Chairman. 

   PDIP FACTION 

(PROF. DR. 

HENDRAWAN 

SUPRATIKNO): 

Chairman, you can interrupt the 

leader a little. 

 Later this is because we are 

like this from the government, if in 

paragraph (4) this is related to the 

problem mentioned in Article 73 it 

is related to having a questionnaire, 

an interpellation, it is identical 

with a state official, Sir. So if we 

talk about interpellation, don't we 

talk to farmers, sir, so if we erase, 

we will return to the beginning, sir. 

Let us think about it first, this is 

related to the problem of 

interpellation of rights 3 earlier. So 
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if we delete it does not mean we 

say that this must be the case, just 

imagine if the interpellation is 

coming who is the pack or 

questionnaire or what, yes, surely 

state officials, surely the government 

officials referred to here and I am 

sure are not members of the 

People’s Representative Council. 

That is the reason, so please tell 

me, I was more inclined to see this 

issue whether it is material or 

formal, if you have answered that 

it is regulated, please do so. 

 So I disagree with the 

government's opinion that it was 

deleted because it relates to these 

3 things, the content is 3. If it's not 

executed, that's more or less then 

forced, right, he is held like that. 

These are actually the 3 points, sir, 

so that is why I said earlier if we 

made that one, this is actually in 

paragraph (3) it has become an 

actual element, sir, see yes "in the 

case of state officials as not 

fulfilling the summons", now we 

live say if you do not fulfill this call 

he is classified as unlawful or not, 

well there, that's the point sir. so 
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actually Hanura agreed, agreed 

anyway, just explain where this 

offense is like that, that's all. So 

because later on, if we say 

interpellation, it is impossible for 

farmers to come from Jember, 

that's how it must be related to 

state institutions. 

Thank you, Chairman. 

   VICE CHAIRMAN 

OF LEGISLATIVE 

BOARD (ARIF 

WIBOWO): 

 I think our debate is 

interesting even though in fact the 

discussion is limited in nature it 

can be well understood as a whole 

yes, in general understand it well 

about what is meant by Article 73 

along with the verses in the article. 

I think this also shows that the way 

we understand democracy is still 

different, why? Because what is 

called the people's sovereignty, 

some understand that the people's 

sovereignty is not something that 

must be interpreted as the 

granting of the will of the people, 

but the people's sovereignty is 

only understood as an electoral 

path for one to occupy certain 

positions through electoral means. 

So just to deliver vertical mobility 

of individuals. Well, if so, the 
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people's reputation without real 

meaning later on the other side is 

also the way we understand, as 

reminded by Juan Lin, I think, 

about the goal of legitimacy and 

legality because of what? Because 

we enter the conception of the 

spirit of power separation of 

power which is very rigid, which in 

fact does not refer to the 

development and security of this 

nation politically. And I think it can 

be understood how the intervention 

against changes to our Constitution 

in the 20002 stage is clearly 

depicted regarding the matter of 

how democracy that we 

understood in the past and so our 

breath of life changes immediately 

when we declare is a president 

whose peskiest actually understood 

in outside the context of the life of 

this nation. 

 Therefore, it is then rigidly 

separated that power is separated 

from its ability and then solely 

based on positive law. That is why 

in each of our debates concerning 

the formulation of articles and 

verses, we must comply with the 
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rules for drafting laws that contain 

meaningful legal certainty. I think 

this is where we find the point of 

trouble when the People’s 

Representatives Council, which is a 

manifestation of popular 

sovereignty, is then shifted, 

meaning that it is no longer a 

manifestation of real people's 

sovereignty, but merely as a 

gathering place for people who 

have chosen a political path 

through the electoral system. 

 Well, if so, then actually 

this People’s Representative Council 

must be dissolved, it's useless, I 

don't think there's any point in the 

institution of this People’s 

Representative Council institution 

if we think that way. But if we take 

it again, we actually follow the way 

of thinking which is also almost the 

same but actually different, 

namely the distribution power, so 

what we mean in this article is not 

something strange, why? Because 

each institution is run, even if 

there is a legal issue of judicial 

power that will function for it and 

the People’s Representative 
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Council cannot refuse members of 

the People’s Representative Council, 

except for some reasons given to it 

because it is a sovereign institution. 

In Indonesia, there are only two 

institutions that can be called 

elders of the alliance, first is the 

president and second is the 

People’s Representative Council, 

outside of that there is no sir. well 

because of that the treatment is 

different, the function is different, 

although it should not be arbitrary. 

 Well, I think fussing about 

this article, in my opinion, is not 

very relevant, which actually awaits 

the debate later as actually my 

elder brother, the chairman of this 

RH Mr. Rufinus, the proper and 

legitimate reasons will be the 

problem. So people may be 

summoned including state 

officials, but they did not to 

come, the People’s 

Representatives Council was 

summoned 17 times for reasons 

that are proper and legitimate, not 

proper and legitimate reasons 

that, I think, will trigger their own 

problems. Please just formulate it 
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regarding proper and legitimate 

reasons, well because if it is 

related to work, sick and so on I 

don't know what the formulation 

is, but I think we can formulate it. 

But the principle is to respect the 

sovereignty of the people, then 

this authority must be used, but if I 

arbitrarily and immediately I think 

also in practice it will not be so. 

Just as we use the People’s 

Representative Council, the right 

to ask questions, the right of 

interpellation, the right of inquiry, 

whether we continue to express 

opinions will certainly trigger a big 

problem that is reminded by Juang 

Lins who I read as a political expert 

on the dualistic legitimacy and 

legality. 

 Indeed, I think it is time for 

us to go back to the old thought 

which I think is our value system of 

what is called the collectivity of 

this nation, mutual cooperation 

which was reflected first an 

institution that has complete 

sovereignty, what is the People's 

Representative Council as the 

highest state institution. Now, 
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when everything is downgraded, it 

is divided up to lead to pure 

presidentialism. Then the level of 

relationship and the quality of the 

relationship between an institution 

and other institutions is solely 

political, then what happens is a 

race for the use of rights and 

authority. 

 I think so Chairman, in my 

opinion this must be understood in 

our perspective how to translate 

democracy that is most suitable in 

Indonesia. I think we are also 

inseparable from tolerance and 

ethics and there is no need to 

worry about the fact that there are 

many factions in the People’s 

Representative Council of the 

Republic of Indonesia who fight 

and grow fast every day, not quite 

so easily. So from the government, 

there is no need to worry about 

the government of anyone in 

power. I think that political 

upheaval will cause deadlock 

everywhere and I think this will be 

an objective issue that will be the 

basis of whether the authority of 

the People’s Representative Council 
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of the Republic of Indonesia can 

function effectively or not, 

Thank you, 

   VICE CHAIRMAN 

OF LEGISLATIVE 

BOARD (H.TOTOK 

DARYANTO,S.E.): 

 So I have looked at this 

Article 73 and I agree with all of 

my colleagues that I also 

understand. So according to our 

opinion Mr. Chairman, there are 

indeed some that are somewhat 

out of context, this is number 3 sir 

but not a matter of state officials 

and government officials, but that 

people who are summoned by the 

People’s Representatives Council 

are not present for no apparent 

reason 3 times in a row 

immediately appear Interpellation 

rights, questionnaires and others, 

according to me, are free of 

context because of the name 

interpellation and so on, it arises 

after there is a recommendation, there 

is a meeting decision. 

 So what are the people 

who don't attend, what are the 

sanctions, forced, if forced don't 

want to be taken hostage, the 

order is like that, that's all the 

connection. Then the People’s 

Representative Council has become a 
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very authoritative institution and 

in the function of a modern 

democratic state it must be like 

that, otherwise there is no 

meaning to the election, the 

election respects the people. So 

the people chosen by the people 

are given special authority, only 

those chosen by the people who 

have special authority are called 

full rights in the theory of political 

science. This is actually Mr. Arif did 

not want to explain earlier, I have 

already reminded, Mr. Arif that in 

semester I, people studying politics 

have been explained, what is the 

f u n ct i on  o f  t h e  P eop le ’ s  

Representative Council, the function 

of legislation in a modern country, 

it is like that and why is the 

People’s Representative Council 

needing special privileges because 

of the people's choice, why so? 

Because the state belongs to the 

people. The concept of democracy 

is that governance is entirely from, 

by, for the people. 

 So that's where the 

People’s Representative Council is 

called, that is, anyone must be 
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required to attend, must be 

present because if there is no 

reason to be forced, that is the 

sanction but not to be directly 

questioned. The interpellation 

questionnaire arises from a 

recommendat ion,  i f  the 

recommendat ion is  not  

implemented, the People’s  

Representative Council can use 

question interpellation, clarified 

why you don't want to do this, it 

could be because the decision was 

wrong, you could argue. We do 

not do it because it is like this, like 

this, if it can be accepted it will be 

finished, if it is not accepted, we 

will question the government. If 

the questionnaire is still not 

accepted, the People’s Representative 

Council is not accepted, the 

government also does not want to 

increase it again and so on. That is 

the mechanism in us democracy. 

 So if we propose, then 

never mind, this is the maximum 

result that we can get in order to 

uphold the rights of people chosen 

by the people, without it there is 

no point in us here. We call 
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anyone, who is called must be 

government officials, the community, 

that's for sure. The name of the 

People's Legislative Assembly is 

indeed told by the people to call 

people, there are any problems 

calling people because the 

People’s Representatives Council 

does not have money to help with 

disasters, it cannot have a fire 

extinguisher immediately put out 

its own, not that. We can call 

anyone, that's the People’s 

Representative Council. Therefore it 

is obligatory to call the People’s 

Representatives Council and the 

sanctions are not present. We 

formulate the maximal method, 

because the police do not want to 

implement it, we are making the 

norm here, the problem is that 

there will be more problems, so 

let's get to the maximum we can 

get. 

 I want us to agree with this 

but the number 3 according to me 

is removed because it's not here. 

So later when we talk about the 

right of the questionnaire, the 

interpellation will reappear, even 
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in the same questionnaire, in the 

same interpellation, the interpellation 

meeting is called absent 3 times in 

a row forcibly, the same as that 

but it does not mean it can be 

directly questioned, it cannot. 

Questionnaire that after clearly 

sitting the problem, apparently 

cannot be accounted for increased 

to the questionnaire, inquiry and 

so forth and so on. So the 

sequence is like that. 

So I suggested the Chairwoman so 

that ... 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

I think this is it, right now, if there 

is a proposal, this is the way of 

thinking, Mr. Totok, yesterday we 

really debated whether this 

paragraph (3) was issued or not. 

But after hearing Pak Totok's 

explanation, I feel that it is true in 

paragraph (3) that we ... because it 

will be regulated in Article 74 ....... 

   PDIP FACTION  

(DR. R. JUNIMART 

GIRSANG): 

The leader was the one who briefly 

after Pak Totok explained that we 

were talking about the law, sir. I 

have never heard of full rights but 

explained about full rights, about 

all kinds, we agreed to agree with 

Pak Totok because of these full 
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rights. We were just talking about 

the law, we just knew the law, 

there are also full rights right kinds 

... We agreed, agreed with Mr. 

Totok. Thank you. 

   PKB CHAIRMAN 

OF MEETING  

(Ir. H.M. LUKMAN 

EDY, M.Si): 

I am the Chairwoman, I want to 

understand the government's 

psychology about this paragraph 

(4). I think I am actually quite 

different from Pak Totok, yes, I 

agree with the government, yes, to 

delete this paragraph (4). But 

before I reveal. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Sir, so that the bias proposed by 

the government does not abolish 

paragraph (4), only the phrases of 

state officials and government 

officials, the rest will remain. 

   PKB FACTION (Ir. 

H.M. LUKMAN 

EDY, M.Si): 

 Well, that includes yes, my 

question is like this before I put 

forward the opinion of the 

government's proposal to remove 

the phrase state officials, 

government officials in paragraph 

(4) is this also want to delete the 

paragraph (2), no? If paragraph (2) 

is not deleted I think it does not 

need paragraph (4), it is enough 

that paragraph (2) we just need to 

replace paragraph (4) it does not 
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need to be repeated again sir. 

When Mr. Arif Wibowo's speech 

was, it concerns paragraph (2) sir, 

it is entirely a matter of our 

understanding of checks and 

balances, the state administration 

delivered in full by Mr. Arif 

Wibowo, this concerns paragraph 

(2). 

 Now if the government does 

not want to replace paragraph (2), 

that is good enough, it is already 

good, the only thing that 

paragraph (4) does not need to be 

repeated is, paragraph (4) wants 

to repeat this, as if we want to 

capture this government, as if we 

want to arrest state officials, 

government officials. I want to 

understand the psychology from 

there, Mr. Chairman. 

 Therefore, I propose that 

this paragraph (4) should be 

replaced, it does not need to be 

repeated, it will reveal the state 

officials, government officials, legal 

entities, community members and 

so on. I suggest this phrase, in 

terms of summons as referred to 

in paragraph (2) and paragraph (3), 
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eh in the case of summons as 

referred to in paragraph (2) and 

paragraph (3) are absent after 

being called 3 times in a row 

without proper and valid reasons, 

the People’s Representative Council 

has the right to make such a 

summons, so there is no need to 

repeat it. In the case of summons 

as referred to in paragraph (2) and 

paragraph (3) are not present after 

being summoned 3 times in a row 

without a valid and valid reason 

the People’s Representative Council 

has the right to make a forced 

summons by using a decision ....... 

 

I mean this is why the sentence 

was repeated it was scary to the 

government, I said earlier this 

government psychology. This is the 

psychology of the government, 

why do we repeat it, we want to 

be called, what do you want to be 

called state officials, what are 

these government officials for? 

While there is already paragraph 

(2), we, as Governors, are afraid to 

be called back by our appearance. 

   PDIP FACTION So Chairman, this is a solution 
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(PROF. DR. 

HENDRAWAN 

SUPRATIKNO): 

because the government, paragraph 

(2), does not object. 

   PKB FACTION 

(Ir. H.M. LUKMAN 

EDY, M.Si): 

And paragraph (2) is exactly what 

Mr. Arif Wibowo's lecture was 

saying, right, unless the 

government has the intention to 

delete paragraph (2) then I will 

add to Mr. Arif Wibowo's lecture, 

sir. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

This was a bit shocked by the 

Chairman, this is mainly what it 

has to do with suddenly if we just 

add 2, paragraph (3) so add 2 wah, 

so this is a hassle, the feeling of 

the former minister. 

So the point is, sir, what was 

delivered by Mr. Lukman did not 

change the substance of paragraph 

(4), it did not change, it was only a 

matter of formulation. It's just that 

the Minister, if we delete it, will 

contradict it later with Article 

paragraph (2). So the point is 

paragraph (3) that we deleted, 

paragraph (4) may we formulate 

others as suggested by Mr. 

Lukman, but it does not change 

the substance. So, agree with the 

faction, we agree first, paragraph 
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(3), we delete it first. 

(MEETING AGREE) 

Then we ask the government's 

response regarding the abolition 

of paragraph (3). 

   DIRECTOR 

GENERAL OF PP: 

 

If paragraph (3) agrees, but if 

paragraph (4) we ask for 

consolidation to the Minister first. 

   PPP FACTION  

(H. ARSUL SANI, 

S.H., M.Si): 

I think the Chairperson, maybe a 

little we are sure that the Minister 

had never been a member of the 

Indonesian Parliament, so indeed 

the need for an authoritative 

Indonesian Parliament would also 

agree with the Minister, not to 

worry. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Okay, this is the Director General 

who doesn't want to take risks. 

 

So, Article 73 we will raise it to the 

Work Meeting. 

 

(MEETING AGREE) 

  Work Meeting 

With Minister of 

Law and Human 

Right and Minister 

of Home Affair 

Wednesday, 

February 7, 2018 

CHAIRMAN OF 

MEETING  

(DR. DOSSY 

ISKANDAR 

PRASETYO, S.H., 

M.H.): 

...... Then the concerns in Article 

73 is related to the authority of 

the People’s Representatives 

Council the Republic of Indonesia 

to conduct forced summons of 

state officials, government officials, 

legal entities ... 
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At 07.30 pm 

Western 

Indonesian Time  

   PPP FACTION 

(H. ARSUL SANI, 

S.H., M.Si): 

Interruption Chairperson of the 

meeting, may I interrupt. 

 

There were words already 

resolved, I think the lobby meeting 

was only an understanding, could 

not make a decision. 

   CHAIRMAN OF 

MEETING: 

 Yes, I'm just reporting, but 

please respond, there is a 

response. I continue, Mr. Arsul, 

yes, it means that this is resolved 

at that level. We say that those 

who disagree have a number of 

agreements, please respond later. 

 Article 73 relating to the 

authority of the Republic of 

Indonesia People’s Representative 

Council for forced summons of 

state officials, the government 

requests to abolish the phrase 

state officials and is offered to be 

everyone. 

  That's the second point. 

   CHAIRMAN OF 

WORKING 

COMIITEE (DR. 

c. Addition to the formulation of 

forced summons and hostage 

taking of state officials, government 
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SUPRATMAN 

ANDI AGTAS, 

S,H., M,H,): 

officials, legal entities and/or 

communities as well as mechanisms 

involving the Indonesian National 

Police. 

 

1. Working Committee and the 

Government also agree to 

bring the formulation of 

provisions that have not been 

agreed at the Working 

Committee meeting to the 

Working Meeting related to 

the addition of the Chairman of 

the People’s Representative 

Assembly in Article 15 and the 

election mechanism of Article 

427. Addition to the 

formulation of forced 

summons and hostage taking 

of state officials, 

government officials, legal 

entities and/or the community 

and its mechanism involving 

the Indonesian National Police 

in Article 73. Exclusion of the 

immunity rights of members of 

the People’s Representative 

Council of the Republic of 

Indonesia in Article 245, 

addition of the People’s 
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Representative Council of The 

Republic of Indonesia 

Chairperson in Article 260 and 

an additional formula for 

adding the People’s 

Representative Council Chair 

after the 2019 Election in 

Article 247 a and Article 247 c. 

 

   CHAIRMAN OF 

MEETING: 

Alright, so can the government 

answer be accepted? 

 

(MEETING AGREE) 

 

 Furthermore Article 73, in 

this Article 73 there are phrases 

concerning state officials, legal 

entities, government officials, legal 

entities and the public. Then it was 

suggested that the phrase be 

deleted and replaced by everyone 

and asked for the government's 

response. 

Please. 

   MINTESTER OF 

LAW AND 

HUMAN RIGHTS  

(YASONNA 

LAOLY, S.H.): 

So that there is no discrimination 

so this is everyone, Mr. Chairman, 

so every citizen and everyone and 

anyone. So this can be better 

generic in my opinion. Thank you. 

   CHAIRMAN OF Okay, thank you. 
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MEETING: So what is certain is that we agree 

with state officials, the 

government's offer is everyone, 

right? 

(MEETING AGREE) 

2 122 Working 

Committee 

Meeting of the 

Legislative Body of 

People's 

Representative 

Council of the 

Republic of 

Indonesia 

 

Wednesday, 

7 February 2018 

 

At: 01.00 p.m. 

Western 

Indonesian Time 

GOLKAR PARTY 

FACTION 

(H.MUKHAMAD 

MISBAKHUN, 

S.E.): 

 

Look, sir, I want to reinforce what 

was delivered by the previous 

speaker, Mr. Dossy. That we need 

to separate the pack, this 

separation is a matter of state 

administration. 

 So this is not our criminal 

justice system domain. That there 

are people who try this is part of 

our efforts to build institutional 

strengthening. We have a 

contempt of the parliament. 

People who insult parliament and 

so on. How do you enforce the 

contempt of the parliament? Of 

course, with the existing 

mechanism and not as if the 

domain is always the only one that 

is a criminal justice system and it is 

only in the Criminal Procedure 

Code. This is our effort to respect 

our state system. Imagine in the 

context of strengthening, we do 

not have parliamentary police. 

Capitol hill has parliamentary 
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police, whoever is summoned by 

parliament does not come the 

parliamentary police in action. And 

who is our law enforcement? 

Police sir These police is through 

what mechanism the MD3 Act will 

do. And we also have to be 

consistent. Why then was the talk 

we need to ask the police? We 

don't ask the police, sir, we ask the 

government. Because in the 

process of establishing a law, we 

are dealing with the government. 

Just as the Indonesian National 

Army Commander tried to send a 

letter directly to the Special 

Committee on Terrorism he was 

misdirected. He had to come as a 

government because they were on 

the government's side. Now if we 

want to talk about it, the 

government must talk to us. The 

government will later speak with 

the Police. 

 I don't want this institution 

to be a paradise for us, no. But we 

want to build a People’s 

Representative Council that has 

credibility and is respected in our 

constitutional system. How 
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embarrassed we are, imagine 

making the Special Committee 

protected by the 1945 

Constitution, coming to this place 

did not come when asked for 

information. Do we want our 

institutions to be insulted in this 

way? We want to establish the 

truth here, build the reality that 

exists. We don't ask for privilege, 

sir. We don't want to be protected 

with excessive immunity, no. But 

in a modern democratic system 

who holds the people's mandate 

has power and he must be 

respected by the people's 

mandate with his existing rights. 

Because we also have many 

obligations in carrying out that 

mandate. This is what we want to 

respect, this is part of the 

constitutional system, not a 

criminal justice system cluster, and 

we, as the legislators, have the 

right to build our own cluster for 

that. And let's learn with our heads 

held high to build it, clear sir, our 

understanding. Thank you. 

   GERINDRA PARTY 

FACTION 

 Actually, I interrupted 

earlier, as the chairman said, in 
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(H.BAMBANG 

RIYANTO,S.H.,MH

.,M.Si): 

order to get responses or 

comments from the factions on 

the articles discussed earlier. And 

the manifestation at this meeting 

was like this. I do not know why 

this has spread everywhere and 

from PDIP answered here and 

there, so this is how it will turn 

out. For our comments, our 

response, I see this article. We 

often talk about dignity, we often 

talk of authority, as if we feel after 

4 years. The fourth year runs as if 

the People’s Representative 

Council is an institution that does 

not have authority. I feel like this. 

 Now this article allows us 

to be a little motivated by the 

emergence of the authority that 

we will have in the first place. We 

often do not feel that we are being 

harassed, we are like an institution 

that is not respected, not 

respected sir, even underestimated, 

it hurts. For this reason, according 

to the material this afternoon is a 

response, comments on the 

articles that have been prepared in 

such a way that the Gerindra Party 

Faction agrees to this article with 
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the addition of the word 

"mandatory" as proposed by the 

PDIP Faction. 

Thanks. 

   PDIP FACTION 

(ANDREAS HUGO 

PAREIRA): 

Thank you, Chairman. 

 

 This is just an insight that 

we might compare with other 

countries. So if for example there 

is a definition of what is meant by 

an insult to parliament. If people 

do not want to come, can enter, 

answer members of parliament in 

the UK or say something in public 

about parliament members of the 

People’s Representative Council or 

members of parliament or 

institutions that are considered 

insulting. But contempt of the 

contempt of parliament must be 

decided first. What had been 

decided was not the court, the 

Honorary Council. Only then 

entered into, he entered into the 

criminal justice system. 

 So there is a mechanism to 

decide whether this is included in 

the contempt of parliament or not, 

that the parliament in English 

sessions mostly uses such a 
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pattern. So that there is no conflict 

between constitutional law and 

criminal law. Thank you. 

   PPP FACTION 

(H. ARSUL 

SANI,S.H.,M.Si): 

Yes Mr. Chairman and ladies and 

gentlemen, so in substance there 

is a need for an article that 

upholds the honor of the council 

PPP agrees. Because we also have 

the principles included, which I 

have conveyed in the Corruption 

Eradication Commission inquiry 

committee, we can surrender 

security and Islam, but if we do not 

honor the honor, we will. 

   CHAIRMAN OF 

MEETING  

(DR. SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Because this is an internal People’s 

Representative Council, sir, discipline. 

Then Article 122, "in carrying out 

its functions as the Honorary Court 

of the Council in charge". don't 

think there's a problem with points 

A-N, right? Whether it is agreed? 

We have discussed this at Faction 

Group level too 

   DIRECTOR 

GENERAL OF 

GOVERNMENT 

REGULATION : 

This is from our discussion which 

concerns the article on forced 

efforts, the use of the Indonesian 

National Police to enforce the 

summons of those who did the 

contempt of parliament. Now if 

there is no agency that bridges to 
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provide an assessment or 

justification that this happens 

contempt of parliament. We do 

not have the means to transfer 

from violations of constitutional 

law to the realm of criminal law. 

Therefore I see that this is indeed 

possible in the Honorary Court of 

the Council. So the authority is not 

limited to the code of ethics but 

includes giving us room to judge it 

that way. If it can be included 

there is legitimacy that he has 

here, but if not yes this will be 

stuck in the debate that we did 

earlier. 

This view might be us, so one way 

from what we meant and we want. 

Thank you. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

This is a note, just the difficulty of 

the Honorary Court of the Council, 

it's about the behavior of all of us 

as members of People’s 

Representative Council of the 

Republic of Indonesia, not related 

to outside parties. So if we enter 

now, it will completely overhaul 

the whole structure again. 

   PDIP FACTION 

(ARIF WIBOWO): 

The Chairperson actually included 

that in Article 122 letter K, "take 
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legal steps and/or other measures 

against individuals, groups of 

people or legal entities that 

undermine the honor of the 

People’s Representative Council 

and members of the People’s 

Representative Council". Already 

completed. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Depending on the subjective 

judgment of the Honorary Court of 

the Council, if he cannot carry out 

his duties without involving 

security forces, then please go 

ahead. So we give it subjective to 

the Honorary Court of the Council. 

Agree, sir? 

(MEETING AGREES) 

     

3 245 Working 

Committee 

Meeting of the 

Legislative Body of 

People's 

Representative 

Council of the 

Republic of 

Indonesia 

 

Wednesday, 

February 7, 2018 

CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Then we move Article 2 to Article 

245. Is there any change in 224? 

Nothing right? Oh yeah but now 

this one is official, it means it's 

official right? Didn't come in? 

Means there is no change according 

to it only from paragraph (1) to 

paragraph (4). 

Do you agree, the government? 
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At: 01.00 p.m. 

Western 

Indonesian Time 

   DIRECTOR 

GENERAL OF 

GOVERNMENT 

REGULATION: 

Now this is the government's 

proposal, the summons in 

paragraph (5), summons and 

request for information to members 

of the People’s Representative 

Council who are suspected of 

committing criminal offenses in 

connection with the implementation 

of the tasks referred to in 

paragraphs (1), (2), (3), (4) must 

obtain written approval from the 

President after being considered 

by the Honorary Court of the 

Council. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

This is in Article 245. 

   DIRECTOR 

GENERAL OF 

GOVERNMENT 

REGULATION : 

No this the government proposes 

in 224 in paragraph (5). The place 

was moved. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

Oh, I see. Summoning and 

requesting information, all the 

same huh? Just move it, okay? 
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ANDI 

AGTAS,S.H.,M.H.): 

Does that mean Article 245 has 

been deleted? Moved there? It's 

just a matter of placement. 

   DIRECTOR 

GENERAL OF 

GOVERNMENT 

REGULATION : 

At the same time we also propose 

a leader, 245 the editor has 

prepared. 

 The head of government 

proposes two paragraphs in 

accordance with the ruling of the 

Constitutional Court in paragraph 

(1), "summons and request for 

information for investigation of 

members of the People’s 

Representative Council who are 

suspected of committing criminal 

offenses must obtain written 

approval from the President after 

receiving consideration from the 

Honorary Court of the Council". 

 In paragraph (2), "the 

written agreement referred to in 

paragraph (1) does not apply if a 

member of the People’s 

Representative Council". Paragraph 

(2) actually refers to paragraph (3) 

which is still valid in MD3 Law in 

Article 245 paragraph (3). 

Thank you, Chairwoman. 

   EXPERT OF 

LEGISLATIVE 

So before that there was a formula 

presented by the government, 
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BOARD (SABARI 

BARUS): 

only the last meeting in our 

Faction Group was already 

dropped. There was no difference, 

sir. Just unfortunately the 

government did not mention it 

before, right? So it seems as if a 

new proposal. Likewise in Article 

245 Sir. 

   CHAIRMAN OF 

MEETING 

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 

So I think we still remain in this 

draft, sir. This is the substance, 

nothing has changed, rather than 

added again. Yesterday at the 

Faction Group level and I think 

today there have also been the 

attitudes of the factions, this 

paragraph (2) we have erased. 

 So it only applies to one 

provision only concerning that 

there must be approval from the 

President after receiving consideration 

from the Honorary Court of the 

Council. So in Article 224 there is 

no need for additional verses then 

the meaning is explained in Article 

245 and consists of only 1 

parahraph. 

Please. 

   PPP FACTION  

(H. ARSUL SANI, 

S.H., M.Si): 

 Deleted. This can later 

cause complications to the legal 

procedure. If a member of the 
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People’s Representative Council 

gets caught by a Sting Operation, 

then he means he is arrested, that 

is his authority. If he can't be 

questioned because he has to wait 

for this first, how? So yes, there 

must be something especially 

caught in the act of committing a 

crime. 

 If the ones (b) and (c) I can 

still accept, but if in terms of 

caught in, I can't because they 

have been arrested, the 

investigator's authority only has 20 

plus 40 plus Article 29, this can be 

added. So this will cause 

complications later. thanks. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 

Agree Asrul, so maybe Mr. 

Director General, we remain in 

Article 245 with a formula like this, 

summons and requests for 

information until it gets after 

consideration from the Honorary 

Court of the Council. Then we add 

1 paragraph that the provisions of 

Article 245 paragraph (1) do not 

apply except when caught. I think 

it is a formulation because the 

others do not have to, it is enough 

to be caught in act because there 
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is no effort anymore so that it 

does not make it difficult for 

investigators to handle the case. I 

think I have deliver my point, 

Mister Director General,. 

   DIRECTOR 

GENERAL OF PP: 

 

Please give time to the Minister 

first for this major because this 

was also his concern. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Okay, but this means Article 24 

because it is the same Sir, we 

proposed that the addition of 

paragraph (5) be dropped, so it 

means we consider 224 acceptable. 

   DIRECTOR 

GENERAL OF PP: 

 

Yes, because this is the removal of 

verses (3) in 245 that apply, we 

will consult later, maybe later in 

the Working Meeting. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

So, 224 and 245 

   DIRECTOR 

GENERAL OF PP: 

 

If it's 224 if you want to drop it, 

there's no problem. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Okay, that means 224 according to 

what is in the draft paragraph (1) 

only up to paragraph (4), yes 

agree. 
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   DIRECTOR 

GENERAL OF PP: 

But it is in 245. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

Yes, we will raise it at the Working 

Meeting level. It is already, Mr. 

Barus, prepare TA, so there is 

already a draft to add a verse in 

245 concerning an exception if 

it is caught in act. 

 It's already half past 6, 

maybe it's good for us to be 

suspended because there is 

something later the debate will be 

long. So this is time for us to do 

more smoothing maybe the next 

one hour's stay can be finished. So 

I hope that if we continue, we 

want to enter Magrib, it's better to 

do our screening first, then we 

continue at 7. 

 Agree Later, with the working 

meeting, we have to speed up the 

matter of completing Working 

Committee's tasks, after that we 

will immediately connect the 

working meeting with the 

Minister. Yes we are screening 

until 19:00 WIB. 

(MEETING WAS SUSPENDED AT 

05.27 p.m. Western Indonesian 
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Time) 

 
I skipped the trial. 

 

(MEETING OPENED AT 5:05 PM 

Western Indonesian Time) 

 

OK, let's continue, I ask that the 

room at the door be closed. 

Welcome, Mr. Masinton. Before 

we proceed to Article 2245, I 

would like to remind again of our 

discussion in Article 75, namely to 

the addition of norms in Article 2A, 

which in most of the factions 

suggested that this article be 

dropped but there are still 2 

factions that want to bring this to 

the Working Meeting. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 So we continue to Article 

224, the problem regarding the 

Government's proposal in 

paragraph (5) is the addition of the 

proposed new norm. Earlier we 

have stated that the Government's 

proposal for the addition of 

paragraph (5) is sufficiently 

regulated in just one article, sure 

in Article 245 so that because the 

aims and objectives are also more 
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or less the same, sir. 

 So we ask that we return it 

back to the Government, can we 

accept that if the article paragraph 

(5) we just drop the proposal and 

we accommodate it in Article 245. 

Please, sir 

   DIRECTOR 

GENERAL OF PP: 

In principle, in Article 224 we 

initially proposed that the summons 

and request for information to the 

People’s Representative Council be 

in the formulation as we proposed, 

but that this is proposed to be 

dropped and then taken over in 

paragraph (1) Article 245 and 

combined with paragraph (2), it is 

an opinion Government. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 

Combined in 245 pack yes, with 

the note that, try to raise 245 

earlier, 245 was once just one 

paragraph, now with the proposal 

of Mr. Arsul from the United 

Development Party faction states 

that written agreement there is an 

additional one more paragraph so 

that it becomes 2 verses. 245 

paragraph (2) in the existing draft 

there are only 1 paragraph, but 

based on the proposal from Arsul, 

so that there is an addition to 2 
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paragraphs, namely exceptions, 

there is written agreement as 

referred to in paragraph (1) does 

not apply if a member of the 

People’s Representative Council 

is caught in act. So the exception is 

only in the condition of being 

caught in act. This is all the 

factions agree. Now we invite the 

Government. 

   DIRECTOR 

GENERAL OF PP: 

Earlier I was briefed by the 

Minister at the Working Meeting, 

Chairperson. Appointed in this 

Working Meeting only. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 

Well, it si appointed at the 

Working Meeting. Ok. 

 

Then we will now move to article, 

so we will take it to the working 

meeting, yes 245, yes. 

   GOLKAR PARTY 

FACTION 

 (H. MUKHAMAD 

MISBAKHUN, 

S.E.): 

 

Mr. Chairman, please, don't be 

knocked, regarding this article, sir. 

 I want us to be together 

because we provide a definition of 

this catch, we must return to the 

understanding and principles of 

existing law. In the Criminal Law 

book there is no catch term. What 

exists is the term caught and 

caught in act. There is no such 
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thing as being caught in the act, 

Sting Operation does not exist, so 

we must abide by that principle. 

That first. 

 Then we must clarify the 

term catch hands sir, we must not 

submit to arrest operations which 

then the operation becomes an act 

of law enforcement that is full of 

engineering. 

   CHAIRMAN OF 

MEETING: 

 

Look Mr. Misbakhun, this is the 

domain in the procedural law, so 

what is in the procedural law 

regarding the meaning of being 

caught in act, we refer there. So 

the point is that an exception. 

   GOLKAR PARTY 

FACTION  

(H. MUKHAMAD 

MISBAKHUN, 

S.E.): 

If we go back to procedural law, 

there is no sir, the term operation 

is arresting sir. 

   CHAIRMAN OF 

MEETING  

(DR.SUPRATMAN 

ANDI 

AGTAS,S.H.,M.H.): 

 

Yes indeed there is no arrest 

operation here, we do not 

mention Sting Operation, what is 

exist is caught in act. That legal 

terminology that has not been 

debated so far in the public is the 

term arrest operation and in this 

law we do not use the term Sting 

Operation. What we use is caught 
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red-handed and that's legal 

terminology, that's correct. I think 

so, Mr. Misbakhun. I understand 

what is meant by Mr. Misbakhun. 

So, we will adopt it at the working 

meeting, agree. 

  Work Meeting 

with Minister of 

Law and Human 

Rights and 

Minister of Home 

Affairs 

 

Wednesday, 

February 7, 2018 

 

At 07.30 p.m. 

Western 

Indonesian Time 

KETUA RAPAT 

(DR. DOSSY 

ISKANDAR 

PRASETYO, S.H., 

M.H.): 

Then point three, Article 245 

related to the summons and 

request for information to 

members of the People’s 

Representative Council of the 

Republic of Indonesia in that 

article the government proposes 

the addition of the paragraph that 

was offered here, exceptions from 

the President's permit for its 

substance there, namely being 

caught in act, then a crime that is 

threatened with capital 

punishment or life imprisonment 

and then that concerns specific 

crimes. It was agreed that in the 

results of this meeting it would be 

stated that it was resolved. 

   CHAIRMAN OF 

WORKING 

COMMITTEE 

 (DR. 

SUPRATMAN 

ANDI AGTAS, 

k. Strengthening the immunity 

rights of Members of the 

Indonesian Parliament and the 

exclusion of immunity rights. 
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S,H., M.H,): 

 

   CHAIRMAN OF 

MEETING: 

 

Fine, the third one in Article 245 is 

related to the summons and 

requesting information from 

members of the People’s 

Representative Council of the 

Republic of Indonesia. In Article 245 

the Government proposes the 

addition of paragraph yes, which 

was originally only 1 concerning 

the written approval of the 

President after obtaining the 

consideration of the Honorary 

Court of the Council. Then added 

an exception by the government 

to be the 3 things that were 

caught in act, committed a crime 

threatened with capital punishment 

or life imprisonment and a criminal 

offense along with sufficient 

evidence or were suspected of 

committing a specific crime. 

I invite the government to 

reconfirm. 

   MINISTER OF 

LAW AND 

HUMAN RIGHTS 

 (YASONNA 

LAOLY, S.H.): 

Yes, so Chairman, this also went 

back to the old norm. So we still 

agree and we appreciate being 

able to agree in our discussion 

about the President's written 
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agreement because it is in 

accordance with the decision of 

the Constitutional Court, so that 

this can be a record to be known. 

Thank you. 

   CHAIRMAN OF 

MEETING: 

 

Okay, thank you. 

 

So, later on, our notes on what the 

PPP said earlier should be 

recorded as included in the 

explanation of special criminal acts 

in Article 245 paragraph (2) letter 

c, I thing is agreed. 

 

PETITUM OF PEOPLE’S REPRESENTATIVE COUNCIL OF THE REPUBLIC OF 

INDONESIA 

 

Whereas based on the aforementioned arguments, the People's 

Representative Council of the Republic of Indonesia requests 

that, the Chairman of the Panel of Judges of Constitutional 

Court gives the following ruling: 

 

1. Stating that the Petitioners do not have legal standing 

so the a quo petition must be declared unacceptable (niet 

ontvankelijk verklaard); 

 

2.  Rejecting the petition to wholly or at least a quo request 

cannot be accepted; 
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3.  Accepting statement of the People's Representative Council 

of the Republic of Indonesia as a whole; 

 

4.  Stating that Article 73 paragraph (3), paragraph (4), 

paragraph (5) and paragraph (6), Article 122 letter l, 

and Article 245 paragraph (1) of MD3 Law do not conflict 

with the Constitution of the Republic of Indonesia of 

1945; 

 

5.  Stating that Article 73 paragraph (3), paragraph (4), 

paragraph (5) and paragraph (6), Article 122 letter l, and 

Article 245 paragraph (1) of MD3 Law still has binding 

legal force. 

 

If Your Excellency the Chairperson of Panel of Judges of 

the Constitutional Court is of a different opinion, a fair and 

just decision (ex aequo et bono) is requested. 

 

[2.5]  Considering whereas the Petitioners and the President 

submitted written conclusions received by the Registrar's 

Office of the Court on June 5, 2018 and 7 June 2018 which 

remained essentially in their stance; 

 

[2.6]  Considering whereas to shorten the description in this 

decision, everything that happens in the trial refers to the 

minutes of the trial, which constitutes an inseparable part of 

this decision. 
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3.  LEGAL CONSIDERATIONS 

 

Authority of the Court 

 

[3.1]  Considering whereas based on Article 24C paragraph 

(1) of the Constitution of the Republic of Indonesia of 1945 

(hereinafter referred to as the Constitution of 1945), Article 

10 paragraph (1) letter a of Law Number 24 of 2003 concerning 

the Constitutional Court as amended by Law Number 8 of 2011 

concerning Amendment to Law Number 24 of 2003 concerning the 

Constitutional Court (State Gazette of the Republic of Indonesia 

of 2011 Number 70, Supplement to the State Gazette of the 

Republic of Indonesia Number 5226, hereinafter referred to as 

Constitutional Court Law), and Article 29 paragraph (1) letter 

a of Law Number 48 of 2009 concerning Judicial Power (State Gazette 

of the Republic of Indonesia Number 8 of 2009, Supplement to 

State Gazette of the Republic of Indonesia Number 4358), the 

Court of competent authority, inter alia, hears at the first and 

final level whose decisions are final to examine Laws against 

the Constitution of 1945; 

 

[3.2]  Considering whereas because the Petitioners' petition 

is a petition to examine the constitutionality of the norms of 

the Act, in casu Law Number 2 of 2018 concerning the Second 

Amendment to Law Number 17 of 2014 concerning the People's 
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Consultative Assembly, the People’s Representative Council, the 

Council Regional Representative, and Regional People's Representative 

Council (State Gazette of the Republic of Indonesia of 2018 

Number 29, Supplement to the State Gazette of the Republic of 

Indonesia Number 6187, hereinafter referred to as MD3 Law) on 

the Constitution of 1945, then the Court has the authority to 

hear the a quo petition; 

 

Legal Standing of the Petitioners 

 

[3.3]  Considering whereas based on Article 51 paragraph 

(1) of the Constitutional Court Law and its Elucidation, those 

who can submit applications for judicial review of the 

Constitution of 1945 are those who consider their constitutional 

rights and/or authorities granted by the Constitution of 1945 

to be impaired by the enactment of a law , that is: 

 

a.  individual Indonesian citizens (including groups of people 

who have the same interests); 

 

b.  customary law community unit as long as it is still alive 

and in accordance with community development and the 

principles of the Unitary State of the Republic of Indonesia 

as stipulated in the law; 

c.  public or private legal entity; or 

d.  state institutions; 
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 Accordingly, the Petitioners in the judicial review of 

the Constitution of 1945 must first explain: 

 

a.  their position as Petitioners as referred to in Article 

51 paragraph (1) of the Constitutional Court Law; 

 

b.  whether there is an impairment of constitutional rights 

and/or authorities granted by the Constitution of 1945 

resulting from the coming into effect of the law petitioned 

for judicial review as referred to in letter a; 

 

[3.4]  Considering whereas the Court since Decision Number 

006/PUU-III/2005 dated May 31, 2005 and Decision Number 11/PUU-

V/2007 dated September 20, 2007 and subsequent decisions, have 

held that impairment of constitutional rights and/or authority 

as referred to in Article 51 paragraph (1) of the Constitutional 

Court Law must meet 5 (five) requirements, namely: 

 

a.  the constitutional rights and/or authorities of the Petitioners 

granted by the Constitution of 1945; 

 

b.  the constitutional rights and/or authorities are considered 

by the Petitioners to be impaired by the coming into 

effect of the law petitioned for review; 
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c.  the constitutional impairment must be specific (specific) 

and actual or at least potential which according to logical 

reasoning will certainly occur; 

 

d.  there is a causal relationship between the intended loss 

and the coming into effect of the law petitioned for 

review; 

 

e.  the possibility that with the granting of the petition, 

the constitutional impairment as argued will not or no 

longer occur; 

 

[3.5]  Considering whereas based on the description of the 

provisions of Article 51 paragraph (1) of the Constitutional 

Court Law and the requirements for impairment of constitutional 

rights and/or authorities as described above, the Court further 

considers the Petitioners’ legal standing as follows: 

 

1.  Whereas the legal norms petitioned for review in the a 

quo petition are Article 73 paragraph (3), paragraph (4), 

paragraph (5), and paragraph (6), Article 122 letter l, 

and Article 245 paragraph (1) of the MD3 Law each state 

as follows: 

 

Article 73 paragraph (3) 

 

In the event that every person as referred to in paragraph 

(2) is absent after being summoned 3 (three) times in a row 
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without a valid and valid reason, the People’s Representative 

Council has the right to make a forced summons using the 

Indonesian National Police. 

 

Article 73 paragraph (4) 

 

The forced summons as referred to in paragraph (3) are carried 

out under the following conditions: 

 

a.  The Chairperson of the People's Representative Council 

submitted a written request to the Head of the Indonesian 

National Police at least containing the basis and 

reasons for the forced summons and the name and address 

of each person who was summoned forcibly; 

 

b.  The Republic of Indonesia National Police must fulfill 

the request as referred to in letter a; and 

 

c.  The Head of the Indonesian National Police instructs 

the Chief of the Regional Police at the place of 

domicile of every person who is summoned to appear 

to fulfill the summons of the People’s Representative 

Council of the Republic of Indonesia as referred to 

in paragraph (1). 

 

Article 73 paragraph (5) 
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In the case of carrying out forced summons as referred to 

in paragraph (4), the Indonesian National Police of the 

Republic of Indonesia can take everyone hostage for a 

maximum of 30 (thirty) days. 

 

Article 73 paragraph (6) 

 

Further provisions regarding forced summons as referred 

to in paragraph (4) and hostage taking as referred to in 

paragraph (5) are regulated by the Indonesian National 

Police Regulations. 

 

Article 122 letter l 

 

Take legal steps and/or other steps against individuals, 

groups of people, or legal entities that demean the honor 

of the People's Representative Council and members of the 

People's Representative Council. 

 

Article 245 paragraph (1) 

 

The summons and requests for information to members of 

the People's Representative Council in connection with the 

occurrence of criminal offenses not related to the implementation 

of the tasks referred to in Article 224 must obtain written 

approval from the President after receiving consideration 

from the Honorary Court of the Council. 
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2.  Whereas Petitioner I, Forum Kajian Hukum dan Konstitusi 

(Legal and Constitutional Review Forum) postulates itself 

as a legal entity of the Association which was formed in 

2011 and legally established based on the Deed of Establishment 

of Association by the Notary Reni Herlianti, S.H., Number 1 

of 2012 and subsequently obtained approval as a Legal 

Entity from Ministry of Law and Human Rights based on 

Decree Number AHU-220.AH.01.07.Year 2012 concerning 

Legalization of the Legal Entity of Association of Forum 

Kajian Hukum dan Konstitusi (Legal and Constitutional Review 

Forum), which subsequently underwent several changes in 

management, and the last deed, namely Changes in Management 

Structure by the Notary Esi Susanti, S.H., MKn Number 25 

dated March 15, 2018 and subsequently approved by the 

Ministry of Law and Human Rights based on Decree of the 

Ministry of Law and Human Rights Number AHU-0000224.AH.01.08 

of 2018 concerning Approval of Amendment to the Legal Entity 

of the Association for the Study of Law and Constitution 

Forum dated March 19, 2018. 

 

Whereas Petitioner I has the main duties, among others, 

to conduct research and studies in the field of law and 

constitution, play an active role in conducting legal 

efforts in the context of maintaining and enforcing the 

constitution, and has an organizational structure consisting 
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of general chairpersons, chairpersons of the fields, respectively 

has duties and functions in accordance with its articles 

of association. 

 

That the nature, function and effort of the formation 

of the legal entity of association of the Petitioner I 

have been expressly stipulated in the FKHK's Articles of 

Association, namely as stated in Article 6 to Article 8 of 

the Articles of Association of FKHK. In addition, Petitioner 

I was also active in upholding constitutionalism values 

including being Petitioner in case Number 4/PUU-X/2012 

regarding the Use of State Emblems, case Number 97/PUU-

XI/2013 concerning the Constitutional Court's authority 

in handling Disputes of Election of Regional Heads, cases 

Number 66/PUU-XII/2014 concerning the National Symbol, case 

Number 118/PUU-XII/2014 that Reviewing of the Direct Local 

Election Law on the Authority of the General Election Commissions 

(KPU) in organizing the elections, case Number 25/PUU-

XIII/2015 concerning the temporary dismissal of the chairperson 

of the Corruption Eradication Commission, case Number 

123/PUU-XIII/2015 concerning Deadline for Determination of 

Suspects, case Number 66/PUU-XIV/2016 concerning Cancellation 

of Regional Regulation by the Central Government, and 

finally case Number 36/PUU-XV/2017 concerning Questionnaire 

Rights of People's Representative Council towards the 
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Corruption Eradication Commission. In the entire petition 

for judicial review of the aforementioned Constitution of 

1945, the Court has stated that Petitioner I has the 

legal standing (legal standing) to submit the petition. 

 

Furthermore, in explaining the impairment of its 

constitutional rights, Petitioner I explained: 

 

a.  that Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6) of MD3 Law harms its constitutional 

right to obtain fair legal certainty as regulated in 

Article 28D paragraph (1) of the Constitution of 1945. 

Petition of the a quo articles has the potential to 

cause Petitioner I to be forced to be summoned. Because 

Petitioner I in carrying out the provisions of Article 

8 letter e of its Articles of Association/Bylaws is 

actively involved in carrying out public control of 

the products of the People's Representative Council 

(DPR) in the form of constitutionality reviewing the 

laws in the Constitutional Court as well as other 

activities. From the efforts made by Petitioner I, 

it could be that Petitioner I was then summoned by 

the People's Representative Council to be questioned 

in hearings about the number of laws that were often 

tested by Petitioner I that could lead to forced 

summons; 



 

319 

 

 

b.  that the entry into force of Article 122 letter l of 

the MD3 Law has the potential to impair the constitutional 

rights of Petitioner I to freedom of thought, both 

verbally and in writing, the right of self-promotion 

to fight for the collective right to develop the 

community, nation and state, the right to freedom of 

opinion, the right to communicate, and independence 

of mind as regulated in Article 28, Article 28C 

paragraph (2), Article 28F, Article 28I paragraph 

(1) of the Constitution of 1945. In the context of 

carrying out the provisions of Article 8 letter e of 

its Articles of Association/Bylaws, Petitioner I actively 

carry out public control of People's Representative 

Council’ products in the form of testing constitutionality 

of laws in the Constitutional Court and other activities. 

From these efforts, Petitioner I could have been 

invited by the People's Representative Council to be 

questioned in a hearing about the number of laws 

that are often tested by Petitioner I that could 

ultimately be considered demeaning to the honor of 

the People's Representative Council and/or members 

of the People's Representative Council; 

 

c.  whereas Article 245 paragraph (1) of the MD3 Law 

against the word "no" and the phrase "after being 
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considered by the Honorary Court of the Council" 

impaired the constitutional rights of the Petitioner 

to obtain equality of position in the law as regulated 

in Article 27 paragraph (1) of the Constitution of 

1945 based on Article 8 letter e of its Articles of 

Association/Bylaws, Petitioner I has the task of 

carrying out any legal remedies that are legally 

valid, in an effort to protect constitutionalism values, 

where the constitutionalism values are contained in 

the principle of equality before the law. Therefore 

there is a word "no" in Article 245 paragraph (1) of 

the MD3 Law, all criminal acts can be interpreted as 

a part of the right to immunity, so that all criminal 

acts cannot reach members of the People's Representative 

Council. Then the phrase "after obtaining consideration 

from the Honorary Board of the Council" has the 

potential to hamper or even stop the mechanism of 

the President's approval regarding the summons and 

request for information to members of the People's 

Representative Council in connection with a crime, 

so that the President's approval cannot be interpreted 

if he has not received the consideration of the 

Honorary Court of the Council (MKD). Therefore, 

summons and requests for information cannot be made, 
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giving rise to an inequality in the law and impairing 

the right to a fair legal certainty for the Petitioners. 

 

That after closely paying attention to the description of 

Petitioner I regarding the impairment of constitutional 

rights related to the purpose of the establishment, objectives, 

functions, and activities of Petitioner I that are directly 

related to constitutional and constitutional issues as well 

as the fact that Petitioner I has repeatedly been accepted 

as a Petitioner's position in the Petitioner in judicial 

review of the Constitution of 1945, the Court is of the 

opinion that Petitioner I has the legal position to act 

as the Petitioner in the a quo petition; 

 

3.  Whereas Petitioner II, Husdi Herman, is an Indonesian 

citizen who works as a Lecturer at the University of 

Surakarta. In carrying out its activities, Petitioner II 

is concerned about land law (agrarian) matters, and is also 

active in addressing legal and political developments both 

in social media, in universities, and other activities. 

 

Whereas Petitioner II, as an individual Indonesian citizen, 

considers his constitutional right to obtain legal certainty; 

the right to freedom of speech both orally and in writing; 

the right to advance themselves collectively to develop their 

society, nation and country; the right to freedom of opinion; 
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the right to communicate, as well as the right to freedom 

of thought, as each stipulated in the Constitution of 1945, 

has the potential to be disadvantaged as a result of the 

enactment of Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6), Article 122 letter l, and Article 245 

paragraph (1) of MD3 Law with the following description: 

 

a.  Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6) of MD3 Law impair Petitioner 

II's constitutional right to obtain fair legal certainty 

as regulated in Article 28D paragraph (1) of the 

Constitution of 1945. A quo articles has the potential 

to be experienced by Petitioner II for forced summons, 

even though forced summons are People's Representative 

Council’s instruments to control power. Petitioner II, 

who works as a lecturer who studies land science 

(agrarian) when criticizing land rules enacted by the 

People's Representative Council [sic!], Or when 

questioned in relation to land issues in hearings (the 

legislative process) but Petitioner II not present, 

so that the People's Representative Council can make 

an effort to make forced summons/hostage to Petitioner 

II; 

 

b.  Article 122 letter l of the MD3 Law has the potential 

to impair the constitutional rights of Petitioner II 
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to freedom of thought by word of mouth and writing, 

the right of self-promotion to fight for the collective 

right to develop the community, nation and state, the 

right to freedom of opinion, the right to communication, 

and freedom of thought as regulated in Article 28, 

Article 28C paragraph (2), Article 28F, Article 28I 

paragraph (1) of the Constitution of 1945. Because, 

Petitioner II, who was concerned in land law (agrarian) 

when criticizing the land regulations enacted by the 

People's Representative Council [sic!], or when questioned 

relating to land issues in a hearing in relation to 

the legislative function process but Petitioner II 

was absent, it could have been seen as an act that 

undermined the honor of the People's Representative 

Council and members of the People's Representative 

Council so that the People's Representative Council 

could take legal steps and/or steps other for Petitioner 

II; 

 

c.  Article 245 paragraph (1) of the MD3 Law against the 

word "no" and the phrase "after being considered by 

the Honorary Court of the Council" impaired the 

constitutional right of Petitioner II to obtain equal 

position in the law as stipulated in Article 27 

paragraph (1) of the Constitution of 1945. Petitioner 
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II who is a voter citizen in an election, never gives 

absolute immunity rights to members of the People's 

Representative Council. The existence of the word "no" 

in Article 245 paragraph (1) of MD3 Law can be interpreted 

that all criminal acts can be interpreted as part of 

the right to immunity, so that all criminal acts cannot 

reach members of the People's Representative Council. 

Then the phrase "after obtaining consideration from 

the Honorary Board of the Council" has the potential 

to hamper or even stop the mechanism of the President's 

approval regarding the summons and request for information 

to members of the People’s Representative Council in 

connection with a crime, so that the President's approval 

cannot be interpreted if he has not received the 

consideration of the Honorary Court of the Council 

(MKD). Therefore, summons and requests for information 

cannot be made, giving rise to an inequality in the 

law and impairing the right to fair legal certainty 

for Petitioner II. 

 

After carefully examining the description of Petitioner 

II in outlining its qualifications in the a quo petition, 

Petitioner II has clearly and specifically described the 

impairment of its constitutional rights which could potentially 

be impaired by the enactment of the legal norms petitioned 



 

325 

 

for review and the clear causal relationship (causal verband). 

the potential loss arises with the norms of the law petitioned 

for review in which if the a quo petition is granted then 

the impairment of the intended constitutional rights will 

not occur, the Court is of the opinion that Petitioner II 

has the legal position to act as the Petitioner in the a 

quo petition; 

 

4.  Whereas Petitioner III, Yudhistira Rifky Darmawan, is an 

Indonesian citizen who is a student at the Faculty of Law 

of Sahid University of Jakarta. In its activities, Petitioner 

III is active in student organizations, seminars, discussions 

/debates, demonstrations, and has also been a Petitioner 

in case Number 36/PUU-XV/2017 concerning Reviewing Article 

79 Paragraph (3) concerning the Questionnaire Rights of 

the People's Representative Council in the context of 

upholding values constitutionalism. 

 

Whereas Petitioner III, as an individual Indonesian 

citizen, considers his constitutional right to obtain legal 

certainty; the right to freedom of speech both orally and 

in writing; the right to advance themselves collectively 

to develop their society, nation and country; the right 

to freedom of opinion; the right to communicate, as well as 

the right to freedom of thought, as each stipulated in the 

Constitution of 1945, has the potential to be disadvantaged 
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as a result of the enactment of Article 73 paragraph (3), 

paragraph (4), paragraph (5), and paragraph (6), Article 

122 letter l, and Article 245 paragraph (1) of MD3 Law, 

with the following explanation: 

 

a.  Article 73 paragraph (3), paragraph (4), paragraph (5) 

and paragraph (6) of the MD3 Law harms the Petitioner's 

constitutional right to obtain fair legal certainty 

as regulated in Article 28D paragraph (1) of the 

Constitution of 1945 a quo has the potential to be 

experienced by Petitioner III for forced summons, 

even though forced summons are an instrument of the 

People's Representative Council to control power. 

Petitioner III who has the right to vote to elect 

members of the People's Representative Council (Voters) 

as well as holders of people's sovereignty, who should 

be represented and channeled their aspirations, not 

confronted with their representatives (People's Representative 

Council) to be summoned forcibly; 

 

b.  Article 122 letter l of Law MD3 has the potential to 

impair the constitutional rights of Petitioner III 

on freedom of expression through oral and written 

thoughts, the right of self-promotion to fight for 

the collective right to develop the community, nation 

and state, the right to freedom of opinion, the right 
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to communicate, and freedom of thought as regulated 

in Article 28, Article 28C paragraph (2), Article 

28F, Article 28I paragraph (1) of the Constitution 

of 1945. Petitioner III, who is active in the scope 

of student organizations, often performs demonstrations 

in voicing his aspirations, while also actively 

undertaking constitutional efforts such as material 

testing to the Constitutional Court. This can be 

seen as an act that demeans the honor of the People's 

Representative Council and members of the People's 

Representative Council, so that the People's Representative 

Council can take legal steps against Petitioner III. 

This can occur because the a quo articles do not 

provide clear definitions and boundaries regarding 

the meaning of demeaning the honor of the People's 

Representative Council and members of the People's 

Representative Council, thus opening a gap to be 

interpreted differently, because criticism or opinions 

on the institutions of the People's Representative 

Council and members of the People's Representative 

Council are seen as degrading the honor of the 

People's Representative Council and members People's 

Representative Council; 
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c.  Article 245 paragraph (1) of the MD3 Law against the 

word "no" and the phrase "after being considered by the 

Honorary Court of the Council" impaired the constitutional 

rights of the Petitioners to obtain equal position 

in the law as regulated in Article 27 paragraph (1) 

of the Constitution of 1945. Petitioner III who is a 

voting citizen in an election, has never given absolute 

immunity to members of the People’s Representative 

Council of the Republic of Indonesia. The existence 

of the word "no" in Article 245 paragraph (1) of MD3 

Law can be interpreted that all criminal acts can be 

interpreted as part of the right to immunity, so that 

all criminal acts cannot reach members of the People's 

Representative Council. Then the phrase "after being 

considered by the Honorary Council of the Board" 

could potentially hinder or even stop the mechanism 

of the President's approval regarding the summons and 

request for information to members of the People's 

Representative Council in connection with a crime, 

so that the President's approval cannot be interpreted 

if he has not received the consideration of the 

Honorary Court of the Council (MKD). Therefore summons 

and requests for information cannot be made, giving 

rise to an inequality in the law and impairing the 

right to fair legal certainty for Petitioner III. 



 

329 

 

 

After carefully examining the description of Petitioner III 

in outlining its qualifications in the a quo petition, 

Petitioner III has clearly and specifically explained the 

loss of its constitutional rights that could potentially 

be impaired by the enactment of the legal norms petitioned 

for review and also has a clear causal relationship (causal 

verband) the potential loss arises with the norms of the 

law petitioned for review in which if the a quo petition is 

granted then the impairment of the intended constitutional 

rights will not occur, the Court is of the opinion that 

Petitioner III has the legal position to act as the 

Petitioner in the a quo petition; 

 

Whereas based on the description of Petitioner I, Petitioner 

II, and Petitioner III in explaining their legal position as 

described above, irrespective of whether the Petitioner's argument 

was proven or not regarding the unconstitutionality of the norms 

of the Law petitioned for review in the a quo petition, it was 

clear to the Court that Petitioner I, Petitioner II, and 

Petitioner III (hereinafter referred to as Petitioners) have a 

legal standing (legal standing) to act as Petitioners in the a 

quo petition; 

 

[3.6]  Considering whereas because the Court has the authority 

to adjudicate the a quo petition and the Petitioners have the 
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legal position to act as Petitioners, the Court will further 

consider the principal of the petition. 

 

Main Principal of the Petition  

 

[3.7]  Considering whereas the Petitioners argue that Article 

73 paragraph (3), paragraph (4), paragraph (5), paragraph (6), 

Article 122 letter l, and Article 245 paragraph (1) of MD3 Law 

whose formulation as described in for contradicts Article 1 

paragraph (2), Article 1 paragraph (3), Article 19 paragraph (1), 

Article 20A paragraph (1), Article 20A paragraph (3), Article 27 

paragraph (1), and Article 28D paragraph (1) of the Constitution 

of 1945 by first building an argument that departs from the 

historical-doctrinal review of the conception of people's 

representatives in their relations with the people as holders 

of sovereignty in the life of the state, as fully contained in 

the Facts of the Case section. Furthermore, the Petitioners 

put forward the main arguments as follows: 

 

1.  According to the Petitioners, Article 73 paragraph (3), 

paragraph (4), paragraph (5), and paragraph (6) of MD3 Law 

is contrary to the principle of sovereignty in the hands 

of the people [Article 1 paragraph (2) of the Constitution 

of 1945] is contrary to the rule of law state which requires 

a guarantee of fair legal certainty [Article 1 paragraph 

(3) and Article 28D paragraph (1) of the Constitution of 



 

331 

 

1945], as well as contrary to the principle of the People's 

Representative Council as a people's representative as 

regulated in Article 19 paragraph (1) and Article 20A 

paragraph ( 1) Constitution of 1945, with reasons: 

 

a.  Forced summons and hostages are only given by the 

people to control power whose behavior and policies 

are detrimental to the people and that is only limited 

when the People's Representative Council exercises its 

institutional rights, including the right of inquiry, 

only in the context of its supervisory function, not to 

force and hold people hostage by their own representatives 

which should absorb and translate the people's aspirations; 

 

b.  forced summons and hostages carried out outside the 

context of the exercise of the right of inquiry are 

an attempt to confront People's Representative Council 

institutions with the people as holders of sovereignty; 

In addition, forced summons outside the context of the 

questionnaire right also reflects the non-functioning 

of the People's Representative Council to absorb the 

aspirations of the people, so that it actually harms 

the presence of the People's Representative Council 

as a people's representative; 
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c.  Forced summons and hostage taking which parameters 

are unclear so that they can be interpreted include 

the implementation of the legislative and budgetary 

functions so as to create legal uncertainty where the 

legal uncertainty is increasingly apparent because it 

is as if it is up to the Indonesian National Police 

to set parameters and when the enforced summons and 

hostages take effect, as seen in the formulation of 

Article 73 paragraph (6) of MD3 Law; 

 

2.  According to the Petitioners, the granting of duties to the 

Honorary Court of Council (MKD) to take legal steps and other 

steps towards individuals, groups or legal entities, is 

not only limited to the perpetrators of power as regulated 

in Article 122 letter l of the MD3 Law has degraded dignity 

and position of the People's Representative Council as an 

institution that is present to control state power. Therefore, 

the norm is contrary to the principle of popular sovereignty 

as regulated in Article 1 paragraph (2) of the Constitution 

of 1945; contrary to the principle of representation through 

elections as regulated in Article 19 paragraph (1) of the 

Constitution of 1945; and contrary to the principle of fair 

legal certainty as regulated in Article 1 paragraph (3) and 

Article 28D paragraph (1) of the Constitution of 1945. 

 



 

333 

 

3.  According to the Petitioners, the words "no" and the phrase 

"after being considered by the Honorary Court of the 

Council" in Article 245 paragraph (1) of the MD3 Law are 

contrary to the rule of law state in Article 1 paragraph 

(3) of the Constitution of 1945 which guarantees equality 

before the law as regulated in Article 27 paragraph (1) 

of the Constitution of 1945 and contrary to the right of 

immunity as regulated in Article 20A paragraph (3) of the 

Constitution of 1945, so according to the Petitioners: 

 

a.  the word "no" in Article 245 paragraph (1) of the 

MD3 Law is contrary to the Constitution of 1945 and 

does not have binding legal force; 

 

b.  the phrase "after being considered by the Honorary 

Court of the Council" is contrary to the Constitution 

of 1945 and does not have binding legal force insofar 

as it is not interpreted "if within a maximum of 30 

(thirty) days of receipt of the application, the Honorary 

Court of the Council does not give consideration, the 

Honorary Court of the Council it is deemed to have 

issued a consideration stating that the criminal act 

which is the basis for summons and requesting 

information to members of the People's Representative 

Council is not related to the performance of duties 
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and therefore does not need the written approval of 

the President". 

 

While the reasons shall be as follows: 

 

a.  the emergence of the word "no" in Article 245 paragraph 

(1) of the MD3 Law in a contrario raises the interpretation 

that the written approval of the President is only valid 

if a crime occurs that is not related to the duties of 

the members of the People's Representative Council whereas 

if it relates to the duties of the members of the People's 

Representative Council then the written agreement of the 

President is not needed, even though the written approval 

should have been given in connection with the duties of 

the members of the People’s Representative Council; 

 

b.  the word "no" in Article 245 paragraph (1) of the MD3 Law 

can also be interpreted as all criminal acts can be 

interpreted as part of immunity regulated in Article 224 

of MD3 Law so that immunity becomes extended without limit 

covering all criminal acts, not only those related to the 

implementation of duties members of the People's Representative 

Council; 

 

c.  the word "after" in the phrase "after obtaining consideration 

from the Honorary Court of the Council" in Article 245 

paragraph (1) of the MD3 Law makes "the President's written 
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approval" cannot be issued if it does not receive consideration 

from the Honorary Court of the Council resulting in a summons 

or request for information to members of the People's 

Representative Council in connection with the occurrence 

of a criminal offense cannot be carried out; 

 

d.  as an instrument formed to uphold the honor and dignity 

of members of the People’s Representative Council  of the 

Republic of Indonesia, the Honorary Court of the Council 

can give consideration to the President but the President 

must not be bound by it but solely to assess whether summons 

or requests for information against members of the People's 

Representative Council in connection with the occurrence 

of a criminal offense are related or not to the implementation 

duties as a member of the People's Representative Council; 

 

e.  consideration of the Constitutional Court Decision Number 

76/PUU-XII/2014 cannot be applied mutatis mutandis in 

constitutionality review Article 245 paragraph (1) of MD3 

Law with the following reasons: (1) the article that was 

tested (in the Constitutional Court Decision Number 76/PUU-

XII/2014) is within the scope of the debate for the investigation 

of members of the People’s Representative Council of the 

Republic of Indonesia who need the Honorary Court of the 

Council approval; (2) the context of the Court's Decision 

is in the case that the Honorary Court of the Council gives 
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its approval, not its consideration; (3) the substance of 

the Honorary Court of the Council's deliberations is not 

mandatory and therefore may differ from the written 

approval of the President; (4) the considerations given 

by the Honorary Court of the Council are limited to the 

alleged crime in connection with carrying out the duties 

of members of the People’s Representative Council  of the 

Republic of Indonesia; 

 

f.  the Honorary Court of the Council considerations cannot be 

a variable that determines the issuance of a written approval 

of the President but the Honorary Court of the Council 

considerations are part of the legislative open legal policy. 

Therefore, by referring to Article 245 paragraph (2) of 

MD3 Law, the Honorary Court of the Council consideration 

only has a 30 (thirty) days grace period since the receipt 

of the request for summons and request for information in 

connection with the occurrence of a criminal offense. If 

within 30 days the Honorary Court of the Council does not 

give consideration then the summons and request for 

information from the member of the People's Representative 

Council has nothing to do with carrying out their duties 

as a member of the People's Representative Council and 

therefore the written approval of the President is not 

required. In essence, the Honorary Court of the Council's 
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consideration determines whether non-criminal is related 

or not related to the implementation of the duties of a 

member of the People's Representative Council. If not, 

then the President's written approval is also not needed. 

 

[3.8] Considering whereas in order to corroborate their 

arguments, the Petitioners have submitted evidence of letters/ 

writings that are marked with Exhibit P-1 to exhibit P-17, as 

well as 2 (two) experts who have heard their statements in the 

hearing and/or have read written statement (as fully contained 

in the Facts of the Case section). The Petitioners have also 

submitted their conclusions received at the Registrar's Office 

of the Court on 5 June 2018. 

 

[3.9]  Considering whereas the President has given information 

in the hearing on April 11, 2018 and is equipped with written 

statements (as detailed in the Seated Case section). The President 

also conveyed the conclusions received at the Registrar's Office 

of the Court on June 7, 2018. 

 

[3.10]  Considering whereas the People's Representative Council 

gave a statement at the hearing on April 11, 2018 and was 

supplemented with a written statement received at the Registrar's 

Office on 3 May 2018 (as detailed in the Seated Case section). 

 

[3.11]  Considering whereas after carefully reading the Petitioner's 

petition and the Petitioner's statement in the hearing, as well 
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as examining the evidence submitted, the Petitioner's arguments 

consider the following: 

 

1.  That, as reflected in its name, MD3 Law is the Law that 

regulates the People's Consultative Assembly, the People's 

Representative Council, the Regional Representative Council, 

and the Regional People's Representative Council. The existence 

of these representative institutions needs to be regulated 

in the Act so that their position, function, authority and 

duties are clear in the Indonesian constitutional system 

according to the Constitution of 1945 which is devoted to 

the efforts to achieve the goals or ideals of state life 

through a democratic life order that adheres to the principles 

of sovereignty the people and the state of law (constitutional 

democratic state) that reflects the concepts, values and 

principles contained in Pancasila as the basis of the 

state, as mandated by the Preamble to the Constitution of 

1945, especially the fourth paragraph. 

 

2.  That the reference to the Preamble of the Constitution of 

1945 must always be made in every effort to organize the 

life of the state, especially in the legislation process, 

not only especially because in the Preamble to the Constitution 

of 1945 adheres to the Pancasila state foundation which 

is also a state ideology but also because the Preamble to 

the Constitution of 1945 is the opening (preamble) constitution 
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which is doctrinally-categorically classified as programmatic 

opening, namely the opening of constitution which not only 

contains solemn statements that express religious, moral, 

political or certain legal principles which are to be put 

forward but also contain directions regarding goals to be 

achieved along with certain actions that must be taken 

(or avoided) to achieve that goal. Therefore, it is precisely 

when the People's Consultative Assembly (MPR), when making 

changes to the Constitution of 1945, firmly states: 

 

“The Preamble of the Constitution of 1945 contains 

the philosophical basis and normative basis that 

underlies all articles in the Constitution of 1945. 

The preamble to the Constitution of 1945 contains 

staatsidee the establishment of the Unitary State of 

the Republic of Indonesia (NKRI), the purpose (direction) 

of the country, as well as the basis of the state must 

be defended [vide the People's Consultative Assembly 

of the Republic of Indonesia, 2003, Guidance in 

Promoting the Constitution of the Republic of Indonesia 

of 1945, page 25]”. 

 

The statement of the state institution authorized to amend 

and enact this Constitution as well as to explain the 

rationale underlying the attitudes of all factions in the 

People's Consultative Assembly which unanimously agreed 
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to maintain the Preamble of the Constitution of 1945 when 

making changes to the Constitution of 1945 of 1999 and at 

the same time affirmed that in making changes the People's 

Consultative Assembly actually made the Preamble to the 

Constitution of 1945 the basis and starting point. That, 

among others, is reflected in the arguments put forward 

by the People's Consultative Assembly in explaining changes 

to Article 1 paragraph (2) of the Constitution of 1945 which 

departs from the mandate to realize the idea of popular 

sovereignty as contained in the Preamble to the Constitution 

of 1945. In this regard the People’s Consultative Assembly 

of the Republic of Indonesia explains: 

 

The amendment to this provision diverts the Indonesian 

state from the system of the People’s Consultative 

Assembly of the Republic of Indonesia system to the 

people's sovereignty system which is regulated through 

the Constitution of 1945. The Constitution of 1945 is 

the basis and main reference in exercising popular 

sovereignty. The rules in the Constitution of 1945 

regulate and divide the exercise of people's sovereignty 

to the people themselves and or to various state 

institutions. 

 

This amendment stipulates that sovereignty remains 

in the hands of the people, while state institutions 
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carry out portions of that sovereignty according to 

the authority, duties and functions provided by the 

Constitution of 1945. With this change the term "supreme 

state institution" or state high institution. The position 

of each state institution depends on the authority, 

duties and functions granted by the Constitution of 

1945 [vide People's Consultative Assembly of the 

Republic of Indonesia, 2003, Guidelines for Promoting 

the Constitution of the Republic of Indonesia of 1945, 

p.146] 

 

The affirmation of the reference and rationale underlying 

the amendment to Article 1 paragraph (2) of the Constitution 

of 1945, accompanied by the addition of one paragraph, namely 

paragraph (3), to Article 1 of the Constitution of 1945, at 

the same time confirms the enactment of the principle of 

constitutional supremacy in the idea People's sovereignty 

is adopted by the Constitution of 1945. Meanwhile, people's 

sovereignty is the soul of democracy. Thus, democracy which 

is to be realized to live and develop in state life in 

Indonesia is a democracy based on a law in which the constitution, 

in casu of the Constitution of 1945, is given the highest 

legal position, not democracy with the principle of 

supremacy or parliamentary sovereignty as commonly practiced 

in the country countries that adopt a parliamentary system 
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of government that do not apply the principle of supremacy of 

the constitution. In the latest developments, even countries 

that adopt a parliamentary system of government also apply 

the principle of constitutional supremacy, which is marked 

by the establishment of a constitutional court (or what is 

called by another name) whose function is to oversee the 

constitution so that it is actually obeyed and embodied 

in the practice of state life as reflected in the various 

powers it has. 

 

3.  That the People's Consultative Assembly (MPR), the People's 

Representative Council (DPR), the Regional Representative 

Council (DPD), and the Regional People's Representative 

Council (DPRD) are state institutions that are domiciled 

as a representative institution and are an integral part 

of the big idea to realize democracy based on the law with 

the principle of constitutional supremacy as described in 

number 2 above. However, although both are domiciled as 

representative institutions, their functions vary according 

to the qualifications or character of the representatives 

they carry, which then give birth to different powers and 

duties. Therefore, the regulation of the representative 

institutions in the law must be understood as an affirmation 

and at the same time the embodiment of the qualifications 

or character of the respective representatives of the 
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institution which is derived from the Constitution of 

1945. Thus the provisions in the law concerning functions, 

authorities and duties from each of these institutions 

may not exceed or get out of the qualifications or character 

of the representatives of these institutions which are 

given by the Constitution of 1945 explicitly or implicitly. 

 

4.  Whereas MD3 Law, as a law regulating state institutions 

that are domiciled, must be basically based on the spirit 

to draw closer to the parties that they represent or represent. 

Without that spirit, the representative spirit that should 

be attached to these institutions will fade, even disappear, 

which in turn will erode its legitimacy as a representative 

institution. Sociologically, the higher degree of acceptance 

and sense of representation of the parties represented by 

these institutions shows the higher legitimacy of these 

institutions. Parallel to the proposition, the higher the 

community's acceptance of the laws governing the functions, 

authorities and duties of the representative institutions 

also means the higher the legitimacy of the said law. Vice 

versa. Although the legitimacy of a law is not always 

parallel with the constitutionality of the law in question, 

a constitutional law still requires legitimacy because it 

is directly related to the effectiveness of the law. 

Without legitimacy, even constitutional laws have the potential 
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to become dead rows. The low legitimacy of a law can occur 

not solely because of the material content contained in 

the law but also because of its formation process which 

does not or does not involve public participation. The 

same proposition also applies to the law petitioned for 

constitutionality review in the a quo petition. 

 

5.  Whereas MD3 Law as a law is principally concerned with the 

arrangement of the composition and position of representative 

institutions, namely the People's Consultative Assembly 

(MPR), the People's Representative Council (DPR), the 

Regional Representative Council (DPD), and Regional People's 

Representative Council (DPRD), so that basically it should 

contain norms that apply internally and are organizational to 

the institutions the agency. The existence of contact 

with external parties is indeed often unavoidable so it 

must also be emphasized in the norms of the law. However, 

the content of regulatory provisions for matters that are 

external must be limited to regulations that are declarative 

in order to avoid the possibility of overlapping with, 

moreover taking over, material content that should be the 

material contained in other laws. 

 

[3.12] Considering whereas after considering matters relating 

to the nature of the MD3 Law as described in paragraph [3.11] 
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above, the Court subsequently considers the Petitioners' 

arguments, as described in paragraph [3.7] above, as follows: 

 

[3.12.1]  Whereas due to the argument of the Petitioners regarding 

the unconstitutionality of Article 73 paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6) of MD3 Law as described 

in paragraph [3.7] number 1, the Court considers as follows: 

 

1.  Whereas among the constitutional issues raised by the 

Petitioners, the most elementary and crucial matter at issue 

is the norm contained in Article 73 paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6) of the MD3 Law governing 

forced summons and hostages whose parameters are not clear 

in the context of the People's Representative Council's 

function, so that it can be interpreted that forced summons 

and hostages can be carried out including in the legislative 

function and even the budget function. With regard to this 

matter, before the Court considers further the issues argued 

by the Petitioners, especially with regard to the unclear 

parameters in the context of the function of the People's 

Representative Council in using forced and hostage summons, 

it is important to elaborate the essence of forced summons 

and hostages as well as the relevance of forced summons 

and the hostage is associated with the function of the 

People's Representative Council itself. 
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2.  Whereas doctrinally the process of enforced summons and 

hostages is only found in actions related to the process 

of law enforcement and because efforts to summon force 

and hostages are nuanced as acts that are forced and have 

strong personal rights, the regulation of the procedure 

for forced summons and hostages very tightly regulated, 

even in the Criminal Procedure Code (KUHAP) as a procedural 

law which is a reference for how the state by using its 

organs must be able to realize its authority to provide 

legal protection to each of its citizens. forced, if it 

will be associated with a substance that is almost the same 

only the term "by force". It can further be explained that 

if forced summons can be interpreted as "presented by force", 

then that too is only known in the process carried out 

during the investigation and trial process. Forced summons or 

"forced attendance" can only be done after a valid summon is 

done twice. Therefore, a forced summons or "forced attendance" 

must have a valid summons first, that is, twice a legal summon 

did not come either, then was forcibly picked up and this 

applies to a witness or suspect that is expressly regulated 

in Article 112 paragraph (2) Criminal Procedure Code. In 

Article 112 paragraph (2) of the Criminal Procedure Code 

it is stated, "The person summoned must come to the investigator 

and if he does not come the investigator calls again, with 

orders to the officer to bring it to him". Meanwhile, the 
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efforts or actions of hostages in the criminal law enforcement 

process in Indonesia are also unknown, except for one of 

them being a hostage that can be applied and becomes the 

authority of a judge of a witness or expert presented at 

the court, unwilling or refusing to swear or promise to 

be threatened with hostage is no longer than fourteen days 

and is placed in a state prison [vide Article 161 paragraph 

(1) of the Criminal Procedure Code]. Because the act of 

deprivation of liberty is only known for arrest, detention 

and conviction which are all in the realm of criminal law 

enforcement, this is different from the usual hostage 

actions and which are still in force today are hostages 

which are actually in the realm of private law enforcement, 

as regulated in several statutory provisions, including 

but not limited to: 

 

1)  Article 209 and Article 210 of the Het Herziene Inlandsch 

Reglement (HIR) which regulates "If there is not enough 

or insufficient goods to ensure the passing of the 

decision, the Chairperson of the District Court can 

give orders to carry out a seizure letter to take the 

debtor hostage". 

 

2)  Article 1 of Law Number 49/Prp/1960 concerning the 

Committee on State Receivables Affairs which regulates 

hostage taking in the context of debt to the state. 
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3)  Article 3 and Article 33 paragraph (1) and paragraph 

(2) of Law Number 19 of 2000 concerning Tax Collection 

with Forced Bonds jo. Government Regulation No. 137 

of 2000, which regulates the holding of tax debtors 

who owe at least Rp. 100 million and is doubtful in 

good faith. 

 

4)  Article 93 of Law Number 37 Year 2004 concerning 

Bankruptcy and Suspension of Obligations for Debt 

Payments, which regulates the detention of bankrupt 

debtors through a court decision.   

 

Even though the act of hostage taking is justified by law 

as described above, because the action has implications for 

depriving people of their independence, the implementation 

is very strict and under the supervision of the judiciary 

by establishing judges for hostage related to defaults 

and debts to the state and permits issued by the Minister, 

Governor or Regional Head for hostages related to tax 

obligations. 

 

3.  That can further be explained, therefore in essence hostage 

taking is only known in the area of private law, this 

confirms that the actual hostage as questioned in the a 

quo petition is increasingly relevant to the hostage context 

relating to the authority held by the police, therefore 
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the police can only take the act of depriving people of 

liberty only in the area of law enforcement that is public 

and that too is not hostage-taking. Concretely, the authority 

of the police is only limited to the act of arrest, detention 

whose enforcement is also very strict and under supervision, 

one of which is through pretrial. Or explicitly, so far, 

hostage actions are not owned by the police. 

 

4.  That based on the description above, a description can 

then be obtained that the act of enforcing a summons is 

an effort which essentially contains the deprivation of a 

person's personal rights and is only known in the law 

enforcement process, which concretely is a criminal law, 

one of which the Police institution has the authority to 

do so in In addition to other law enforcement agencies, such 

as the Attorney General's Office and the Corruption Eradication 

Commission, the hostage measures are also in the process 

of law enforcement, but almost all of them are in the realm 

of private law, except those relating to hostages with a 

judge's order of witnesses or experts who without a valid 

reason refuse to swear or promise at trial [vide Article 

161 paragraph (1) of the Criminal Procedure Code] whose 

authority is not with the police. Thus the description of 

these considerations has clearly been able to describe 

the meaning of the forced summons and hostage efforts, then 
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the matter can be used as a reference by the Court to 

consider the relevance of the authority for the summoning 

and hostage summons with the functions owned by the People’s 

Representative Council which subsequently the authority 

can asked to the police agency. 

 

5.  That before considering the foregoing, it is first important 

for the Court to explain that if it is explored more closely, 

facts of the norm formulation of Article 73 paragraph 

(3), paragraph (4), paragraph (5) and paragraph (6) will be 

obtained) MD3 Law is a follow-up to the norm formulation 

in Article 73 paragraph (1) and paragraph (2) of MD3 Law. 

Therefore, the meaning of the formulation of norms in 

Article 73 must be cumulative which means that between 

one verse and another verse has a close relationship with 

the interrelated legal consequences. In other words, the 

elaboration which contains the technicalities of the procedure 

for summoning a person in a meeting in the People's 

Representative Council as intended in Article 73 paragraph 

(1) and paragraph (2) is regulated in paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6). From this investigation, 

it was found that as long as it was still limited to summoning 

someone to attend a People's Representative Council meeting, 

it was still in the context of carrying out the authority 

and duties of the People's Representative Council. However, 
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in the formulation of Article 73 paragraph (1) of the MD3 

Law it is not explicitly stated the type of meeting 

intended in the a quo articles, so according to the Court 

it is not clear identification of the type of meeting 

that is correlated and relevant or not to present someone 

for questioning by the People's Representative Council. 

Therefore, it can be interpreted as if in every meeting 

activity, the People's Representative Council can summon 

someone. Within the limits of reasonable reasoning when the 

identification is not clearly determined, it is possible 

to summon parties as referred to in Article 73 paragraph 

(1) of MD3 Law for each type of meeting held in the People's 

Representative Council. 

 

6.  That this phenomenon is important to point out because 

this is where traces can be traced to the extent to which 

relevance the People's Representative Council can use its 

authority in every meeting to summon someone whose authority 

can then be substituted with a police institution, so 

that it can be used as a basis by the police to be followed 

up with forced summons, all the more followed by hostage 

efforts. Regardless of whether the powers of forced summons 

and hostage taking are correlated or not with the exercise 

of the authority of the People's Representative Council 

which gives the possibility to summon everyone in each 
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People's Representative Council meeting, what is more 

important for the Court is to consider the extent of the 

People's Representative Council's authority to summon everyone 

in each meeting attached to it also the authority for 

forced summons and even hostage taking in which the authority 

is substituted with a police institution. 

 

7.  That based on the description that the Court has outlined 

in previous considerations, where the effort to summon 

force is a process that exists in criminal law enforcement 

and the Court has also affirmed, including in the process 

of investigation and trial examination, while the hostage 

attempt is also a process law enforcement but almost all 

of them are in the realm of private law. Even if there is 

hostage action in the enforcement of criminal law, so far 

it is certain that the judge has the authority to hold 

witnesses or experts who refuse to swear or promise before 

the court [vide Article 161 paragraph (1) of the Criminal 

Procedure Code]. This fact proves that it is difficult 

for the Court to accept arguments that can justify that the 

People's Representative Council can make a forced summons 

for everyone in any meeting. Yet until now it is still 

unclear whether the People's Representative Council meeting 

is part of the law enforcement process so that the People's 

Representative Council is given the authority to make 
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forced summons and take hostages even though such matters 

are left to the police institution. Such affirmation is a 

fundamental problem considering the People's Representative 

Council is a political institution, not a law enforcement 

agency. The Court further considered that although the 

attempt to summon force used the authority that existed 

in the police institution, then again this was also denied 

that in addition to the meeting process held by the Parliament 

not part of the law enforcement process, also because the 

police institution itself as a new law enforcement institution 

get the authority to carry out forced summons when there 

are reports of investigations that are the original authority 

of the police institution. In other words, the new police 

institution has the authority to make a forced summons 

for someone to be asked to testify as a witness or suspect 

when the police institution has received reports of alleged 

criminal acts and forced summons and even then must go 

through several stages of appropriate summons twice and 

if the summoned is not being present without a valid 

reason can only be done by "presenting by force" [vide 

Article 112 paragraph (2) of the Criminal Procedure Code]. 

Meanwhile, for hostage efforts, the Court believes that up 

to now the police do not have the authority given by the 

law in the context of law enforcement to conduct hostages 

against someone who is called to be a witness but is not 
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present, because what exists is the authority as described 

in above, namely "presenting by force", and even then is 

in the frame of investigation which is part of the law 

enforcement process. Even if there are witnesses, experts, 

and interpreters who do not want or object to be called 

as witnesses, experts, and interpreters, they may be 

threatened with a criminal offense against Article 224 of 

the Criminal Code which is to prove wrong or not with a 

judge's decision, not necessarily- can be taken hostage 

by the police institution. 

 

8.  That before arriving at the Court's conclusion regarding 

the constitutionality assessment of the norms of Article 73 

paragraph (3), paragraph (4), paragraph (5), and paragraph 

(6) of the MD3 Law, as the Petitioners questioned, the 

Court will first consider the statements of the People’s 

Representative Council which basically explains that the 

context of forced summons and hostages has existed since 

Law Number 17 of 2014 concerning the People's Consultative 

Assembly, the People's Representative Council, the Regional 

Representative Council, and the Regional People's Representative 

Council (hereinafter referred to as Law 17/2014), before 

there was a change which has never been tested by the 

Constitutional Court. Even the People's Representative Council 

in its statement also explained that the threat of forced 
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summons and hostages had existed since Law Number 22 of 

2003 concerning the Arrangement and Position of the People's 

Consultative Assembly, the People's Representative Council, 

the Regional Representative Council, and the Regional People's 

Representative Council (hereinafter referred to as Law 22 

of 2003) which by the Decision of the Constitutional 

Court Number 014/PUU-I/2003 has stated that the coercive 

action of the body or hostage taking is not carried out 

by the People's Representative Council itself but is left 

to the legal process (due process of law). The interests 

of the People's Representative Council are only limited 

to the way for those who are required to be present in the 

context of implementing the supervisory function of the 

People’s Representative Council through the use of the 

inquiry right to be present at the hearing. 

 

With regard to the statement of the People’s Representative 

Council, after the Court examined the Decision of the Constitutional 

Court Number 014/PUU-I/2003, it turned out that the ruling 

stated that the petition of the Petitioners could not be 

accepted on the grounds that the Petitioners in the petition 

did not have a legal standing (legal standing) and the Court's 

consideration alludes to forced call and limited hostage 

attempts to explain textually the sound of Article 30 

paragraph (2), paragraph (3) and paragraph (4) of Law 22 
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of 2003 which at that time the norm of the article was to 

confirm forced summons and hostage taking was carried out 

according to the provisions current regulation. It may be 

that if the norms of articles governing forced summons 

and hostage taking are as they are at the moment, which 

have rigidly regulated the procedure for forced summons 

and the institution authorized to conduct forced summons 

and hostage taking, then there will be found several 

constitutional constraints as the Court's opinion which 

has been described above. Moreover, the Court's opinion 

was emphasized in the Decision that forced summons and 

hostage of parties in the People's Representative Council 

trial who were carrying out the supervisory function with 

the right of inquiry. This is clearly different from the 

norm of Article 73 paragraph (1) of MD3 Law which essentially 

calls for everyone in a People's Representative Council meeting 

without any confirmation in the context of what meeting 

the summons was made. With the description of the aforementioned 

considerations the Court does not agree with the arguments of 

the a quo People's Representative Council statement. This 

is also the case with other People's Representative Council 

statements that explain the forced summons and hostage 

taking are the implementation of the concept of forcibly 

calling someone whose opinion (subpoena rights) is needed 

to be heard by legislators in several countries such as 
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the United States and New Zealand, where that reason, 

according to the People's Representative Council, the rights 

of the subpoena are considered important to be owned by 

the People's Representative Council as a legislative body 

representing the people to conduct an investigation into 

an issue relating to social, national and state life that 

is allegedly contrary to statutory regulations, where such 

investigation is not an inquiry in the realm of law enforcement 

processes (pro justicia) [sic!]. 

 

With regard to the People's Representative Council's 

arguments, the Court is of the opinion that subpoena rights 

have historically been reserved for subpoenas before court 

proceedings and that is clear and unequivocal in the concept 

of law enforcement. Therefore, if later the People's 

Representative Council wants to use its authority to summon 

everyone, of course the context is not at the People's 

Representative Council meeting but what still has relevance 

is when going to use an inquiry with a questionnaire right. 

However, regarding the mode to present every person who 

will be questioned accompanied by sanctions, this requires 

carefulness and caution in view of the forced summons and 

hostage mechanism that is regulated in Article 73 paragraph 

(3), paragraph (4), paragraph ( 5), and paragraph (6) of 

the MD3 Law has constitutionality issues, both issues 
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regarding the status of the types of People's Representative 

Council meetings as a forum that seems to be part of the 

law enforcement process and the issue of Indonesian 

National Police authority which can only call someone as 

a witness in the context of law enforcement. Difficult to 

clearly identify whether the power of forced summons and 

hostages as regulated in Article 73 paragraph (3), paragraph 

(4), paragraph (5), and paragraph (6) of the MD3 Law is 

the authority of the People's Representative Council or 

the police which is the basis of the Court's judgment in 

assessing constitutionality of the a quo articles. If the 

People's Representative Council does have the authority 

to do so, the quod non, then it must first be clear whether 

the meeting forum is part of law enforcement or not. 

Because the authority of the People's Representative Council 

to conduct an inquiry into the right of questionnaire, it 

must be clarified in advance whether it is part of the 

law enforcement process or not, because the results of 

the investigation through the inquiry right by the People's 

Representative Council if there are indications or allegations 

of a criminal offense may not immediately be followed up 

for investigation by law enforcement because it still 

must be investigated first. Meanwhile, if the authority 

is delegated to the Indonesian National Police institution, 

it will also create new problems as previously considered 
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by the Court, namely that the police can only make forced 

summons in actions related to the law enforcement process 

and are part of its authority which is genuine indeed the 

police is conducting a law enforcement process, not in the 

context of receiving authority delegated from another 

institution, the People's Representative Council. Moreover 

the authority of the police in hostage actions, which 

according to the Court to date has not yet received a 

basic reference of the authority of the police to be able 

to take hostages in the law enforcement process. 

 

With regard to the People's Representative Council's 

concerns as outlined in the trial that the oversight 

function is a function that supports the budget function 

and legislative function, thus open opportunities for the 

People's Representative Council to interact with the people 

are needed so that the a quo articles is needed as a counterweight 

to fight the absolutism of power (executive), namely by 

always supervise the government and this Article is important 

to give strength to the Parliamentary institution in the 

midst of strengthening the presidential system but so far 

the institution or person called does not attend the summons 

of the People's Representative Council, according to the 

Court, these concerns can be eliminated by increasing public 

participation in every process in the People's Representative 
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Council of the Republic of Indonesia. If there are indeed 

institutions or individuals who in bad faith, or deliberately 

do not support the summons of the People's Representative 

Council and it is categorized as an unlawful act, then 

there is no obstacle whatsoever for the People's Representative 

Council to take legal steps in accordance with applicable 

legal mechanisms. 

 

9.  That based on the entire description of the aforementioned 

considerations, the Court is of the opinion that the authority 

of the People's Representative Council to request police 

assistance to forcibly summon everyone and take hostages 

is increasingly clear to have the issue of constitutionality, 

so that concerns that lead to fear that everyone will apply 

the norm of Article 73 paragraph (3), paragraph (4), 

paragraph (5), and paragraph (6) of MD3 Law which can 

distance the horizontal partnership between the People's 

Representative Council and the people as its constituents 

can become a reality. Therefore, further if this matter 

is connected with the Petitioners 'argument as set forth 

in the a quo petition, according to the Court the Petitioners' 

petition regarding the unconstitutionality of Article 73 

paragraph (3), paragraph (4), paragraph (5), and paragraph 

(6) The MD3 Law has legal grounds. 
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[3.12.2]  Whereas furthermore the substance of the petition of 

the Petitioners, namely with regard to the duties of the Honorary 

Court of the Council (MKD) to take legal steps and/or other measures 

against individuals, groups of people, or legal entities that 

demean the honor of the People's Representative Council and 

members of the People's Representative Council as regulated in 

Article 122 letter l of MD3 Law. With regard to the substance 

of this second petition, the Petitioners declare the norm of 

Article 122 letter l of the MD3 Law contrary to Article 1 

paragraph (2), Article 19 paragraph (1), Article 1 paragraph 

(3), and Article 28D paragraph (1) of the Constitution of 

1945, the Court consider the following: 

 

1.  That the substance of Article 122 letter l of MD3 Law 

contains three elements related to the implementation of 

the prevention and supervision functions; and the action 

of the Honorary Court of Council (MKD), namely: (1) the 

institution assigned the task, in this case the Honorary 

Court of Council; (2) assigned tasks, namely taking legal 

steps and/or other steps against individuals, groups of 

people, or legal entities; (3) the act to be dealt with, 

namely the act of degrading the honor of the People's 

Representative Council and members of the People's 

Representative Council. By examining the three elements 

contained in the norm, the Court will judge whether or not 
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it is true, true or not, and whether or not it contradicts 

(assesses constitutionality) Article 122 letter l of the 

MD3 Law against the Constitution of 1945. 

 

2.  That related to the Honorary Court of Council institution 

which is given the task to "take legal steps and/or other 

steps against individuals, groups of people, or legal 

entities", such matter must be weighed by explaining the 

position or position of the Honorary Court of Council as 

one of the organs of the People's Representative Council. 

In this case, the Court considers the following: 

 

1)  That in accordance with the provisions of Article 

119 of MD3 Law, the Honorary Court of Council is one 

of the organs of the People's Representative Council 

which is permanent and formed for the purpose of 

maintaining and upholding the honor and dignity of 

the People's Representative Council as a representative 

institution. Universally, for example The Global 

Organization of Parliamentarians Against Corruption 

(GOPAC) states that the code of ethics of a representative 

institution or legislative body is a formal document 

that regulates legislator behavior by determining 

what is considered acceptable behavior and what is 

not. In other words, this is intended to promote a 

political culture that places great importance on 
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the suitability, truth, transparency and honesty of 

the behavior of parliaments. However, the code of 

ethics is not intended to create this behavior by 

itself (a legislative code of conduct is a formal 

document which regulates the behavior of legislators 

by establishing what is to be considered to be 

acceptable behavior and what is not. In other words, 

it is intended to promote a political culture which 

places considerable emphasis on the propriety, 

correctness, transparency, honesty of parliamentarians' 

behavior, however, the code of conduct is not intended 

to create this behavior by itself). Furthermore it 

was emphasized, at the most basic level, the ethics 

and behavior regime must ensure that Parliament understand 

and comply with the basic rules of parliament (the 

most basic level of ethics and conduct regime should 

ensure that the Parliament understand and adhere to the 

basic rules of parliament) (http : //gopacnetwork.org). 

In accordance with this objective and related to 

Article 119 of MD3 Law, within reasonable limits of 

reasoning, it is more correct to say that the establishment 

and existence of an organ instrument of the People's 

Representative Council of the Republic of Indonesia, 

called the Honorary Court of the Council is an 

institution for enforcing behavioral/ethical standards 
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for members of the People’s Representative Council. 

To carry out its functions in upholding ethics and 

in achieving its objectives, the Honorary Court of 

the Council is given tasks such as supervising the 

words, attitudes, behavior and actions of members of 

the People's Representative Council and the People's 

Representative Council support system; investigating 

cases of violations of the code of ethics; and examine 

and adjudicate cases of violations of the code of ethics 

as regulated in Article 122 letter b, letter d, letter 

e, letter f, and letter g of the MD3 Law. In line with 

that, in the position as an ethical institution, the 

position of the Honorary Court of the Council as a 

People’s Representative Council instrument organ, 

among others, is reflected in its duties as stipulated 

in Article 87 of MD3 Law, namely conducting an 

examination of alleged violations of oaths/appointments 

and the code of ethics of the People’s Representative 

Council carried out by the Chairperson of the People’s 

Representative Council, which also includes members 

of the People’s Representative Council as a whole. 

 

2)  That the instruments of the People’s Representative 

Council, including the Honorary Court of the Council 

as the ethics institutions of the People’s Representative 
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Council, are the institutional instruments of the 

People’s Representative Council that are given certain 

tasks in the framework of supporting the implementation 

of the functions of the People’s Representative 

Council and rights as stipulated in Article 20A of 

the Constitution of 1945. Each of these fittings has 

a scope of duties into People’s Representative Council 

(internal) or outside the People’s Representative 

Council (external) institution. The central objective 

is to optimize all the basic tasks and functions of 

members of the People’s Representative Council. 

Specifically, for the Honorary Court of the Council, 

in order to optimize the intended members of the 

People’s Representative Council do not fall into 

doing something that has the potential to violate 

the code of ethics which ultimately leads to degrading 

the institution's People’s Representative Council. 

 

3)  That from the aspect of the function of prevention, 

supervision, and enforcement of violations of the 

honor and dignity of the People’s Representative 

Council as a representative institution, the Honorary 

Court of the Council as an ethical institution is a 

completeness organs whose scope of function is only 

internal to the People’s Representative Council, namely 
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to members of the People’s Representative Council 

and the People’s Representative Council support system 

relating to the task and the authority of members of 

the People’s Representative Council only. This can 

be clearly understood from the provisions of Article 

122 of Law 17/2014, in which the Honorary Court of 

the Council is tasked with investigating and verifying 

complaints against members of the People’s Representative 

Council because: (1) it has not carried out the obligations 

referred to in Article 81 of Law 17/2014; (2) unable 

to carry out his duties in a sustainable or unable to 

remain as a member of the People’s Representative 

Council for three consecutive months without valid 

information; and (3) no longer fulfills the requirements 

of being a member of the People’s Representative 

Council as stipulated in the conditions regarding the 

candidates for members of the People’s Representative 

Council which are regulated in the law concerning 

the general election of members of the People’s 

Representative, Regional Representative Council, and 

Regional People’s Representative Council; and/or (4) 

violates prohibition provisions as regulated in this 

law. Doctrinally and systematically, the drafting of 

norms in Article 122 of Law 17/2014, starting from the 

objective to the establishment of ethical enforcement 
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institutions, is considered to have fulfilled a 

unified regulation. However, when Law 17/2014 was 

changed to MD3 Act, the scope of the Honorary Court 

of the Council's duty to safeguard the dignity and 

dignity of the People’s Representative Council was 

expanded to include the task of taking legal steps 

and other measures against individuals and legal entities 

outside the People’s Representative Council. 

 

4)  That the extension of the scope of the Honorary Court 

of the Council's duties as an organ for the People’s 

Representative Council is a legal policy that is not 

in line with the Honorary Court of the Council concept 

as a guardian and enforcer of the code of ethics. 

Whatever profession or occupation regulates certain 

ethical standards, the institution which is given 

the task of maintaining and enforcing ethics in the 

profession/occupation only has the authority to 

maintain the ethics and behavior of members and enforce 

them against members who violate the code of ethics. 

Thus, the code of ethics enforcement agency established 

by an organization cannot be pulled out to reach other 

parties. Ethical enforcement agencies are still limited 

to working with their own members to maintain the 

demarcation boundary and at the same time to maintain 
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legal certainty as the organization's internal ethical 

guardian. 

 

5)  Whereas in the practice of Indonesian state administration, 

the profession and institutions that adopt the system 

of professional ethics, the scope of duties of the 

ethical enforcement agency only includes internal 

persons with professions. For example, professional 

ethics for judges only apply and apply to judges, 

professional ethics for advocates also only apply 

and apply to advocates. Likewise with other professions, 

agreed ethics only apply internally to each of those 

professions. External parties are not bound at all 

and cannot be prosecuted based on ethical norms by 

institutions formed to enforce the possibility of 

ethical violations in the professional organization 

concerned. 

 

6)  Whereas in practice there are institutions that are 

tasked with maintaining and upholding professional 

ethics, some are formed within the profession concerned 

internally and some are outside as a specially 

formed institution. For example, to maintain and uphold 

the professional ethics of judges who work under the 

Supreme Court, judicial ethics enforcement agencies are 

outside the Supreme Court, in this case the Judicial 
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Commission. This kind of practice can also be found 

in the institutional design of election organizers 

according to Article 22E of the Constitution of 1945, 

in this case the General Election Commission and the 

Election Supervisory Board of the guardian and ethical 

enforcement institutions are placed outside the two 

institutions and are special in nature, namely the 

Election Organizer Honorary Board. Unlike the advocate 

profession, the professional ethics enforcement agency 

is within the advocate's own internal organization. 

Likewise, for example with the Corruption Eradication 

Commission (KPK), the code of ethics enforcement agency 

led by the Corruption Eradication Commission and 

Corruption Eradication Commission employees are placed 

internally. Apart from being formed internally or 

externally specifically, code of ethics enforcement 

agencies is only given the task of enforcing violations 

of the code of conduct committed by members of the 

profession concerned. The ethics enforcement agency 

in question does not reach any individual or legal 

entity that is not part of the profession or occupation 

which is subject to the ethical norms specified in 

the code of ethics of the profession concerned. 
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7)  Whereas the limitation of the scope of duties of the 

professional guardian and ethic enforcement agency 

is to ensure that the duties of the institution do not 

conflict with the duties of other institutions in 

law enforcement. In this context, if there are other 

parties outside certain profession who are considered 

to damage the honor or nobleness of certain professions 

or occupations, then the ethical provisions that do 

not become the authority of the code of ethics 

enforcement agencies to run them, but rather become 

the task of law enforcement agencies to follow up. 

If the duties of the guardian and honorary institution 

are extended to include individuals or legal entities 

that are outside the institution, it will cause overlapping 

of norms and overlapping of institutions authorized 

to enforce them. Because, with the formulation as 

stipulated in Article 122 letter l of the MD3 Law 

the phrase "taking legal steps and/or other steps 

..." can be interpreted that the Honorary Court of 

the Council is taking legal steps against external parties 

who are seen as degrading the honor of the People's 

Representative Council and members of the People's 

Representative Council, so as if take over the authority 

of law enforcement. This interpretation has not only 

come out of the nature of the Honorary Court of the 
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Council as an ethical enforcement agency aimed at 

members of the People's Representative Council, but 

also raises the understanding of the Honorary Court 

of the Council as a law enforcement agency itself. 

 

3.  That through Article 122 letter l of the MD3 Law, the task 

of the Honorary Court of the Council is given the task to 

take legal steps and/or other steps against individuals, 

groups of people, or legal entities that are considered 

degrading the dignity of the People's Representative Council 

and members of the People's Representative Council. Regarding 

this matter, the Court considered the following: 

 

1)  That in line with the position of the Honorary Court 

of the Council as an internal People's Representative 

Council organs formed to maintain and uphold the dignity 

of the People's Representative Council as a representative 

institution, the Honorary Court of the Council is 

not an organ intended as a shield of the People's 

Representative Council to take legal steps against 

individuals who are deemed to have degrading the 

dignity of the People's Representative Council or 

members of the People's Representative Council. Once 

again it needs to be emphasized that the Honorary 

Court of the Council is an ethical enforcement agency 

for members of the People’s Representative Council. 
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By placing the Honorary Court of the Council as an 

organ that will take legal action against individuals 

for actions that are considered degrading to the 

dignity of the People's Representative Council, then 

it is no longer in line with the position of the 

Honorary Court of the Council as guardians and enforcers 

of the ethics of honor and dignity of the People's 

Representative Council. Because, the nature of an 

institution that guard dignity and honor or an ethical 

institution for representative institutions is not for 

external parties, but rather to protect the institution's 

honor from the threat of internal damage. In other 

words, the function of the Honorary Court of the Council 

is only limited to the area of ethical enforcement 

and cannot be confused with the function of law 

enforcement, because if the People's Representative 

Council and members of the People's Representative 

Council feel honored and want to take legal steps 

then personally or institutionally it is the genuine 

who has the right to take legal steps, for example 

by reporting to law enforcement and/or filing a 

lawsuit on a civil basis. 

 

2)  That the collapse or damage to the dignity and honor 

of an institution is very likely caused by internal 
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and external factors. All actions / actions aimed at 

damaging the dignity and honor of an institution 

from outside parties have actually provided legal norms 

along with their enforcement mechanisms, whereas to 

anticipate damage that arises from the internal, this 

is what requires the role of internal institutions 

that are formed for it. In this context, the Honorary 

Court of the Council as one of the organs of the 

People’s Representative Council is formed with the 

main objective of maintaining the dignity and honor 

of the People’s Representative Council caused by the 

internal People’s Representative Council. Therefore, 

the addition of the Honorary Court of the Council's 

duties to taking legal action for parties outside the 

members of the People’s Representative Council and 

those outside the People’s Representative Council 

support system which is considered to have degrading 

the dignity of the People’s Representative Council 

is clearly not in line with the main function of the 

Honorary Court of the Council as the guardians and 

ethics of the People’s Representative Council and 

members of the People’s Representative Council. In 

addition, the addition of such the Honorary Court of 

the Council duties can cause fear for the public to 

participate in participating in preventing violations 
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of the code of conduct committed by members of the 

People’s Representative Council. 

 

3)  That furthermore, the assignment of tasks to take 

legal steps / other steps to the Honorary Court of the 

Council can lead to legal uncertainty for members of 

the People’s Representative Council to take similar 

efforts if the person concerned feels and assesses 

his dignity has been violated by external parties or 

external parties. In this case, the tasks given to 

the Honorary Court of the Council through Article 122 

letter l of the MD3 Law can lead to two possibilities, 

namely first, the tasks of the Honorary Court of the 

Council cause any actions that undermine the dignity 

of the People’s Representative Council can only be 

processed through the steps taken by the Honorary 

Court of the Council, while members of the People’s 

Representative Council concerned, because the position 

he assumed seemed to lose the opportunity to take 

individual steps; secondly, the task of the Honorary 

Court of the Council in Article 122 letter l of the 

MD3 Law causes dualism, where on one hand, a member 

of the People’s Representative Council becomes very 

dependent on the efforts of the Honorary Court of 

the Council, while on the other hand, because of the 
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internal political process, members of the People’s 

Representative Council who feel disadvantaged by actions 

that are considered detrimental to their dignity as 

members of the People’s Representative Council lose 

the opportunity to make efforts, including taking 

legal steps, because for example the political process 

in the People’s Representative Council is not in 

favor of the member who feels disadvantaged. The 

opening up of two possibilities in the implementation 

of Article 122 letter l of the MD3 Law, on the one 

hand, shows that the assignment of tasks to the Honorary 

Court of the Council in these norms actually creates 

its own problems for members of the People’s Representative 

Council because it seems to be losing its independence 

to be able to take legal steps or not to the actions 

assessed demean their dignity as members of the 

People’s Representative Council. While on the other 

hand, the norm in the a quo articles have the potential 

to cause fear for the public to participate in monitoring 

the behavior of members of the People’s Representative 

Council. 

 

4)  Whereas in the meantime, from the construction of 

norms, if an action is to be regulated as an act 

which is prohibited and subject to it may be subject 
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to legal sanctions, the legal norms governing the act 

must meet the requirements of clarity of the formulation 

or in accordance with the principles of lex stricta 

and lex certa. In a sense, it must be clear and not 

multiple interpretations. When a certain type or form 

of an act is to be banned and accompanied by threats 

of legal sanctions, then the form of that act must 

be clear and not open up space for various interpretations 

according to the wishes of those who will apply or 

use it especially if it has criminal consequences. 

 

5)  That by examining carefully the formulation of Article 

122 letter l of MD3 Law, specifically the phrase 

"demeaning the honor of the People’s Representative 

Council and members of the People’s Representative 

Council", it was formulated with very general norms, 

unclear and multiple interpretations. The phrase 

"demeaning" is very flexible to be interpreted in 

any form. Even if it is examined by the formulation 

of the norm, there is no explanation that gives a 

measurement and limits regarding any matter of actions 

or words that can be categorized as degrading the 

honor of the People’s Representative Council. 

 

6)  Whereas the multiple interpretations of the norm 

formulation can be more detrimental to external parties 
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if accompanied by interpretations related to the 

enforcement function held by the Honorary Court of 

the Council as regulated in Article 121A letter b of 

MD3 Law. That is, the enforcement function in the a 

quo article that is actually aimed at members of the 

People’s Representative Council who violate potential 

ethics to be interpreted also applies to outsiders 

deemed to undermine the dignity and honor of the 

People’s Representative Council or members of the 

People’s Representative Council. In other words, this 

will open a space for arbitrariness in its enforcement. 

The Honorary Court of the Council will freely interpret 

any actions and words that are considered as degrading 

the People’s Representative Council and members of 

the People’s Representative Council, so that it can 

threaten the constitutional rights of citizens to 

express their criticisms, opinions and aspirations 

to the People’s Representative Council as a representative 

institution. The existence of interpretations that 

contain such potential threats is contrary to the 

right of every citizen to obtain legal certainty 

from any regulations that apply to them in dealing 

with the People’s Representative Council. 

 



 

378 

 

7)  Whereas other constitutional issues which are no less 

fundamental in the formulation of Article 122 letter 

l of MD3 Law are related to the phrase "taking legal 

steps". Does the phrase mean that the Honorary Court 

of the Council will take legal steps by following up 

on itself all actions or remarks by the public which 

are considered to be degrading to the members of the 

People’s Representative Council and People’s Representative 

Council institutions, or the Honorary Court of the 

Council will report to law enforcement institutions. 

Normatively, there is no definitive explanation regarding 

this matter, and even the Elucidation of Article 122 

of MD3 Law that should be used as an authentic 

interpretation of lawmakers only states "Sufficiently 

clear". In this case, although the People’s Representative 

Council in its statement which essentially states 

that the phrase "taking legal steps" refers to the 

function of criminal law carried out by law enforcement, 

but such an explanation is not strong enough because 

it is not found normatively in the explanation of 

the law as an authentic interpretation legislators. 

In fact, in the discussion of the formulation of the 

a quo norm which some of the minutes were attached 

by the People’s Representative Council to the Court, 

there was no statement that explicitly stated that 
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the phrase "taking legal steps" refers to the function 

of criminal law carried out by law enforcement. 

 

8)  That the meaning of Article 122 letter l of the MD3 

Law can lead to legal uncertainty because the formulation 

of such norms can be understood that the Honorary 

Court of the Council can become an institution that 

takes over the functions of law enforcement that is 

not the domain of the Honorary Court of the Council 

institution so that there is a fear of smuggling in 

the law enforcement function as which occurs with 

Article 73 paragraph (3), paragraph (4), paragraph 

(5), and paragraph (6) of MD3 Law which has been 

previously considered. Moreover, if we look at the 

construction of the norm formulation of Article 122 

letter l, the MD3 Law puts forward legal steps rather 

than other steps. Thus, systematically, it is as if 

this other step would be the last choice if legal 

steps cannot be taken or encounter obstacles. 

 

4.  Whereas in addition to legal reasons based on elements of 

the norm formulation of Article 122 letter l of the MD3 

Law, the amendment of Article 122 of the MD3 Law from the 

formula contained in Article 122 of Law 17/2014 to the 

formulation in Article 122 of MD3 Law does not merely 

shift the role of the Honorary Court of the Council from 
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the beginning as an internal ethics enforcement agency to 

also include external parties, but also has led to the 

shift of the main subject that is regulated as the party 

acting as violators of the ethics of the People’s Representative 

Council which causes the dignity of the People’s Representative 

Council to be reduced, namely members of the People’s 

Representative Council. In this case, Article 122 of the 

MD3 Law as a whole no longer makes members of the People’s 

Representative Council the main subject to be regulated, but 

also includes parties outside the People’s Representative 

Council which cannot be sued at all by institutions whose 

existence and position are only to carry out the functions 

of the People’s Representative Council as regulated in the 

Constitution of 1945. In fact, the norm places an individual 

or legal entity as a party that is considered also able to 

undermine the honor and dignity of the People’s Representative 

Council. In fact, according to Article 125 of the MD3 Law, 

individuals and legal entities are legal subjects who assist 

the Honorary Court of the Council in maintaining the honor 

of the People’s Representative Council through complaints 

submitted to the Honorary Court of the Council. Therefore, 

the shift in the role of the Honorary Court of the Council 

through amendment to Article 122 letter l of the MD3 Law 

actually creates an un-synchronization between the MD3 

Laws, specifically the content of the material related to 
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the Honorary Court of the Council so that it contradicts 

the Constitution of 1945. the a quo petition, according to the 

Court, the Petitioners' petition regarding the unconstitutionality 

of Article 122 letter l of the MD3 Law is grounded according 

to law. 

 

[3.12.3]  Whereas the Petitioners' argument regarding the 

unconstitutionality of Article 245 paragraph (1) of MD3 Law as 

described in paragraph [3.7] number 3, the Court is of the 

opinion: 

 

1.  That in order to know the meaning contained therein, it 

is necessary to quote in full the sound of Article 245 of 

the a quo MD3 Law as follows: 

 

(1)  The summons and requests for information to members 

of the People’s Representative in connection with 

the occurrence of a criminal offense not related to 

the implementation of the tasks referred to in Article 

224 must obtain written approval from the President 

after receiving consideration from the Honorary Court 

of the Council. 

 

(2)  Written approval as referred to in paragraph (1) does 

not apply if members of the People’s Representative 

Council: 
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a.  caught in the act of committing a crime; 

 

b.  suspected of committing criminal offenses threatened 

with capital punishment or life imprisonment or 

criminal offenses against humanity and state 

security based on sufficient preliminary evidence; 

or 

 

c.  suspected of committing specific criminal offenses. 

 

Furthermore, in the Explanation of Article 245 paragraph 

(2) letter c stated, "What is meant by specific criminal 

offenses includes but is not limited to corruption, 

terrorism, gross human rights violations, trafficking in 

persons, criminal acts of narcotics abuse." 

 

Meanwhile, Article 224 of MD3 Law referred to by Article 

245 paragraph (1) of the MD3 Law above states: 

 

(1)  Members of the People’s Representative Council cannot 

be prosecuted before a court of law because of statements, 

questions and/or opinions expressed both verbally or 

in writing in a meeting of the People’s Representative 

Council or outside a meeting of the People’s Representative 

Council related to the functions and authorities and 

duties of the People’s Representative Council. 
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(2)  Members of the People’s Representative cannot be 

prosecuted before the court because of attitudes, 

actions, activities in the meeting of the People’s 

Representative Council or outside the meeting of the 

People’s Representative Council solely because of the 

constitutional rights and authorities of the People’s 

Representative Council and/or members of the People’s 

Representative Council. 

 

(3)  Members of the People’s Representative Council cannot 

be replaced at any time because of statements, questions 

and/or opinions expressed both in the meeting of the 

People’s Representative Council and outside the meeting 

of the People’s Representative Council relating to 

the functions and authorities and duties of the People’s 

Representative Council. 

 

(4)  The provisions referred to in paragraph (1) do not 

apply in the event that the member concerned announces 

material that has been agreed in a closed meeting to 

be kept confidential or other matters that are declared 

as state secrets according to the provisions of the 

legislation. 

 

It means that, according to Article 224 of MD3 Law, members 

of the People’s Representative Council; 
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a.  given immunity or immunity against the possibility 

of being sued in court: 

 

(i)  for making statements, questions, and/or opinions 

both verbally and in writing, inside and outside 

meetings of the People’s Representative Council, 

as long as those statements, questions and/or 

opinions are related to the functions and authority 

and duties of the People’s Representative Council; 

 

(ii) by acting, acting, carrying out activities inside 

and outside meeting of the People’s Representative 

Council if the attitudes, actions or activities 

are solely constitutional rights and authorities 

of the People’s Representative Council and/or 

members of the People’s Representative Council; 

 

b.  given a guarantee not to be replaced intermittently 

because of statements, questions, and/or opinions expressed 

both in the meeting of the People’s Representative 

Council and outside meeting of the People’s Representative 

Council relating to the functions and authorities and 

duties of the People’s Representative Council; 

 

c.  however, specifically for immunity as referred to in 

letter a number (i) does not apply if a member of 
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the People’s Representative Council announces material 

that has been agreed in a closed meeting to be kept 

confidential or other matters that are declared as 

state secrets according to statutory provisions. 

 

    In other words, if understood in a contrario meaning: 

 

a.  immunity against possible prosecution in the court 

does not apply to members of the People’s Representative 

Council if: 

 

(i)  statements, questions, and/or opinions verbally 

or in writing that are submitted in or outside 

the meeting of the People’s Representative Council 

are apparently not related to the functions and 

authority and duties of the People’s Representative 

Council or it turns out the statements, questions, 

and/or opinions constitute agreed material in a 

closed meeting for confidentiality or other matter 

declared a state secret according to the provisions 

of the legislation; 

 

(ii) the attitude, action or activity does not appear 

to constitute the constitutional rights and 

authority of the People’s Representative Council 

and/or members of the People’s Representative 

Council; 
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b.  the guarantee not to be replaced intermittently does 

not apply to members of the People’s Representative 

Council if the statements, questions and/or opinions 

expressed by the members of the People’s Representative 

Council, both in the meeting of the People’s Representative 

Council and outside the meeting of the People’s 

Representative Council, are apparently not related 

to the functions and authority and duties of the 

People’s Representative Council; 

 

Furthermore, if related to Article 245 paragraph (1) of 

MD3 Law, the logic generally contained in the formulation 

of Article 224 of MD3 Law is that the immunity rights of 

a member of the People’s Representative Council, as referred 

to in Article 20A paragraph (3) of the Constitution of 1945, 

are absolutely guaranteed strongly. As long as statements, 

questions, opinions, attitudes, actions, or activities of 

a member of the People's Representative Council are related 

to the functions and authority and duties of the People’s 

Representative Council or are merely constitutional rights 

and authorities of the People’s Representative Council 

and/or members of the People’s Representative Council, then 

by the a quo law it is not only excluded from the possibility 

of the birth of lawsuits but also excluded from the 

possibility of intertemporal change. 
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The question then is, if the immunity rights of members 

of the People’s Representative Council have been guaranteed 

so strongly in the a quo law, as seen from the analysis 

of Article 224 of the MD3 Law above, is there still a 

need for the existence of Article 245 paragraph (1) of 

the MD3 Law. 

 

2.  Whereas Article 245 Paragraph (1) of MD3 Law is a change 

from Article 245 Paragraph (1) of the previous Law, namely 

Law 17/2014, which states, “Summoning and requesting 

information for investigation of members of the People’s 

Representative Council suspected of committing criminal 

offenses must receive written approval from the Honorary 

Court of the Council.” With regard to Article 245 paragraph 

(1) of Law 17/2014, the constitutionality examination has 

been requested to the Constitutional Court and the 

Constitutional Court has stated its position as stated in 

the Decision of the Constitutional Court Number 76/PUU-

XII/2014 where the ruling states: 

 

1.  Petition for Petitioner I cannot be accepted; 

 

2.  To grant Petition II's petition in part: 

 

a.  The phrase "written approval from the Honorary 

Court of the Council" in Article 245 paragraph 
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(1) of Law Number 17 of 2014 concerning the 

People's Consultative Assembly, the People’s 

Representative Council, the Regional Representative 

Council, and the Regional People's Representative 

Council (State Gazette of the Republic of Indonesia 

of 2014 Number 182, Supplement to the State 

Gazette of the Republic of Indonesia Number 5568) 

is in conflict with the Constitution of the 

Republic of Indonesia of 1945 as long as it does 

not mean "written approval from the President"; 

 

b.  The phrase "written approval from the Honorary 

Court of the Council" in Article 245 paragraph 

(1) of Law Number 17 of 2014 concerning the 

People's Consultative Assembly, the People’s 

Representative Council, the Regional Representative 

Council, and the Regional People's Representative 

Council (State Gazette of the Republic of Indonesia 

of 2014 Number 182, Supplement to the State 

Gazette of the Republic of Indonesia Number 5568) 

does not have binding legal force insofar as it 

does not mean "written approval from the President"; 

 

c.  Article 245 paragraph (1) of Law Number 17 of 

2014 concerning the People's Consultative Assembly 

People’s Representative Council, the People's 
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Representative Council, the Regional Representative 

Council, and the Regional People's Representative 

Council (State Gazette of the Republic of Indonesia 

of 2014 Number 182, Supplement to the State 

Gazette of the Republic of Indonesia Number 

5568) in full being, "Summoning and requesting 

information for investigation of members of the 

People’s Representative Council of the Republic 

of Indonesia who are suspected of committing 

criminal offenses must obtain written approval 

from the President"; 

 

d.  The phrase "written approval from the Honorary 

Court of the Council" in Article 224 paragraph 

(5) of Law Number 17 Year 2014 concerning the 

People's Consultative Assembly, People’s Representative 

Council, the People’s Representative Council, 

the Regional Representative Council, and the 

Regional People's Representative Council (State 

Gazette of the Republic of Indonesia of 2014 

Number 182 , Supplement to the State Gazette of 

the Republic of Indonesia Number 5568) is in 

conflict with the Constitution of the Republic 

of Indonesia of 1945 as long as it does not 

mean "written approval from the President"; 
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e.  The phrase "written approval from the Honorary 

Court of the Council" in Article 224 paragraph 

(5) of Law Number 17 Year 2014 concerning the 

People's Consultative Assembly, People’s Representative 

Council, the People’s Representative Council, 

the Regional Representative Council, and the 

Regional People's Representative Council (State 

Gazette of the Republic of Indonesia of 2014 

Number 182, Supplement to the State Gazette of 

the Republic of Indonesia Number 5568) does not 

have binding legal force insofar as it does not 

mean "written approval from the President"; 

 

f.  Article 224 paragraph (5) of Law Number 17 of 

2014 concerning the People's Consultative Assembly, 

People’s Representative Council, the People’s 

Representative Council, the Regional Representative 

Council, and the Regional People's Representative 

Council (State Gazette of the Republic of Indonesia 

of 2014 Number 182, Supplement to the State 

Gazette of the Republic of Indonesia Number 

5568) in full be, "Summoning and requesting 

information to members of the People’s Representative 

Council who are suspected of committing criminal 

offenses in connection with the implementation 
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of the tasks referred to in paragraph (1), 

paragraph (2), paragraph (3) and paragraph (4) must 

obtain written approval from the President". 

 

3.  Refuse Petitioner II's petition for other than the 

remainder; 

 

4.  Order the loading of this decision in the Official 

Gazette of the Republic of Indonesia as it should; 

 

 In considering the legal judgment of the Decision, 

the Court emphasized the importance of adequate and 

proportional legal protection for members of the People’s 

Representative Council in exercising their constitutional 

rights as members of the People’s Representative Council 

and in carrying out the constitutional functions of the 

People’s Representative Council so that they should not 

be criminalized for it. The Court, among others, emphasized: 

 

[3.16]  Considering whereas members of the People’s 

Representative Council elected through general elections 

based on Article 20 paragraph (1) of the Constitution of 

1945 hold the power to form a law. As state officials 

holding the power of forming a law in the exercise of 

their power each member of the People’s Representative 

Council has the right of interpellation, the right 

of inquiry, the right to express opinions, the right 
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to ask questions, submit proposals and opinions, and 

the right of immunity as regulated in Article 20A of 

the Constitution of 1945. and the constitutional 

rights of members of the People’s Representative Council 

must also be balanced with adequate and proportional 

legal protection, so that members of the People’s 

Representative Council are not easily and may not 

even be criminalized when and/or in the context of 

carrying out their constitutional functions and authorities 

as long as they are carried out in good faith and full 

of responsibility. 

 

Although in this Decision the Court affirmed the 

importance of adequate and proportional legal protection 

for members of the People’s Representative Council in 

exercising their constitutional rights, namely the need for 

the President's written approval, not the written approval of 

the Honorary Court, in the event that a member of the 

People’s Representative Council is summoned and asked for 

information relating to a criminal offense. In this connection 

the Court considers, among others: 

 

[3.17] Considering whereas according to the Court 

there is a requirement for written approval from the 

Honorary Court of the Council in terms of summons 

and requests for information for investigations of 
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members of the People’s Representative Council contrary 

to the principle of equality before the law and 

government. The process of investigating members of 

the People’s Representative Council suspected of 

committing criminal offenses, in accordance with the 

principle of fast, simple, and low cost, although it 

can interfere with the performance of members of the 

People’s Representative Council in carrying out their 

duties and functions, but does not hinder the person 

concerned to carry out his duties. Members of the 

People’s Representative Council who are investigated 

and/or investigated can still carry out their daily 

duties. The adage that states that something different 

should be treated differently and the same thing must 

be treated the same, according to the Court, state 

officials in carrying out their duties and authorities 

related to the state office they assume are different 

from other citizens who are not state officials, because 

in order carrying out their functions and rights, 

state officials have different risks from other 

citizens. However, the distinction must be based on 

the principle of reasonable and proportional legal 

logic that is explicitly contained in the Act and is 

not interpreted as granting excessive privileges. 

Although different treatments are needed to maintain 
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the independence and impartiality of state institutions 

and state officials, such treatment must not be contrary 

to the rule of law and the principles of criminal 

justice, especially to the point where it results in 

obstruction of the legal process. 

 

[3.18] Considering whereas according to the Court, 

the process of arranging written approval from the 

Honorary Court of the Council to members of the 

People’s Representative Council being investigated 

according to the Court is not appropriate because the 

Honorary Court of the Council although it is called 

the "Court" is actually an organ of the People’s 

Representative Council which is an ethical institution 

that does not have an direct relationship in the 

criminal justice system. The process of filling 

members of the Honorary Court of the Council of the 

People’s Representative Council who are of and by 

members of the People’s Representative Council will 

create a conflict of interest. Therefore, according 

to the Court, the written approval process of members 

of the People’s Representative Council to whom an 

investigation will be carried out must be issued by 

the President in his position as head of state and 

not by the Honorary Court of the Council. 
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[3.19]  Considering whereas one form of adequate and 

special legal protection for members of the People’s 

Representative Council in carrying out their functions 

and constitutional rights is the need for written 

approval or permission from the President in the 

event that the member of the People’s Representative 

Council is summoned and questioned for allegedly 

committing a crime. This is important as one of the 

functions and efforts to enforce a mechanism of checks 

and balances between legislative power holders and 

executive power holders so that the Court is of the 

opinion that the a quo written permission should come 

from the President and not from the Honorary Court 

of the Council. 

 

With the requirement for a permit or written approval 

from the President in the event that a member of the 

People’s Representative Council is summoned and questioned 

in the context of the alleged crime, it is expected 

that, on the one hand, it can still carry out its 

functions and authorities as a member of the People’s 

Representative Council, on the other hand, it still 

guarantees a fair legal certainty. and the same 

treatment before the law as guaranteed by the Constitution 

of 1945. However, investigative actions carried out 
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as regulated in Article 245 of the a quo Law that 

requires written approval from the President must be 

issued within a short time. This is done in order to 

create a fair, effective and efficient legal process, 

and to ensure legal certainty. Giving written approval 

from the President to state officials who are facing 

legal proceedings, particularly investigations of state 

officials, has been regulated in several laws, including 

the Constitutional Court Law, the Indonesia Audit 

Board Law and the Supreme Court Law, so that this is 

not something new. 

Based on these considerations, the petition for 

constitutionality review Article 245 of MD3 Law is 

legally based in part and must be interpreted as 

will be stated in the ruling below; 

 

Based on legal considerations of the Constitutional 

Court Decision Number 76/PUU-XII/2014 several important 

things have become clear, including: 

 

First, that in exercising their constitutional rights 

as members of the People’s Representative Council or 

in carrying out the institutional constitutional 

functions of the People’s Representative Council, 

members of the People’s Representative Council may 
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not be criminalized and therefore required adequate 

and proportional legal protection; 

 

Second, that the realization of adequate and proportional 

legal protection is that if a member of the People’s 

Representative Council will be summoned and questioned 

in the context of an investigation because of an 

alleged crime, a written approval from the President 

is required; 

 

Third, that the Honorary Court of Council (MKD) has 

no relevance and is not properly involved in the form 

of giving written approval in advance if a member of 

the People’s Representative Council is summoned and 

questioned in the context of an investigation because 

of a suspected criminal act because the Honorary Court 

of the Council is an ethical institution whose membership 

comes from and by members of the People’s Representative 

Council so there is a conflict of interest; 

 

Fourth, on a contrario basis, the written approval 

conditions from the President only apply or are needed 

if a member of the People’s Representative Council 

is summoned and asked for information in the context 

of an investigation if the person concerned is suspected 

of committing a crime, so that other matters beyond 
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that a written approval from the President is not 

required. 

 

3.  That the substance and understanding contained in Article 

245 paragraph (1) of MD3 Law is very different from Article 

245 paragraph (1) of Law 17/2014 as the constitutionality 

decision has been decided based on the Constitutional 

Court Decision Number 76/PUU-XII/2014 above. By reading 

thoroughly the formulation of the norms contained in 

Article 245 paragraph (1) of MD3 Law, the notions contained 

therein are: 

 

a.  that the summons and request for information to members 

of the People’s Representative Council who need 

written approval from the President after receiving 

consideration from the Honorary Court of the Council 

does not only apply to the investigation process but 

to all processes as long as it relates to a criminal 

offense that is not related to the implementation of 

the duties of the members of the People’s Representative 

Council as referred to in Article 224 of the MD3 

Law; 

 

b.  that summons and request for information to members 

of the People’s Representative Council requiring written 

approval from the President after being considered 
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by the Honorary Court of the Council does not only 

apply to members of the People’s Representative Council 

who have the status of a criminal offense but also 

if the member of the People's Representative Council 

concerned is not a suspect (for example only summoned 

and requested statement as witness); 

 

c.  that without prior the Honorary Court of the Council 

considerations, a written approval from the President 

may not be issued even though the summons and request 

for information to a member of the People’s Representative 

Council of are not referred to as a suspect and not 

in the course of an investigation as long as it is 

related to a criminal offense that is not related to 

the implementation of the task of the People’s 

Representative Council  

as intended in Article 224 of MD3 Law. 

 

4.  That contextually, the intention of the legislators to 

formulate norms as contained in Article 245 of MD3 Law is 

in the context of fulfilling the immunity rights of members 

of the People’s Representative Council as referred to in 

Article 20A paragraph (3) of the Constitution of 1945. In 

this connection, although implicitly has been alluded to 

in legal considerations Decision of the Constitutional 

Court Number 76/PUU-XII/2014, it is important to stress 
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that the granting of immunity rights to members of the 

People’s Representative Council as a constitutional right is 

not intended to protect members of the People’s Representative 

Council who commit crimes and release them from criminal 

charges but merely so that members of the People’s 

Representative Council in exercising their rights its 

functions and constitutional duties are not easily criminalized. 

However, with the formulation contained in Article 245 of 

MD3 Law which contains the substance and understanding as 

described in number 3 above, the granting of immunity rights 

as constitutional rights of members of the People’s 

Representative Council becomes out of philosophy and its 

essence, because with such formulation means: 

 

a.  the right to immunity also includes or applies not only 

if a member of the People’s Representative Council is 

called and questioned in the framework of the investigation 

process as a suspect of a criminal offense but also 

when a member of the People’s Representative Council 

is called and asked for information for other matters; 

 

b.  the right of immunity does not only apply to the 

investigation process but to all processes in the 

criminal justice system; 

 



 

401 

 

c.  the immunity right is manifested not primarily by 

the written approval of the President being required 

to be able to summon and request information from a 

member of the People's Representative Council (even 

if only as a witness) in a criminal act but is manifested 

by the necessity of the Honorary Court of the Council 

considerations. In other words, without the Honorary 

Court of the Council consideration, written approval 

from the President cannot be issued. 

 

5.  That based on considerations in numbers 1 to 4 above, let 

alone if a member of the People’s Representative Council 

is summoned and questioned as a suspect in the investigation 

process regarding a criminal act that has nothing to do 

with his function, rights or constitutional duties even 

to be summoned and being questioned as a witness still 

requires written approval from the President where written 

approval from the President can only be issued after prior 

consideration of the Honorary Court of the Council. Thus, 

the legal norms contained in the formulation of Article 245 

paragraph (1) of MD3 Law textually implies the understanding 

(and therefore can be interpreted) that a member of the 

People’s Representative Council should not be summoned 

and questioned as a suspect in a criminal act, even to be 

summoned and solicited information as a witness and other 
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interests in the legal process, then what really determines 

is the Honorary Court of the Council. In fact, according 

to Article 83 paragraph (1) letter g of Law 17 of 2014, 

the Honorary Court of the Council is part of the organs 

of the People’s Representative Council. Thus it means that 

whether a member of the People’s Representative Council 

should not be called and questioned as a suspect in a crime, 

even to be summoned and questioned as a witness and other 

interests in the process of law enforcement, then the truth 

is that it is not determined by other parties, even not the 

law, but the People’s Representative Council itself because 

the Honorary Court of the Council is a representation of 

all factions in the People’s Representative Council. The 

construction of understanding built from the textual 

interpretation of Article 245 paragraph (1) of the MD3 

Law not only contradicts the rationale underlying it, namely 

as the embodiment of the immunity rights of members of the 

People’s Representative Council derived from Article 20A 

paragraph (3) of the Constitution of 1945, but also: 

 

1)  in contrary to the function of the Honorary Court of 

the Council, as regulated in Article 121A of the MD3 

Law which in no way implies the existence of such a 

function. Article 121A of MD3 Law states, 

 

The Honorary Court of Council carries out functions: 
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a.  prevention and supervision; and 

 

b.  prosecution. 

 

2)  in contrary to the duties of the Honorary Court of 

the Council, as regulated in Article 122 of the MD3 

Law which does not mention any such task even if 

only implicitly. Article 122 of the MD3 Law states: 

 

In carrying out the functions referred to in 

Article 121A, the Honorary Court of the Council 

is tasked with: 

 

a.  preventing violations of the Code of Ethics; 

 

b.  supervising the words, attitudes, behavior 

and actions of members of the People’s 

Representative Council; 

 

c.  supervising the words, attitudes, behavior, 

and actions of the People’s Representative 

Council support system related to the duties 

and authority of members of the People’s 

Representative Council; 

 

d.  consolidating the values and norms contained 

in Pancasila, laws and regulations, and the 

Code of Ethics; 
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e.  investigating cases of violations of the 

Code of Ethics; 

 

f.  investigating cases of violations of the 

Code of Ethics of the support system relating 

to violations of the Code of Ethics committed 

by the support system of the People's 

Representative Council; 

 

g.  examining and prosecute cases of violation 

of the Code of Ethics; 

h.  examining and adjudicate cases of violations 

of the Code of Ethics of the support system 

relating to the violation of the Code of 

Ethics of the support system of the People's 

Representative Council, with the exception 

of the Civil Servant support system; 

 

i.  organizing cases of violations of the Code 

of Ethics; 

 

j.  conducting a review of the case decisions 

in violation of the Code of Ethics; 

 

k.  evaluating the implementation of case decisions 

in violation of the Code of Ethics; 
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l.  taking legal steps and/or other steps against 

individuals, groups of people, or legal entities 

that demean the dignity of the People's 

Representative Council and members of the 

People's Representative Council; 

 

m.  submits a draft of regulation of the People's 

Representative Council of the Republic of 

Indonesia regarding the code of ethics and 

procedure of the Honorary Court of the Council to 

Chairman of the People's Representative Council 

and Chairman of the People's Representative 

Council subsequently assigns it to the organ 

of People's Representative Council which is 

tasked with drafting regulation of the People’s 

Representative Council; and 

 

n.  drawing up a work plan and budget every 

year in accordance with the needs which 

are then conveyed to the agency/committee 

that runs the household affairs of the 

People’s Representative. 

 

3)  In contrary to the authority of the Honorary Court 

of the Council, as regulated in Article 122A of MD3 

Law which also does not mention the existence of 
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such authority even if only implicitly. Article 122A 

of MD3 Law states: 

 

In carrying out the duties referred to in 

Article 122, the Honorary Court of the Council 

is authorized: 

 

a.  conducting correspondence in the People's 

Representative Council; 

 

b.  provides an appeal to members of People's 

Representative Council of the Republic of 

Indonesia to comply with the Code of Ethics; 

 

c.  provides an appeal to the support system 

of the People's Representative Council to 

comply with the Code of Ethics of the support 

system of the People's Representative Council; 

 

d.  collaborating with other institutions to 

monitor the words, attitudes, behavior and 

actions of members of the People’s Representative 

Council; 

 

e.  organizing the socialization of regulations 

of the People’s Representative Council regarding 

code of ethics of the People’s Representative; 
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f.  organizing the socialization of regulation 

of the People's Representative Council 

regarding the code of ethics of the support 

system of the People's Representative Council; 

 

g.  requesting data and information from other 

institutions in the context of resolving 

cases of violations of the code of ethics 

of the People's Representative Council and 

the support system of the People's Representative 

Council; 

 

h.  summoning related parties in the context 

of resolving cases of violations of the code 

of ethics of the People's Representative 

Council ; 

 

i.  summoning related parties in the context 

of settling cases of violation of the code of 

ethics of supporting system of the People's 

Representative Council; 

 

j.  examining and deciding upon cases of violations 

of the code of ethics of the People's 

Representative Council; 
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k. examining and deciding on cases of violation 

of the code of ethics of the support system 

of the People's Representative Council; 

 

l.  stops investigating cases of violations of 

the code of ethics of the People's Representative 

Council; 

 

m.  stops investigating cases of violations of 

the ethics code of the support system of 

the People's Representative Council; 

 

n.  deciding upon a review of the violation of 

the code of ethics of the People's Representative 

Council and violation of the code of ethics 

of supporting system of the People's 

Representative; and 

 

o.  providing recommendations to the chairman 

of the state civil apparatus related to 

violations of the Code of Ethics of the 

support system relating to violations of the 

Code of Ethics of members of the People’s 

Representative Council. 

 

6.  That based on the considerations in numbers 1 to 5 above, 

with the construction of the formulation of norms as 
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stated in Article 245 paragraph (1) of the MD3 Law, it is 

clear to the Court that Article 245 paragraph (1) of the 

MD3 Law is contrary to the Constitution of 1945 because 

it is contradictory with the philosophy and nature of the 

granting of the immunity rights of members of the People’s 

Representative Council who contextually should be the 

rationale or background for the formation of the Honorary 

Court of the Council. Article 245 paragraph (1) of the 

MD3 Law can only be considered constitutional if it is 

interpreted in accordance with the philosophical context 

and the nature of granting immunity rights to members of 

the People's Representative Council so that the phrase 

"Summons and requests for information to members of the 

People's Representative Council in connection with criminal 

offenses that are not related to the implementation of 

the tasks referred to in Article 224 must obtain written 

approval from the President” in Article 245 paragraph (1) 

of the MD3 Law which contradicts the Constitution of 1945 

and has no binding legal force insofar as it is not interpreted 

in the context of solely summons and requesting information 

to members of the People's Representative Council suspected 

of committing criminal offenses. Meanwhile, the phrase 

"after being considered by the Honorary Court of the 

Council" in Article 245 paragraph (1) of the MD3 Law 
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contradicts the Constitution of 1945 and has no binding 

legal force. 

 

 Based on the considerations in paragraph [3.12] above, 

although the Court agrees with the Petitioners, the Petitioners' 

petition is based on the law in part, namely that the norms 

contained in Article 245 paragraph (1) of MD3 Law contradicts 

the Constitution of 1945 conditionally, but the Court has an 

opinion and their own considerations other than what is argued 

in some posita and some petitum petitioners of the Petitioners, 

however according to the Court it is in line with the spirit 

or nature of the petition requested by the Petitioners whose 

essence is that the conditions for the Honorary Court of the 

Council considerations before calling a member of the People's 

Representative Council can be the obstacle even eliminates the 

requirement for written approval from the President in accordance 

with the Constitutional Court Decision Number 76/PUU-XII/2014, 

so that on the issue of the unconstitutionality of Article 245 

paragraph (1) of MD3 Law, the Court will issue a decision which 

is deemed more appropriate as contained in this ruling. 

 

[3.13] Considering whereas based on all the above considerations, 

the Court is of the opinion that the Petitioners' petition is 

legally based in part. 

 

4. CONCLUSION 
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 Based on an evaluation of the facts and laws as 

described above, the Court concluded: 

 

[4.1]  The Court has the authority to adjudicate petition a 

quo; 

 

[4.2]  The Petitioners have legal position to submit the a 

quo petition; 

 

[4.3]  Main principal of the petition is according to law 

  in part. 

 

 Based on the Constitution of the Republic of Indonesia 

of 1945, Law Number 24 of 2003 concerning the Constitutional 

Court as amended by Law Number 8 of 2011 concerning Amendment 

to Law Number 24 of 2003 concerning the Constitutional Court 

(State Gazette of the Republic of Indonesia of 2011 Number 70, 

Supplement to the State Gazette of the Republic of Indonesia 

Number 5226), and Act Number 48 of 2009 concerning Judicial 

Power (State Gazette of the Republic of Indonesia Number 157 

of 2009, Supplement to the State Gazette of the Republic of 

Indonesia Number 5076); 

 

5. DECISION 

 

To adjudicate, 
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1.  To grant the Petitioners’ petition in part; 

 

2.  Article 73 paragraph (3), paragraph (4), paragraph (5), 

and paragraph (6) of Law Number 2 of 2018 concerning the 

Second Amendment to Law Number 17 of 2014 concerning the 

People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the 

Regional People's Representative Council (State Gazette of 

the Republic of Indonesia of 2018 Number 29, Supplement 

to the State Gazette of the Republic of Indonesia Number 

6187) contrary to the Constitution of the Republic of 

Indonesia of 1945 and has no binding legal force; 

 

3.  Article 122 letter l of Law Number 2 of 2018 concerning 

the Second Amendment to Law Number 17 of 2014 concerning 

the People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the Regional 

People's Representative Council (State Gazette of the 

Republic of Indonesia of 2018 Number 29, Supplement to 

the State Gazette of the Republic of Indonesia Number 

6187) contrary to the Constitution of the Republic of 

Indonesia of 1945 and has no binding legal force; 

 

4.  The phrase "The summons and requests for information to 

members of the People’s Representative Council in connection 

with the occurrence of a criminal offense not related to 
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the performance of duties as referred to in Article 224 

must obtain written approval from the President" in Article 

245 paragraph (1) of Law Number 2 of 2018 concerning 

of the Second Amendments, Act Number 17 of 2014 concerning 

the People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the Regional 

People's Representative Council (State Gazette of the 

Republic of Indonesia of 2018 Number 29, Supplement to 

the State Gazette of the Republic of Indonesia Number 

6187) conflicts with the Law The Basis of the Republic of 

Indonesia in 1945 and has no binding legal force insofar 

as it is not interpreted in the context of solely summoning 

and requesting information to members of the People’s 

Representative Council suspected of committing criminal 

offenses; meanwhile, the phrase "after being considered by 

the Honorary Court of the Council" in Article 245 paragraph 

(1) of Law Number 2 of 2018 concerning the Second 

Amendment to Law Number 17 of 2014 concerning the People's 

Consultative Assembly, the People's Representative Council, 

the Regional Representative Council, and the Regional People's 

Representative Council (State Gazette of the Republic of 

Indonesia of 2018 Number 29, Supplement to the State 

Gazette of the Republic of Indonesia Number 6187) contrary 

to the Constitution of the Republic of Indonesia of 1945 

and does not have binding legal force, so Article 245 
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paragraph (1) of the Law Number 2 Year 2018 concerning of 

the Second Amendment to Law Number 17 Year 2014 concerning 

the People's Consultative Assembly, the People's Representative 

Council, the Regional Representative Council, and the 

Regional People's Representative Council (State Gazette of 

the Republic of Indonesia of 2018 Number 29, Supplement 

to the State Gazette of the Republic of Indonesia Number 

6187) completely becomes: 

"Summoning and requesting information from members of the 

People’s Representative Council suspected of committing 

criminal offenses not related to the implementation of the 

tasks referred to in Article 224 must obtain written approval 

from the President." 

 

5.  Order the loading of this decision in the State Gazette 

of the Republic of Indonesia; 

 

6.  Refuse the petition of the Petitioners for other than the 

rest. 

 

  In witness whereof, this was decided in the Judges 

Consultative Meeting by nine Constitutional Judges, namely Anwar 

Usman as Chairperson and Members, Aswanto, Suhartoyo, Saldi Isra, 

I Dewa Gede Palguna, Arief Hidayat, Manahan M.P. Sitompul, Maria 

Farida Indrati, and Wahiduddin Adams, respectively as Members, 

on Tuesday, the fifth day of June of two thousand and eighteen, 
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and on Thursday, the twenty-first day of June of two thousand 

eighteen, which was uttered in the Plenary Session of the 

Constitutional Court that was open to the public on Thursday, 

the twenty-eighth day of June of two thousand and eighteen, 

finished at 14.16 Western Indonesian Time, by nine Constitutional 

Judges namely Anwar Usman as Chairman and concurrently Members, 

Aswanto, Suhartoyo , Saldi Isra, I Dewa Gede Palguna, Arief Hidayat, 

Manahan M.P. Sitompul, Maria Farida Indrati, and Wahiduddin 

Adams, respectively as Members, accompanied by Anak Agung Dian 

Onita as Substitute Registrar, and attended by Petitioners/their 

attorneys, Presidents or their representatives, and the People's 

Representative Council or their representatives. 

 

CHAIRMAN, 

 

signed 

 

Anwar Usman 

 

MEMBERS, 

signed 

 

Aswanto 

signed 

 

Suhartoyo 

 

Signed 

 

Saldi Isra 

 

signed 

 

I Dewa Gede Palguna 
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Signed 

 

Arief Hidayat 

 

signed 

 

Manahan M.P. Sitompul 

 

Signed 

 

Maria Farida Indrati 

 

signed 

 

Wahiduddin Adams 

 

SUBSTITUTE REGISTRAR, 

 

signed 

 

Anak Agung Dian Onita 


