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DECREE 

Number 15/PUU-XV/2017 

 

FOR JUSTICE BASED ON THE ALMIGHTY GOD  

CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA 

 

[1.1] Those who adjudicate constitutional cases at the first and last level, make 

decisions in cases of Review of the Law Number 28 of 2009 on Regional Taxes and 

Regional Retribution on the 1945 Constitution of the Republic of Indonesia, which were 

submitted by: 

1. Name : PT Tunas Jaya Pratama 

Address : Jalan Pangeran Jayakarta 101 Blok D/4-5, Jakarta Pusat 

In this case represented by Aking Soedjatmiko, as President Director. 

Hereinafter referred to as Applicant I; 

2. Name : PT Mappasindo 

 Address : Jalan Irian KM. 2 Kampung Kepi, Distrik Obaa, Kabupaten 

Mappi, Papua Province 

In this case represented by Yupeng, as Director. 

Hereinafter referred to as Applicant II; 

3. Name : PT Gunungbayan Pratamacoal 

 Address : Samarinda 

In this case represented by Engki Wibowo, as Director. 

Hereinafter referred to as Applicant III; 

In this case based on the Special Power of Attorney dated February 22, 2017, 

authorizing Ali Nurdin, SH., ST, Arie Achmad, SH, Budi Rahman, SH, Indra 

Septiana, SH, Bagas Irawanputra, SH, Viky Sabana, SH, Indira Hapsari , SH, 

Putera A. Fauzi, S.H., Maulana Mediansyah, S.H., Achmad Ichsan, S.H., Windi 

Astriana, S.H., Romadhoni Feby Indriyani, S.H., Reza Ria Nanda, S.H., Windi 
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Saptarani, S.H., and Ayu Ning Tirta Parameswari, S.H. The Advocates at the law 

office of Ali Nurdin & Partners, having address at Jalan Panglima Polim IV Number 

47, Kebayoran Baru, South Jakarta, both collectively and severally, acting for and 

on behalf of the authorizers; 

Hereinafter referred to as Applicants; 

 

[1.2] Reading an application of Applicants; 

Hearing the statement of Applicants; 

Hearing and reading the statement from President; 

Hearing and reading the statement of the House of Representatives; 

Hearing and reading the statements of the experts of the Applicants and 

the President and witnesses of the Applicants and the President; 

Examining the evidence of the Applicants; 

Reading the conclusions of the Applicants and the President; 

 

2. STATEMENT OF FACT 

 

[2.1] Considering whereas the Applicants have submitted an application dated 

February 21, 2017, received by the Registrar of the Constitutional Court (hereinafter 

referred to as the Registrar's Office of the Court) on February 23, 2017 based on 

the Deed of Receipt of Application Number 24/PAN.MK/2017 and recorded in the 

Registration Book of Constitutional Case Number 15/PUU-XV/2017 on April 20, 

2017, which has been corrected and received at the Registrar's Office of the Court 

on May 10, 2017, outlining the following matters: 

I. THE CONSTITUTIONAL COURT HAS THE AUTHORITY TO EXAMINE, HEAR 

AND DECIDE ON THIS APPLICATION. 

1. That the Applicants appealed to the Constitutional Court to review the norms of 

the Law on Article 1 number 13, Article 5 paragraph (2), Article 6 paragraph (4), 

and Article 12 paragraph (2) of the Law Number 28 of 2009 on Regional Taxes 

and Regional Retributions (hereinafter referred to as PDRD Law) which are 

contrary to Article 1 paragraph (3), Article 27 paragraph (1), Article 28D 

paragraph (1) of the 1945 Constitution. 
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2. Whereas the Article 24C Paragraph (1) of the 1945 Constitution stipulates that 

the Constitutional Court has the authority to adjudicate at the first and last level 

which decisions are final for judicial review on the Constitution. Furthermore, 

the Article 10 paragraph (1) letter a of the Law Number 24 of 2003 on the 

Constitutional Court as amended by the Law Number 8 of 2011 on 

Amendments to the Law Number 24 of 2003 on the Constitutional Court and 

finally amended by the Law Number 4 of 2014 on Stipulation of Government 

Regulation in lieu of the Law Number 1 of 2013 on the Second Amendment to 

the Law Number 24 of 2003 on the Constitutional Court becoming a Law 

(hereinafter referred to as the Constitutional Court Law) confirms that the 

Constitutional Court has the authority to adjudicate at the first level and final 

level which decisions are final, including judicial review for the 1945 

Constitution. 

3. Article 29 paragraph (1) letter a of Law Number 48 of 2009 on Judicial Power 

(hereinafter referred to as the KK Law) basically stipulates that the 

Constitutional Court has the authority to adjudicate at the first and final level 

which decisions are final for judicial review on the 1945 Constitution of the 

Republic of Indonesia. In addition, the provisions of Article 9 paragraph (1) of 

the Law Number 10 of 2004 on the Establishment of Legislation as amended 

by the Law Number 12 of 2011 on the Establishment of Legislation (hereinafter 

referred to as PPP Law) regulate that in the event that a law is alleged to 

contradict the 1945 Constitution of the Republic of Indonesia, the review shall 

be carried out by the Constitutional Court. 

Relation to Case Number 3/PUU-XIII/2015 

4. The Fundamentum Petendi (subject matter) in this case principally relates to 

the previous Case Number 3/PUU-XIII/2015. Previous Case Number 3/PUU-

XIII/2015 adheres to the request for reviewing the Explanation of Article 47 

paragraph (2) letter e section c of the Law Number 22 of 2009 on Road Traffic 

and Transportation (hereinafter referred to as LLAJ Law), which basically 

regulates classification of heavy equipments as part of a motorized vehicle. 

Article 47 paragraph (2) of the LLAJ Law states that: 

Motorized Vehicles as referred to in paragraph (1) letter a are grouped by 

type: 

a. motorcycles; 
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b. passenger cars; 

c. bus cars; 

d. goods cars; and 

e. special vehicles. 

Explanation of Article 47 paragraph (2) letter e of the LLAJ Law states: 

A special vehicle is a specially designed motorized vehicle that has certain 

functions and designs, including: 

a. Motorized Vehicles of the Indonesian National Army; 

b. Motorized Vehicles of the National Police; 

c. Heavy equipment includes bulldozers, tractors, engine rollers 

(stoomwaltz), forlifts, excavators, and cranes; and 

d. Special vehicles for the disabilities. 

5. Against the review of the Explanation of Article 47 paragraph (2) letter e part c 

of the LLAJ Law, the Constitutional Court has made a decision on March 31, 

2016 with the following ruling: 

2. Explanation of Article 47 paragraph (2) letter e section c of the Law 

Number 22 of 2009 on Road Traffic and Transportation (State Gazette 

of the Republic of Indonesia of 2009 Number 96, Supplement to the State 

Gazette of the Republic of Indonesia Number 5025) is contrary to the 

1945 Republic of Indonesia Constitution. 

3. Explanation of Article 47 paragraph (2) letter e section c of the Law 

Number 22 of 2009 on Road Traffic and Transportation (State Gazette 

of the Republic of Indonesia of 2009 Number 96, Supplement to the State 

Gazette of the Republic of Indonesia Number 5025) does not have 

binding legal force " 

In its legal considerations the Constitutional Court states that: 

3. 16. Considering that in addition, the Court also underlined in relation to the 

operation on the highway, heavy equipment also has a significant 

difference with motorized vehicles in transportation mode. In general, 

heavy equipment is not designed to travel/move by itself. The heavy 

equipment capable of carrying out independent movement (moving by 

its own ability) also has a very limited speed limit and mileage. Of 

course it adds to the degree of difference between heavy equipment 

and motorized vehicles in the mode of transportation which motor is 
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designed for high mobility, which is to move quickly and over long 

distances. 

3. 17. Considering whereas based on all the legal considerations above, 

the Court considers heavy equipment to be vehicles and/or equipment 

driven by motorcycles, but not motorized vehicles in the sense 

regulated by LLAJ Law. Thus, the regulation of heavy equipment as 

motorized vehicles should be exempted from the LLAJ Law, or at least 

heavy equipment is not subject to the same requirements as those for 

motorized vehicles in general operating on highways, namely 

motorbikes and cars. 

 Require heavy equipment to meet the same technical 

requirements as the requirements for motorized vehicles in 

general, even though both have very different characteristics, 

which are contrary to Article 28D paragraph (1) and Article 1 

paragraph (3) of the 1945 Constitution. Therefore, according to the 

Court, the application is legally grounded. 

6. Based on the aforementioned Constitutional Court ruling, there are new legal 

norms that revoke the existing legal norms based on the Explanation of Article 

47 paragraph (2) letter e of the LLAJ Law which places heavy equipment as 

motorized vehicles, so that heavy equipment is no longer a part of motor 

vehicle. 

This new norm that confirms that this heavy equipment is not a motor vehicle is 

the basis for the argumentation of this application related to the existence of 

PKB and BBNKB collections on heavy equipment because heavy equipment is 

not motorized vehicle. 

That the decision of the Constitutional Court is erga omnes, where the 

Constitutional Court Decision not only binds the parties (Interparties) but shall 

be also obeyed because the object concerns the common interest and anyone 

so that the nature of the application at the Constitutional Court is not 

confrontational as a dispute in a civil court. Including the decision made by the 

Constitutional Court regarding the judicial review, where the law itself is binding 

in general to all citizens, then by being declared non-binding, then the Law does 

not only have binding legal force on the petitioners in the Constitutional Court, 

but also all citizens. 
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The decision of the Constitutional Court Number 3/PUU-XIII/2015 dated March 

31 2016 is final and binding as stipulated in Article 10 paragraph (1) of the 

Constitutional Court Law, so that legal norms that are decided to be erge omens 

are not only applicable to the parties involved in review of the LLAJ Law and 

limited to the articles of the LLAJ Law in case Number 3/PUU-XIII/2015, but it 

applies generally to all parties, to all citizens and the Government and applies 

to the provisions of other laws and regulations, including but not limited to 

PDRD Law. 

Relation to Case Number  1/PUU-X/2012 

7. Whereas in the case Number 1/PUU-X/2012 the principal of the application is 

almost the same as the subject matter of this case, namely the claim for 

cancellation of Article 1 number 13, Article 5 paragraph (2), Article 6 paragraph 

(4), and Article 12 paragraph (2) PDRD Law which basically regulates PKB 

collection on heavy equipment on the grounds that heavy equipment is not 

motorized vehicle and the existence of PKB and BBNKB has caused double 

taxation. The Constitutional Court rejects the application in case Number 

1/PUU-X/2012 for reasons which basically state that heavy equipment is part 

of a motorized vehicle as stipulated in the Explanation of Article 47 paragraph 

(2) letter e part c of the LLAJ Law (page 216 number 3.17 a quo ruling). 

3. 17. The definition of motorized vehicles in the Law 28/2009 is in 

principle not different from the definition of motorized vehicles 

in the Traffic Law, this can be seen in the provisions of Article 

47 paragraph (2) of the Traffic Law which states that: "motorized 

vehicles as paragraph (1) letter a are grouped by type: ... e. 

Special Vehicles ", and in the Explanation of Article 47 

paragraph (2) letter e stated, "what is meant by "special 

vehicles" are motorized vehicles specifically designed that have 

certain functions and designs, including: ... c. heavy equipment 

include bulldozers, tractors, engine rollers (stoomwaltz), 

forklifts, loaders, excavators and cranes." Based on these 

provisions, it is clearly proven that even in the Traffic Law heavy 

equipment is included in the category of motorized vehicles. 
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8. The application in case Number 1/PUU-X/2012 uses touchstone based on the 

provisions of Article 22A, Article 23A, and Article 28D paragraph (1) of the 1945 

Constitution, as included in the page 25 number 52, namely: 

52. Whereas regarding the regulation of taxes on heavy equipment as 

regulated in the Law 28/2009, judging from the procedural and material 

aspects (substance) it constitutionally must comply with the respective 

provisions as follows: 

a. Article 23A of the 1945 Constitution stipulates that taxes and other 

levies which are compelling for state purposes are regulated by Law. 

b. Article 22A of the 1945 Constitution stipulates that further provisions 

concerning the procedure for establishing the Law are regulated by 

Law. In this case, it must refer to the Law Number 10 of 2004 on 

Establishment of Laws and Regulation as amended by the Law Number 

12 of 2011. 

c. Article 28D paragraph (1) of the 1945 Constitution, namely the right to 

recognition, guarantee, protection and fair legal certainty and equal 

treatment before the law. 

9. In the present application, the touchstone used is different, namely Article 1 

paragraph (3), Article 27 paragraph (1), Article 28D paragraph (1) of the 1945 

Constitution. 

a. Article 1 paragraph (3) of the 1945 Constitution, which confirms that the 

State of Indonesia is a State of Law. 

b. Article 27 paragraph (1) of the 1945 Constitution, which stipulates that all 

citizens are equal in law and government and are obliged to uphold the law 

and government with no exceptions. 

c. Article 28D paragraph (1) of the 1945 Constitution which stipulates that 

everyone has the right to recognition, guarantee, protection and fair legal 

certainty and equal treatment before the law. 

10. With regard to the same touchstone, namely Article 28D paragraph (1) of the 

1945 Constitution, we can explain that the reason for the Application in the case 

Number 1/PUU-X/2012 is the legal uncertainty regarding the collection of PKB 

and BBNKB for heavy equipment with different treatment in types of heavy 

equipment, heavy equipment utility and regional government sectors that are 

collection or not collection of PKB and BBNKB for heavy equipment. In addition, 
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there is an injustice because the existence of PKB and BBNKB on Heavy 

Equipment has caused Double Taxation. Whereas in this application for this 

case (case Number 15/PUU-XV/2017), the touchstone of Article 28D paragraph 

(1) of the 1945 Constitution is legal uncertainty and violation of equal treatment 

before the law related to the dualism of the definition of Motor Vehicles placing 

Heavy Equipment as part of the Motor Vehicle as stipulated in the PDRD Law 

while in the LLAJ Law, Heavy Equipment is no longer part of the Motorized 

Vehicle as the Constitutional Court Decision Number 3/PUU-XIII/2015. The 

need for the collection of tax on heavy equipment (not motor vehicle tax) or 

other types of levies on heavy equipment such as retribution on heavy 

equipment, is not the basis of the application in this case, because the 

Applicants have the same attitude with the legal considerations of the 

Constitutional Court in Case Number 3/PUU-XIII/2015 dated March 31, 2016 

that regulations relating to Heavy Equipment should be separate including the 

need for collection of taxes or other levies on heavy equipment. Regarding this, 

the Association of Heavy Equipment Owners and Users such as the Indonesian 

Heavy Equipment Industry Association (HINABI), Indonesian Mining Services 

Association (ASPINDO), Association of Indonesian Forest Entrepreneurs 

(APHI), Association of Indonesian Heavy Equipment Sole Agents (PAABI), Tire 

Companies Association Indonesia (APBI), the Indonesia Mining Association 

(IMA), the Association of Indonesian Construction Tools Entrepreneurs and 

Owners (APPAKSI), and other business actors have had several meetings with 

the Government represented by the Ministry of Economy, attended by 

representatives from the Ministry of Home Affairs and the Ministry of Finance 

to begin a discussion on the arrangement/regulation of Heavy Equipment, on 

November 1, 2016 and December 7, 2016. 

11. Based on the description above, the basis of the arguments used in this 

Application refers to the Constitutional Court Decision Number 3/PUU-XIII/2015 

which in principle the Court has ruled that heavy equipment is not motorized 

vehicles by declaring that the explanation of Article 47 paragraph (2) letters e 

LLAJ Law is contrary to the 1945 Constitution and has no binding legal force. 

12. The provisions of Article 60 of Law Number 8 of 2011 on Amendments to the 

Law Number 24 of 2003 on the Constitutional Court stipulate that: 
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1) Regarding the content of paragraphs, articles, and/or parts of the law 

that have been reviewd, re-examination cannot be requested. 

2) Provisions as referred to in paragraph (1) can be excluded if the material 

contained in the 1945 Constitution of the Republic of Indonesia is the 

basis for different review. 

13. Further provisions are regulated in the Article 42 of the Constitutional Court 

Regulation Number 6 of 2005 on Guidelines in Case of Judicial Review which 

states that: 

1) Regarding the content of paragraphs, articles, and/or parts of the law 

that have been reviewed, re-examination cannot be requested. 

2) Regardless of the provisions of paragraph (1) above, the request for 

judicial review of the contents of paragraphs, articles, and/or parts that 

are similar to cases that have been decided by the Court can be re-

petitioned with constitutionality requirements which are the reasons for 

the relevant application. 

14. Therefore, the application in this case has a different review basis from the case 

Number 1/PUU-X/2012, because the requirements of the constitutionality of the 

application differ from the previous submission, in which case Number 1/PUU-

X/2012 the touchstone used is the provisions of Article 22A, Article 23A, and 

Article 28D paragraph (1) of the 1945 Constitution, while this application uses 

touchstone of provisions of Article 1 paragraph (3), Article 27 paragraph (1), 

Article 28D paragraph (1) of the 1945 Constitution. Likewise, the reason for the 

application is now different from the reason for the application in Case Number 

1/PUU-X/2012, because in this case the Applicants refer to the Constitutional 

Court Decision Number 3/PUU-XIII/2015 which makes a new norm that heavy 

equipment is not part of motorized vehicles, while in Case Number 1/PUU-

X/2012 do not use the basis of the Constitutional Court Decision Number 

3/PUU-XIII / 2015. 

15. The Constitutional Court has been proven to have judicial review against the 

1945 Constitution more than once, including the review of Law Number 7 of 

2004 on Water Resources (SDA Law), especially regarding Review of the 

Article 6 paragraph (3), Article 7 paragraph (1) and paragraph (2); Article 8 

paragraph (2) letter (c); Article 9 paragraph (1); Article 29 paragraph (5); Article 

45 paragraph (3) and paragraph (4); Article 46 paragraph (2); Article 91; and 
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Article 92 paragraph (1) and paragraph (2) of the SDA Law, in cases Number 

58-59-60-63/PUU-II/2004 and Number 08/PUU-III/2005 which were decided on 

July 19, 2005 with a ruling basically rejecting the entire application. In case 

Number 85/PUU-XI/2013 Article 6 paragraph (3), Article 7 paragraph (1) and 

paragraph (2); Article 8 paragraph (2) letter (c); Article 9 paragraph (1); Article 

29 paragraph (5); Article 45 paragraph (3) and paragraph (4); Article 46 

paragraph (2); Article 91; and Article 92 paragraph (1) and paragraph (2) of the 

SDA Law were reviewed at the Constitutional Court and decided on February 

18, 2015, by granting the claim of the applicants. 

16. In addition, there is also review of the Law Number 31 of 1999 in conjunction 

with Law Number 20 of 2001 on the Anti-Corruption Law which has been 

submitted more than once, especially in Case Number 3/PUU-IV/2006 which 

reviewed the Article 2 paragraph (1), Explanation of Article 2 paragraph (1), 

Article 3, and Explanation of Article 3 of the Anti-Corruption Law with the main 

ruling granting the application in part. Review of Article 2 and Article 3 of the 

Anti-Corruption Law is again submitted in case Number 3/PUU-IX/2011 which 

reviewed Article 2, Article 3, Article 4, and Article 45 of the Anti-Corruption Law 

with a decision in principle rejecting the application in its entirety. Then Review 

of Article 2 paragraph (1) of the Anti-Corruption Law in case Number 39/PUU-

X/2012 with a decision in principle rejected the application in its entirety. Then 

on the case Number 25/PUU-XIV/2016 Article which reviewed Article 2 

paragraph (1) and Article 3 of the Anti-Corruption Law with the main ruling 

granting the application in part. 

17. The same is true for review of Article 268 paragraph (3) of Law Number 8 of 

1981 on Criminal Procedure Law (KUHAP) which is reviewed and decided by 

the Constitutional Court in Case Number 16/PUU-VIII/2010 on December 15, 

2010, with a ruling basically rejecting the application in its entirety. This article 

says "Request for Review on a decision can only be made once". In case 

Number 34/PUU-XI/2013, Article 268 paragraph (3) of the Criminal Procedure 

Code was again reviewed at the Constitutional Court and decided on March 6, 

2014 with a ruling granting the application of the applicants. 

18. Thus this application can be submitted to the Constitutional Court and the 

Constitutional Court has the authority to examine, hear and decide on this 

application. 
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II. APPLICANTS HAVE LEGAL STANDING SUBMITTING THIS APPLICATION. 

19. Whereas Article 51 Paragraph (1) of the Constitutional Court Law states that 

the Applicants for Judicial Review are the parties who consider their 

constitutional rights and/or authorities to be damaged by the effectiveness of 

the law in letter c which includes public or private legal entities. Furthermore, in 

the Explanation of Article 51 Paragraph (1) of the Constitutional Court Law, it is 

stated that what is meant by constitutional rights are the rights stipulated in the 

1945 Constitution of the Republic of Indonesia. 

20. Whereas Vaste Jurisprudentie of the Constitutional Court as stated in the 

Decision Number 006/PUU-III/2005 juncto Decision Number 11/PUU-V/2007 

and other subsequent MK decisions have provided cumulative understanding 

and limits of what is meant by "constitutional damage" with the effectiveness of 

a norm of law, namely: (1) the existence of the Applicant's constitutional rights 

granted by the 1945 Constitution; (2) that the Applicant's constitutional rights 

are deemed by the Applicant to have been damaged by a Law being reviewed; 

(3) that the constitutional damage of the applicant in question is specific and 

actual or at least potential in nature which, pursuant to logical reasoning, can 

be assured of occurring; (4) the existence of a causal relationship between the 

damage and the enactment of the Law requested for review; (5) the possibility 

that with the granting of the application, the constitutional damage argued will 

not or will no longer occur. 

21. Whereas the Applicants, as private legal entities, have constitutional rights 

granted by the 1945 Constitution, namely the right to recognition, guarantee, 

protection and fair legal certainty and equal treatment before the law as 

stipulated in Article 1 paragraph (3), Article 27 paragraph (1), and Article 28D 

paragraph (1) of the 1945 Constitution. 

22. Whereas the Petitioners own and/or manage heavy equipment such as 

bulldozers, gilas machines (stoomwaltz), excavators, vibrators, dump trucks, 

wheel loaders, tractors, etc. that are used by the Applicants to work in their 

business activities both in the construction sector, agriculture, mining, and 

forestry. 

23. Whereas the Applicants consider their constitutional rights granted by the 1945 

Constitution above, clearly damaged by the entry into force of the norms in the 

PDRD Law, namely the norm that places heavy equipment as motorized 
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vehicles and makes heavy equipment an object of Motor Vehicle Tax (PKB) 

and Motor Vehicle Name Transfer Fee (BBNKB), as included in the Article 1 

number 13, Article 5 paragraph (2), Article 6 paragraph (4) and Article 12 

paragraph (2) PDRD Law. 

24. With the enactment of the norms of the PDRD Law above, the Applicants' 

constitutional rights have been damaged because the Applicants as those who 

possess and/or control the heavy equipment must pay Motor Vehicle Tax (PKB) 

and Motor Vehicle Name Transfer Fees (BBNKB), as motorized vehicles in 

general, even though heavy equipment is not motorized vehicles. 

25. By placing heavy equipment as motorized vehicles and becoming objects of 

PKB and BBNKB, several provincial regions have issued Regional Regulations 

related to regulating Motor Vehicle Tax collection and Motor Vehicle Title 

Transfer Fees, as happened in DKI Jakarta, East Kalimantan, Papua, and 

others. With the enactment of several Regional Regulations relating to Motor 

Vehicle Tax (PKB) Collection and Motor Vehicle Title Transfer Fees (BBNKB), 

several Provincial Governments have made PKB and BBNKB collections on 

heavy equipment. For example, on November 3, 2016 there was a letter from 

the Regional Revenue Service Office of UPPD/SAMSAT Mappi, Papua 

Province, Number 973/95/XI-SM/2016 (evidence P.02.14) addressed to the 

Applicant II, regarding the Heavy Equipment Motor Vehicle Tax, which 

principally collected payments for PKB and BBNKB of the Heavy Equipment of 

the Applicant II, with reference to the PDRD Law, Papua Province Regional 

Regulation No. 4 of 2011 on Regional Taxes and Regional Retributions and 

Minister of Home Affairs Number 975/2956/KEUDA dated 9 August 2016 on 

confirmation of collection of Heavy/Large equipment PKB and BBNKB. The 

letter was issued after the Decision of the Constitutional Court Number 3/PUU-

XIII/2015 dated March 31, 2016 which canceled the grouping of Heavy 

Equipment as part of the Motor Vehicle. The reference letter from the Ministry 

of Home Affairs Number 975/2956/KEUDA dated 9 August 2016 (Evidence 

P.04.01) basically states that the Decision of the Constitutional Court Number 

3/PUU-XIII/2015 dated 31 March 2016 only applies to the LLAJ Law and does 

not apply for the PDRD Law. Even though the decision of the Constitutional 

Court Number 3/PUU-XIII/2015 dated March 31, 2016 is erge omnes, generally 

applying not only to the parties in the case Number 3/PUU-XIII/2015 and 
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against the provisions in the LLAJ Law, but also to all citizens and to other 

statutory provisions. 

26. The norms of grouping heavy equipment as part of motorized vehicles in the 

sense of motor vehicles in the PDRD Law, and the existence of Motor Vehicle 

Tax (PKB) collection norms and Motor Vehicle Transfer (BBNKB) duties on 

heavy equipment in the PDRD Law have violated the constitutional rights of the 

applicants namely the right to recognition, guarantee, protection and fair legal 

certainty and equal treatment before the law, because it has equated heavy 

equipment with motorized vehicles so that heavy equipment is subject to PKB 

and BBNKB, even after the Constitutional Court Decision Number 3/PUU-

XIII/2015 dated March 31, 2016 Heavy equipment is not part of motorized 

vehicle. 

27. With the regulation of PKB and BBNKB on heavy equipment, the Applicants 

who possess and/or control heavy equipment have been harmed and/or 

potentially harmed by the existence of these provisions either due to the 

emergence of legal uncertainty, financial losses and administrative issues that 

must be borne by the Applicants so that the losses suffered by the Applicants 

are specific, actual, and already incurred losses. 

28. Another disadvantage is that there are sanctions for applicants if they do not 

pay PKB and BBNKB for heavy equipment such as administrative sanctions in 

the form of fines as stipulated in Article 97 of the PDRD Law, as well as criminal 

sanctions in the form of imprisonment as stipulated in Article 38 and Article 39 

of the Law Number 6 of 1983 on General Provisions and Procedures for 

Taxation as amended several times, the latest by Number 16 of 2009 (UU KUP) 

in conjunction with Article 41 A paragraph (3) of Law Number 19 of 1997 on Tax 

Collection With Forced Letters as amended. with Law Number 19 Year 2000 

(Tax Collection Law). 

29. Based on the description above, there is a causal relationship between the 

damages experienced by the Applicants and the enactment of the a quo norm. 

Therefore, if the a quo norm is canceled or declared invalid, then the damages 

suffered by the Applicants no longer occur. 

III. APPLICATION SUBJECT: PROVISIONS OF ARTICLE 1 NUMBER 13, ARTICLE 

5 ARTICLE (2), ARTICLE 6 PARAGRAPH (4) AND ARTICLE 12 PARAGRAPH 

(2) LAW NUMBER 28 OF 2009 ON REGIONAL TAX AND RETRIBUTION 
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CONTRARY TO ARTICLE 1 PARAGRAPH (3), ARTICLE 27 PARAGRAPH (1), 

AND ARTICLE 28D PARAGRAPH (1) OF THE 1945 CONSTITUTION OF THE 

REPUBLIC OF INDONESIA. 

Non-Motorized Vehicles Heavy Equipment  

30. Based on the Constitutional Court Decision Number 3/PUU-XIII/2015 the heavy 

equipment has been determined not to be part of a motorized vehicle by 

canceling the legal norms in the Explanation of Article 47 paragraph (2) letter e 

part c of the LLAJ Law so that for the sake of legal certainty, justice, equality 

before the law, including avoiding legal dualism due to different interpretations, 

there should be no other provisions that place heavy equipment as motorized 

vehicles. 

31. The provisions in Article 1 point 13 of the PDRD Law that place heavy 

equipment as motorized vehicles have caused legal uncertainty because as if 

there are two conflicting legal norms that apply to heavy equipment, namely 

heavy equipment as motorized vehicles and heavy equipment as not motorized 

vehicles, even though the heavy equipment includes the same types such as 

excavators, bulldozers, and others. How is it possible if, for example, an 

excavator or bulldozer as a heavy equipment is decided by the Constitutional 

Court as not motorized vehicle under the LLAJ Law, however, in other parts 

under the PDRD Law they are still part of motorized vehicles. 

32. The dualism of regulation on heavy equipment has caused legal uncertainty for 

the Applicants and other heavy equipment owners, because it can lead to 

obscurity of what kind of heavy equipment including motorized vehicles and 

non-motorized vehicles can be treated differently where one is treated as a non-

motorized vehicle and the other one is treated as a motorized vehicle. 

33. Likewise, governments such as the Ministry of Transportation or other technical 

ministries as well as police institutions involved as the Respondent in Case 

Number 3/PUU-XIII/2015 have received and placed heavy equipment as non-

motorized vehicles, but other agencies such as the Ministry of Finance or the 

Ministry Domestic (proof P.04.01) still place heavy equipment as part of 

motorized vehicles. This condition has led to a situation where a country that 

adheres to the rule of law principle does not have the same legal norms that 

apply to heavy equipment, thus violating the principle of equal treatment before 

the law. 
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34. Regarding the grouping of heavy equipment as motorized vehicles as stipulated 

in Article 1 point 13 of the PDRD Law, the Applicants have an interest in 

explaining the basics of the difference between heavy equipment and motorized 

vehicles, both from the origin, presence, type and function. 

 

A. Definition of Heavy Equipment 

35. Indeed, until now there is no clear definition and understanding of heavy 

equipment regulated in laws or other laws and regulations. Based on the 

Indonesian-English dictionary (Echols and Shadily, 1989), an understanding is 

that what is meant by alat is equipment. According to R.S. Means Company 

(2012) equipment is all machines, and equipment needed for proper 

construction and acceptable project completion. Equipment is object used to do 

things, furniture, tools. Heavy equipment is a substitute for traditional work 

equipment with low capacity such as hoes, shovels, pickaxes, and others. 

Heavy equipment is generally driven by engine, but not primarily for mobility, or 

as a mode of transportation, but to double the work capacity of human labor. In 

the industrial context, alat berat which is translated from heavy equipment is 

defined as "tools with drives or static used for construction of large projects as 

well as operations such as forestry, roads and highways, maintenance of open-

pit mining and others. 

36. Some definitions of heavy equipment that are universally accepted in the world 

of industry and transportation as quoted in the book by Ir. Asiyanto, MBA, IPM, 

entitled Management of Heavy Equipment for Construction (Jakarta: PT 

Pradnya Paramita, 2008, page 1), the definition of heavy equipment is: 

"A tool that is intentionally created/designed to be able to carry 

out one of the functions/activities of a construction process that 

is severe if done by human power such as: transporting, lifting, 

loading, moving, digging, mixing, and so on in an easy, fast, 

economical way and safe." 

37. Teleologically, heavy equipment is a production tool specifically designed to 

facilitate production activities, as in the field of agriculture, excavators can be 

considered as a substitute for hoes, or in construction, cranes can be 

considered as a substitute for stairs. Viewing its origin, heavy equipment is 
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created to help facilitate human work so that the results achieved are more 

maximal, with shorter time and lower costs. 

B. History of Heavy Equipment 

38. Before the 19th century, construction of a building was still based on human, 

animal, low-tech equipment and simple machinery. In the Roman era, simple 

tools such as levers, winches and pulleys began to be known. Significant 

changes in construction projects took place in the era of the Industrial 

Revolution in 1750, which marked the discovery of steam engines as a solution. 

The discovery of steam engines at the end of the nineteenth century and in the 

early twentieth century greatly facilitated humans, because this discovery 

changed the method of construction in the field, which was originally by human 

power, then construction work began to be carried out using tools or machines 

known as heavy equipment. 

39. The first heavy equipment was initiated by Vitruvius in the Ancient Roman era. 

In 1835, a shovel powered steam engine discovered by William Otis began to 

be used in the railroad project in Massachusetts, United States. Powered shovel 

is a digging tool that speeds up the process of transferring material in large 

quantities. This powered shovel moved along the tracks like a train. Then the 

heavy equipment began to be designed using steel wheels so that they could 

move outside the rails. The first steam tractor with a crawler wheel was 

introduced in 1904, which started the era of heavy equipment not using the 

railroad as its movement infrastructure. 

40. What is achieved with the use of heavy equipment is to facilitate human work, 

operational costs will be reduced, the duration of work will be shorter, and job 

security will increase. As we know, the construction of the pyramid took many 

victims to be able to make the pyramid stand. 

41. Heavy equipment will never function as a mode of transportation that transports 

passengers and goods, while motorized vehicles will never function as a means 

of production intended for mining, agricultural and forestry projects. Moreover, 

there are heavy equipment that are completely immovable (static), such as 

cranes and batching plants, which cannot be used as a means of transportation. 

Heavy equipment is basically a machine (tool) used in projects/jobs to lift, 

transport, dig, break, destroy, puncture, suck or move material in various types 

and shapes. 
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42. Heavy equipment can be classified functionally and operationally. In terms of 

functional classification, there will be some differences in the functions of each 

machine, while in terms of operational classification, there will be some 

differences in the way and operation of heavy equipment in carrying out work 

such as in construction and mining. 

43. In the classification of functional heavy equipment there are 6 (six) types of 

heavy equipment, namely: 

a. Land Processing Equipment 

Heavy equipment included in the processing classification is heavy 

equipment used to open land or peel topsoil layers (known as topsoil 

layers on top of the ground), such as scraper, motor grader, and dozer. 

b. Excavator 

Heavy equipment included in the classification of excavator is heavy 

equipment used for digging tools, such as Backhoe. The backhoe is used 

to dig and then put the soil into the truck. There is also a Clamshell 

commonly used to lift sedimentation in a port. 

c. Transfer Tool 

Heavy equipment included in the classification of transfer equipment is 

the heavy equipment used for land transfer called a Dump Truck, but the 

Dump Truck is generally large. In addition there are also called loaders, 

these heavy equipment are used for transfer with very short distances. 

There are also heavy equipment used for vertical transfer, namely Tower 

Crane, which is commonly found in building construction projects in the 

city. There is another Mobile Crane, which is a heavy equipment that can 

move, but its function is to move from one level to the next. 

d. Compaction Tool 

Heavy equipment included in the classification of compaction equipment 

is heavy equipment used to make roads, especially asphalt roads. Heavy 

equipment classified as compaction tools widely known is Backhoe. We 

can see a Backhoe digging and then putting in a Truck, then there is a 

Clamshell which is usually used to lift sedimentation in the port, and also 

Drak Line. Usually we can use Steel Drum Roller. This tool is the last 

tool commonly used in hardening to achieve the desired hardening. 

e. Material Processing Tools 
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Heavy equipment included in the classification of material processing 

equipment is known as heavy equipment such as factories. They include 

a Batching Plant which is used to make concrete mixtures and also 

Asphalt Mixing to make asphalt mixes. Both of these tools, although they 

are shaped like factories, can be known in the world of construction as 

heavy equipment. 

f. Material Final Placement Tool 

In the construction sector there are heavy equipment to move the 

existing concrete, which has been made at the Batching Plant, to the 

building project on a very high floor. 

44. Operational classification of heavy equipment is divided into 2 (two) types, 

namely: 

a. Heavy equipment with drive 

Heavy equipment drive consists of two types, namely crawler wheels or 

tracks made of steel plates or tire wheels made of rubber. Each drive 

has advantages and disadvantages so that the selection of the machine 

is adjusted to the drive used. 

b. Static heavy equipment 

Static tools are heavy equipment which, during their use, do not move 

anywhere, which includes the tower crane, which mast is anchored on 

the deep foundation. The tower crane does not move during the 

construction project, and its transfer is carried out by dismantling the 

tower crane into separate parts which are then transported by trailer. 

 

C. Differences between Heavy Equipment and Motorized Vehicle 

45. From the beginning, the function of heavy equipment has been a production 

tool intended for project construction activities, while the function of motorized 

vehicles from the beginning has been a mode of transportation for transporting 

people or goods. Heavy equipment will never function as a mode of 

transportation that transports passengers and goods, while motorized vehicles 

will never function as a means of production intended for mining, agricultural 

and forestry projects  

46. There are five characteristics that distinguish heavy equipment from vehicles in 

general, namely in terms of movement, size, control room, monitoring 
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equipment, and transportation on the highway. In addition to these five 

characteristics, there are other characteristics that distinguish heavy equipment 

from motorized vehicles, namely requirements and equipment, drivers, and 

modifications. 

The Movement of Motor Vehicles is Different from Heavy Equipment 

47. Related to the movement, that motorized vehicles cross the highway using 

rubber tire wheels, and must comply with the highest and lowest speed limits, 

and equipped with requirements such as speed indicators, while the movement 

of heavy equipment is very limited at the project location, which to move heavy 

equipment to another location uses a trailer called a low-bed trailer. Article 21 

paragraph (4) of the LLAJ Law stipulates that the lowest speed limit for vehicles 

on expressways is 60 km/hour. This speed limit is not possible to be applied to 

heavy equipment because an excavator has speeds ranging from 3.5-5.5 

km/hr. 

Motorized Vehicle Size Is Different From Heavy Equipment Size 

48. Then in terms of size, motorized vehicles have sizes that are tailored to the 

needs of transporting both humans and goods. The size of a motor vehicle is 

related to the width of the road and the strength of the road as a vehicle 

infrastructure to move. The size of the heavy equipment varies greatly, for 

example single drum vibrating rollers that are small in size and driven by 

humans, while mining excavators have a weight of 37.5 tons, 3.4 meters wide 

and 11.2 meters long. 

Motorized Vehicle Control Room Is Different From Heavy Equipment 

49. Regarding the control room, motorized vehicles in general have almost the 

same control room for each type of vehicle, while the control room of the heavy 

equipment is not only for controlling the motion of the tool but also controlling 

the device in accordance with its function. 

 

Mileage Vs Working Time 

50. In view of the characteristics of the monitor, the movement of cars or other 

vehicles passing on the road is measured based on the distance (km) and 

speed as long as the vehicle moves. Odometer is a component contained in 

the vehicle control room and functions for speed indicators. While the heavy 

equipment is monitored based on the hours or working time of the tool. 
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Motorized Vehicle Transported Heavy Equipment  

51. The transfer of heavy equipment by road (highway) must be transported using 

goods vehicles, as stipulated in the Decree of the Minister of Transportation 

Number KM.69 of 1993 on the Goods Transport on Roads (Kepmenhub 

69/1993) which was last amended by Kepmenhub Number KM.30 of 2002. 

Transfer of heavy equipment from one place to another through the highway, 

must be transported by truck (special vehicle) because: 

a. the dimensions of the machine may exceed the provisions of the traffics; 

b. axle pressure exceeds the applicable provisions; 

c. heavy equipment wheels will damage road pavement and bridges; 

d. heavy equipment is not designed to move on the road, and the 

movement speed of the heavy equipment is so low that it will disrupt the 

speed of other vehicles on the road. 

Motor Vehicle Requirements Cannot Be Filled With Heavy Equipment 

52. Differences of requirements and equipment can be seen from the tire wheels. 

In motorized vehicles that are used as a means of transportation, the movement 

of vehicles occurs in the presence of rubber tire wheels. This is different in some 

types of heavy equipment that not all have rubber tire wheels. 

53. Technical requirements and roadworthiness for motorized vehicles, heavy 

equipment, which are regulated in Article 54 paragraph (2) and paragraph (3) 

of the LLAJ Law are not possible and can never be met by heavy equipment 

because the characteristics of heavy equipment are never the same as 

motorized vehicles. Heavy equipment, such as cranes, gilas machines 

(stoomwaltz), excavators, vibrators, bulldozers, and batching plants do not 

have rubber tires so it is not possible to meet tire groove depth requirements. 

Moreover, there are heavy equipment that are completely immovable (static), 

such as cranes and batching plants, which are unlikely to meet roadworthiness 

requirements such as the main brake capability, parking brake, front wheel 

drive, and tire groove depth, because the crane and batching plant do not have 

brakes, do not have front wheels, and do not use tires. 

Motorized Vehicle Equipment Cannot Be Filled With Heavy Equipment 

54. The requirement for heavy equipment to have motorized vehicle equipment as 

regulated in Article 57 paragraph (3) of the LLAJ Law, namely safety belts, 

spare tires, safety triangles, jacks, wheel openers, helmets and light reflective 
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vests for drivers of four or more wheeled motorized vehicles without mounted 

structures, as well as first aid equipment in traffic accidents, cannot be fulfilled 

by heavy equipment because cranes, bulldozers, excavators, engine rollers 

(stoomwaltz), and the batching plant have no tires which are certainly irrelevant 

to jacks and wheel openers . 

55. Requirements and equipment for different heavy equipment from motorized 

vehicles include: 

a. there is no speed meter on the heavy equipment; 

b. heavy equipment has no spare tires, safety triangles, jacks and wheel 

openers; 

c. the noise generated by heavy equipment is much higher than that of 

motorized vehicles; and 

d. heavy equipment cannot rotate easily so the rotation radius is much 

greater than that of motorized vehicles. 

56. Another difference is that heavy equipment does not have front wheels as 

motorized vehicles (such as tower cranes, stone crusher, batching plants, 

bulldozers, excavators, shovels, compactors, vibratory rollers and bobbins), do 

not have a turning radius because many heavy equipment can not rotate (eg 

tower crane, batching plant, tunnel boring, and bobbin pump). 

Code of Motor Vehicles is Different from Heavy Equipment 

57. The Indonesian Customs Tariff Book (BTKI) has distinguished the HS Code 

classification between heavy equipment (HS Code 84) and motorized vehicles 

(HS Code 87). Customs Circular No. SE-131/BC.3/2012 regulates that heavy 

equipment is included in HS Code 84 and motorized vehicles is included in HS 

Code 87. Customs only serves Form A for motorized vehicles based on HS 

Code 87. Form A cannot be issued for goods in the HS Code 84 category 

(heavy equipment). If the Form A cannot be issued, the BPKB & STNK cannot 

be issued for the purposes of motor vehicle registration (Article 65 of the LLAJ 

Law). Thus, the provision that requires STNK and TNKB according to Article 68 

paragraph (1) of the LLAJ Law should not also be required for heavy equipment. 

Motorized Vehicle Test Can Not Be Applied For Heavy Equipment 

58. Horn test, vehicle construction test, ground clearance test, and vehicle weight 

test, and the review treatment cannot be compared between heavy equipment 

and motorized vehicles. Facilities and testing methods for motorized vehicles 
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are not possible to be applied to heavy equipment, because the equipment is 

not available and/or because the threshold exceeds the capacity of the test 

equipment generally available. 

59. Static heavy equipment such as tower cranes, concrete batching plants, stone 

crusher, and asphalt batching plants cannot have spare tires, jacks and wheel 

openers as well as motorized vehicles. Many movable heavy equipment cannot 

possibly have spare tires, jacks and wheel openers such as off highway dump 

trucks, vibratory compactors, bulldozers, excavators, wheel dozers and wheel 

excavators. 

Driver's License is not Effective to Operate Heavy Equipment 

60. Another characteristic that distinguishes heavy equipment from motorized 

vehicles lies in the driver. Significant differences are found in the licenses 

owned by motorized vehicle drivers and those owned by heavy equipment 

operators. People who drive motorized vehicles on the road and have a SIM 

are called drivers, while heavy equipment drivers are called operators. Operator 

is a person who runs heavy equipment on a project. The skills of the heavy 

equipment operator are not the same as the skills of the vehicle driver. 

Provisions of a driver's license for motorized vehicle drivers are not relevant to 

the ability to operate heavy equipment. This is because to operate heavy 

equipment requires certain expertise that has no relevance to SIM B2 

ownership requirements. 

61. SIM as proof of driving competence in general cannot be evidence that shows 

the ability or competence to operate heavy equipment. Heavy equipment, such 

as cranes, bulldozers, tractors and excavators can only be operated by 

operators who have participated in specialized training in equipment without 

having to have a B2 SIM. Heavy equipment operators have their own permits 

to be able to operate a heavy equipment called an Operator License (SIO).  SIO 

is issued by the Ministry of Manpower and Transmigration, provided that 

prospective operators must take part in training in order to have competence in 

operating certain heavy equipment. 

Heavy Equipment Modification 

62. Another difference that distinguishes between heavy equipment and motorized 

vehicles is modification. In the world of construction, a tractor given a pusher 

blade on the front is known as a bulldozer. In agriculture, tractors are still called 
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tractors with additional tools in front of them related to agricultural needs. 

Modification of such tractors does not endanger traffic safety or disrupt traffic 

flow. 

Heavy Equipment Is Not a Mode of Transportation 

63. The figure and completeness of heavy equipment is different from a motorized 

vehicle that functions as a vehicle to transport people and/or goods. Heavy 

equipment does not qualify as a "passenger car" because it does not provide 

space for passengers except the operator seat and heavy equipment also do 

not qualify as "goods cars" because they do not provide goods. 

Conclusion: Heavy Equipment is Non-Motorized Vehicles 

64. Therefore, taking into account the differences in characteristics of movement, 

size, control room, transportation monitoring equipment on the highway, 

requirements and equipment, drivers, and modifications between heavy 

equipment and motorized vehicles, it can be concluded that heavy equipment 

and motor vehicles are different and not can be compared. 

Legal Considerations of the Constitutional Court in Case Number 3/PUU-

XIII/2015 

65. In Case Number 3/PUU-XIII/2015 the Constitutional Court decides that heavy 

equipment is not part of a motorized vehicle. Following are the legal 

considerations of the Constitutional Court: 

3.15. Heavy equipment has a variety of specifications highly dependent 

on the designation or the intended use. Even in the trial it was 

revealed that technically the heavy equipment was designed to be 

disassembled or replaced either in small parts (including drill bits, 

dredging knives, wheels) or replaced in the main parts of the vehicle 

(including the engine). This means that the parts in heavy 

equipment will not be permanently attached since the machine is 

manufactured/assembled until the equipment is declared no longer 

suitable for use. This is different from motorized vehicles in the 

mode of transportation, such as motorbikes, buses, or cars, which 

have since been manufactured/assembled to exceed the age limit, 

have never been modified. 

3.16. Considering whereas besides the Court also underlined in relation 

to the operation on the road, heavy equipment also had a significant 
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difference with motorized vehicles in transportation mode. In 

general, heavy equipment is not designed to travel/move by itself. 

The heavy equipment capable of carrying out independent 

movement (moving by its own ability) also has a very limited speed 

limit and mileage. Of course it adds to the degree of difference 

between heavy equipment and motorized vehicles in the mode of 

transportation which motor is designed for high mobility, which is to 

move quickly and over long distances. 

The Witnesses like Sjahrial Ong and Astom M. Siagian, and the 

Expert Susy Fatena Rostiyanti, Suwardjoko Warpani, and 

Yohannes Eka Prayuna, during the trial, explained that to move 

places, heavy equipment usually used the aid of a transporter or a 

heavy vehicle transporter (trailer). This car or transportation means 

had to be used to move heavy equipment because the physical 

structure of the highway would not be able to withstand heavy loads, 

and not be able to accommodate the heavy wheel model, especially 

because some types of heavy equipment did not even have wheels 

or other means of moving them. 

3.17. Considering whereas based on all the legal considerations above, 

the Court considers heavy equipment to be vehicles and/or 

equipment driven by motorcycles, but not motorized vehicles in the 

sense regulated by LLAJ Law. Thus, the regulation of heavy 

equipment as motorized vehicles should be exempted from the 

LLAJ Law, or at least heavy equipment is not subject to the same 

requirements as those for motorized vehicles in general operating 

on highways, namely motorbikes and cars. 

66. Article 1 number 7 and number 8 of the LLAJ Law regulates the understanding 

of Motor Vehicles, namely: 

7. A vehicle is a transport on a road consisting of motorized vehicles and 

non-motorized vehicles. 

8. Motor vehicle is any vehicle driven by mechanical equipments in the form 

of machines other than vehicles running on rail tracks. 

67. Whereas the position of Heavy Equipment that has been issued from the 

category of Motor Vehicles in accordance with the decision of the Constitutional 
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Court in case Number 3/PUU-XIII/2015, then mutatis mutandis should 

categorize heavy equipment as motorized vehicles in Article 1 point 13 of the 

PDRD Law and its derivatives Article 5 paragraph (2), Article 6 paragraph (4) 

and Article 12 paragraph (2) must be considered contrary to the 1945 

Constitution and no longer have binding legal force. 

68. That the decision of the Constitutional Court is erga omnes, where the 

Constitutional Court Decision not only binds the parties (Interparties) but shall 

be also obeyed because the object concerns the common interest and anyone 

so that the nature of the application at the Constitutional Court is not 

confrontational as a dispute in a civil court. Including the decision made by the 

Constitutional Court regarding the testing of the Law (UU), where the law itself 

is binding in general to all citizens, then by being declared non-binding, then 

the Law does not only have binding legal force on the petitioners in the 

Constitutional Court, but also all citizens. 

The decision of the Constitutional Court Number 3/PUU-XIII/2015 dated March 

31 2016 is final and binding as stipulated in Article 10 paragraph (1) of the 

Constitutional Court Law, so that legal norms that are decided to be erge omens 

are not only applicable to the parties involved in the review of the LLAJ Law and 

limited to the articles of the LLAJ Law in case Number 3/PUU-XIII/2015, but it 

applies generally to all parties, to all citizens and the Government and applies 

to the provisions of other laws and regulations, including but not limited to 

PDRD Law. 

69. Based on the foregoing, the Court should grant the judicial review of the 

Applicants in this case so that the Heavy Equipment that has been excluded 

from the Motor Vehicle category based on the Court's decision in Case Number 

3/PUU-XIII/2015 has legal certainty in the PDRD Law. 

Article 1 number 13 of the PDRD Law is Contrary to the 1945 Constitution 

70. Before the decision of the Constitutional Court Number 3/PUU-XIII/2015 Heavy 

Equipment is constitutionally a part of the Motor Vehicle as stipulated in the 

Explanation of Article 47 paragraph (2) letter e part c of the LLAJ Law, so it can 

be mathematically concluded that the heavy equipment is a set parts of 

motorized vehicles. With the provisions of Article 47 paragraph (2) letter e part 

c where Heavy Equipment is a part of Motorized Vehicles, it can be understood 
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that the PDRD Law also stipulates that Heavy Equipment includes Motor 

Vehicles, so Heavy Equipment is a part of Motorized Vehicles. 

71. Article 1 number 7 and number 8 juncto Article 47 paragraph 2 letter e part c of 

the LLAJ Law regulate the understanding of motorized vehicles and the 

placement of heavy equipment as part of motorized vehicles, namely as follows: 

7. A vehicle is a transport on a road consisting of motorized vehicles and 

non-motorized vehicles. 

8. Motor vehicle is any vehicle driven by mechanical equipments in the form 

of machines other than vehicles running on rail tracks. 

Article 47 paragraph (2) of the LLAJ Law states that: 

 Motorized Vehicles as referred to in paragraph (1) letter a are grouped 

by type: 

a. motorcycles; 

b. passenger cars; 

c. bus cars; 

d. goods cars; and 

e. special vehicles. 

Explanation of Article 47 paragraph (2) letter e of the LLAJ Law states: 

A special vehicle is a specially designed motorized vehicle that has certain 

functions and designs, including: 

e. Motorized Vehicles of the Indonesian National Army; 

f. Motorized Vehicles of the National Police; 

g. Heavy equipment includes bulldozers, tractors, engine rollers 

(stoomwaltz), forlifts, excavators, and cranes; and 

h. Special vehicles for the disabilities. 

72. The definition of Motorized Vehicles in Article 1 number 13 of the PDRD Law 

basically refers to the definition of Motorized Vehicles as stipulated in the 

referred LLAJ Law, namely: 

Article 1 number 3 of PDRD Law: 

"Motorized vehicles are all wheeled vehicles and their trailers that are 

used on all types of road, and are driven by technical equipment in 

the form of engine or other equipment which function to convert a 

particular energy resource into the motion of the motor vehicle 

concerned, including heavy equipment and large equipment which in 
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its operation uses wheels and motors and is not permanently 

attached and motorized vehicles operated in water." in the said LLAJ 

Law, namely: 

73. However, since the Decision of the Constitutional Court Number 3/PUU-

XIII//2015 on March 31, 2016 which states that the provisions of the Explanation 

of Article 47 paragraph (2) letter e part c of the LLAJ Law are contrary to the 

1945 Constitution and therefore do not have binding legal force, then the heavy 

equipment is no longer part of a motorized vehicle, so it can be mathematically 

concluded that the set of heavy equipment is not part of the set of motorized 

vehicles. 

With the aforementioned decision of the Constitutional Court Number 3/PUU-

XII/2015, there has been a new norm which affirms that heavy equipment is not 

part of motorized vehicles, so as to achieve legal certainty, in accordance with 

the principle of erga omnes where the Constitutional Court ruling does not only 

apply to the parties involved in the review of the LLAJ Law and are limited to 

the articles of the LLAJ Law in case Number 3/PUU-XIII/2015, but are generally 

applicable to all parties to all citizens and the Government and also apply to the 

provisions of other laws and regulations, including but not limited to, the 

provisions of other laws and regulations must refer to and follow new norms as 

decided by the Constitutional Court that heavy equipment is not part of a 

motorized vehicle. Thus the provisions of legislation that still stipulates heavy 

equipment as a part of motorized vehicles must be declared null and void or 

has no binding legal force, including the provision in Article 1 number (13) of 

the PDRD Law that places heavy equipment as part of motorized vehicles. 

There is no single justification for defending heavy equipment as part of 

motorized vehicles as regulated in Article 1 number 13 of the PDRD Law. 

74. If there is an excuse that states that the regulation of Article 1 point 13 of the 

PDRD Law governing heavy equipment as part of motorized vehicles is a 

special provision, the principle of Lex Specialis Derogaat Generalis applies, 

which seems to be able to override Constitutional Court Decision Number 

3/PUU-XIII//2015 is a legally unfounded reason, because the subject of 

grouping and types of motorized vehicles is specifically regulated in the LLAJ 

Law, so that in terms of understanding motorized vehicles, types of motorized 

vehicles, the LLAJ Law is a special provision (lex specialist) LLAJ Law 
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specifically regulates the subject of motorized vehicles as stipulated in Article 1 

paragraph 7 and number 8 on Understanding of Vehicles and Motor Vehicles, 

and Chapter VII which regulates in detail about Vehicles, both in terms of Types 

and Functions of Motor Vehicles, Technical Requirements and Vehicle 

Roadworthiness Motorized (Article 48), Motorized Vehicle Review (Article 49 - 

Article 56), Motorized Vehicle Equipment (Article 57 - Article 59), Motorized 

Vehicle General Workshop (Article 60), Non Motorized Vehicles (Article 61 - 

Article 63), Registration and Motor Vehicle Identification (Article 64 - Article 75), 

Administrative Sanctions (Article 76), and provisions for Motorized Vehicles 

stipulated in Chapter VIII starting from Article 77 to Article 92, including Driver's 

License, Driver Requirements, Education and Training for Driver, Form and 

Classification of Driver's License, Function of Driver's License, and 

Administrative Sanctions for Drivers of Vehicles rmotor. 

75. Thus, because the Constitutional Court has revoked the provisions of 

Explanation of Article 47 paragraph 2 letter e part c of the LLAJ Law in 

accordance with Decision Number 3/PUU-XIII/2015 so that Heavy Equipment 

is no longer a part of Motorized Vehicles, then there should be no regulatory 

provisions other legislation, including in the PDRD Law, which still places heavy 

equipment as part of Motor Vehicles, so that as if the provisions in the PDRD 

Law override the new provisions in the LLAJ Law after the Constitutional Court 

Decision. 

76. The decision of the Constitutional Court is a final and binding decision that is 

erga omnes, and is valid since it was read, so that the provisions in other laws 

and regulations must adjust or be in line and may not conflict with the decisions 

of the Constitutional Court. If the definition of motorized vehicles as stipulated 

in Article 1 number 13 is still valid, it can be concluded that the provision has 

contradicted the new norms made by the Constitutional Court in Decision 

Number 3/PUU-XIII/2015 that heavy equipment is no longer included in the 

section motor vehicle. In addition, if the definition of motorized vehicles still 

includes heavy equipment as stipulated in Article 1 number 13 of the PDRD 

Law, then there will be 2 (two) norms in a legal system in Indonesia that regulate 

heavy equipment, where one heavy equipment becomes part of a motorized 

vehicle and the other heavy equipment is not part of a motorized vehicle, so 
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that it can certainly lead to legal uncertainty, injustice, and violations of equality 

before the law, and neglect of the rule of law. 

77. Based on the legal arguments mentioned above, the existence of Article 1 point 

13 of the PDRD Law has contradicted the decision of the Constitutional Court 

Number 3/PUU-XIII/2015 and is contrary to Article 1 paragraph (3), Article 27 

paragraph (2), and Article 28D paragraph (1) The 1945 Constitution. The 

provisions of Article 1 point 3 of the 1945 Constitution affirm that the State of 

Indonesia is a rule of law, where the regulation of norms in one statutory 

regulation must not conflict with other laws and regulations, thus creating legal 

uncertainty. Article 5 letter c and letter f of Law Number 12 of 2011 on the 

Establishment of Legislation (UU PPP) confirms the principle of establishing 

legislation, namely the principle of clarity in the formulation and principle of 

suitability of types, hierarchies, and material content. Furthermore the content 

of the laws and regulations must reflect the principle of justice, equality of 

position in law, order and legal certainty, balance, and harmony (Article 6 of the 

PPP Law). There are still provisions that regulate heavy equipment as part of 

motorized vehicles as in Article 1 point 13 of the PDRD Law after the 

Constitutional Court Decision Number 3/PUU-XIII/2015 has violated the 

principle of conformity between the types of hierarchy and content material, the 

principle of clarity of formulation, because it has caused various contradictory 

interpretations in its implementation, including violating the principle of justice, 

the principle of equality of position in the law, and the principle of order and 

legal certainty. There are still provisions that apply heavy equipment as part of 

motorized vehicles that violate the principle of order and legal certainty, 

because it creates disorder and legal uncertainty for the owners of heavy 

equipment, whether heavy equipment is part of motorized vehicles as stipulated 

in Article 1 point 13 of the PDRD Law or tool weight not part of motorized 

vehicles as the Constitutional Court Decision Number 3/PUU-XIII//2015. 

Collections of PKB and BBNKB Against Heavy Equipment is Unconstitutional 

78. Provisions of Motor Vehicle Tax Collection of Heavy Equipment and Motor 

Vehicle Name Transfer Charges on Heavy Equipment are built on the juridical 

argument that heavy equipment is part of Motor Vehicles as confirmed by the 

Understanding of Motor Vehicles as regulated in Article 1 point 13 of PDRD 

Law and Understanding of Vehicles Motorized in Article 1 number 8 juncto 
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Article 47 paragraph 2 letter e juncto Explanation of Article 47 paragraph (2) 

letter e part c of LLAJ Law. So that with the Motor Vehicle Tax applied to all 

types of Motor Vehicles, the heavy equipment as part of the Motor Vehicle must 

also be subject to Motor Vehicle Taxes. 

79. However, since the decision of the Constitutional Court Number 3/PUU-

XIII/2015, which invalidated the provisions of the Explanation of Article 47 

paragraph (2) letter e part c of the LLAJ Law, then a new legal norm has 

emerged stating that heavy equipment is no longer part of Motor vehicle. 

Therefore, the provisions in Article 1 point 13 of the PDRD Law which still places 

heavy equipment as part of Motor Vehicles can no longer be maintained 

because it is contrary to the Constitutional Court Decision Number 3/PUU-

XIII/2015, so it must be canceled or declared contrary to the Constitution 1945 

and has no binding legal force. Therefore, because heavy equipment is no 

longer part of the Motorized Vehicle, the Motor Vehicle Tax (PKB) and Motor 

Vehicle Name Transfer Fee (BBNKB) can no longer be applied. 

80. The existence of provisions that still impose PKB and BBNKB on Heavy 

Equipment as regulated in Article 5 paragraph (2), Article 6 paragraph (4), 

Article 12 paragraph (2) of the PDRD Law is unconstitutional, because it 

violates equality before the law as stipulated in Article 27 paragraph (1) of the 

1945 Constitution by treating the same as the existence of PKB and BBNK 

against Motorized Vehicles and Heavy Equipment, even though different Heavy 

Equipment and not Motor Vehicles. Treating things differently is a form of 

violation of the principle of equality before the law. 

Paragraph (2) of Article 5 

"Especially for Motor Vehicles used outside public roads, including heavy 

equipment and large equipment and vehicles in water, the basis for imposing 

Motor Vehicle Taxes is the Selling Value of Motor Vehicles." 

Paragraph (4) of Article 6: 

"Motorized vehicle tax rates for heavy equipment and large equipment are 

set at a minimum of 0.1% (zero point one percent) and the highest is 0.2% 

(zero point two percent)." 

Paragraph (2) of Article 12: 

"Especially for Motorized Vehicles, heavy equipment and large equipment 

which do not use public roads, the tax rate is set at the highest, respectively 
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as follows: a. the first handover is 0.75% (zero point seventy five percent); 

and b. second submission and so on at 0.075% (zero point seventy five 

percent)." 

81. That Article 28D paragraph (1) of the 1945 Constitution regulates "Every person 

has the right to the recognition, guarantee, protection, and fair legal certainty 

and equal treatment before the law." There are 2 norms which are included in 

the phrase treatment before the law, namely everyone has the right to justice 

and the equal legal treatment. That to ensure that everyone gets justice, 

everyone must get equal treatment before the law. The equality before the law 

is given the meaning of the forum equality and the equality of the application or 

enforcement of the law to the same thing. In this case the equal treatment is 

seen as an injustice and even seen as a violation of law. Equating heavy 

equipment with other tools actually causes injustice. Incorporating heavy 

equipment in the definition or definition of motorized vehicles with other types 

of motorized vehicles actually creates injustice because with this equation the 

Applicants carry the burden of PKB and BBNKB which should not be borne by 

the Applicants. 

82. Whereas there is an adage that says, "Equating something different or not the 

same is as unfair as distinguishing the same." In other words, in certain 

circumstances distinguishing or unequal treatment, it is actually a condition and 

a way to realize justice, whereas in certain circumstances it makes everything 

is all the same while it is found that various differences will also cause and hurt 

the sense of justice. 

83. Whereas in order for a difference or unequal to be a way to realize justice there 

are 3 (three) objective conditions that must be met. First, there are differences 

or differences are something real or a fact not artificial. This difference can be 

natural, differences are social, cultural differences, economic differences, and 

so on, and there is one difference that is often used to apply differences namely 

difference in functions and goals. A different function and purpose requires 

different treatments and ways. 

84. Second, the difference must provide the maximum benefit for those affected by 

differences, not just the opposite or cause excessive burden for the different. 

So, in distinguishing something, it should benefit those who are distinguished, 

not otherwise troublesome. The benefits of differences are intended to provide 
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protection, provide convenience, or to achieve greater goals, including 

differences needed as a way to realize the equation itself. In this connection, 

the term positive discrimination and negative discrimination is known. 

85. Third, often differences are necessary for public order, for the public. Public 

order is a means to ensure peace, a harmonious life to achieve common goals. 

Public order is the basis of justification for restrictions and deviations from the 

general principle for a greater interest, including the interests of justice. In this 

case, there is an adage "There is no law without exception." This adage is not 

only a demand for public order, but also as a principle to guarantee justice. 

86. That the Applicants have fulfilled the three objective requirements. 

Substantively, heavy equipment is different from motorized vehicles, the 

difference is mainly seen in the background of its existence, type of function 

and purpose. In addition, the consequences arising from the application of the 

principle of equality to heavy equipment and motorized vehicles, not only 

provide a direct burden to the Applicants in the form of the obligation to pay 

PKB and BBNKB on heavy equipment, but also result in the reversal of scientific 

and natural understanding of heavy equipment. The next consequence of the 

equality of heavy equipment and motorized vehicles is the emergence of an 

additional burden of legal uncertainty which will result in productivity, 

effectiveness, and costs that will ultimately be borne by consumers. 

87. Therefore, the similarities made by the government to heavy equipment and 

motorized vehicles in terms of collections of PKB and BBNKB conflict with the 

principle of equality before the law. This is because of 3 (three) reasons. First, 

the government equates and treats things that are obviously different from the 

same. The inclusion of heavy equipment in the category of motorized vehicles 

into the definition and type of motorized vehicles in the PDRD Law is contrary 

to the principle of "Equating something different or not the same is as unfair as 

distinguishing the equal." The equality of legal provisions for heavy equipment 

and motorized vehicles in the PDRD Law raises injustice. 

88. Second, the application of the same Tax Law between heavy equipment and 

motorized vehicles has been detrimental to the Applicants as owners of heavy 

equipment. The creation of justice can be achieved by making a difference with 

the condition that the difference must provide the maximum benefit for those 

affected by the difference. In this case the Applicants with the enactment of the 
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PDRD Law which equates heavy equipment and motorized vehicles feel 

disadvantaged because they are given additional burdens which should not be 

the obligation of the Applicants. This is an injustice for the Applicants because 

the difference between heavy equipment and motorized vehicles should be 

applied. 

89. Third, with the similarity of provisions for heavy equipment and motorized 

vehicles, the consequences of legal uncertainty and injustice for the community 

are in the form of various types of heavy equipment that will be applied by the 

Motor Vehicle Tax considering the large number and types of heavy equipment 

circulating in the community. Likewise the application of PKB and BBNK which 

in fact still differ where there are regions that impose collections of PKB and 

BBNKB and there are also regions which until now have not applied PKB and 

BBNKB collections to heavy equipment. 

Conclusion 

90. Therefore, for the sake of public order which is a means of ensuring peace, a 

harmonious life to achieve a common goal, it is necessary to apply differences 

between heavy equipment and motorized vehicles by revoking Article 1 point 

13, Article 5 paragraph (2), Article 6 paragraph (4) , Article 12 paragraph (2) of 

PDRD Law. 

III. CLOSING 

91. Whereas the Applicants felt the need to convey to the Honorable Panel of 

Judges, that the submission of the Application for Material Review of the PDRD 

Law was solely aimed at upholding legal certainty and justice, and guaranteeing 

legal protection and equal treatment before the law for injustices and legal 

uncertainties that has been experienced by the Applicants, who are engaged in 

the private sector helping the government and the community to develop 

regional infrastructure, driving the life of the economic sector in the community. 

92. The Applicants do not object to the tax levies on Heavy Equipment as long as 

the norms and rules are clear. The process of drafting heavy equipment 

regulations involves stakeholders, especially the owners and users of heavy 

equipment. In this application, the Applicants are questioning the regulation of 

PKB and BBNKB on Heavy Equipment with the wrong premise because of 

placing heavy equipment part of Motor Vehicles, even though Heavy Equipment 

is not Motorized Vehicles. The need for heavy equipment to be taxed according 
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to the opinion of the Applicants should be discussed specifically between the 

Government and all stakeholders of heavy equipment owners and users. 

93. The Applicants agree on the legal considerations of the Constitutional Court in 

Case Number 3/PUU-XIII/2015, which basically order that the heavy equipment 

be regulated separately. In order to follow up on the order of the Constitutional 

Court Number 3/PUU-XIII/2017 dated March 31, 2016, the Government 

represented by the Ministry of Economy, Ministry of Home Affairs, and Ministry 

of Finance held several meetings on November 1, 2016 and December 7, 2016 

with the Joint Association of Heavy Equipment Owners and Users such as the 

Indonesian Heavy Equipment Industry Association (HINABI), Indonesian 

Mining Services Association (ASPINDO), Indonesian Forest Entrepreneurs 

Association (APHI), Association of Indonesian Heavy Equipment Sole Agents 

(PAABI), Indonesian Tire Companies Association (APBI), The Indonesian 

Mining Association (IMA), the Association of Indonesian Construction Tools 

Entrepreneurs and Owners (APPAKSI), and business people to discuss the 

need for special arrangements for heavy equipment, including the need for tax 

or other types of levies on heavy equipment. 

94. Based on all the legal arguments mentioned above, the Applicants conclude 

that Article 1 number 13, Article 5 paragraph (2), Article 6 paragraph (4) and 

Article 12 paragraph (2) of the PDRD Law violate the constitutional rights of the 

Applicants. 

95. The effectiveness of Article 1 point 13, Article 5 paragraph (2), Article 6 

paragraph (4) and Article 12 paragraph (2) of the PDRD Law is contrary to the 

principles of the rule of law, contrary to the principles of legal certainty, justice 

and equal treatment before the law included in Article 1 paragraph (3), Article 

27 paragraph (1), and Article 28D paragraph (1) of the 1945 Constitution. 

Article 1 paragraph (3) of the 1945 Constitution, which confirms that the 

State of Indonesia is a State of Law. 

Article 27 paragraph (1) of the 1945 Constitution, which stipulates that all 

citizens are equal in law and government and are obliged to uphold the 

law and government with no exceptions. 

Article 28D paragraph (1) of the 1945 Constitution which stipulates that 

everyone has the right to recognition, guarantee, protection and fair legal 

certainty and equal treatment before the law. 
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IV. PETITUM 

Based on legal facts as described above, the Applicants request respectfully and 

presumably the Constitutional Court to make the following decisions: 

1. to grant the application of the Applicants; 

2. Stating that Article 1 number 13 of Law Number 28 of 2009 on Regional Taxes 

and Regional Retributions (State Gazette of the Republic of Indonesia of 2009 

Number 130), throughout the sentence ".... including heavy equipment and 

large instruments which in their operation use wheels and motors and are not 

permanently attached ..." is contrary to the 1945 Constitution, and do not have 

a binding legal force; 

3. Stating that the Article 5 paragraph (2) of Law Number 28 of 2009 on Regional 

Taxes and Regional Retributions (State Gazette of the Republic of Indonesia of 

2009 Number 130), throughout the sentence "... including heavy equipment and 

large equipment ..." is contrary to the 1945 Constitution, and has no binding 

legal force. 

4. Stating that the Article 6 paragraph (4) of Law Number 28 of 2009 on Regional 

Taxes and Regional Retributions (State Gazette of the Republic of Indonesia of 

2009 Number 130), is contrary to the 1945 Constitution, and do not have 

binding legal force; 

5. Stating that the Article 12 paragraph (2) of Law Number 28 of 2009 on Regional 

Taxes and Regional Retributions (State Gazette of the Republic of Indonesia of 

2009 Number 130), is contrary to the 1945 Constitution, and do not have 

binding legal force; 

6. Ordering the inclusion of this Decision in the Official Gazette of the Republic of 

Indonesia as appropriate. 

Or if the Constitutional Court has another opinion, please make a judgment as fair 

as possible. 

[2.2] Considering whereas in order to strengthen their arguments, the Applicants 

submit evidence/written documents which are marked by proof P.01.01 up to proof 

P.04.01, as follows: 

1. Proof P.01.01: A copy of ID Card of Aking Soedjatmiko. 
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2. Proof P.01.021: A copy of Deed of Establishment of Limited Liability 

Company PT Tunas Jaya Pratama Number 292, dated 

August 25, 1982 by Notary Besri Zakaria, S.H. 

3. Proof P.01.022: A copy of Deed of Establishment of Limited Liability 

Company PT Tunas Jaya Pratama Number 7, dated 

August 16, 1999 by Notary Besri Zakaria, S.H. 

4. Proof P.01.023: A copy of Deed of Minutes of Meeting of Limited 

Liability Company PT Tunas Jaya Pratama Number 48, 

dated August 21, 2008 by Siti Masnuroh, S.H. 

5. Proof P.01.024: A copy of Deed of Statement of Shareholders' 

Resolution Outside the Meeting of Limited Liability 

Company PT Tunas Jaya Pratama Nomor 02 dated 

March 1, 2013 made by notary Antonius Wahono 

Prawirodirdjo, S.H. 

6. Proof P.01.025: A copy of Deed of Statement of Shareholders' 

Resolution Outside the Meeting of Limited Liability 

Company PT Tunas Jaya Pratama Nomor 22 dated 

May 16, 2013 made by notary Antonius Wahono 

Prawirodirdjo, S.H. 

7. Proof P.01.031: A copy of the letter of the Director General of Law and 

Legislation concerning Approval of the Deed of 

Establishment of Limited Liability Company PT Tunas 

Jaya Pratama, Number 02-4107 HT.01.01.TH83. dated 

May 28, 1983; 

8. Proof P.01.032: A copy of the letter of the Directorate General of Law 

and Legislation of the Ministry of Justice Number -8426 

HT.01.04.TH.99 concerning Approval of Amendments 

to Articles 2, 3 and 4 of the Articles of Association of 

Limited Liability Company; 

9. Proof P.01.033: A copy of the Directorate General of General Law 

Administration of the Ministry of Law and Human Rights 

Number AHU-26007.AH.01.02.year 2008 on Approval 
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of the Deed of Amendment to the Articles of 

Association of the Company. 

10. Proof P.01.034: A copy of the letter of the Directorate General of 

General Law Administration of the Ministry of Law and 

Human Rights Number AHU-14512.AH.01.02. 

concerning Approval of Amendments to the Company's 

Articles of Association dated March 20, 2013; 

11. Proof P.01.035: A copy of the Directorate General of General Law 

Administration of Ministry of Law and Human Rights 

Number AHU-AH.01.10-2335 concerning Approval of 

the Management Changes of PT Tunas Jaya Pratama 

dated May 27, 2013; 

12. Proof P.01.04: A copy of NPWP of PT Tunas Jaya Pratama; 

13. Proof P.01.05: A copy of Certificate of Company Domicile Number 

107/5.16/31.71.02.10005/-1.711.53/2016, dated 

January 21, 2016; 

14. Proof P.01.11: A copy of certificate issued by the Hutama Yala Jaya 

consortium Number 068/SK/90, dated February 15, 

1990; 

15. Proof P.01.12: A copy of award letter from Kumagai - Kadii Joint 

Operation, dated October 26, 1992; 

16. Proof P.01.13: A copy of Construction Services Business License 

(SIUJK) issued by the Minister of Public Works of Head 

of the DKI Jakarta Provincial Department of Public 

Works Regional Office Number 0901.2.82.92.15738, 

dated December 29, 1992; 

17. Proof P.01.14: A copy of registered certificate issued by the Mining 

and Energy Office of East Kalimantan Province 

Number 541.23/320/PU-DNSTAMB/2013 concerning 

Non Core Mining Services Business, dated July 16, 

2013; 

18. Proof P.01.15: A copy of a Large Trading Business License (SIUP) 

issued by the DKI Jakarta Provincial Office of 
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Cooperatives, Micro, Small and Medium Enterprises 

and Trade Number 0285001/PB/P/1,824,271, dated 

September 15, 2014; 

19. Proof P.01.16: A copy of ordinary membership card of the Chamber of 

Commerce and Industry (KADIN) Number 20201-

95017844/27-7-1995, dated July 7, 2015; 

20. Proof P.01.17: A copy of competency certificate and qualifications of 

other service companies Number 1-0901-000-

1107243, issued by the DKI Jakarta of Head of 

Certification Agency, dated January 6, 2016. 

21. Proof P.01.18: A copy of certificate issued by the one-door integrated 

service unit of kelurahan Mangga Dua, Number 

107/2.71/31.71.02.1005/-071,562/2016, dated January 

21, 2016; 

22. Proof P.01.19: A copy of list of limited liability companies issued by the 

one-stop integrated service office of Central Jakarta 

Administrative City, Number 

0622/24.3.0/31.71.02.1005/1,824,271/2016, dated 

April 4, 2016; 

23. Proof P.01.20: A copy of list of heavy equipment leased by PT Tunas 

Jaya Pratama; 

24. Proof P.01.21: A copy of invoice for proof of purchase of kobelco 

hydraulic excavator yn12-t9482; 

25. Proof P.01.22: A copy of invoice for proof of purchase of kobelco mini 

excavator ps02-00800;; 

26. Proof P.01.23: A copy of invoice for proof of ownership of C & C 6x4 

Mining Spec ND Dump Truck Cw845aldn; 

27. Proof P.01.24: A copy of invoice for proof of ownership of Komatsu 

Bulldozer D8ess2; 

28. Proof P.01.25: A copy of invoice for proof of purchase Hamm Vibratory 

Compactor; 

29. Proof P.01.26: A copy of invoice for proof of ownership of Komatsu 

Hydraulic Excavator PC200-7; 
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30. Proof P.01.27: A copy of PT Tunas Jaya Pratama's Company Profile 

Proposal; 

31. Proof P.02.01: A copy of Identity Card (KTP) in the name of Yupeng; 

32. Proof P.02.021: A copy of Deed of Establishment of Limited Liability 

Company PT Mappasindo Number 28 dated March 15, 

2012 made by Notary Elisabeth Gondro Widyaningsih, 

S.H .; 

33. Proof P.02.031: A copy of the letter of the Directorate General of 

General Law Administration of the Ministry of Law and 

Human Rights Number AHU-31150.AH.01.01. 

regarding Ratification of the Company's Legal Entity, 

PT Mappasindo, dated June 8, 2012; 

34. Proof P.02.04: A copy of PT Mappasindo's NPWP Number 

03.220.714.4-956,000 

35. Proof P.02.11: A copy of letter of release of rights to heavy equipment 

from PT Riau Rezeki Engineering to PT Mappasindo; 

36. Proof P.02.12: A copy of the Heavy Equipment Sale and Purchase 

Agreement between PT Dharma Putra Karsa and PT 

Mappasindo; 

37. Proof P.02.13: A copy of Sale and Purchase Agreement between PT 

Bintang Manggala Borneo and PT Mappasindo; 

38. Proof P.03.01: A copy of Identity Card in the name of Engki Wibowo; 

39. Proof P.03.021: A copy of deed of establishment of limited liability 

company of PT Gunung Bayan Pratamacoal Number 

33 dated March 26, 1990 made by notary 

Sulaimansjah, S.H. 

40. Proof P.03.022: A copy of Deed of Circular Resolution of Shareholders 

of PT Gunungbayan Pratamacoal Number: 48, dated 

August 8, 2008 made by Notary Indrawaty Wibawa, 

S.H. 

41. Proof P.03.023: A copy of Deed of Circular Resolution of Shareholders 

of PT Gunungbayan Pratamacoal Number: 03, dated 
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August 12, 2016 made by Notary Indrawaty Wibawa, 

S.H. 

42. Proof P.03.031: A copy of Decree of the Minister of Justice Number 02-

1663.HT.01.01.TH.93 dated March 16, 1993; 

43. Proof P.03.032: A copy of Decree of the Minister of Laws and Human 

Rights Number AHU-53465.AH.01.02. Year 2008 

concerning Approval of Deed of Amendments to the 

Articles of Association of the Company; 

44. Proof P.03.033: A copy of the letter from the Directorate General of 

General Law Administration of the Ministry of Law and 

Human Rights Number AHU-AH.01.03-0089134 

concerning the Receipt of Notification of Company Data 

Change of PT Gunungbayan Pratamacoal, dated 13 

October 2016 intended for Notary Yani Indrawaty 

Wibawa, S.H .; 

45. Proof P.03.04: A copy of NPWP of PT Gunungbayan Pratamacoal 

Number 01.467,051.7-091,000; 

46. Proof P.03.11: A copy of East Kalimantan Provincial Revenue Service 

Letter Number 973/487/PENDA-II/IX/2016 concerning 

the (First) Heavy Equipment and Large Equipment 

Invoice dated 26 September 2016; 

47. Proof P.03.12: A copy of the East Kalimantan Provincial Revenue 

Service Letter Number 973/288/PENDA-II/VI/2016 

concerning the (First) Heavy Equipment and Large 

Equipment Invoice dated June 8, 2016. 

48. Proof P.02.14: A copy of UPTB/SAMSAT MAPPI Regional Revenue 

Management Agency Number 973/013/IV-SM/2017 

concerning Heavy/Large Equipment Invoice, dated 

April 19, 2017; 

49. Proof P.04.01: A copy of letter from the Director General of Regional 

Financial Development of the Ministry of Home Affairs 

Number 973/2936/KEUDA, dated 9 August 2016. 
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In addition, the Applicants submitted six experts and a witness who had been 

heard in their respective court hearings on July 18, 2017, July 27, 2017 and August 

21, 2017, which basically explained as follows: 

EXPERTS OF THE APPLICANTS 

1. Laica Marzuki 

In tax law, the subject of tax is obliged to pay the tax object which is stipulated 

and regulated by the Law. 

Article 23A of the 1945 Constitution stipulates that taxes and other levies 

which are compelling for state purposes are regulated by Law. Without tax objects 

that are first established and regulated by law (wet geregeld bij) there will be no tax 

subject (= taxpayer). 

The Fiscal Authority shall not collect taxes on an object of tax that is not 

stipulated and regulated by law. There will be no tax subject without the tax object 

set by the legislature. The Tax Subject is attached to the Tax Object. No Tax Subject 

Without Tax Objects. Violation against it is seen as an act of robbery against the 

masses, known as the phrase: "Taxation without representation is robbery" 

(Rachmat Soemitro, 1977: 76). 

Applicants, PT. Tunas Jaya, et al., as the owner and/or manager of Heavy 

Equipment, such as bulldozers, stoomwals, excavators, vibrators, dump trucks, 

wheel loaders, tractors must experience that fiscal authorities based on Law 

Number 28 of 2009 concerning Regional Taxes and Regional Levies still levy and 

collect Motor Vehicle Taxes (PKB) and Motor Vehicle Name Transfer Fees 

(BBNKB) even though on the basis of the Constitutional Court Decision Number 

3/PUU-XIII/2015 dated March 31, 2016 in the case of review of the Law Number 22 

of 2009 concerning Road Traffic and Transportation (LLAJ) has stipulated that 

Heavy Equipment is not a Mode of Transportation. It is said, even though it is driven 

by a motorbike, Heavy Equipment is not a Mode of Transportation but a Production 

Facility. According to the court, thus the conditions of motorized vehicles in the LLAJ 

Law may not be applied to Heavy Equipment. 

The Constitutional Court, in the a quo decision, among others, provides legal 

considerations as follows: 

[3.16] Considering whereas besides, the Court also underlined in relation 

to the operation on the road, heavy equipment also had a significant 

difference with motorized vehicles in transportation mode. In general, 
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heavy equipment is not designed to travel/move by itself. The heavy 

equipment capable of carrying out independent movement (moving by its 

own ability) also has a very limited speed limit and mileage. Of course it 

adds to the degree of difference between heavy equipment and motorized 

vehicles in the mode of transportation which motor is designed for high 

mobility, which is to move quickly and over long distances. 

[3.17] Considering whereas based on all the legal considerations above, 

the Court considers heavy equipment to be vehicles and/or equipment 

driven by motorcycles, but not motorized vehicles in the sense regulated 

by LLAJ Law. Thus, the regulation of heavy equipment as motorized 

vehicles should be exempted from the LLAJ Law, or at least heavy 

equipment is not subject to the same requirements as those for motorized 

vehicles in general operating on highways, namely motorbikes and cars. 

Require heavy equipment to meet the same technical requirements as the 

requirements for motorized vehicles in general, even though both have very 

different characteristics, which are contrary to Article 28D paragraph (1) and 

Article 1 paragraph (3) of the 1945 Constitution. Therefore, according to the 

Court, the application is legally grounded. 

 The Constitutional Court in the a quo verdict tried and stated, among others: 

- Explanation of Article 47 paragraph (2) letter e section c of the Law Number 

22 of 2009 concerning Traffic and Transportation (LN-RI of 2009 Number 

96, TLN-RI Number 5025) is contrary to the 1945 Constitution; 

- Explanation of Article 47 paragraph (2) letter e section c of the Law Number 

22 of 2009 concerning Traffic and Transportation (LN-RI of 2009 Number 

96, TLN-RI Number 5025) has no binding law. 

The Constitutional Court ruling proves that the Heavy Equipment is not the 

Object of Motor Vehicle Tax, in other words, the Heavy Equipment cannot be 

subject to Motor Vehicle Tax (PKB) and Motor Vehicle Name (BBNKB) Fees as well 

as such levies imposed on Motor Vehicles. Owner and/or manager of Heavy 

Equipment is not a Motor Vehicle Tax Subject. 

What does it mean? 

Meaning that several articles of the Law Number 28 of 2009 concerning 

Regional Taxes and Regional Retribution, as well as Article 1 number 13, Article 5 

paragraph (2), Article 6 paragraph (1) and Article 12 paragraph (2) which still burden 
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taxes motor vehicle tax on Heavy Equipment, must be declared not to have binding 

legal force because they are contrary to Article 1 paragraph (3), Article 27 

paragraph (1) and Article 28D paragraph (1) of the 1945 Constitution. They also 

violate Article 23A of the 1945 Constitution because it makes the existence of a Tax 

Subject without a Tax Object. 

Before the application for reviewing several articles of Law Number 28 Year 

2009 which were submitted now, the Constitutional Court tried and decided several 

different articles of Law Number 28 Year 2009 vide Decision of the Constitutional 

Court Number 1/PUU-X/2012 dated January 8, 2013, which principally rejected the 

Applicants' applicant, PT. Bukit Makmur Mandiri Utama et al. Case Number 1/PUU-

X/2012 bases the constitutional touchstone (constitutionele toetsteen) which is 

different from the request for Review of the Law Number 28 of 2009 concerning 

Regional Taxes and Regional Retributions which are currently examined and tried. 

The Constitutional Touchstone in the case Number 1/PUU-X/2012 referred to are 

Article 22A, Article 23A and 28D paragraph (1) of the 1945 Constitution. 

Consideration of court law at that time, Heavy Equipment was considered included 

in the group of "Special Vehicles" as part of Motorized Vehicles according to the 

Explanation of Article 47 paragraph (2) part c of the Road Traffic and Transportation 

Law (= UU LLAJ). The consideration of the court law is different from the legal 

considerations in Decision Number 3/PUU-XIII/2015 dated March 31, 2016 which 

confirms that the Heavy Equipment is not a mode of transportation, but a Production 

Facility. It was said, thus, the conditions of motorized vehicles in the LLAJ Law 

should not be applied to Heavy Equipment. 

It should be noted that the Decision of the Constitutional Court Number 

3/PUU-XIII/2015 dated 31 March 2016 was made later than the previous Decision 

of the Constitutional Court Number 1/PUU-X/2012. 

According to Hans Kelsen (1881-1973), there are similarities between 

parliamentary products and Verfassungsgerichtshoff (= Constitutional Court) 

decisions, both of which have legislative functions. This means meaningful 

decisions of the Constitutional Court other than as judicial decisions also have the 

power as Gesetz, wet, droit, law. When the parliament produces Gesetz (= law), 

the parliament is called a positive legislature and when the constitutional court 

states that a law does not have binding legal force, the court is negative legislature. 
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Hans Kelsen is one of the members of the reforming commission of the 

Austrian constitution, which initiated the establishment of Verfassunggerichtshoff, 

the world's first constitutional court, adopted in the Austrian Constitution in October 

1920. 

In law, adage applies: Lex Posterior Priori Legion Derogate (= de latere wet 

gaat voor de eerdere). The applicable law then overrules the previous law. 

The decision of the Constitutional Court Number 3/PUU-XIII/2015 dated 31 

March 2016 ruled out the Decision of the Constitutional Court Number 1/PUU-

X/2012 dated 8 January 2013. De eerdere wet verlies zijn geldings! 

2. Susy Fatena Rostiyanti 

1. Preamble 

On March 31, 2016, in the plenary session the Constitutional Court issued a 

decision for case Number 3/PUU-XIII/2015. The case was related to the request for 

Review of the Explanation of Article 47 paragraph (2) letter e part c of Law Number 

22 Year 2009 concerning Road Traffic and Transportation. The results of the 

decisions in the session were as follows: 

1) Explanation of Article 47 paragraph (2) letter e section c of the Law Number 22 

of 2009 on Road Traffic and Transportation (State Gazette of the Republic of 

Indonesia of 2009 Number 96, Supplement to the State Gazette of the Republic 

of Indonesia Number 5025) is contrary to the 1945 Republic of Indonesia 

Constitution. 

2) Explanation of Article 47 paragraph (2) letter e section c of the Law Number 22 

of 2009 on Road Traffic and Transportation (State Gazette of the Republic of 

Indonesia of 2009 Number 96, Supplement to the State Gazette of the Republic 

of Indonesia Number 5025) does not have binding legal force " 

The Law No. 22 of 2009 on Road Traffic and Transportation is one unit. In the Law 

Article 1 paragraph (7) it is stated that a vehicle is a transport vehicle on a road 

consisting of Motorized Vehicles and Non-Motorized Vehicles. Point 8 of the same 

article states that motorized vehicle are every vehicle driven by mechanical 

equipment in the form of a machine. Article 47 paragraph (2) explains further by 

classifying motorized vehicles in five types. Letter e in Article 47 paragraph (2) 

states that of the five types of motorized vehicles, special vehicles are included. 

Explanation of Article 47 paragraph (2) letter e section c states that what is meant 

by "special vehicle" is a specially designed Motorized Vehicle that has certain 
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functions and designs. Heavy equipment such as bulldozers, tractors, engine rollers 

(stoomwaltz), forklifts, loaders, excavators, and cranes are then included in this 

category in the explanation. 

As a result, several parties requested a review for the Law No. 22 of 2009 

concerning Road Traffic and Transportation especially in relation to the Explanation 

of Article 47 paragraph (2) letter e part c. The results of the reviews which were 

subsequently stipulated in the Constitutional Court's decision above confirm that 

the Court considered heavy equipment to be vehicles and/or motorized equipment, 

but not motorized vehicles in the sense regulated by Law LLAJ. 

However, the results of this decision have not been able to answer other problems, 

namely the understanding of motorized vehicles in Law No. 28 of 2009 concerning 

Regional Taxes and Regional Retributions with the understanding of Law Number 

22 Year 2009 concerning Road Traffic and Transportation before the Court's 

decision Constitution is stipulated. In Article 1 number (13) it is explained that: 

Motorized vehicles are all wheeled vehicles and their trailers that are 

used on all types of road, and are driven by technical equipment in the 

form of engine or other equipment which function to convert a particular 

energy resource into the motion of the motor vehicle concerned, including 

heavy equipment and large equipment which in its operation uses wheels 

and motors and is not permanently attached and motorized vehicles 

operated in water. 

Thus the problems related to the equalization of the understanding of heavy 

equipment with motorized vehicles still cause confusion especially in the operation 

of heavy equipment and taxation in Indonesia. 

2. Differences between Heavy Equipment and Motorized Vehicle 

The study of literature related to heavy equipment and motorized vehicles has 

shown that there are significant differences between the two types of subjects. 

Motorized vehicles or vehicles are translated into the Indonesian-English Dictionary 

(Echols and Shadily, 1989) from the word vehicle. R.S. Means Company (2012) 

explains that "vehicle: any device for conveyance" or vehicle is a means used for 

transportation. In the Encyclopedic Unabridged Dictionary of The English Language 

(1994), the definition of a vehicle is a vehicle used for someone traveling or 

transporting goods. On the other hand, the Indonesian-English dictionary (Echols 

and Shadily, 1989) translates equipment as a tool. In an industrial context, alat berat 
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is translated from English heavy equipment. The definition is "tools with drives or 

static that are used for the construction of large projects and operations such as 

forestry, roads and highways, maintenance of open mines and others" (Webster, 

1997). In R.S. Means Company (2012), it is defined as “equipment: all the 

machinery, tools, and apparatus necessary for the proper construction and 

acceptable completion of a project” 

The translations and definitions of heavy equipment and vehicles (in this case 

motorized vehicles) described above give two different meanings. If heavy 

equipment is more emphasized on its purpose as a tool in projects, the vehicle is 

more emphasized as a means of transportation. This is reinforced by Rostiyanti 

(2008) which states that heavy equipment is used to assist humans in carrying out 

the construction work of a building structure. This significant difference is a certainty 

that heavy equipment is not a motorized vehicle. 

3. Development of Heavy Equipment Technology 

Heavy equipment is a tool that plays an important role in human civilization. The 

increasing standard of living today cannot be separated from the existence of heavy 

equipment in development in all fields. The process of mining, agriculture, 

construction of both roads, bridges, irrigation systems and high buildings is 

influenced by the role of heavy equipment in the process. 

In the field of construction, the development of technology as a support for its 

implementation can be divided into three periods, namely before the 19th century, 

the industrial revolution, and the early 20th century. Construction of a building in the 

period before the 19th century was still based on human and animal power. The 

description of human-based development and tools can be seen in (Figure 1) which 

shows the number of people involved in a construction project. Some simple forms 

of technology began to be applied especially for buildings that are quite high, such 

as the Colosseum in Roman times. For the transfer of material to a higher elevation, 

the technology used was still simple in the form of a manual lever system. The lever 

system made from wood commonly used is a crane and pulley (Figure 2). 
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Some of the more advanced designs of material transfer technology began to be 

developed at that time but had not yet arrived at its application. The discovery of 

steam power and steam engines during the Industrial Revolution provided a 

significant change in the field of construction through the mechanization of material 

displacement. The revolution which began in 1750 gave rise to several solutions 

that were able to increase production in various industries including construction. 

One of the impacts was that the construction process was faster. The steam engine 

found and patented by James Watt encouraged discovery in the field of construction 

and one of them was the discovery of heavy equipment. 

In 1835, William Otis developed a shovel machine powered steam engine that 

began to be used on railroad projects in Massachusetts, United States. Powered 

shovel (Figure 3) is a digging tool that speeds up the process of transferring material 

in large quantities. This powered shovel moved along the tracks like a train. 

The ability of machines in the construction process such as heavy loads changed 

construction methods that accelerated development. The ability of a tool to do work 

that initially required a lot of human labor has been also one of the reasons for the 

development of heavy equipment to date. The 19th century became the starting 

point of the transportation revolution with the construction of large canals, bridges, 

roads and railroads. 

 

 

Figure 1. Human and Animal Power 

Based Development 

(Source:http://www.lessons-from- 

history.com) 

Figure 2. Ancient Pulley 

(Source: 

http://musei.comune.feltre.bl.it) 
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Figure 3. Powered Shovel, the First Heavy Equipment in the Construction 

Industry 

(Source: Construction Equipment Management for Engineers, Estimators, and 

Owners, 2006) 

The development of heavy equipment did not stop there. Technological advances 

and wider needs spurred the development of heavy equipment that could be used 

for various industrial sectors. To increase the scope of work, that heavy equipment 

was then designed to be able to move outside the railroad. In the 20th century, 

heavy equipment was developed using steel wheels. The first steel-wheeled 

(crawler) steam tractor was introduced in 1904 (Figure 4). 

 

 

 

 

 

 

 

Figure 4. First Crawler Wheeled Tractor 

(Source: Construction Equipment Management for Engineers, Estimators, and 

Owners, 2006) 

 

At present, heavy equipment is not only used as material lifting, but also includes 

many activities in the construction industry. Viewed from the functional aspect, at 

least the basic functions of the heavy equipment are divided into six classifications, 

Rostiyanti (2008), such as land processors (Figures 5, 6 and 7), diggers or also 

known as excavators (Figures 8 and 9), material lifting tools (Figure 10 and 11), 

material transfer devices (Figures 12 and 13), compactors (Figure 14), and material 

processing equipment (Figures 15 and 16). Land processing equipment is a tool for 
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land clearing, peeling the top layer of soil and forming land surface such as dozers, 

scraper and motor graders. Excavator functions to do excavation work such as 

making basements or canals. The excavator consists of two types, namely a tool 

with a hydraulic system such as a backhoe and front shovel (Figures 8a and 8b) as 

well as a cable system tool, a dragline and clamshell (Figures 9a and 9b). Material 

lifting equipment that functions to move material from one elevation to another 

elevation can be categorized on a crane that can be moved (mobile crane and 

crawler crane) as in Figure 10 and static (tower crane) in Figure 11 included in this 

tool. 

 

 

 

 

 

Figure 5. Dozer 

(Source: www.deere.com) 

Figure 6. Scraper 

(Source: www.cat.com) 

Figure 7. Motor Grader 

(Source: 

www.expotractor.com) 

 

 

 

 

 

 

 

 

 

 

 Backhoe b. Front Shovel 

Figure 8. Digger with Hydraulic System 

(Source: http://pubsecalliance.com dan http://www.catmodels.com) 
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 Dragline b. Clamshell 

9. Digger with Wire System 

(Source: http://www.aggbusiness.com/ dan http://horstmoch.de) 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 14. Compaction Tool 

(Source: http://www.bluelinerental.com/, http://heavyequipment.com/ dan 

http://1.bp.blogspot.com) 

 

http://www.aggbusiness.com/
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Figure 15. Batching Plant 

(Source: 

http://www.worldconcreteequipment. 

com/) 

Figure 16. Asphalt Mixing Plant 

(Source: http://web.tradekorea.com/) 

. 

 

 

If at the beginning of the development, heavy equipment was used for the 

construction of railroad tracks so that the tool moved on the tracks, at this time the 

progress of heavy equipment technology should have increasingly developed. With 

the increasing need for tools for various types of work and the environment, heavy 

equipment will not only then use steel wheel drive devices but also many tools that 

use rubber wheels (tires). Another form of steel wheel that is not a crawler wheel is 

also a driving force on heavy equipment. However, some tools that fall into the 

category of heavy equipment are static devices that do not move. 

Figures 5, 8, 9 and 10 are examples of steel-wheeled machines in the form of steel 

plates (crawlers). However, some types of these tools have rubber wheels as well. 

As the excavator in Figure 8 is available with steel wheel drive (crawler) and rubber 

wheels, the usage is adapted to the needs of the field. Figures 6, 7, 12 and 13 show 

heavy equipment that has tire wheels (rubber) of varying sizes. In some types of 

tools, the rubber wheels used have very large dimensions reaching a height of 2 

meters as shown in Figure 17. 

Heavy equipment in the category of static equipment does not move anywhere 

during its use. Tower crane is one example of a static tool. The mast of the tower 

crane is anchored on the deep foundation. This foundation is provided specifically 

for tower cranes and aims to ensure the balance of the equipment when operating 

(Figure 18). The tower crane does not move during the construction project. After 

the project is completed, the tower crane is dismantled into separate parts which 

are then transported by trailer (Figure 19). In addition to tower cranes, other static 
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tools are batching plants and asphalt mixing plants as shown in Figure 15 and 

Figure 16. These two tools do not move at all. Although it resembles a factory, this 

tool in the construction industry is still known as a heavy equipment. 

 

 

 

 

 

 

 

Figure 17. Comparison of the 

Wheel Dimensions of a Tire 

Dump Truck and Humans 

Figure 18. Static Tools 

(Source: http://s.hswstatic.com/) 

 

 

 

 

 

 

 

 

Figure 19. Parts of Tower Crane Transported by Highway 

(Source:https://photos.smugmug.com/Motorway-Traffic/) 
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4. Development of Motorized Vehicle Technology 

The industrial revolution also affected the transportation sector. The first patent for 

the discovery of a motorized vehicle as a means of transportation occurred in 1886 

by Carl Benz. Two years later, the vehicle with oil and three-wheeled fuel was then 

upgraded so that it could travel even further. Cars with internal but four-wheel 

combustion systems were patented in 1889 by Gottlieb Daimler and Wilhelm 

Maybach. 

From the beginning of this invention, motorized vehicles were created to meet the 

needs of the means for someone to travel. Motor vehicles then evolved not only as 

a means of human transportation but in terms of function as a means of 

transportation of goods (Figure 20). Further developments were in terms of mobility 

such as the development of two-wheeled motorized vehicles and buses as a means 

of mass transportation (Figure 21). 

 

 

 

 

 

 

Figure 20. Goods Transport Vehicles 

 

 

 

 

 

 

 

 

 

 

 

Figure 21. Human Transport Vehicles 

5. Analysis of the Differences between Heavy Equipment and Motorized 

Vehicle 
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The difference between heavy equipment and motorized vehicles can be seen from 

the technical aspects which in the end can be attributed to the determination of 

heavy equipment as motorized vehicles in the Law Number 28 of 2009 concerning 

Regional Taxes and Regional Retribution. 

5.1 Difference in Technical Characteristics of Heavy Equipment and Motor 

Vehicles 

In function, heavy equipment is different from motorized vehicles. Since the 

discovery of heavy equipment until now, heavy equipment has been intended as a 

production aid in sectors that need it such as the construction, mining, forestry, 

agriculture and so on. Whereas motorized vehicles from the beginning have been 

used as a means of transportation for both humans and goods. Due to its limited 

function, the heavy equipment is not intended as a tool with high mobility. From the 

aspect of mobility, the difference between heavy equipment and motorized vehicles 

is: 

1. Mobility. 

Some heavy equipment have steel wheels which use is limited to the project 

area when moving from one location to another within close proximity. Although 

some types of heavy equipment have rubber tire wheels, the shape and 

dimensions of the wheels that are generally larger than the wheels of a 

motorized vehicle cause limitations in the movement of the tool. Even the tower 

crane cannot move or move position. 

On the other hand, motorized vehicles have high flexibility with greater 

maneuverability. This is because motorized vehicles have propulsion devices 

that are much smaller and made of rubber tires. 

2. Speed. 

The size and shape of the wheels used on heavy equipment results in the 

difficulty of tools for mobility so the speed of the heavy equipment is very limited. 

As an illustration, a steel-wheeled excavator has a velocity ranging from 3.5 to 

5.5 km/hour. Meanwhile, motorized vehicles in general have quite high speeds. 

Certain roads with the minimum speed limitation of vehicles even regulate that 

motorized vehicles that pass through a highway have a speed of at least 60 

km/hour. If a heavy equipment passes through a highway, a very low speed 

can cause an accident risk. It results from the obstruction of motorized vehicles 

in motion. 
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3. Dimension. 

The size of the heavy equipment varies greatly depending on needs and field 

conditions. Some compaction devices, for example, have varying sizes as 

shown in Figure 14 but for a very limited area, a single drum vibrating roller 

driven by human power (Figure 22) includes a machine for compaction or a 

grinding machine. In addition, several excavators for the mining sector have a 

very large size with a weight reaching 37.5 tons. Excavators like these have a 

width of 3.4 meters and a length of 11.2 meters. Heavy equipment of size and 

weight such as this can not be driven on a highway other than can result in 

disrupting traffic can also damage the road. As an illustration, Part Two 

Paragraph 1 Article 19 of Law Number 22 of 2009 concerning Road Traffic and 

Transportation divides the road class by determining its maximum weight and 

width. The maximum weight on each axis of the vehicle passing the class I road 

is 10 tons with a maximum width of 2.5 meters. 

 

 

 

 

 

 

 

 

Figure 22. Single Drum Vibrating Roller 

(Source: http://www.jewson.co.uk/) 

4. Control. 

In the control room of heavy equipment, levers, pedals, steering functions are not 

only for controlling the motion of the tool but also for controlling the tools according 

to its function. Figure 23 shows the excavator control room, with components that 

regulate the movement of the tool from one place to another and the movement of 

the rotating tool in place and control of the excavator arm in the process of 

excavating the soil. 

On the other hand, motorized vehicles generally have almost the same control room 

for each type of vehicle. Figure 24 provides an example of a sedan vehicle control 

room like other vehicles that commonly cross the highway. Levers, pedals, steering 
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and other regulating devices are limited to controlling the movement of the wheels 

and vehicle engines. 

 

 

 

 

 

 

 

 

Figure 23. Excavator Control Room 

(Source: http://www.hcme.com/) 

 

 

 

 

 

 

 

 

   

Figure 24. Sedan Control Room 

(Source:http://i1.wp.com/www.thecarexpert.co.uk) 

5. Monitoring. 

Heavy Equipment monitoring based on hours or working time of the tool. Figure 25, 

known as hour-meter, serves to measure the working hours of the tool as a basis 

for calculating the productivity of heavy equipment. It is different with motorized 

vehicles that use the odometer to monitor the distance and speed as long as the 

vehicle moves as shown in Figure 26. 
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Figure 25. Heavy Equipment 

Monitor 

(Source: 

https://www.expatads.com and 

http://www.marubeni-

komatsu.co.uk/) 

Figure 26. Vehicle Monitor 

(Source:http://cdn.businessbankoftexas.com/) 

 

5.2 Heavy Equipment and Motorized Vehicles in Law No. 22 of 2009 Relates 

to Law Number 28 of 2009 

Heavy equipment was initially categorized as a motorized vehicle according to the 

Explanation of Article 47 paragraph (2) letter e part c of Law Number 22 Year 2009 

concerning Road Traffic and Transportation. Decree Number 3/PUU-XIII/2015, 

stipulates that this matter is contrary to the 1945 Constitution of the Republic of 

Indonesia and does not have binding legal force. With the enactment of this decree 

as of March 31, 2016, the definition of heavy equipment in Law Number 28 of 2009 

concerning Regional Taxes and Regional Retribution should be able to be corrected 

following the results of the decision. Article 1 number (13) which still categorizes 

heavy equipment as motorized vehicles creates an issue. Moreover Article 5 

paragraph (2) regulates the basis for imposing Motor Vehicle Taxes on heavy 

equipment based on Motorized Vehicle Selling Values. 

The description above shows that there is a tax on heavy equipment which is 

considered the same as a motorized vehicle. In fact, if examined from the previous 

explanation related to the differences in the characteristics of heavy equipment with 

motorized vehicles, the differences clearly illustrate that they are not the same. 

Moreover Decree No. 3/PUU-XIII/2015 concerning Article 47 paragraph (2) letter e 

part c of Law Number 22 Year 2009 concerning Road Traffic and Transportation 

has legally stipulated that heavy equipment is not a motorized vehicle. The 

consideration of this decision is the assessment that heavy equipment is equipment 

driven by a motorbike, but not a motorized vehicle so that the requirements imposed 

on heavy equipment are not the same as in general motorized vehicles. 

As such, consideration is needed regarding the collection of Motor Vehicle Taxes 

and Customs for Transferring Motorized Vehicles to heavy equipment. This 

consideration is adjusted to Decree Number 3/PUU-XIII/2015 which has determined 
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that heavy equipment is not a motorized vehicle. The form of tax that can be 

imposed on heavy equipment as a tool in the construction, mining, forestry, 

agriculture and other sectors is certainly adjusted to its function as a means of 

production but not as part of a motorized vehicle. 

6. Conclusion 

The history of the discovery of heavy equipment and motorized vehicles has 

revealed that both were created for a different need. The industrial revolution is the 

starting point of technological developments in various sectors. In the construction 

industry sector, this period has created the invention of heavy equipment capable 

of facilitating the production process; while in the transportation and transportation 

sector, cars as motorized vehicles were created for the transportation of people and 

goods. With these differences, the definitions and terminology that explains heavy 

equipment and motorized vehicles are very different from one another. 

The characteristics of heavy equipment and motorized vehicles are very different 

technically. It can be seen from several aspects such as movement, speed, 

dimensions, control and monitoring. From these five aspects clearly heavy 

equipment and motorized vehicles have different functions. 

In Indonesia, the Constitutional Court Decision Number 3/PUU-XIII/2015 has 

established a certainty that heavy equipment is not a motorized vehicle so that the 

Explanation of Article 47 paragraph (2) letter e section c of Law Number 22 Year 

2009 concerning Road Traffic and Transportation is no longer valid. However, Law 

Number 28 of 2009 concerning Regional Taxes and Regional Retribution in Article 

1 number (13) which still categorizes heavy equipment as motorized vehicles. There 

is a need for legal certainty on this matter because both functions are very different. 

Tax regulation for heavy equipment needs to be distinguished from the tax 

regulation that applies to motorized vehicles. 

3. Dewi Kania Sugiharti 

A. Preamble 

Tax collection in Indonesia has a clear and firm constitutional basis. Article 

23A of the 1945 Constitution (third amendment), expressly stipulates that "Taxes 

and other imposition of force for state purposes are regulated by law". If these 

provisions are related to the principle of sovereignty of the people and the State of 

Indonesia is a state of law" and with the authority of the DPR to form laws, the 

concept that these provisions will provide a juridical basis for tax collection must be 
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based on the agreement of the people as sovereign owners which mechanism of 

implementation shall be based on the constitution namely that in the formation of 

tax laws. The role of the DPR as the party representing the people is very decisive. 

So that the tax law is not merely born of the government's desire to obtain state 

revenues but that the people agree to be taxed in order participate in financing state 

expenses for the survival of the nation and its country. Whether tax issues will be 

collected by the state or even if the country wants to collect taxes or not, it basically 

depends on the will of the state, because the tax collection is the full authority of the 

state. 

Even though the establishment of the Tax Law has been approved by the 

DPR, in practice it is very possible that the application does not work as expected, 

because the public does not really want to impose a tax on events, circumstances 

or legal actions that they do. 

The establishment of the Tax Law must be based on philosophical, 

sociological, juridical, economic aspects and no less important must also be 

considered ecological aspects. The philosophical aspects are related to the aspect 

of justice in the tax application and collection. In this case the tax law, as other laws 

must contain the value of justice, both taxpayers and the state. If these conditions 

are not met, it will lead to resistance from taxpayers, either by avoiding, neglecting 

or avoiding taxes from themselves. In the event of a tax resistance from taxpayers, 

of course the government's goal to obtain revenue from the tax sector (budgeter 

function) will not be achieved. In other words, the Tax Law becomes inoperable. 

Juridical aspects in the establishment of the Tax Law are related to legal 

certainty. The Tax Law must formulate firmly and clearly with straightforward and 

single-meaning language who is categorized as a subject or taxpayer, what is the 

target or object of the tax, what is the tariff and when the tax is owed. The firmness 

and clarity of the formulation in the Tax Law will be able to close the various 

interpretations of the executor and the tax subject. In other words, the establishment 

of the Tax Law must be fulfilled by the principle of clarity of purpose, clarity of 

formulation and the operable principles, and the material content must also fulfill 

the principles of justice and legal certainty. This is because the purpose of tax law 

is to make justice available in the matter of tax collection. This principle of justice 

must be adhered to, both in its legal principles and in the practice of its 

implementation. 
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The establishment of the Tax Law must also consider its social and economic 

aspects, because tax collection can affect the economy, income, consumption 

patterns and even the cost of goods and demand and supply. 

B. Motor Vehicle Tax Regulations 

The constitutional basis of tax collection referred to above applies, both for 

taxes collected by the central government and those collected by the 

provincial/city/district government. The regional government can collect a type of 

tax if there is a law which authorizes him/her to collect the types of taxes as specified 

in the relevant law. The authority to collect the tax does not mean a necessity to 

carry out taxation, because the regional government can only give up its authority, 

only if it will do the collection, the regional regulations must first be made. 

The rationale that the regional government is given the authority to collect 

taxes, among others, is that the implementation of the functions of regional 

government will be more optimal if followed by the provision of sufficient sources of 

revenue to the regional government, so that the government need to be assured of 

their financial resources. Regional autonomy requires local governments to be able 

to take care of their own regional households and taxes as one of supporting 

regional autonomy from financial factors. Therefore it is very important to give 

greater authority to the regions in the field of taxation (local taxing empowerment), 

such as discretion to the regions to set tariffs. 

Regional tax regulation and regional retribution are not new, namely by the 

existence of Law Number 18 Year 1997 (1997 PDRD Law), then amended by Law 

Number 34 Year 2000 (PDRD 2000 Law), then amended by Law Number 28 of 

2009 (hereinafter referred to as the 2009 PDRD Law). The substance of the law 

has changed, for example about the types of taxes that can be collected by regional 

governments, both provincial and city/district. 

The focus in this legal opinion concerns taxation of heavy equipment and 

large equipment. Article 2 of the 2000 PDRD Law regulates the types of taxes that 

can be collected by the provincial government, including the Motor Vehicle and 

Vehicles on Water Tax; and Customs for Transfer of Motorized Vehicles and 

Vehicles on Water. Article 2 of the 2000 PDRD Law states that: 

“...Motorized vehicles are all wheeled vehicles and their trailers 

that are used on all types of road, and are driven by technical 

equipment in the form of engine or other equipment which function 
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to convert a particular energy resource into the motion of the motor 

vehicle concerned, including heavy and large mobile equipment”. 

Meanwhile Article 1 number 12 of the 2009 PDRD Law stipulates that "Motor 

Vehicle Taxes are taxes on ownership and/or control of motorized vehicles." The 

number 13 formulates: 

"Motorized vehicles are all wheeled vehicles and their trailers that 

are used on all types of road, and are driven by technical 

equipment in the form of engine or other equipment which function 

to convert a particular energy resource into the motion of the motor 

vehicle concerned, including heavy equipment and large 

equipment which in its operation uses wheels and motors and is 

not permanently attached and motorized vehicles operated in 

water." 

This is very different from the Explanation of Article 2 paragraph (1) letter a 

of the 1997 PDRD Law, which stipulates that: 

"Motor Vehicle Taxes are taxes on ownership and/or control of 

motorized vehicles. Motorized vehicles are all two or more 

wheeled vehicles along with their trailer which are used on public 

roads, and are driven by technical equipment in the form of motors 

or other equipment which function to convert a motorized vehicle 

in question, excluding large equipment." 

Explanation of Article 2 of the 2000 PDRD Law and the formulation of number 

13 of the PDRD Law 2009, is an attempt to "define" the "motorized vehicle" widely, 

because it includes heavy equipment and large equipment that uses wheels and 

motors and is not permanently attached, but not explain in more detail what is meant 

by "heavy equipment" or "large equipment". This can lead to legal uncertainty, 

because it can be interpreted by anyone in accordance with their respective 

interests. Whereas the tax law should guarantee legal certainty starting from the 

formulation of the law itself, so that in its application it does not become a multi-

interpretation. 

Based on Law Number 12 of 2011 concerning the Establishment of 

Legislation Regulations, Article 5 expressly stipulates that "In establishing 

Legislation Regulations must be carried out based on the principle of Establishing 

good Legislation, including: 
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a. clarity of purpose; 

b. the right forming institution or official; 

c. compatibility between type, hierarchy, and material content; 

d. Operable; 

e. usefulness; 

f. clarity of formulation; and 

g. openness. 

The less clear formulation of a regulation ultimately results in the occurrence 

of injustice, because each local government when making a Regional Regulation of 

Regional Tax (specifically relating to PKB and BBNKB) will interpret the "heavy 

equipment" or "large equipment" according to their interests, and if that condition 

happens, there will be a difference in treatment between taxpayers in one area and 

another. Even though philosophically the tax legislation should be able to mobilize 

the unity of the Indonesian nation. 

Large Equipment or Heavy Equipment based on the 1997 PDRD Law is not 

categorized as a motorized vehicle, so it is not subject to Motor Vehicle Taxes. This 

then changed, after the UUPDRD 1997 was amended by the 2000 PDRD Law and 

later amended by the 2009 PDRD Law, so that large equipment and heavy 

equipment were subject to Motor Vehicle Taxes. 

The state has the authority to collect taxes, therefore the authorities also 

determine what is included in the tax object. However, theoretically, when the state 

(represented by the government) wants to enact a Tax Law, it should first examine 

the conditions in society that can be related to taxation, then formulate the 

conditions in legal rules and interpret these rules taking into account the economic 

background of these conditions. Instead the state has the authority not to impose 

taxes on certain objects. 

The policy of entering an object becomes a tax object or not, depends on the 

will of the legislator, whether it only considers the budgetary or regular function or 

combines the two functions. If it is only intended to fulfill a budgetary function, then 

everything related to an event, situation or act (tatbestand) can be used as an object 

of tax. Conversely, if the function is a regular function, the state will prioritize 

achieving an objective outside the financial field. The country will lose money from 

the tax sector, but the desired goal, for example, promoting investment or protecting 

domestic production and others, will be achieved. 
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This is because when the regulerend function is played, the government 

gives more tax incentives, either in the form of exemption, reduction or application 

of zero percent tariffs to taxation targets. The government can also carry out the 

two functions simultaneously, meaning that both the budgeter and regulerend 

functions are run simultaneously, for example by regulating certain taxation targets 

predicted to cause environmental damage subject to high tax rates (disincentives), 

while environmentally friendly ones are given low rates or even free of taxation 

(incentives). 

The politics of tax collection should be aimed so that taxes do not cause 

obstacles to the smooth production and trade, nor does it become a barrier for the 

people to lead to prosperity and happiness. In other words, taxation is not permitted 

to violate human rights. 

Legally formal, the 2009 PDRD Law is valid as a law, and can be 

implemented because it is formed by an authorized but legally substantial 

institution. If it turns out that the application of the law gets a negative reaction from 

the community and is even considered detrimental to the business world, it means 

the law does not fulfill philosophical, sociological and economic aspects, so that it 

has the potential to cause tax resistance, both actively and passively. The tax 

resistance will ultimately result in tax inability for the state/regional treasury. 

Normatively, there are rules that can be applied to force taxpayers to pay 

taxes, for example by applying both administrative and criminal sanctions. 

However, the application of these sanctions may have other consequences, for 

example, employers resist taxes by downsizing, stopping or transferring their 

business to other places/regions that do not apply the tax they avoid. 

If the heavy equipment or large equipment referred to in the general 

provisions of the 2009 PDRD Law is a means of production, it should be considered 

from the outset whether it is feasible for the means of production to be taxed and 

how their impact on the effective production and trade is examined. In addition, 

technically whether heavy equipment or large equipment can be categorized as 

motorized vehicles. Therefore, the imposition of motor vehicle taxation should give 

a clear and firm limitation on the criteria of motorized vehicles in a limited manner, 

so that the formulation is clear and provides legal certainty. 

The main purpose of motor vehicle tax collection is to build and maintain 

roads, provide road traffic facilities and infrastructure, improve access to people 
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mobility in traffic, reduce traffic jam and pollution. This is in line with Article 8 

paragraph (5) of the PDRD Law stipulating the purpose of receiving funds from the 

collection of motor vehicle taxation, at least 10% must be allocated for the 

construction and/or maintenance of roads and improvement of modes and means 

of public transportation. 

Therefore, if the collection of motor vehicle tax is intended for motorized 

vehicles, the purpose of the PKB collection becomes relevant. However, if the 

motorized vehicle tax is aimed at heavy equipment or large equipment which is not 

intended to be on the highway, never passing public roads, then the purpose of 

PKB collection on heavy equipment and/or equipment becomes irrelevant or may 

be considered to be unfair. Heavy equipment or large equipment is generally in the 

production area such as for the purposes of building construction, in the areas of 

mining, agriculture, industrial forests, and others. Even if it uses the road, it uses 

private roads built specifically by industrial owners for the sake of increasing 

production. Road damage is a burden for industrial owners to fix it. Even if there is 

pollution caused by the industrial project, do not blame the heavy equipment 

because the problem of pollution or environmental damage should have been 

assessed in the licensing process with an analysis of environmental impacts (EIA). 

Therefore, the collection of motor vehicle taxation on heavy equipment is not 

in accordance with the clarity of the purpose of the collection of motorized vehicles 

tax as stipulated in Article 8 paragraph (5) of the PDRD Law, thus violating the 

principle of legal certainty. 

In addition, even though in the lawsuit, the Applicants did not question the 

collection of taxes on heavy equipment or other levies on heavy equipment provided 

that they were in accordance with the law, because what the applicants questioned 

was the collection of motor vehicle tax and the transfer fee for motorized vehicles. 

However, the collection of motor vehicle taxation on heavy equipment in various 

regions with different applications has caused legal uncertainty and a sense of 

justice for the owners of heavy equipment. 

Clear and firm definition of motorized vehicle will cover various 

interpretations in the execution of these provisions, including relating to the subject 

and the tax rate. The unclear formulation of heavy and large equipment in the PDRD 

Law will lead to different arrangements between one region and another region in 

relation to the execution of the 2009 PDRD Law carried out with Regional 
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Regulations in each province, while the 2009 PDRD Law itself does not delegate 

interpretation of the criteria of such heavy and large equipment to the officials or the 

rules below, even though the 2009 PDRD Law itself does not provide an adequate 

explanation. 

The 2009 PDRD Law Article 5 paragraph (2) stipulates that "Special for 

Motorized Vehicles used outside public roads, including heavy equipment and large 

equipment and vehicles in water, the basis for imposing Motor Vehicle Taxes is the 

Selling Value of Motor Vehicles". Therefore, based on these provisions the basis 

for imposing PKB on heavy equipment and large equipment is the selling value. 

These provisions can cause problems, because the selling value is the value when 

the heavy equipment and large equipment are purchased (acquisition value), 

meanwhile the equipment can experience wear out, so the value will decrease. PKB 

is a direct tax that must be paid periodically by the taxpayer. When the equipment 

is worn out, it is not feasible if the PKB imposed is still based on its initial value. 

Article 6 paragraph (4) stipulates that "Motorized vehicle tax rates for heavy 

equipment and large equipment shall be set at a minimum of 0.1% (zero point one 

percent) and the highest shall be 0.2% (zero point two percent)". The 2009 PDRD 

law also stipulates the tariff rates to be further determined by regional regulations 

where the PKB is collected, meaning that each provincial government has the 

authority to determine the amount of PKB tariffs on heavy equipment and large 

equipment provided that they are in the range of 0.1% (one point one percent) up 

to 0.2% (zero point two percent). These provisions result in variations in the PKB 

rates for heavy equipment and large equipment between provinces in the territory 

of the Republic of Indonesia, so that employers who have heavy equipment and 

large equipment in province A will be subject to different PKBs than those in other 

provinces. It shows the occurrence of different treatment (discrimination) against 

fellow taxpayers. Whereas based on the principle of tax law, taxation must be done 

with the same treatment (non-discrimination principle), meaning in the same 

circumstances it must be treated equally. If one employer is engaged in the same 

line of business, but his business is carried out in a different area, then there will be 

taxation discrimination as a consequence of different arrangements in each region. 

For the same reason, it also applies to BBNKB tariffs on heavy equipment 

and large equipment, because besides being subject to PKB, BBNKB is also 
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imposed on heavy equipment and large equipment, as determined in Article 12 

paragraph (2) of the 2009 PDRD Law: 

"Especially for Motorized Vehicles, heavy equipment and large 

equipment which do not use public roads, the tax rate is set at the 

highest, respectively as follows: a. the first handover is 0.75% 

(zero point seventy five percent); and b. second submission and 

so on at 0.075% (zero point seventy five percent)." 

BBNKB is an indirect tax that is only paid once when the object of tax is 

obtained, whereas PKB is a direct tax that must be paid periodically, which must be 

paid annually as long as the equipment is had. 

The imposition of these two types of taxes shows that the government is carrying 

out a budgetary function, namely tax is used as a means to fill the regional treasury. 

C. Relationship of the Constitutional Court Decision with the Application of 

Motor Vehicle Taxes to Heavy Equipment and Large Equipment 

Based on Law Number 24 of 2003, as amended by Law Number 8 of 2011 

concerning Amendment to Law Number 24 of 2003 concerning the Constitutional 

Court, in the Explanation of Article 10 paragraph (1), it is affirmed that "The 

Constitutional Court Decision is final, namely the decision of the Constitutional 

Court to immediately obtain permanent legal force since it is pronounced and no 

legal remedy can be taken. The final nature of the Constitutional Court ruling in this 

Law also includes binding legal force (final and binding)". Article 47 stipulates that 

"The Constitutional Court Decision obtains permanent legal force since it has been 

pronounced in a plenary session open to the public". Then in Article 57 paragraph 

(1) it is determined that: 

"The decision of the Constitutional Court which ruling states that 

the content of paragraphs, articles, and/or parts of the law 

contradicts the 1945 Constitution of the Republic of Indonesia, the 

content of paragraphs, articles, and/or parts of the law do not have 

binding legal force". 

As is known, the Constitutional Court has made the Decision of the 

Constitutional Court Number 3/PUU-XIII/2015, the substance of which is that the 

Explanation of Article 47 paragraph (2) letter e part c of the LLAJ Law is 

contradictory to the Constitution so that it does not have legal force. Thus, heavy 

equipment is not a part of Motor Vehicle. With the decision of the Constitutional 
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Court, in accordance with the provisions of the Constitutional Court Law as 

described above, the definition of motorized vehicles no longer includes heavy 

equipment. Therefore the definition of motorized vehicle in regional tax legislation, 

mutatis mutandis and for the assurance of legal certainty in collecting Motor Vehicle 

Taxes in the regions, should be adjusted to the aforementioned Constitutional Court 

decision, because it is erge omnes, namely the principle that disputes resolved at 

the Constitutional Court are public legal disputes, therefore the decision is generally 

valid, not only for parties who litigate. Therefore the definition of motorized vehicles 

in the PDRD Law should refer to new norms decided by the constitutional court, so 

that the definition of motorized vehicles in the PDRD Law may not include heavy 

equipment or large equipment. 

Based on the principle of erge omnes, the heavy equipment cannot be 

subject to Motor Vehicle Taxes and Customs for Title Transfer of Motorized 

Vehicles. Even if the state wants to exercise the authority to collect taxes on heavy 

equipment, this can be done by making tax laws that specifically relate to heavy 

equipment or large equipment. 

D. Conclusion 

The conclusion from the description above is as follows: 

1) The constitutional foundation of tax collection in Indonesia after the amendment 

to the 1945 Constitution, is included in Article 23A of the 1945 Constitution. The 

provision applies to taxes collected by the central government as well as taxes 

collected by the provincial/city/regency government. Regional governments can 

collect a type of tax if there is a law which authorizes them to collect the types 

of taxes as specified in the relevant law. The authority to collect the tax does 

not mean a necessity to carry out taxation, because the regional government 

can only give up its authority, only if it will do the collection, the regional 

regulations must first be made. Tax collection as mandated by the 1945 

Constitution must be carried out by law. The meaning implied by the provision 

is that tax collection can only be done when it has been approved by the people 

as the owner of sovereignty, because the people determine their own destiny 

and also the expenditure of their country/region. 

2) The state has the authority to collect taxes. It also means that it determines the 

object of the tax. The determination of the tax object must pay attention to its 

social, economic and ecological aspects and impacts. Substantially taxation 
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must not violate the principles of justice and human rights, it must not impede 

production and trade which is the right to obtain a decent livelihood and benefit. 

3) The PDRD was originally regulated by Law No. 18 of 1997, then amended by 

Law 34 of 2000 and was amended again by Law No. 28 of 2009. The latter law 

broadens the understanding of motorized vehicles. The broadening of the tax 

object was intended to increase PAD, only considering the function of the tax 

budgeter, not paying attention to the functions regulating (regulerend tax), 

namely the tax function as a means to stimulate the business world. 

4) As a result, the broadening of this object led to a tax resistance from employers. 

The government (in this case the provincial government that collects the PKB 

for heavy equipment and large equipment) can only force it by applying tax 

sanctions. But the application of these sanctions is not necessarily effective. It 

might even be possible for the entrepreneurs to take other actions, such as 

stopping their businesses or diverting it to another place where the tax rate is 

lower or there is no tax at all. 

5) Differences in PKB arrangements between regions lead to discriminatory 

treatment of taxpayers at the NKRI, so that taxpayers will feel unfair treatment. 

Whereas the purpose of tax law is to create justice for all parties. This condition 

will result in tax disputes brought to the tax court increasingly swell. 

6) With the Decision of the Constitutional Court Number 3/PUU-XIII/2015, the 

substance of the decision is that the Explanation of Article 47 paragraph (2) 

letter e part c of the LLAJ Law is contradictory to the Constitution so that it does 

not have legal force. Thus, heavy equipment is not a part of Motor Vehicle. 

Therefore the definition of motorized vehicles in the PDRD Law should refer to 

new norms decided by the constitutional court, so that the definition of 

motorized vehicles in the PDRD Law may not include heavy equipment or large 

equipment. Based on the principle of erge omnes, the heavy equipment cannot 

be subject to Motor Vehicle Taxes and Customs for Title Transfer of Motorized 

Vehicles. Even if the state wants to exercise the authority to collect taxes on 

heavy equipment, this can be done by making tax laws that specifically relate 

to heavy equipment or large equipment. 

4. Refly Harun 

Before further elaborating on the constitutionality of Article 1 number 13, 

Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) of Law 
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Number 28 of 2009 concerning Regional Taxes and Regional Retributions (Law No. 

28/2009), the Expert first states that the decision of the Constitutional Court is final 

and generally binding (erga omnes). Therefore, any legal norms (laws) which are 

declared contrary to the 1945 Constitution of the Republic of Indonesia can no 

longer be used as a legal basis for policies or actions (both state and citizens). 

Furthermore, the elaboration of the above arguments is as follows: 

1. Whereas the Applicants consider their constitutional rights to be damaged by 

the enactment of Article 1 point 13, Article 5 paragraph (2), Article 6 paragraph 

(4), and Article 12 paragraph (2) Law 28/2009 which reads as follows: 

Article 1 number 13 of Law 28/2009 

"Motorized vehicles are all wheeled vehicles and their trailers that are used on 

all types of road, and are driven by technical equipment in the form of engine 

or other equipment which function to convert a particular energy resource into 

the motion of the motor vehicle concerned, including heavy equipment and 

large equipment which in its operation uses wheels and motors and is not 

permanently attached and motorized vehicles operated in water." 

Article 5 paragraph (2) of Law 28/2009 

"Especially for Motor Vehicles used outside public roads, including heavy 

equipment and large equipment and vehicles in water, the basis for imposing 

Motor Vehicle Taxes is the Selling Value of Motor Vehicles." 

Article 6 paragraph (4) of Law 28/2009 

"Motorized vehicle tax rates for heavy equipment and large equipment are set 

at a minimum of 0.1% (zero point one percent) and the highest is 0.2% (zero 

point two percent)." 

Article 12 paragraph (2) of Law 28/2009 

"Especially for Motorized Vehicles, heavy equipment and large equipment 

which do not use public roads, the tax rate is set at the highest, respectively as 

follows: 

a. the first handover is 0.75% (zero point seventy five percent); and 

b. second submission and so on at 0.075% (zero point seventy five percent)." 

2. Whereas according to the Applicants the existence of Article 1 point 13, Article 

5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) of Law 

28/2009, which places heavy equipment as motorized vehicles and makes 

heavy equipment a tax object of Motorized Vehicles (PKB) and Motor Vehicle 
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Title Transfer Fees (BBNKB) have been detrimental to their constitutional rights 

by having to pay PKB tax and BBNKB tax. In fact, based on the characteristics 

and functions, heavy equipment cannot be equated with motorized vehicle in 

general; 

3. Whereas with regard to the constitutionality of the grouping of heavy equipment 

in the regime of motorized vehicles as requested by the Applicants, actually the 

review has been carried out by the Constitutional Court through Decision 

Number: 1/PPU-X/2012 and Decision Number 3/PUU-XIII / 2015; 

4. Whereas there are differences in interpretation between the Decision of the 

Constitutional Court Decision Number 1/PPU-X/2012 and Number 3/PUU-

XIII/2015. In the decision Number 1/PPU-X/2012 (using touchstone of Article 

22A, Article 23A, and Article 28D paragraph [1] of the 1945 Constitution), the 

Court rejected the application with legal considerations as follows: 

“... The definition of motorized vehicles in the Law 28/2009 is in principle 

not different from the definition of motorized vehicles in the Traffic Law, this 

can be seen in the provisions of Article 47 paragraph (2) of the Traffic Law 

which states that: "motorized vehicles as paragraph (1) letter a are grouped 

by type: ...  e. Specific vehicle", what is meant by "special vehicle" is a 

specially designed motorized vehicle that has certain functions and 

designs, including: ...c. heavy equipment includes bulldozers, tractors, 

stoomwaltz, forlifts, excavators, and cranes". Based on these provisions, it 

is clearly proven that even in the Traffic Law heavy equipment is included 

in the category of motorized vehicles..." 

Whereas in Decision Number 3/PUU-XIII/2015 dated March 31, 2016, the 

Court granted the application of the Applicants with legal considerations as 

follows: 

3. 16. Considering whereas in addition, the Court also underlined in 

relation to the operation on the road, heavy equipment also had a 

significant difference with motorized vehicles in transportation mode. 

In general, heavy equipment is not designed to travel/move by itself. 

The heavy equipment capable of carrying out independent 

movement (moving by its own ability) also has a very limited speed 

limit and mileage. Of course it adds to the degree of difference 

between heavy equipment and motorized vehicles in the mode of 
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transportation which motor is designed for high mobility, which is to 

move quickly and over long distances. 

3. 17. Considering whereas based on all the legal considerations above, 

the Court considers heavy equipment to be vehicles and/or 

equipment driven by motorcycles, but not motorized vehicles in the 

sense regulated by LLAJ Law. Thus, the regulation of heavy 

equipment as motorized vehicles should be exempted from the LLAJ 

Law, or at least heavy equipment is not subject to the same 

requirements as those for motorized vehicles in general operating on 

highways, namely motorbikes and cars. 

 Require heavy equipment to meet the same technical requirements 

as the requirements for motorized vehicles in general, even though 

both have very different characteristics, which are contrary to Article 

28D paragraph (1) and Article 1 paragraph (3) of the 1945 

Constitution. Therefore, according to the Court, the application is 

legally grounded. 

5. Whereas based on the decisions of the Constitutional Court Number 1/PUU-

X/2012 and Number 3/PUU-XIII/2015, which are related to the wishes of the 

Applicants through their application, according to the expert the a quo 

application can be seen from two perspectives. First, using a constitutional 

interpretation approach that adjusts living constitution. Second, the 

Constitutional Court decision is generally binding (erga omnes); 

6. Whereas in examining, adjudicating, and deciding the constitutionality of heavy 

equipment category in the motorized vehicle regime, the Court rested on a 

constitutional interpretation that moves dynamically (living constitution). So it is 

not surprising that the Court in different decisions but substantially questioning 

the grouping of heavy equipment in the regime of motorized vehicles produced 

different positions (rejecting and granting); 

7. Whereas with the Decision of the Constitutional Court Number 3/PUU-

XIII/2015, Decision of the Constitutional Court Number: 1/PUU-X/2012 mutatis 

mutandis cannot be used as a reference for constitutional interpretation in 

determining the grouping of heavy equipment in the regime of motorized 

vehicles. This is like the legal principle "lex posteriori derogat legi priori", which 

states that the latest law (Decision of the Constitutional Court Number 3/PUU-
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XIII/2015) overrides the old law (Decision of the Constitutional Court Number 

1/PUU-X/2012) (as a comparison, the Constitutional Court's decision on "the 

right not to be prosecuted under retroactive law ..." in the Bali Bombing verdict 

and Abilio Soares's decision); 

8. Whereas the interpretation of the phrase "heavy equipment" in the 

Constitutional Court Decision Number 3/PUU-XIII/2015, which states "... Heavy 

equipment is a vehicle and/or equipment that is driven by a motorbike, but not 

a motorized vehicle in the sense set forth in Law Number 22 Year 2009 

concerning Road Traffic and Transportation ... ", should be interpreted as 

binding in general, both from the subject and object sides (erga omnes). That 

is, the a quo decision is not only generally applicable to everyone but also 

legislation that regulates "heavy equipment in a motorized vehicle regime" has 

no binding legal force; 

9. Whereas although the conceptual and juridical decisions of the Constitutional 

Court are erga omnes, because the object concerns the common interests of 

all people but, the affirmation of the erga omnes nature must be included in the 

decisions of the Constitutional Court, so that there is no longer a room for 

rearrangement of the a quo norm; 

10. Whereas on several occasions, the Court affirmed the nature of Erga Omnes 

through its decision.       For example, during the examination of the case of the 

2009 Legislative PHPU, the Constitutional Court decided erga omnes that the 

method of right application of counting seats in the third phase of the provisions 

of Article 205 paragraph (5), paragraph (6) and paragraph (7) of Law Number 

10 of 2008 concerning Election of DPR, DPD and DPRD Members on June 10, 

2009. 

5. HAS. Natabaya 

I. Statement of Fact 

 whereas the Petitioners requested the Constitutional Court to carry out the 

review of the norms of the Law against Article 1 number 13, Article 5 

paragraph (2), Article 6 paragraph (4) and Article 12 paragraph (2) of Law 

Number 28 of 2009 concerning Tax Regions and Regional Retributions that 

are contrary to Article 1 paragraph (3), Article 27 paragraph (1) and Article 

28 paragraph (1) of the 1945 Constitution. 
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 whereas the application in the a quo case cannot be separated from Case 

Number 3/PUU - XIII/2015 relating to the review of explanation of Article 47 

paragraph (2) letter e part c of Law Number 22 Year 2009 concerning Road 

Traffic and Transportation (hereinafter called LLAJ Law). 

 whereas the Article 47 paragraph (2) of the LLAJ Law has made groupings 

based on the types of motorized vehicles, as follows: 

(a) motorcycles; 

(b) passenger cars; 

(c) bus cars; 

(d) goods cars; and 

(e) special vehicles. 

 whereas the Explanation of Article 47 paragraph (2) letter e of the LLAJ Law 

states: 

A special vehicle is a specially designed motorized vehicle that has certain 

functions and designs, including: 

(a) Motorized Vehicles of the Indonesian National Army; 

(b) Motorized Vehicles of the National Police; 

(c) Heavy equipment includes bulldozers, tractors, stoomwaltz, forlifts, 

excavators, and cranes; and 

(d) Special vehicles for the disabilities. 

 whereas the Constitutional Court in Decision Number 3/PUU-XIII/2015 dated 

31 March 2016 states that the Explanation of Article 47 paragraph (2) letter 

e section c of Law Number 22 Year 2009 concerning Road Traffic and 

Transportation is contrary to the 1945 Constitution and has no binding legal 

force. 

 whereas with the Constitutional Court Decision Number 3/PUU-XIII/2015 

dated March 31, 2016 the Decision that does not place heavy equipment as 

part of a motorized vehicle has been delivered. 

II. Statement of Laws. 

 whereas the Decision of the Constitutional Court Number 3/PUU - XIII/2015 

has delivered a decision that does not place heavy equipment as motorized 

vehicles and such Constitutional Court's decision is erga omnes, which 

means binding anyone, not inter partes. And it needs to be realized that the 
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position of the Constitutional Court in constitutional law is a negative 

legislator not a positive legislator. It means that the decision of the 

Constitutional Court does not deliver the Law but a law of the definition of 

special (motorized) vehicles that have functions in the design of certain parts, 

including bulldozers, tractors, Boomwaltz, forlifts, excavators and cranes. 

 whereas the Court considers heavy equipment to be vehicles and/or 

equipment that are driven by motorcycles, but not vehicles in the sense set 

by Law LLAJ. Then the regulation of heavy equipment as motorized vehicles 

should be excluded from the LLAJ Law, or at least the heavy equipment is 

not subject to the same requirements as those for motorized vehicles in 

general which operate on highways, namely motorbikes and cars. Placing 

the position of heavy equipment as the same as a vehicle in general, even 

though both have different characteristics is an action that is contrary to the 

constitution. In relation to the request of the applicants in the a quo case, the 

Law Number 28 of 2009 concerning Regional Taxes and Regional 

Retributions insofar as it relates to the definition of heavy equipment which 

has been decided by the Constitutional Court in its Decision Number 3/PUU-

XIII/2015 dated March 31, 2016 mutatis mutandis applies in the a quo case 

and must be declared contrary to the 1945 Constitution and does not have 

binding legal force. 

III. Conclusion 

Based on the explanation above, we argue that the request of the applicants 

must be granted and declare that the Article 1 number 13 of Law Number 28 

Year 2009 concerning Regional Taxes and Regional Retributions, 2009 Year 

130 Number 130 as long as it relates to the definition of heavy equipment 

according to the Constitutional Court Decision Number 3/PUU-XIII/2015 dated 

March 31, 2016 is contrary to the 1945 Constitution and has no binding legal 

force. 

6. Maruarar Siahaan 

Preamble 

Laws established in a country are ideally arranged in a single system that is 

based on the constitution as the highest law. The 1945 Constitution which consists 

of the Opening and the torso places Pancasila as the nation's view of life, and the 

purpose of the state as a source of public policy in the administration of government 
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and development. In Article 2 of the Law Establishing Legislation, it is said that 

Pancasila is the source of all sources of law that apply in Indonesia. With this 

understanding, an intact legal system is expected to be maintained. In the case of 

legal norms that are not harmonious and synchronous with one another, both 

vertically and horizontally, there is a mechanism for harmonizing and synchronizing 

between such legal norms, both through principles known in legislation, carried out 

in changes or revisions to legislation, in interpretations at the level of 

implementation. 

In the Indonesian legal system based on the 1945 Constitution, the 

mechanism of judicial review of legislation is known, with the division of tasks, 

namely the Constitutional Court which has the authority to review the Law against 

the 1945 Constitution, and the Supreme Court which has the authority to review 

legislation under the Law. Such authority is driven by a request for review, which 

can be submitted by several parties, including individuals or groups of people who 

have legal standing because their constitutional rights are damaged by the coming 

into effect of a Law. The final process of the judicial review will lead to a decision of 

the Constitutional Court, which is immediately final and has legal force after it has 

been announced in a public hearing. 

MK as Negative Legislator in Judicial Review. 

The Constitutional Court's decision to grant a request for judicial review will 

state one article, paragraph or part of the law, and even the law as a whole that is 

contrary to the 1945 Constitution. Generally, as a consequence, the law, article, 

paragraph or part of the law being reviewed no longer has binding legal force. The 

sound of such a verdict actually implies that the norm provisions included in a law 

are declared null and void, even though Law Number 24 Year 2003 as amended by 

Law Number 8 of 2011 concerning the Constitutional Court (MK Law) does not 

expressly state this. 

The Constitutional Court's decision to grant the request for judicial review is 

final so that the decision is the first and last level of decision, by declaring articles, 

paragraphs and parts of the law that are contradictory to the 1945 Constitution and 

no longer have binding legal force as of the date stated in the public hearing. The 

"final" meaning can also be interpreted that the decision taken can be a solution to 

the constitutional problem confronted even though its nature is only temporary 

(eenmalig) which will then be taken over by the legislators. The content of norms 
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contained in articles, paragraphs, and parts of the law no longer requires 

compliance and has no sanctions. It also means that what was previously declared 

as an act that is prohibited and punished, with the Constitutional Court's decision 

stating one article, paragraph or part of the law, becomes no longer binding legal 

force, and actions that were prohibited become no longer prohibited . 

This is very closely related and becomes the substance of the doctrine or 

mechanism of checks and balances that are built along with the amendments to the 

1945 Constitution. The history of Indonesian administration in the New Order era 

almost did not recognize the existence of checks and balances among state 

institutions because the reality of power was centered on the President. There was 

one balancing force in making laws as a result of amendments to the 1945 

Constitution which was functionally constructed in the form of equal institutions. If 

faced with the classic doctrine of separation of powers, namely state power given 

to institutions separated from one another in order to avoid one interference from 

another, then the mechanism of checks and balances after the amendments to the 

1945 Constitution seemed to also be considered as one softening of the doctrine of 

separation of powers or division of state power. This was intended to prevent the 

birth of power that was absolutely unattended. 

As something new adopted in constitutional practice, the concept of checks 

and balances on a branch of state power provides space for other state institutions 

to enter the domain of the power of a particular branch of state power and cancel 

the decisions or policies it takes. This may be a separate issue in the acceptance 

of the Constitutional Court's decision and follow-up in its implementation. The 

authority referred to as a judicial review has actually provided space and opportunity 

for the Constitutional Court judges to participate in becoming a policy maker in 

making law, through review and interpretation as well as legal construction used in 

the context of resolving disputes. 

Judging from the legal consequences caused by the Constitutional Court's 

decision as stated above, even though it is only declarative, the Constitutional 

Court's decision in the case of judicial review of the Constitution is also constitutive. 

This means that the Constitutional Court's decision means the abolition of the old 

law and at the same time forming a new law. This requires addresat the decision of 

the Constitutional Court to establish new legal norms that are in accordance with 

the 1945 Constitution or eliminate the old legal norms in the provisions of the law 
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being reviewed. In this case, as stated by Hans Kelsen, constitutional judges are 

negative legislators. This means that the judges and their decisions have the 

function of carrying out checks and balances in the performance of state power. 

Kelsen states that "The annulment of a law is legislative function, act-so-to-speak-

of negative legislation. A court which is competent to abolish laws – individually or 

generally – functions as a negative legislator”. 

Scope of the Legal Due to the MK Decision. 

The Constitutional Court decision stating that one legal norm contradicts the 

1945 Constitution and does not have binding legal force will certainly have a broad 

impact and requires a procedural mechanism on how to follow up or cancel the 

enforcement of the provisions, so that there is no presumption that a legal vacuum 

has occurred or legal uncertainty arises. As described, the scope of the legal 

consequences of the decision concerning the review of one article, paragraph, part 

of the law, or even the law as a whole which is later declared no longer has legal 

force, automatically includes the same legal norms in different laws and the rules 

below them as the implementation of the law, because judicial review is a process 

of testing the substance of legal norms holistically in terms of its validity as a 

translation of constitutional norms. In looking at this, it is important to know how the 

theoretical explanation of the implications and scope of the legal consequences of 

the Constitutional Court's decision and how the mechanism is important, so that the 

public can be aware that the norm no longer applies binding and how broad the 

scope of legal consequences are. This is needed to ensure that the new law is 

obeyed. 

The Constitutional Court's ruling in fact has changed the applicable law and 

declared the delivery of a new law, stating that the old law as the material content 

of a particular law is declared to have no more power as law. With this ruling, the 

Constitutional Court judges are actually given the power to form a law to replace 

the old law, which was made by legislators and by the constitution specifically 

authorized to do so. In reality, the same norm, for different arrangements, is used 

as a limitation or definition of an object or subject of regulation. This must be seen 

in a harmonious legal system, under the same constitution. Likewise, the norm 

which is a derivative of legal norms in certain laws is taken over in the framework 

of the establishment of executive regulations under the law. 
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The Constitutional Court ruling stating that a legal norm in the law requested 

for review is contrary to the 1945 Constitution and does not have binding legal force, 

in my opinion in maintaining the integrity of the applicable legal system, has 

implications that include all other laws that contain the same norm and includes the 

derivative legislation which is the implementation of the law requested for review. 

In other words, the scope of the legal consequences of the Constitutional Court's 

decision is horizontal - including the same norms in different and vertical laws - 

including norms as derivatives of norms which are declared to have no binding legal 

force, as implementation regulations. 

The decision of constitutional judges as a negative legislator binds generally 

both to citizens and state institutions as organizers of government power. As a 

result, all law enforcement organs, especially the courts, are bound not to apply the 

canceled law. The final decision with permanent legal force, since it is said in a 

plenary session open to the public, causes the content of paragraphs, articles 

and/or parts of the law or the law as a whole no longer has binding legal force. It 

has the same implications or consequences of the law as the enactment of a law 

which is erga omnes. That means that the decision is binding on all citizens, state 

officials, and state institutions. 

Such decision will certainly have a broad impact and requires a procedural 

mechanism on how to follow up or cancel the enforcement of the provisions, so that 

there is no presumption that a legal vacuum has occurred or legal uncertainty 

arises. As described, the scope of the legal consequences of the decision 

concerning the review of one article, paragraph, part of the law, or even the law as 

a whole which is later declared no longer has legal force, automatically includes the 

rules below them as the implementation of the law. 

Implementation or Execution of MK Decision 

The follow-up to the Constitutional Court's decision to cancel one law, either 

article, paragraph or part of it, requires clarity on how the implementation process 

can take place effectively in equal horizontal functional coordination based on the 

doctrine of checks and balances. This will always contain its own controversy in the 

concept of separation of powers if without sufficient explanation. 

Judging from the legal consequences caused by the Constitutional Court's 

decision as stated above, even though it is only declarative, the Constitutional 

Court's decision in the case of judicial review of the Constitution is also constitutive. 
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This means that the Constitutional Court's decision means the abolition of the old 

law and at the same time forming a new law. This requires addresat the decision of 

the Constitutional Court to establish new legal norms that are in accordance with 

the 1945 Constitution or eliminate the old legal norms in the provisions of the law 

being reviewed. The interpretation of the legislators as a policy maker which was 

later canceled by the Constitutional Court, could be a factor that caused the 

legislators to become an decision addresat difficult to accept the new policy. The 

most difficult thing in implementing the decision is the absence of the instruments 

that the Court has to enforce implementation, mainly because it says that: 

“ …the court has little means to demand obedience from the Parliament or the 

President; its relationship to these political powers is one between equals rather 

than one of hierarchy”. 

However, legal norms at the same or different level, in a complete legal 

system, have a built-in mechanism to carry out harmonization and synchronization 

if disharmony or synchronization occurs. For a long time the principle of legislation 

in the doctrine of law has known the principle of lex superiore derogat legi inferiore, 

les specialis derogat legi generali and lex posteriore derogat legi priore. Each of 

these principles is operationalized to resolve changes that occur within a certain 

time. So the inconsistencies require that more specific rules will apply if more 

general rules also apply. Likewise, rules that are lower if they conflict with the higher 

ones, must give in and give way to higher rules. Likewise, if there are newer rules, 

they will also override the longer ones. Besides being used in the law formation 

process, it is also used in practice when facing the application of laws, which require 

harmonization or synchronization appropriately when two rules that are considered 

still valid have different norms about an object of the same arrangement. 

When a legal norm in a law is reviewed before the Constitutional Court, and 

is granted and declared contrary to the 1945 Constitution and does not have binding 

legal force, the scope of the legal consequences of the decision has been stated to 

be horizontal and vertical. So that both the same legal norms in other laws that are 

not reviewed and derivative legal norms of canceled legal norms in the form of lower 

laws and regulations have no legal force by the decision of the Constitutional Court 

which overturns certain legal norms in law in the law being reviewed. But in fact the 

implementation of the Constitutional Court's decision has not been clearly 

regulated, both in law and practice. In the framework of the implementation of the 
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Constitutional Court's decision when a law or legal norm is canceled, the addressat 

of the Constitutional Court's decision, namely the legislator, shall take steps to 

implement the Constitutional Court's decision in the framework of revising the law 

due to the Constitutional Court's decision. Experience shows that coordination at 

the executive or legislative level on this matter has not yet shown a clear form and 

mechanism. 

A difference is evident in Germany, there are organs that immediately 

respond to the MK's decision to overturn the law or a legal norm. One department 

in the German Ministry of Justice has the task of detailing and clarifying the 

Constitutional Court's decision and distributing the relevant parts of the ministry 

regarding the decision that needs to be amended or corrected. Suchh part of the 

Ministry will monitor what the ministry is doing in relation to the MK's decision, and 

where it is necessary to provide encouragement, recommendations and advocacy 

as needed. The same thing really needs to be done in Indonesia, so that some 

amendments to the laws canceled by the Constitutional Court can be carried out in 

accordance with the constitution as interpreted by the Constitutional Court. If it has 

not been realized, then the same norms included in different laws and not 

participating in the review can actually be synchronized through the principles in the 

doctrine of legislation. If as stated that the Constitutional Court is a negative 

legislator and the erga omnes decision is a new law in a negative sense, then 

actually with the principle of lex posteriore derogat legi priore, the new law overrides 

the old law. 

In practice, the obscurity of the implementation of the Constitutional Court's 

decision by the addressate of the decision caused no written changes in the draft 

law that contained the same norms, causing problems such as doubts in terms of 

legal certainty which could cause vulnerability due to the absence of explicit written 

statements about changes. Therefore, this can cause confusion about the 

applicable law, either because the mechanism of implementation or execution of 

the Constitutional Court's decision has not been explicitly regulated or because the 

mechanism of applying the doctrine of harmonization has not been practically 

regulated. So that the norms that are the same as the legal norms in the law that 

have been tested and declared to have no binding legal force remain in other laws 

and the legislators of the law continue to do so in practice. As a result, people are 
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forced to return to submit a request for review of a law that contains the same legal 

norms as the reviewed law, just to obtain fair legal certainty. 

Conclusion 

From all the descriptions mentioned above, we conclude the request for 

review in the case Number 15/PUU-XV/2017 submitted by the Applicants as 

follows: 

1. Articles and norms reviewed in the a quo case were requested and decided by 

the Constitutional Court in case Number 1/PUU-X/2012, but with different 

constitutional reasons and arguments; 

2. The same legal norms that form the basis for imposing taxes on motorized 

vehicles, included in the Law Number 22 of 2009 concerning Road Traffic and 

Transportation, regulating the grouping of heavy equipment as part of 

motorized vehicles, as included in the Explanation of Article 47 paragraph (2) 

letter e part c of the LLAJ Law, has been declared contrary to the 1945 

Constitution and has no binding legal force; 

3. In terms of the legal principles of lex posteriore derogaat legi priore, then as a 

more recent negative legislation, the decision of the previous Constitutional 

Court isruled out by the latter's decision as negative legislation. 

4. From the scope of the legal consequences of the decision and the nature of the 

erga omnes, the decision stating a legal norm is contrary to the 1945 

Constitution and does not have binding legal force, results in the same legal 

norms in other laws that have not been reviewed, automatically not having 

binding legal force; 

5. To confirm its legal certainty, if the same legal norms in other laws are not 

reviewed, then reviewed, then the Constitutional Court only needs to affirm the 

principles of legislation above in taking an attitude towards the application and 

giving a decision that is parallel and in line with the decision stating that the 

legal norms are contrary to the previous 1945 Constitution, and stating that they 

have no binding legal force. 

WITNESSES OF APPLICANTS 

R. Tjahyono Imawan 

Heavy Equipment Is Non-Motorized Vehicles So Heavy Equipment Can Not 

Be subject to Motor Vehicle Taxes 
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A. Correction to the statement of the Government representatives at the 

hearing on July 6, 2017 

1. In the explanation, representatives of the Government stated that the 

imposition of PKB and BBNKB on heavy equipment and large equipment 

had been carried out for a long time in taxation in Indonesia. Collection of 

PKB and BBNKB of heavy equipment and large equipment has been 

carried out since 1934 as stipulated in the Motor Vehicle Tax Ordinance of 

1934 and since 1959 based on Law Number 27 PRP of 1959 concerning 

BBNKB. 

In fact, we, as users of heavy equipment and large equipment for a long 

time, were only taxed by PKB and BBNKB in the early 2000s. 

That happened after the emergence of the Regional Tax Law and Regional 

Retribution Number 34 of 2000. 

It is true that the Motor Vehicle Tax has existed since 1934 which is 

regulated in the Motor Vehicle Tax Ordinance of 1934. But it is not stated 

that heavy equipment and large equipment are included in motorized 

vehicles. 

Even in the Regional Tax and Regional Retribution Law No. 18 of 1997, 

large equipment and heavy equipment are not included in motorized 

vehicles so that they are excluded from PKB and BBNKB. In Law Number 

18 of 1997 in the Explanation of Article 2 paragraph (1a), it is stated: 

"Motor Vehicle Taxes are taxes on ownership and/or control of motorized 

vehicles. Motorized vehicles are all two or more wheeled vehicles along 

with their trailer which are used on public roads, and are driven by technical 

equipment in the form of motors or other equipment which function to 

convert a motorized vehicle in question, excluding large equipment. 

In Law No. 34 of 2000 the definition is changed to: 

“Motorized vehicles are all wheeled vehicles and their trailers that are used 

on all types of road, and are driven by technical equipment in the form of 

engine or other equipment which function to convert a particular energy 

resource into the motion of the motor vehicle concerned, including heavy 

and large mobile equipment”. 
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So the fact is that the collection of motor vehicle taxation on heavy 

equipment was only carried out after 2000 since the emergence of PDRD 

Law Number 34/2000. 

 

 

 

 

 

The chronology is as follows: 

Chronology of the Law of 

PDRD 

(Note: 1934 PKB Ordinance & Law 10/1968 concerning Submission 

of State Taxes: BBNKB, PBA and Regional Head Radio Taxes 

(affirmed by the letter from Minister for Economic Affairs & Wasbang: 

Heavy/Large Equipment is not included as Tax Objects) 

 

Law 18/1997 - Regional Taxes & Regional Retribution (A2B is not 

declared as motorized vehicles, excluded as Tax Objects) 

 

Law 34/2000 concerning PDRD (in the explanation section, Motor 

Vehicles are included in Heavy Equipment) 

 

PP 65/2001 concerning Regional Taxes - Pricing of PKB-A2B/BBN-

A2B 

 

Year 2002.... Emerging PERDA: PKB-A2B/BBNKB especially in 

Kalimantan 

 

And we thought that the change in the definition of inserting heavy 

equipment into motorized vehicles is not made through comprehensive and 

in-depth studies, but only based on the desire to expand the tax object 

blindly. 
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2. The statement of the Government's representatives that heavy equipment 

directly or indirectly could damage the roads. 

Heavy equipment and large equipment that become objects here have 

never used public roads or highways in their operations. So it is not true 

that heavy equipment can damage the road. 

Our heavy equipment is used in mining areas, construction areas, 

agricultural and plantation areas and forestry areas using roads built and 

maintained by their owners without using government funds. Whereas if we 

have to move places and have to pass public roads or highways, the heavy 

equipment is "carried" using the lowbed trailer. (figure) 
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Meanwhile, tronton trucks, cement trucks and others operating on highways 

cannot be called heavy equipment. And this category is indeed classified 

into motorized vehicles and is required to pay PKB and BBNKB. 

3. The statement of the Government representatives that the definition of 

motorized vehicles in the PDRD Law was to close the gap and avoid and 

evade tax as if stated that we entrepreneurs using heavy equipment tried 

to avoid paying taxes, especially PKB and BBNKB. 

The fact is that many employers owning heavy equipment are good 

taxpayers even some of them have received the title of compliant taxpayer 

from the government in this case the Directorate General of Taxes. For our 

work using this heavy equipment, we have also paid Income Tax as well as 

Value Added Tax etc. Our problem and objection is that heavy equipment 

tax is categorized as a Motor Vehicle Tax, even though it is clear that heavy 

equipment is not a motorized vehicle. 

If these employers have tools that can be categorized as motorized vehicles 

and operate on public roads, I am sure that they have carried out their PKB 

and BBNKB obligations properly, correctly and willingly. 

It is necessary to be conveyed to the Honorable Panel of Judges, that since 

the issuance of the Constitutional Court Decree No. 3/PUU-XIII/2015 

stating that heavy equipment is not motorized vehicles as stipulated in the 

LAJ Law, we, members of the Joint Secretariat of the Association of heavy 

equipment users have coordinated with the Ministry The economy and has 

made several meetings to formulate these heavy equipment issues both in 

terms of definitions, regulations and other matters that might be related to 

the Government's revenue from the heavy equipment sector. Whether the 

product will be taxation or retribution it will certainly reviewed 

comprehensively and deeply. Even the possibility of conducting academic 

studies of these heavy equipment is also being studied. 

It shows that we, heavy equipment users don't want to avoid paying taxes. 

But we want to place this tax collection properly and measurably. Of course 

if the collection of this tax is done arbitrarily without a clear basis we will 

correct it. 

4. The Government representatives stated that because as a tax object, the 

heavy equipment would obtain a legal ownership document, where the 
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document could be used as a basis as collateral for loans from 

banks/creditors. So, it can provide and add economic value to heavy 

equipment owners. 

The fact is that we do not get any documents from the government (other 

than letters of receipt for PKB/BBNKB payments) that can add economic 

value to heavy equipment owners. So far, banks/creditors who provide 

loans to us as owners of heavy equipment are only based on invoices from 

the seller and the contract from the employer. This is done because 

creditors certainly assume that heavy equipment is a means of production 

and not merely as property. It is different from motorized vehicles which if 

not used or not operating can still get credit. But, heavy equipment even 

though it is expensive and new will not be able to get financing/credit if there 

is no contract of work or not operating. 

5. The Government Representatives stated that PKB and BBNKB of heavy 

equipment and large equipment was determined as the object of regional 

tax in the PDRD Law based on economic principles and so on. In addition, 

that was based on the principle of sharing a fair tax expense, which is based 

on the theory of maximum power or the ability to pay the tax 

subject/taxpayer. And it was also the principle of enjoyment/benefit 

received by the subject/taxpayer. 

In fact, we do not get the enjoyment/benefit of this heavy equipment tax. If 

motorized vehicles pay PKB/BBNKB tax, then some of the tax will be 

returned to the construction of road infrastructure, bridges, parking lots and 

others which constitute enjoyment and benefits for motor vehicle owners. 

But we, heavy equipment users, still have to build roads, bridges and other 

infrastructure to operate our heavy equipment at our own expense. Or can 

we get benefit if we have to pay PKB/BBNKB, by bringing our bulldozer or 

our 100-ton earthmover truck to take a walk on the protocol roads and park 

in malls? 

6. The Government Representatives stated that the existence of a region that 

does not collect taxes is part of a tax policy and generally applies as a policy 

that is often referred to as a paybacker never policy. 

The fact is that there are inconsistencies for us that make it difficult to 

regulate the budget and the justice in business. 
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How can we compete with our competitors if we work in the area collected 

with PKB/BBNKB while our competitors do not pay PKB/BBNKB. Whereas 

the service tariff with the same type of tool will certainly be the same, but 

the cost will be different due to the different tax treatment. 

Aside from being a lay person, we also ask from the legal side, what is the 

legality of the Regional Government employees who do not implement the 

Law because they do not collect. Because this was often conveyed to us 

by Dispenda officials who collected this tax stating that they are guilty if they 

do not collect. 

As members of community of heavy equipment users we believe that the 

Decision of the Constitutional Court Judges in Decision No. 3/PUU-

XIII/2015 which states that Heavy Equipment is not motorized vehicles or 

modes of transportation but means of production is very true. So, according 

to our opinion as laymen, all the treatment and rules of motorized vehicles 

that are applied to heavy equipment and large equipment are irrelevant. As 

we saw it in the May 2017 Constitutional Court calendar. 

[2.3] Considering whereas in respect of the Applicants' application, the President 

conveyed his statement in the hearing on July 6, 2017 and submitted the written 

statement submitted at the Registrar's Office of the Court on July 11, 2017, which 

was essentially as follows: 

I. APPLICANTS' APPLICATION SUBJECT 

1. The provisions in Article 1 point 13 of the PDRD Law that place heavy 

equipment as motorized vehicles have caused legal uncertainty because 

as if there are two conflicting legal norms that apply to heavy equipment, 

namely heavy equipment as motorized vehicles and heavy equipment as 

not motorized vehicles, even though the heavy equipment includes the 

same types such as excavators, bulldozers, and others. How is it possible 

if, for example, an excavator or bulldozer as a heavy equipment is decided 

by the Constitutional Court as not motorized vehicle under the Law Number 

22 of 2009 on Road Traffic and Transportation (hereinafter referred to as 

LLAW Law), however, in other parts under the PDRD Law they are still part 

of motorized vehicles. 

2. Therefore, taking into account the differences in characteristics of 

movement, size, control room, transportation monitoring equipment on the 
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highway, requirements and equipment, drivers, and modifications between 

heavy equipment and motorized vehicles, it can be concluded that heavy 

equipment and motor vehicles are different and not can be compared. 

3. With the position of Heavy Equipment that has been issued from the 

category of Motor Vehicles in accordance with the decision of the 

Constitutional Court in case Number 3/PUU-XIII/2015, then mutatis 

mutandis category of heavy equipment as motorized vehicles in Article 1 

point 13 of the PDRD Law and its derivatives Article 5 paragraph (2), Article 

6 paragraph (4) and Article 12 paragraph (2) must be considered contrary 

to the 1945 Constitution and no longer have binding legal force. 

4. The similarity of provisions for heavy equipment and motorized vehicles 

results in the consequences of legal uncertainty and injustice for the 

community in the form of various types of heavy equipment that will be 

applied by the Motor Vehicle Tax considering the large number and types 

of heavy equipment circulating in the community. Likewise the application 

of PKB and BBNK which in fact still differs in every region. 

5. For the sake of public order which is a means of ensuring peace, a 

harmonious life to achieve a common goal, it is necessary to apply 

differences between heavy equipment and motorized vehicles by revoking 

Article 1 point 13, Article 5 paragraph (2), Article 6 paragraph (4) , Article 

12 paragraph (2) of PDRD Law. 

II. LEGAL STANDING OF APPLICANTS 

Regarding the legal standing of the Applicants, the Government gave an 

explanation that: 

1. Basically the subject matter proposed to be reviewed in the Applicants' 

application this time is an objection to the heavy equipment included as a 

motor vehicle in the a quo Law so that it is subject to Motor Vehicle Tax 

(PKB) and Motor Vehicle Title Transfer (BBNKB) Customs on the heavy 

equipment . According to the Government, the objections submitted by the 

Applicants are more on constitutional than constitutional review. 

2. Whereas the provisions of Article 1 number (13), Article 5 paragraph (2), 

Article 6 paragraph (4), and Article 12 paragraph (2) of Law Number 28 of 

2009 concerning Regional Taxes and Regional Retribution have been 

requested for review, and have been decided by the Constitutional Court 
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with Decision Number 1/PUU-X/2012 on January 8, 2012 with the decision 

to reject the entire Applicants' application so that the application for judicial 

review of the aforementioned provisions was nebis in idem. In accordance 

with the provisions of Article 60 paragraph (1) of Law Number 24 of 2003 

concerning the Constitutional Court it expressly states that "Regarding the 

content of paragraphs, articles, and/or parts of the law that have been 

reviewed, review again cannot be requested". 

Therefore, the Government is of the opinion that the Applicants in this 

application do not meet the qualifications as the party with the legal 

standing as intended by the provisions of Article 51 paragraph (1) of Law 

Number 24 Year 2003 concerning the Constitutional Court as amended by 

Law Number 8 Year 2011, or based on previous Constitutional Court 

decisions. 

Therefore, according to the Government, it was appropriate, reasonable 

and right if the Chairperson and Constitutional Court Judges wisely stated 

that the Applicants' application could not be accepted (niet ontvankelijk 

verklaard). 

III. STATEMENT OF THE GOVERNMENT ON THE MATERIAL REQUESTED TO 

BE REVIEWED 

A. PHILOSOPHICAL GROUNDS 

1. In accordance with the provisions of Article 23A of the 1945 

Constitution, taxes and other compulsory levies for state purposes are 

regulated by law. Thus, there are no taxation imposed on the people, 

without the approval of representatives. This principle is one form of 

recognition and guarantee of citizens' rights (in this case Taxpayers) so 

that they are not subject to taxes or other levies by the government 

arbitrarily. 

2. Tax is one of the sources of state revenue that is very meaningful for 

the implementation and improvement of national development as the 

implementation of Pancasila which aims at improving the prosperity 

and welfare of the people. Therefore, taxes need to be managed by 

increasing the participation of the community in accordance with their 

capabilities. 
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3. Indonesia as a legal state that upholds the rights and obligations of 

citizens has placed taxation as one of the manifestations of obligations 

for its citizens as a means of financing state administration and 

development. In connection with that matter, the provisions of Article 

23A of the 1945 Constitution provide a legal basis for the state in 

collecting taxes on the people. 

4. Whereas Article 33 of the 1945 Constitution states that the economy is 

structured as a joint effort based on the principle of family. Therefore, 

tax collection must be based on principles that are in accordance with 

the sense of the Indonesian Nation, namely kinship and mutual 

cooperation. 

5. Lands and the natural wealth contained in it must be able to provide 

benefits and/or better socio-economic position for people or entities that 

have the right to it or obtain benefits from it. Therefore, it is fair that they 

are obliged to provide a portion of the benefits or pleasures they obtain 

to the state through taxes. 

6. Lands and the natural wealth contained in it must be able to provide 

benefits and/or better socio-economic position for people or entities that 

have the right to it or obtain benefits from it. Therefore, it is fair that they 

are obliged to provide a portion of the benefits or pleasures they obtain 

to the state through taxes. 

7. It is also one form/reflection of the principle of justice for the citizens of 

the community which their environmental benefits are taken, because 

the tax collected will be returned as much as possible for the prosperity 

of the people. 

8. According to some experts, besides functioning as a budgetair, namely 

as a source of funds for the government to finance its expenses, tax 

also functions as a regulerend, namely as a tool to regulate or 

implement government policies in the social and economic fields. 

9. In drafting laws in the field of taxation as mandated by Article 23A of 

the 1945 Constitution, lawmakers also consider the system of 

government administration in Indonesia which adheres to the principle 

of autonomy and co-administration as stipulated in the provisions of 

Article 18 of the 1945 Constitution. 
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10. In order to execute the mandate of Article 23A of the 1945 Constitution 

and by observing the provisions of Article 18 of the 1945 Constitution, 

the PDRD Law was drafted which regulates the imposition of PKB and 

BBNKB, including in this case heavy equipment and large equipment. 

11. The imposition of PKB and BBNKB on heavy equipment and large 

equipment has been carried out for a long time in taxation in Indonesia. 

Collection of PKB and BBNKB of heavy equipment and large equipment 

has been carried out since 1934 as stipulated in the Motor Vehicle Tax 

Ordinance of 1934 and since 1959 based on Law Number 27 PRP of 

1959 concerning Customs for the Motorized Vehicles Title Transfer, 

based on considerations including: 

a. personal property tax category; 

b. directly or indirectly it can damage roads; 

c. easy to administer and and not easily hidden; 

d. the tariff is relatively small compared to other vehicles and is not 

subject to weight so it does not cause a high cost economy. 

e.  

12. Whereas, therefore, it can be concluded that the objective and purpose 

of legislators establishing PKB and BBNKB is one of the important 

sources of regional income to finance the implementation of regional 

governance. 

B. Explanation of the Government on the judicial review of the provisions 

of Article 1 Number (13), Article 5 Paragraph (2), Article 6 Paragraph 

(2), Article 6 Paragraph (4), and Article 12 Paragraph (2) of Law 

Number 28 Year 2009 concerning Taxes Regions and Regional 

Retribution on the 1945 Constitution of the Republic of Indonesia 

In connection with the arguments and assumptions of the Applicants in their 

application, the Government provides the following information: 

1) Application for judicial review of the provisions of a quo nebis in 

idem 

a. Whereas the provisions of Article 1 number (13), Article 5 

paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) 

of Law Number 28 of 2009 concerning Regional Taxes and 

Regional Retribution have been requested for review, and have 
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been decided by the Constitutional Court with Decision Number 

1/PUU-X/2012 on January 8, 2012 with the decision to reject the 

entire Applicants' application. 

b. In the decision, the Constitutional Court argued that the point is: 

1) Whereas the definition of "motorized vehicles" included in the 

PDRD Law as lex generalis does not refer to the definition of 

"motorized vehicles" listed in the Traffic Law as lex specialis, 

because the PDRD Law has broadened the definition of 

motorized vehicles including heavy equipment and large 

equipment, which in the Traffic Law is not categorized as such. 

2) The definition of motorized vehicles in the PDRD Law is a form 

of reformulation that gives limits to the Regional Government 

regarding which objects can be subject to regional taxes or 

retribution; 

3) The definition of motorized vehicles in the PDRD Law is to 

close gaps and avoidance and evasion of taxes and facilitate 

tax administration and other purposes; 

4) The PDRD Law is a lex specialis which regulates the basis for 

collecting regional taxes and retributions, especially related to 

the provisions regarding collection of regional taxes on heavy 

equipment and large equipment. 

c. Regarding the Constitutional Court's consideration of the 

differences in definition of motorized vehicles, this is in line with 

Attachment II number 104 of Law 12 of 2011 which states that 

"Formulation of the definition of a statutory regulation may be 

different from the other regulations because it is adjusted to the 

needs related to the material to be arranged". 

Furthermore, the definition of motorized vehicles in the PDRD Law 

is a re-formulation, Attachment II number 103 of Law 12 of 2011 

states that "If the definition of a statutory regulation is reformulated 

in the legislation to be established, the formulation of the definition 

must be the same as the that in the applicable laws and regulations. 

" 
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d. Although the case touchstones Number 1/PUU-X/2012 are not all 

the same as the a quo case, the material review is the same, 

namely the objection to the imposition of heavy equipment tax so 

that the application for judicial review of the provisions is a quo 

nebis in idem. 

2) The decision of the Constitutional Court case Number 3/PUU-

XIII/2015 does not conflict with the provisions of the PDRD Law 

which categorizes heavy equipment as tax objects. 

a. Whereas the case decision Number: 3/PUU-XIII/2015 is related to 

the material test on the Explanation of Article 47 paragraph (2) letter 

e of the LLAJ Law; 

b. Even though the decision of the Constitutional Court states that the 

explanation of Article 47 paragraph (2) letter e Part C of the LLAJ 

Law is stated not to have binding legal force, but it does not mean 

that heavy equipment is not/can not be categorized as tax object. 

c. The decision of the Constitutional Court Number 3/PUU-XIII/2015 

above, is only related to the regulation of heavy equipment as 

motorized vehicles that cannot be subject to the same requirements 

as the those for motorized vehicles in general operating on 

highways namely motorbikes and cars. 

d. This can be seen from the consideration of the Court's law as 

follows (page 92 (3.17): 

1) The Court considers heavy equipment is vehicles and/or 

equipment that are driven by motorcycles, but not vehicles in 

the sense set by Law LLAJ. Thus, the regulation of heavy 

equipment as motorized vehicles should be exempted from the 

LLAJ Law, or at least heavy equipment is not subject to the 

same requirements as those for motorized vehicles in general 

operating on highways, namely motorbikes and cars; 

2) Require heavy equipment to meet the same technical 

requirements as the requirements for motorized vehicles in 

general, even though both have very different characteristics, 

which are contrary to Article 28D paragraph (1) and Article 1 

paragraph (3) of the 1945 Constitution. 
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e. Whereas the technical requirements of motorized vehicles in 

general which may not be applied to heavy equipment are 

regulated in Article 48 of the LLAJ Law, namely: 

Second Part 

Technical Requirements and Roadworthiness of Motor 

Vehicles 

Article 48 

(1) Any Motor Vehicle to be operated on the road shall meet 

technical and roadworthiness requirements 

(2) The technical requirements as referred to in paragraph (1) 

consist of: 

a . structure; 

b . set; 

c . size; 

d . car body; 

e . motor vehicle technical design in accordance with the 

purposes. 

f . loading; 

g . use; 

h . Motorized Vehicle Trailer; and/or 

i . attachment of motorized vehicles. 

(3) The roadworthiness requirements as referred to in paragraph 

(1) are determined by the minimum performance of the Motor 

Vehicle measured at least consisting of: 

a . exhaust gas emission 

b . noise; 

c . Efficiency of Main Brake System; 

d . Efficiency of Parking Brake System; 

e . Front wheel kick; 

f . horn; 

g . transmit power and direction of the main light beam test; 

h . Rotary radius; 

i . speedometer accuracy; 

j . conformity of wheel performance and tire condition; and 
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k . conformity of engine power against the weight of the 

Vehicle. 

f. Whereas in the technical and roadworthiness requirements of 

motorized vehicles regulated in the LLAJ Law, there is absolutely 

no regulation regarding tax obligations for heavy equipment, 

because the provisions regarding taxation are regulated in 

separate laws, namely the PDRD Law. 

g. Whereas the Applicants have misunderstood the principle of 

taxation of motorized vehicles, as if heavy equipment cannot be 

taxed, because heavy equipment does not operate on the highway. 

h. Whereas the Government needs to explain, in principle, every 

property owned (property), including heavy equipment, can be 

taxed. 

i. Whereas accordingly, case decisions Number 3/PUU-XIII/2015 are 

only related to the technical requirements of heavy equipment 

which cannot be equated with motorized vehicles in general. 

Therefore, the case decision No. 3/PUU-XIII/2015 cannot be used 

as the basis for the reason for submitting a request for a judicial 

review of the imposition of tax on heavy equipment as stipulated in 

the PDRD Law. 

3). Heavy equipment is an object of tax 

a. As the Government has explained above the meaning of motorized 

vehicles contained in the LLAJ Law, the principle is different from 

the meaning of motorized vehicles in the PDRD Law. 

b. The formulation of the definition of motorized vehicles contained in 

the PDRD Law has fulfilled the principle of clarity of formulation, so 

as not to cause an interpretation in its application. 

c. Aside from being a property, taxation of heavy equipment is in fact 

needed not only by the Regional Government as a source of 

regional revenue, but also by the owner of the heavy equipment, 

because as a tax object, the heavy equipment will obtain legal 

ownership documents, which can used as a basis as collateral for 

loans from banks/creditors, so as to provide added economic value 

for owners of heavy equipment. 
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d. The meaning/understanding of motorized vehicles regulated in the 

PDRD Law is intended to categorize/classify the types of 

goods/services that can be taxed by the Regional Government. 

e. Determination of PKB and BBNKB of heavy equipment and large 

equipment as objects of regional tax in the PDRD Law is based on 

the principle of regional autonomy and fiscal decentralization 

policy. In addition, it is also based on the principle of fair tax burden 

distribution, which is based on the theory of maximum power (ability 

to pay) the subject of tax/taxpayers and the principle of 

enjoyment/benefit received by tax subjects/taxpayers. 

f. Whereas this is in accordance with the principle of regional 

autonomy, where the regions are given the widest possible 

authority to explore the sources of regional revenue that are 

adjusted to the potential, conditions and needs of the region, that it 

is possible for two regions to impose different tariffs as a 

consequence of the transfer of tax power to the regions. 

g. Whereas the Government can convey that the potential of PKB and 

BBNKB for heavy equipment and large equipment in each region is 

very different, for regions that have adequate potential, we can be 

sure to assign heavy equipment and large equipment as objects of 

PKB and BBNKB, and vice versa. 

h. Whereas in relation to the Applicants' arguments in their application 

stating that the implementation of PKB and BBNKB between 

regions varies because there are regions which until now have not 

applied PKB and BBNKB to heavy equipment, this is a 

consequence of the submission of tax management power to 

regional governments. 

i. That thus, it is clear that the PDRD Law provides discretion in the 

form of a policy not to collect taxes to the regions on the grounds 

of their tax motivation, potential, climate improvement and 

investment. 

j. Whereas the existence of a region that does not collect taxes 

is part of a tax policy and generally applies as a policy that is 

often referred to as a pay backer never policy, so that as 
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argued by the Applicants in their applicatin if the application 

of PKB and BBNKB in fact varies where there are which 

imposes collections of PKB and BBNKB and there are regions 

which until now have not applied PKB and BBNKB application 

to heavy equipment. 

k. Based on the data we collected up to 2015, the number of regions 

that have implemented the PKB are as many as 34 provinces, 

where the percentage obtained by the regions is 0.001% up to 

1.817% of total regional revenues with a total value of Rp. 

185,903,098,831,- 

l. Whereas the collection of PKB and BBNKB of heavy equipment 

and large equipment is one component in the Locally-Generated 

Revenue (PAD) of these regions. In addition, collection of PKB and 

BBNKB on heavy equipment is needed to finance repairs to 

environmental damage as a result of the operation of heavy 

equipment and large equipment. 

Based on the explanation and argumentation above, the Government can 

conclude that the definition of motorized vehicles in the PDRD Law does not 

refer to the LLAJ Law and is a form of reformulation that gives limits to the 

Regional Government regarding which objects can be subject to regional taxes 

or retribution. This is also stated in the consideration of the Constitutional Court 

in Decision Number 1/PUU-X/2012. 

IV. PETITUM 

Based on the explanations and arguments mentioned above, the Government 

pleaded to the Chairperson/Panel of Judges of the Constitutional Court to 

examine, hear and decide upon a constitutional review of the a quo provisions 

of the 1945 Constitution of the Republic of Indonesia, which could provide a 

decision as following: 

1. Rejecting the application for review of all Applicants (void) or at least stating 

that the applicatioin for review of the Applicants cannot be accepted (niet 

onvankelijke verklaard); 

2. Receiving the President's Statement as a whole; 

3. Stating the provisions of Article 1 number (13), Article 5 paragraph (2), 

Article 6 paragraph (4), and Article 12 paragraph (2) of Law Number 28 of 
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2009 concerning Regional Taxes and Regional Retributions that do not 

conflict with the 1945 Constitution. 

Thanks for the Chairperson/Panel of Judges of the Constitutional Court of the 

Republic of Indonesia for being attentive. 

In addition, the President also submitted an expert and two witnesses who 

were heard by his statement at the trial on August 28, 2017, which were basically 

as follows: 

PRESIDENT'S EXPERT 

A. Anshari Ritonga 

1. Provisions of Article 1 number 13, Article 5 paragraph (2), Article 6 paragraph 

(4), and Article 12 paragraph (2) of Law Number 28 of 2009 concerning 

Regional Taxes and Regional Retributions, which according to the Applicants 

are contrary to Article 1 paragraph (3), Article 27 paragraph (1), Article 28D 

paragraph (1) and Article 28I paragraph (2) of the 1945 Constitution of the 

Republic of Indonesia, that according to the applicants: 

(1) The provisions of Article 1 point 13 of the PDRD Law which includes heavy 

equipment and large equipment in the sense of motorized vehicles violate 

the principle of conformity between the types of hierarchy and material 

content, as well as the clarity principle of the formulation referred to in 

Article 5 letter c and letter f Law Number 12 of 2011 concerning 

Establishment of Legislation. 

(2) Determination of motorized vehicles including heavy equipment used 

outside public roads to be subject to (i) Motor Vehicle Tax/PKB (Article 5 

paragraph (2)) at a rate of 0.1% - 0.2% (Article 6 paragraph (4) ), and (ii) 

Imposition of Title Transfer for motorized vehicles for vehicles of heavy 

equipment that do not use public roads at a rate of 20% for the first delivery 

and 1% for the second handover and so on [Article 12 paragraph (2)]. 

Has caused for the applicants: 

(i) Legal uncertainty and injustice and discriminatory treatment, 

(ii) Which violate and harm the constitutional rights of the Petitioner. 

2. Regarding the determination of large equipment and heavy equipment that do 

not use public roads in the sense of motorized vehicles 

Definition and purpose of the intended vocabulary "large equipment of heavy 

equipment that does not use public roads" (hereinafter abbreviated as heavy 
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equipment) in motorized vehicles of heavy equipment according to the Road 

Traffic and Transportation Law (LLAJ Law) Number 22 of 2009 different from 

the intent vocabulary of motorized vehicles in the Regional Tax and Regional 

Retibration Act No. 28 of 2009. 

 Road Traffic and Transportation Law (LLAJ) Number 22 of 2009 regulates: 

Article 1 number 7 : A vehicle is a transport on a road consisting of motorized 

vehicles and non-motorized vehicles. 

Number 8: Motor vehicle is any vehicle driven by mechanical 

equipments in the form of machines other than vehicles 

running on rail tracks. 

Number 2: Traffic is the movement of vehicles and people in the road 

traffic space. 

In accordance with Article 3, the LLAJ Law is held with the aim of realizing LLAJ 

services that are safe, secure, orderly and orderly etc. Therefore, arrangements 

need to be made including: (i) vehicle registration and identification, (ii) SIM 

testing and issuance (Article 7), and (iii) operational management related to 

road use (Article 12). 

 Management of related LLAJ operations includes: 

a. Vehicle weight and load, its effect on road 

maintenance/damage. 

b. Large vehicles and public transport vehicles related to the 

regulation of smooth road traffic. 

c. Impact of pollution caused by motorized vehicles related to 

the type of engine including heavy equipment. 

d. Testing and granting SIM for driver/road user safety. 

 Determination/grouping of motorized vehicles and non-motorized 

vehicles, individual motor vehicles and public vehicles, and 

motorized vehicles of heavy equipment are related to the 

regulation of traffic related matters as mentioned above. 

 The PDRD Law Number 28 of 2009 regulates: 

Article 1 number 10 : Regional Tax, hereinafter referred to as Tax, is a 

mandatory contribution to the Region that is owed by an 

individual or entity that is of a nature based on the Law, 



 

 

100 

 

by not receiving direct compensation and being used for 

Regional needs for the greatest prosperity of the people. 

 Regional taxes and regional retribution are important 

sources of regional income to finance the implementation 

of regional government (consideration). 

number 12: Motor Vehicle Taxes are taxes on ownership and/or 

control of motorized vehicles. 

Number 14: Motor Vehicle Title Transfer Customs is a tax on the 

surrender of motorized vehicle ownership rights as a 

result of a two-party agreement or unilateral act or 

condition that occurs due to buying and selling, exchange, 

grant, inheritance, or income into a business entity. 

Number 15: Motor Vehicle Fuel Tax is a tax on the use of motorized 

fuel. 

Number 13: Motorized Vehicles are all wheeled vehicles and their 

trailers which are used on all types of road, and are driven 

by technical equipment in the form of motorcycles or other 

equipment ... including heavy equipment and large 

equipment that uses wheels and motorbike ....... etc. 

 Grouping of motorized vehicles, motorized vehicles of 

heavy equipment is in the framework of classifying 

ownership of assets that reflect the value (the value of 

heavy equipment motor vehicles is higher than the value 

of ordinary motor vehicles). 

 The value of vehicles (whether public transportation, 

private vehicles or large vehicles/equipment) is the basis 

for imposing PDRD (motor vehicle tax, motorized vehicle 

fuel tax), both for individual, body and government 

property. 

Note: 

1). Related to the Explanation of Article 47 paragraph (2) 

letter e part c in the LLAJ Law Number 22 Year 2009, 

insofar as it is not operated through highway traffic, there 
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is no Motor Vehicle Registration Certificate (STNK) and a 

Driving License (SIM) is not required. However, it is 

regulated, among others, to: (a) regulate which roads may 

be related to vehicles or those that will transport them 

(roads are divided into class I, class II, class III, and class 

IV (Article 19); (b) regulation of using fuel , because all 

vehicles take from the procurement of fuel for public 

motorized vehicles (gas stations), and (c) the impact of 

pollution caused by heavy equipment vehicles is greater 

or equal to the pollution that occurs on ordinary motorized 

vehicles. 

2). The decision of the Constitutional Court Number: Put-

3/PUU-XIII/2015 which states the explanation of Article 47 

paragraph (2) letter e part c of the LLAJ Law Number 22 

Year 2009 is declared invalid and/or does not have legal 

force, only applies to those related to regulation road 

transport traffic as referred to in Law Number 22 Know 

LLAJ 2009, and is not related and not affected by the 

imposition of regional taxes and regional retribution as 

intended in Article 1 point 13, Article 5 paragraph (2), 

Article 6 paragraph (4), Article 12 paragraph (2) PDRD 

Law Number 28 of 2009. 

3). If the PDRD of a motor vehicle tax or a Title Transfer 

Customs is not imposed on the property of the motorized 

vehicles of heavy equipment with relatively large value, it 

is very unfair compared to the same PDR for motorbikes, 

bajaj, or motorized helicak which ownership is subject to 

motor vehicle tax and the title transfer fee. 

3. Before the PDRD Law Number 28 of 2009 and LLAJ Law Number 22 of 2009 

were issued, Motor Vehicle Taxes and Title Transfer Customs had been applied 

in Indonesia. 

1). Background 

In the same year an income tax was imposed (Ordinance and incomsten 

belasting 1908) for entities that carried out business activities and 
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specifically for Europeans in 1908, and Household Taxes were also applied 

(Ordonantie op de personeele belasting in 1908, stbld 1908 Number 13) 

Then after the general income tax was applied without distinguishing 

ethnicity and nation by Ordane op de Herziene Incomsten belasting 1920, 

year 1920 Number 312, following the imposition of the Taxation of 

Indonesian Verification Document/stbld 1923 Number 425 (for Java and 

Madura), and Indonesian Verification Order, stbld 1928 Number 342, then 

Ordantie Transfer of Customs Fee in 1924, 1924 Number 405 and Wealth 

Tax (Ordinance Tax Wealth, 1932, Number 405, followed by Motor Vehicle 

Tax in 1934). 

Based on the power of Article I of the Transitional Rules of the Republic of 

Indonesia-1945 Constitution, which states "All existing laws and regulations 

remain valid as long as there are no new ones under this Constitution", then 

the above taxes applied until a new replacement law was made after tax 

reforms which began in 1983. 

(1) With Law Number 12 of 1985 concerning Land and Building Taxes, 

several laws or ordinances that were previously in force were declared 

null and void, including (i) Wealth Taxes based on the 1934 PKK 

Ordinance, (ii) Household Taxes (Ordonie op de personeele belasting 

In 1908, Verponding Ordinance in 1923 and 1928, 

 Thus wealth (money, money equivalent, land/building and other 

property) no longer owed wealth tax, only land and buildings were 

subject to tax, namely the Land and Building Tax (PBB) based on 

Law Number 12 of 1985, starting June 1, 1986 

(2) With Law Number 21 of 1997, Tax on Title Transfer based on the 1924 

Tax Wealth Ordinance Number 405 was declared invalid, and replaced 

with a Tax on the Land and Building Rights (BPHTB) based on Law 

Number 21 of 1997. 

(3) Whereas for other assets other than land and buildings, the tax was 

submitted to the Regional Government, regulated in the Regional Tax 

Law and Regional Retribution Number 28 of 2009 including Motor 

Vehicle Taxes and Motor Vehicle Title Transfer Customs for motor 

vehicle ownership. 
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2). Inclusion of motorized vehicles including "Heavy equipment and large 

equipment which uses wheels and motorbikes and is not permanently 

attached" in Article 1 point 13 of the PDRD Law, according to the applicants, 

creates uncertainty "what includes motorized vehicles and what is not 

included motorized vehicles", with reference to Article 5 letter c and f of Law 

Number 12 Year 2011, it has caused uncertainty. 

Article 1 number 13 of the PDRD Law Number 28 of 2009 which reads: 

"Motorized vehicles are all wheeled vehicles and their trailers that are used 

on all types of road, and are driven by technical equipment in the form of 

engine or other equipment which function to convert a particular energy 

resource into the motion of the motor vehicle concerned, including heavy 

equipment and large equipment which in its operation uses wheels and 

motors and is not permanently attached and motorized vehicles operated 

in water." 

(1) The provisions of Article 1 point 13 of the PDRD Law Number 28 of 

2009 are in giving restrictions on vehicles or equipment as property that 

are objects of PDRD, not in the framework of regulation referred to in 

Law LLAJ Number 22 of 2009, whose purpose is to regulate related 

traffic management: 

i. Road user management in managing the good traffic, 

ii. Regulating road users (class I to class IV) related to the impact of 

road damage/maintenance.  

iii. Regulates things related to environmental pollution from the effects 

of motor vehicle pollution. 

iv. For the purpose of vehicle testing and licensing in the context of 

safety of vehicle users. 

(2) In the context of implementing broad regional autonomy based on Law 

No. 32 of 2004, the authority to impose local taxing needs to be 

strengthened to empower regional potentials in improving regional 

welfare in particular and national development in general, with Law No. 

28 of 2009, the definition of motorized vehicles as the PDRD object is 

broadened, including motorized vehicles of heavy equipment and 

motorized vehicles operated in water. 
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(3) Further arrangements in Article 5 paragraph (2), Article 6 paragraph (4), 

and Article 12 paragraph (2) are the performance of provisions in Article 

1 number 13 which regulates the basis for imposing taxes at PKB and 

BBNKB rates, for motorized vehicles weight as property that is the 

object of Regional Tax and Regional Retribution (PDRD). 

(4) Before the PDRD Law Number 28 of 2009 came into effect, Motor 

Vehicle Taxes and Motor Vehicle Title Transfer Customs have been 

and are still valid in Indonesia. 

The imposition of Motor Vehicle Taxes is based on the Motor Vehicle 

Tax Ordinance, the latest under Law Number 27/Prp Year 1959, and 

does not distinguish between heavy vehicles and large vehicles that 

are used on road or off road, all is subject to Motorized Vehicle Taxes 

and Motorized Vehicles Title Transfer Customs. 

Conclusion 

(1) The regulation of imposition of local taxes based on Law No. 28 of 2009 is in 

accordance with the mandate of Article 23A of the 1945 Indonesian Constitution 

(third amendment), that "Taxes and other levies that are forced for state 

purposes are regulated by law" Law No. 28 of 2009 is a guideline for collection 

of regional taxes and regional retribution that apply to all provinces, districts and 

municipalities throughout Indonesia. 

(2) The formulation stated in the PDRD Law Number 28 of 2009 including Article 1 

number 13, is quite clear. By referring to the Positive Legal Theory of Hans 

Kelsen in the General Theory of Law & State, that the law is the applicable 

positive law to be implemented, and justice is legality, namely the legal one as 

stipulated in the applicable law. Then there is no reason to declare based on 

Article 5 letter c and letter f of Law Number 10 of 2004 in conjunction with Law 

Number 12 of 2011, that the regulation in Article 1 number 13 does not pay 

attention to the principle of compatibility between types of hierarchies with 

material content, resulting  in uncertainty of law as stated by the applicants. 

(3) The applicable positive law is valid for all persons or entities without 

discrimination, then Article 1 paragraph 13, Article 5 paragraph (2), Article 6 

paragraph (4) and Article 12 paragraph (2) related to the imposition of PDRD 

for property in the form of vehicles motorized heavy equipment either moving 
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alone or transported by motorized vehicles, are PDRD objects that must be 

subject to Motor Vehicle Taxes. 

i. The discussion and ratification of the PDRD Law has followed the process 

according to the applicable procedures discussed in the DPR. 

ii. Regulating in the PDRD Law is for legal certainty, and becomes a guideline 

for Regional Governments in collecting regional taxes and regional 

retribution. 

iii. In fulfilling taxes as a state obligation, justice is legality, which is according 

to what is stipulated in the law. Therefore the fulfillment of obligations under 

the law cannot be classified as a person's or personal constitutional 

damages. 

 If property in the form of heavy equipment motorized vehicles is not subject to 

PDRD, then this would be very unfair because assets in the form of motorbikes, 

bajaj, or helicak are also subject to PKB and BBNKB. 

(4) Through the same judicial review request for the same articles, namely Article 

1 number 13, Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 

paragraph (2) of the PDRD Law Number 28 of 2009, which has been decided 

by the Court The Constitution with Number 1/PUU-X/2012, related to the 

Applicants' objection to the provisions in Article 1 number 13 it stipulates that 

heavy equipment as motorized vehicles will have an impact on the imposition 

of Motorized Vehicle Taxes and Motorized Vehicles Title Transfer Customs, and 

the Constitutional Court has made a decision to reject. 

The review application discussed now also has the same material and 

objectives, namely the objection that heavy equipment that does not use public 

roads is classified as motorized vehicles. With the description as stated earlier, 

the statement of "heavy equipment vehicles" does not involve traffic equipment 

as referred to in Law LLAJ Number 22 of 2009, but in identifying assets/property 

that are objects of PDRD, which do not distinguish whether transporting or 

moving on road or off road. 

PRESIDENT'S WITNESS 

Ismiati 

With regard to the request for judicial review (constitutional review) of Article 1 

number 13, Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph 

(2) of Law Number 28 of 2009 concerning Regional Taxes and Regional Retribution 
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(PDRD Law) on the provisions of Article 1 paragraph (3), Article 27 paragraph (1), 

Article 28D paragraph (1), and Article 28I paragraph (2) of the 1945 Constitution 

which are requested by PT. Tunas Jaya Pratama, PT. Mappasindo, and PT. 

Gunungbayan Pratamacoal, hereby please allow me Dra. Hj. Ismiati, M.Sc, as the 

Head of the Regional Revenue Agency of East Kalimantan Province, according to 

a letter from the Director General of Fiscal Balance, Ministry of Finance of the 

Republic of Indonesia, Number: S-988/PK/2017, August 7, 2017, regarding the 

application as a fact witness to give a statement as follows: 

First of all, we need to say that all the information that we gave in this 

honorable session is the fact that exist in the Province of East Kalimantan. 

Administratively, the autonomous region of East Kalimantan Province consists of 3 

cities and 7 districts, with a land area of approximately 129 thousand km2 and a 

population of 3.7 million people. East Kalimantan is blessed by Allah SWT in the 

form of very potential natural resources, especially in the oil and gas, coal, and 

forestry and plantation sectors. The entire area of East Kalimantan Province, 

687,288.6 Ha is PKP2B mining area, which is in 9 (nine) Districts, except Penajam 

Paser Utara District. 

Mining, forestry and plantation companies operating in the East Kalimantan 

region until 2017 reached 1,884 companies with the number of heavy equipment 

recorded at 5,878 units, both individual businesses, entities and mining business 

activities carried out under the coal mining business agreement (PKP2B) . Based 

on data from the Mining Office of East Kalimantan Province, in 2016 the amount of 

coal production reached 219.2 million metric tons and was one of the biggest 

contributors in Indonesia. In the last 5 (five) years, the average coal production in 

East Kalimantan reached 230.0 million metric tons. As a matter of consideration for 

the Honorable Panel of Judges, we enclose the details of the realization of 

baturbara production in the last 5 years in East Kalimantan (Appendix 1A). 

As we know, the implementation of fiscal decentralization in Indonesia 

includes 2 (two) aspects, namely the expenditure aspect (expenditure assignment) 

in the form of transfers from the center to the regions and income aspects (revenue 

assignment) in the form of granting authority to collect regional taxes and 

retributions. Based on the PDRD Law, the Province is given the authority to collect 

5 (five) types of taxes, namely Motor Vehicle Tax (PKB), Motorized Vehicle Title 
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Transfer Customs (BBN-KB), Motor Vehicle Fuel Tax (PBB-KB), Surface Water 

Tax, and Cigarette Tax. 

All said Provincial Tax revenues are distributed to the regency/city area 

based on a certain percentage according to the PDRD Law. Especially for PKB and 

BBN-KB, the revenue is distributed to the regency/city by 30% (thirty percent) of the 

realization of the receipt of the two types of tax. 

Taxes on Heavy Equipment are one source of Locally Generated Revenue 

(PAD). Tax collection on heavy equipment surely must be in accordance with the 

provisions of the legislation. The Regional Government of East Kalimantan 

Province has carried out tax collection on Heavy Equipment since 2002 based on 

Regional Regulation No. 04 of 2002 concerning PKB and BBN-KB with reference 

to Law No. 34 of 2000. 

Furthermore, on September 15, 2009, the Government established Law 

Number 28 of 2009 concerning Regional Taxes and Regional Retributions which 

also regulated the Taxes on Heavy Equipment. The Government of East 

Kalimantan Province followed up by establishing Perda Number 01 of 2011 

concerning Regional Taxes as amended by Perda Number 8 of 2014. 

As an area rich in mining, forestry and plantation potential, in order to 

implement sustainable development, one of the sources of the PAD is the tax on 

heavy equipment. Every company operating in the mining, forestry and plantation 

sector generally uses heavy equipment. Especially in the mining sector, the use of 

heavy equipment is used, both in the stages of exploration and exploitation. 

Not all companies that use heavy equipment have fulfilled their obligations 

to pay taxes on heavy equipment. In 2016, from 5,878 units of heavy equipment 

operating in East Kalimantan, only 5,370 units paid taxes. While the rest, namely 

508 units have not paid their taxes with the level of compliance reaching more than 

91% (ninety-one percent). For companies that have not carried out their obligations, 

we always appeal and make persuasive approaches so that they can pay off their 

tax debt before sanctions are implemented (law enforcement) in accordance with 

the provisions of the legislation. 

Based on the data available to us, the number of Heavy Equipment operating 

in East Kalimantan tends to decrease, the decrease in the number of Heavy 

Equipment occurred as a result of the formation of North Kalimantan Province which 

was previously part of the East Kalimantan Province. We noted that in 2012, the 
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number of Heavy Equipment operating in East Kalimantan reached 8,986 units and 

the highest number occurred in 2013, namely 10,208 units. The large amount is a 

very potential resource for us to obtain revenue for the Provincial APBD and 

district/city APBD in East Kalimantan. 

We can add that the realization of tax revenues for heavy equipment in East 

Kalimantan in the 2016 fiscal year reached Rp. more than 33 billion. The highest 

realization of tax revenue for heavy equipment occurred in 2013, reaching Rp. 78.4 

billion. As a consideration, in more detail, we enclose data on the number of Heavy 

Equipment and realization of tax revenues on heavy equipment in the last 5 (five) 

years (Appendix 1B). 

Tax collection on heavy equipment is carried out by official assessment not 

the same as the imposition of motor vehicle tax (PKB). Registration of Tax objects 

on Heavy Equipment is based on active data collection by the Regional Government 

or based on information from Taxpayers. The tax payable is determined based on 

the tariff according to the Regional Regulation multiplied by the selling value of the 

motorized vehicle (NJKB) stipulated in the Governor's Regulation based on the 

Minister of Home Affairs Regulation. The NJKB determination is conducted 

annually. After the indebted tax is set, the Taxpayer makes a tax payment to the 

Regional Treasury of East Kalimantan. Furthermore, the Taxpayer who has paid off 

his obligation is given proof of full tax. 

We can also inform you that the current tax rate on Heavy Equipment in 

accordance with Law Number 28 of 2009 is much lower than the previous tariff 

based on Law Number 34 of 2000. We recognize that the reduction in tariffs is 

inseparable from Government policies to attract investors. Previously, PKB rates 

for Heavy Equipment were 0.5% (zero point five percent), now becoming "0.2%" 

(zero point two percent) or down by 60% (sixteen percent). While the tariff for BBN-

KB I for Heavy Equipment which previously was 3% (three percent) was determined 

to be "only" 0.75% (zero point seventy five percent) or decreased by 75% (seventy 

five percent). In our opinion, the tariff is very odd, if there are still mining companies 

with very large capital, they still object to paying taxes on heavy equipment. The 

ordinary people are still willing to pay Land and Building Tax (PBB) at a rate of 0.1% 

- 0.3% (zero point one to zero point three percent). In full, the comparison of the tax 

rates on heavy equipment is based on the old policy and that is in force now, we 

attach it as an additional consideration for the Assembly. (Appendix 2). 
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It is undeniable that mining, forestry and plantation activities in East 

Kalimantan have negative impacts on environment (photos of Appendix 3). The 

number of mining craters has sprung up, damaging the water ecosystem in the area 

around the mine. Forest damage is also increasingly seen, based on current data, 

after the expansion of the area, the total area of primary forest in East Kalimantan 

was only 15% (fifteen percent). Under these conditions, primary forest in East 

Kalimantan entered the red zone based on Law Number 41 of 1999 concerning 

Forestry. In accordance with the Law, each region is required to have at least 30% 

(thirty percent) of primary forest. This condition also causes flooding every year in 

several areas in East Kalimantan, including in Samarinda, which is the capital of 

East Kalimantan Province. 

And such environmental conditions, of course, require a very large cost to 

do recovery. Damaged infrastructure, such as roads and bridges due to flooding, of 

course requires substantial funding to repair them. Thus, funding in the APBD plays 

a very important role and one of the sources of income is from the tax on heavy 

equipment. 

Thus the information that we submit, may our information be useful so that it 

can be considered in making a decision. 

It is really our great hope that the Regional Government, especially the 

Provincial Government, will still be able to collect Taxes on Heavy Equipment as 

one of the sources of PAD which we will use for the continuity of development and 

share it with the Regency/City governments in order to improve infrastructure the 

impact of environmental damage due to the operation of heavy equipment. 

 

APPENDIX 1A 

REALIZATION OF COAL PRODUCTION IN EAST KALIMANTAN 

(2012-2016) 

No. The 

Company 

Production (million metric tons) 

2012 2013 2014 2015 2016 

1 PKP2B 150.7 157.2 172.4 162.6 145.0 

2 IUP 59.0 76.6 84.5 74.5 74.2 

Quantity 209.7 233.8 256.9 237.1 219.2 
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APPENDIX 1B 

TAX ACCEPTANCE REALIZATION OF HEAVY EQUIPMENTS 

AND NUMBER OF HEAVY EQUIPMENT IN EAST KALIMANTAN 

(2012-2016) 

No. Description Year 

2012 2013 2014 2015 2016 

1 Tax Acceptance (Rp billion): 70.3 78.4 67.3 40.4 33.0 

 a. PKB 34.9 39.4 36.7 26.4 23.6 

 b. BBN-KB 35.4 39.0 30.6 14.0 9.4 

2 Number of Heavy Equipment 

(Unit) 

8,986 10,208 9,040 5,878 5,370 

 

 

APPENDIX 2 

RATE COMPARISION OF 

PKB AND BBN-KB OF HEAVY EQUIPMENT 

PKB 

Old Regional Regulation 

(No. 04 of 2001) 

Perda No. 01 of  2011 

sttd Perda No. 8 of  2014 

Heavy 

Equipment 

ordinary/other KB Heavy Equipment ordinary/other KB 

0,.5 % 1,5 % 0.2 % 1,5 % 

 

BBN-KB I 

Old Regional Regulation 

(No. 04 of 2001) 

Perda No. 01 of  2011 

sttd Perda No. 8 of  2014 

Heavy 

Equipment 

ordinary/other KB Heavy Equipment ordinary/other KB 

3 % 10 % 0.75 % 10 % 

 

BBN-KB II 

Old Regional Regulation Perda No. 01 of  2011 
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(No. 04 of 2001) sttd Perda No. 8 of  2014 

Heavy 

Equipment 

ordinary/other KB Heavy Equipment ordinary/other KB 

0.3 % 1% 0.75 % 1% 

 

APPENDIX 3 

ENVIRONMENTAL AND INFRASTRUCTURE DAMAGE 

DUE TO MINING ACTIVITIES IN EAST KALIMANTAN 

 

 

 

 

 

 

 

   

Source: www.greenpanks.com 

 

 

 

 

 

 

 

 

 

 Source: www.satuharapan.com 
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 Source: www.greeners.co 

One of the Impacts of Environmental Damage: Human Died in the Former 

Crater of the Mining Area 
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Transportation of heavy equipment passing on the Trans Kalimantan road to Kutai 

Barat Kaltim Regency that exceeds Road Class Tonnage (June 2017) 

 

 

 

 

 

 

 

Source: Koran Kaltim Post Edisi Rabu 25 Januari 2012 

 

 

 

 

 

 

 

 

Source: www.kompasiana.com 
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Source: eksposkaltim.com 

One Impact of Environmental Damage: Floods in Samarinda 

 

 

 

 

 

 

 

Source: Kaltim Post - PROCAL.co 

President's Witness, Antung Mas Robeniansyah: 

With regard to the request for judicial review (constitutional review) of Article 1 

number 13, Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph 

(2) of Law Number 28 of 2009 concerning Regional Taxes and Regional Retribution 

(PDRD Law) on the provisions of Article 1 paragraph (3), Article 27 paragraph (1), 

Article 28D paragraph (1), and Article 28I paragraph (2) of the 1945 Constitution 

which are requested by PT. Tunas Jaya Pratama, PT. Mappasindo, and PT. 

Gunungbayan Pratamacoal, hereby please allow me Drs. H. Antung Mas 

Robeniansyah, M.AP, as the Head of Regional Tax Revenue of the Regional 

Finance Agency of South Kalimantan Province according to a letter from the 

Director General of Financial Balance, Ministry of Finance Number S.488/PK/2017, 
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August 7, 2017, regarding the application as a fact witness, submit the following 

information: 

Legal Basis for Collecting Heavy/Large PKB: 

1. Law Number 28 of 2009 concerning Regional Taxes and Regional Retribution; 

2. Regional Regulation Number 5 of 2011 concerning the Regional Tax of the 

Province of South Kalimantan; 

3. South Kalimantan Governor Regulation Number 017 Year 2015 concerning 

Implementation Guidelines for Regional Regulation Number 5 of 2011 

concerning South Kalimantan Provincial Tax as amended by South Kalimantan 

Governor Regulation Number 07 of 2017 concerning Amendment to Governor 

Regulation Number 017 of 2015 concerning Implementation Guidelines for 

Regional Regulations Number 5 of 2011 concerning the Regional Tax of the 

Province of South Kalimantan; 

South Kalimantan Region Conditions: 

1. In government administration, the autonomous region of South Kalimantan 

Province consists of 2 cities and 11 regencies with an area of 3.7 km2; 

2. The wealth of South Kalimantan's natural resources includes the potential of 

coal, iron ore, oil palm and rubber plantations; 

3. Coal production from year to year is: 

a. In 2013 amounted to: 163,815,779.23 (tons) (Source: 2013 Tamben 

Provincial Office of Coal Production)  

b. 2014 amounted to: 140,597,702.88 (tons) (Source: Disperindag of South 

Kalimantan Province, Coal Exports in 2014)  

c. 2015 amounted to: 126,815,905.75 (tons) (Source: Disperindag of South 

Kalimantan Province, Coal Exports in 2015)  

4. The number of coal companies operating as many as 19 companies that have 

PKP2B status are as follows: 

a. PT. Arutmin Indonesia; 

b. PT. Adaro Indonesia; 

c. PT. Bahari Cakrawala Sebuku; 

d. PT. Antang Gunung Meratus; 

e. PT. Jorong Barutama Greston; 

f. PT. Banjar Intan Mandiri; 

g. PT. Kadya Caraka Mulia; 
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h. PT. Baramarta; 

i. PT. Sumber Kurnia Buana; 

j. PT. Tanjung Alam Jaya; 

k. PT. Kalimantan Energi Lestari; 

l. PT. Bangun Banua Persada; 

m. PT. Borneo Indobara; 

n. PT. Mantimin Coal Mining; 

o. PT. Interex Sacra Raya; 

p. PT. Wahana Baratama Mining; 

q. PT. Bara Pramulya Abadi; 

r. PT. Eka Satya Yanatama; 

s. PT. Terrarex. 

5. These companies are spread in the Areas of: 

a. Kotabaru Regency; 

b. Tanah Bumbu Regency; 

c. Tanah Laut Regency; 

d. Banjar Regency; 

e. Tapin Regency; 

f. Hulu Sungai Selatan Regency; 

g. Balangan Regency; dan 

h. Tabalong Regency. 

6. Receipt of heavy equipment in the South Kalimantan Region in the last 3 (three) 

years is as follows: 

Heavy/large equipment reception 

No. Year Amount (Rp) 

1. 2014 12,280,956,441 

2. 2015 10,632,980,055 

3. 2016 4,999,264,035 
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7. Impact of mining activities carried out using heavy equipment: 
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8. As one of the areas rich in mining, this has made many mining companies 

operating in our region. 

9. These mining activities have an impact, among others, on various sectors, for 

example: 

- Air pollution, noise; 

- environmental damage that also damages water ecosystems in the areas 

around mining, marine ecosystems or coral reefs due to the existence of a 

special coal mining port. For example, a company carrying a stock pail to a 

special port certainly uses vehicles and coal that is transported is then 

placed in a stock pail around a special port, greatly affecting the presence 

of water ecosystems around the coast; 

- In addition, it also has implications for forest destruction, because one of 

them is caused by mining areas around the forest, with the destruction of 

forests often resulting in flooding in South Kalimantan which will harm the 

surrounding community and local government. 

Heavy/Large Motor Vehicle Tax Collection: 
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1. Article 1 number 13 of Law Number 28 of 2009 concerning Regional Taxes and 

Regional Retributions states that heavy equipment is part of motorized vehicles. 

Even though it is classified as a motorized vehicle, the tax imposition is different 

from the Motor Vehicle Tax; 

2. Heavy/large PKB collection mechanism: 

a. For collection of Motor Vehicle Tax (PKB) and Motor Vehicle Title Transfer 

Customs (BBNKB), in accordance with the provisions of Article 48 

paragraph (3) and paragraph (4) Regional Regulation Number 5 Year 2011 

concerning Regional Tax of South Kalimantan Province which states that 

Taxpayers fulfill tax obligations by using SKPD (Regional Tax Assessment 

Letter) and/or other equivalent documents. Then in paragraph (4), other 

documents that are equated as intended are in the form of tickets or 

calculation notes. In practice, payment of Heavy/Large Equipment Taxes 

after made directly into the regional treasury will be given a Heavy 

Equipment Vehicle Tax Assessment Letter signed by the Head of the UPPD 

in accordance with their respective working areas. 

b. Before making an assessment and collection, through the Regional 

Revenue Service Unit in each region, it first sends a letter to the company 

that owns the heavy vehicle vehicle, which contains the number of units of 

heavy/large vehicle owned, after the company gives a response to the 

letter. On this basis, the determination and collection is carried out in 

accordance with the applicable rules, then the Company directly deposits 

the amount of the tax directly to the regional treasury without going through 

the officer in the Regional Revenue Service Unit and the tax receipt will be 

issued; 

Differences in collection mechanisms and methods for calculating taxes on 

heavy equipment with motor vehicle tax, with the following: 

No. PKB P of Heavy Equipment (P-AB) 

1. Collection Unit Collection Unit 
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 - Joint Office of Samsat; 

- Mobile Samsat; 

- Samsat Corner; 

- Payment Point 

Through the Regional 

Revenue Service Unit 

(UPPD) outside the 

mechanism of cooperation 

by issuing assessment and 

collections after the 

notification of the previous 

data request to the heavy 

equipment company is 

submitted. 

 

2. Receipt  

 STNK Inavailable (because it is 

outside the samsat 

mechanism) Only the 

SKPD/equivalent document is 

attached to the SSPD 

 

3. Basic Tax Imposition (DPP) = 

NJKB x Weight 

 

Indebted Tax = DPP x Tariff 

Imposition Base = NJKB 

(not subject to weight) 

Indebted Tax = DPP x Tariff 

 Weight for Motor Vehicles:  

Car R3, Motorcycle R2, R3 = 1 

(one) 

 Sedan = 1.025 (one point zero 

twenty five) 

 

Jeep = 1.050 (one point zero fifty) 

Minibus = 1.050 (one point zero 

fifty) 

Blind van = 1.050 (one point zero 

fifty) 
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Pick Up = 1.085 (one point zero 

eighty five) 

Microbus = 1.075 (one point zero 

seventy five) 

Bus = 1.1 (one point one) 

Light Truck = 1.3 (one point three) 

Truck = 1.3 (one point three) 

 

 

3. The basis for imposing motor vehicle tax is the product of multiplication of 2 

(two) main elements: 

a. Selling Value of Motor Vehicles; and 

b. Weight which reflects the relative level of road damage and/or 

environmental pollution due to the use of motorized vehicles. 

[Regional Regulation Number 5 Year 2011, Article 6 paragraph (1)] 

4. Especially for motorized vehicles that are used outside public roads, including 

heavy equipment and large equipment, the basis for the imposition of motorized 

vehicle tax is only the selling value of motorized vehicles, not subject to weight 

[Regional Regulation No. 5 of 2011, Article 6 paragraph (2)] that there is no 

weighting multiplication that reflects the damage to the road, because if the tariff 

is charged for ordinary vehicles, for example the type of Light Truck and Truck 

after multiplied by the NJKB (Motorized Vehicle Selling Value) multiplied by the 

weighting of 1.3 (one point three). While vehicles of heavy equipment and/or 

large equipment are not multiplied by weighting. So the potential to damage the 

road is not significant and in Law No. 28 of 2009 it is also excluded not subject 

to weight. So that it can be interpreted that the law has distinguished ordinary 

motorized vehicles that are used on public roads and outside public roads, 

especially heavy equipment with different weighting. 

5. There is no multiplication of weighting in heavy equipment taxation, because 

the Regional Government realizes that heavy equipment is not a vehicle whose 

main function is traffic on public roads. Therefore, the basis for imposing tax 

rates is different/not the same as motorized vehicles with traffic on public roads. 
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Thus, the law actually distinguishes between motor vehicle tax and heavy 

equipment tax by distinguishing the weighting. 

6. The tax rate for heavy equipment motor vehicles in accordance with Regional 

Regulation Number 5 of 2011 stipulates Article 9 as follows: 

No Type of Motor Vehicle Tarrif Amount 

1. Personal Vehicle 1.5 % (one point five 

percents) 

2. Vehicle for Public Transport 1% (one percent) 

3. Motor Vehicles for Religious and Social, 

Government/TNI/Polri and Local Government 

Affairs 

0.5% (zero point 

five percent) 

4. Motorized Vehicles for Heavy Equipment and 

Large Equipment 

0.2% (zero point 

two percent) 

 

7. Tariff for Heavy/Motorized Vehicle Title Transfer Customs in accordance with 

Regional Regulation Number 5 Year 2011, provisions of Article 22 and 23 as 

follows: 

 

No. 

 

Type of Motor Vehicle 

First 

submission 

(BBNKB to I) 

Second 

submission and 

so on (2nd 

BBNKB and so 

on) 

1. Personal Vehicle 10% (ten 

percent) 

1% (one percent) 

2. Vehicle for Public Transport 10% (ten 

percent) 

1% (one percent) 

 

3. 

Motor Vehicles for Religious 

and Social, 

Government/TNI/Polri and 

Local Government Affairs 

 

10% (ten 

percent) 

 

1% (one percent) 

 

4. 

Motorized Vehicles for Heavy 

Equipment and Large 

Equipment 

0.75% (zero 

point seven 

five percent) 

0.75% (zero point 

seven five 

percent) 
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It can be concluded that the collection of PKB and BBN-KB on heavy equipment 

and large scale is not equated with the collection of ordinary motorized PKB 

and BBN-KB vehicles; 

8. Special heavy/large tax collection rates in Kalimantan Province: 

 

 

 

No 

 

 

 

Types of Regional Taxes 

Law Number 34 Year 

2000 

Law Number 28 Year 

2009 

Regional Regulation 

Number 9 

Year 2001 and  

Regional 

Regulation 

Number 10 

Year 2001 

 

Regional Regulation 

Number 5 

Year 2011 

1. Motorized Vehicle Tax 0.5% (zero point five 

percent) 

0.2% (zero point two 

percent) 

 

2. 

First Motorized Vehicle 

TItle Transfer Customs 

(1st BBNKB) 

 

 

 

3% (three percent) 

0.75% (zero point 

seven five percent) 

 

 

3. 

The Second Motorized 

Vehicle Title Transfer 

Customs and so on 

(2nd BBNKB and so 

on) 

 

0.75% (zero point 

seven five percent) 

 

9. The receipt of heavy equipment tax recorded up to July for Motor Vehicle Tax 

is Rp. 2,971,552,100 while the Motorized Vehicle Title Transfer Customs is Rp. 

178,893,922; 

Conclusion: 

1. Law No. 28 of 2009 (PDRD Law) has distinguished the mechanism and basis 

for collecting motor vehicle tax and heavy equipment tax even though in Article 

1 number (13) of the Law includes heavy equipment in the category of 

motorized vehicles; 
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2. In relation to point 1 above, it is clear that in practice the rules and the Regional 

Government of South Kalimantan Province have also distinguished between 

motorized vehicles used on public roads and off-road, which are seen from the 

weight that is not imposed on heavy equipment as well as ordinary motorized 

vehicles. subject to higher rates than heavy equipment; 

3. In connection with this, it is also very clear in practice that so far heavy/large 

tax collection does not require motorized vehicles as the motor vehicle PKB 

collection process through the Samsat mechanism because local tax collection 

is guided by Law Number 28 of 2009 concerning Regional Taxes and Regional 

Retribution, so that there is no linkage between the definition of motorized 

vehicles and those listed in Law Number 22 Year 2009; 

4. Collection of Heavy/Large PKB and BBNKB is one component in the receipt of 

Locally-generated revenue. In addition, collection of PKB and BBNKB on heavy 

equipment is needed to finance repairs to environmental damage as a result of 

the operation of heavy equipment and large equipment. 

5. Dengan mengutip dari pendapat Mahmakah Konstitusi dalam Putusan Nomor 

1/PUU-X/2012 yang intinya menyatakan bahwa pengertian “kendaraan 

bermotor” yang termuat dalam UU PDRD sebagai lex generalis tidak mengacu 

pada pengertian kendaraan bermotor yang tercantum dalam UU Lalu Lintas 

sebagai lex specialis, karena UU PDRD telah memperluas pengertian 

kendaraan bermotor meliputi alat-alat berat dan alat-alat besar, yang dalam UU 

Lalu Lintas tidak dikategorikan demikian, maka kami tetap berharap alat 

berat/besar merupakan salah satu objek pajak 

Thus the information that we submit, may our information be useful so that it 

can be considered in making a decision. 

It is really our great hope, presumably the Regional Government, especially 

the Provincial Government can still collect Taxes on Heavy Equipment as one of 

the sources of PAD which we will return to the communities affected by 

environmental damage due to the operation of heavy equipment. 

[2.4] Considering whereas in respect of the Applicants' application, the House of 

Representatives submitted written information received at the Registrar's Office on 

July 18, 2017 and submitted a written statement received at the Registrar's Office 

of the Court on July 27, 2017, which basically follows: 
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A. PROVISIONS OF THE PDRD LAW REQUESTED FOR REVIEW AGAINST 

THE 1945 CONSTITUTION 

The Applicants in their application filed a judicial review for Article 1 

number 13, Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 

paragraph (2) PDRD Law which is considered contrary to Article 1 paragraph 

(3), Article 27 paragraph (1) and Article 28D paragraph (1) of the 1945 

Constitution. 

Whereas the contents of Article 1 point 13, Article 5 paragraph (2), Article 

6 paragraph (4), and Article 12 paragraph (2) of the PDRD Law are as follows: 

1. Article 1 number 13 

"Motorized vehicles are all wheeled vehicles and their trailers that are used 

on all types of road, and are driven by technical equipment in the form of 

engine or other equipment which function to convert a particular energy 

resource into the motion of the motor vehicle concerned, including heavy 

equipment and large equipment which in its operation uses wheels and 

motors and is not permanently attached and motorized vehicles operated 

in water." 

2. Paragraph (2) of Article 5 

"Especially for Motor Vehicles used outside public roads, including heavy 

equipment and large equipment and vehicles in water, the basis for 

imposing Motor Vehicle Taxes is the Selling Value of Motor Vehicles." 

3. Paragraph (4) of Article 6: 

"Motorized vehicle tax rates for heavy equipment and large equipment are 

set at a minimum of 0.1% (zero point one percent) and the highest is 0.2% 

(zero point two percent)." 

4. Paragraph (2) of Article 12 

"Especially for Motorized Vehicles, heavy equipment and large equipment 

which do not use public roads, the tax rate is set at the highest, respectively 

as follows: a. the first handover is 0.75% (zero point seventy five percent); 

and b. second submission and so on at 0.075% (zero point seventy five 

percent)." 

B. CONSTITUTIONAL RIGHTS AND/OR AUTHORITIES CONSIDERED BY 

APPLICANTS HAVE BEEN DAMAGED BY THE APPLICATION OF 

ARTICLE A QUO IN THE PDRD LAW 
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The Applicants in their application stated that their constitutional rights 

had been damaged and violated by the enactment of Article 1 point 13, Article 

5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) of the 

PDRD Act which are as follows: 

1. Whereas the Applicants consider their constitutional rights granted by the 

1945 Constitution, namely the right of recognition, guarantee, protection, 

and fair legal certainty and equal treatment before the law, have obviously 

been damaged by the enactment of the a quo articles in the PDRD Law, 

namely norms that place heavy equipment as motorized vehicles and make 

heavy equipment an object of Motor Vehicle Tax (PKB) and Motor Vehicle 

Title Transfer Customs (BBNKB), because the Applicants as parties who 

own and/or control heavy equipment must pay PKB and BBNKB as 

motorized vehicles in general, have been damaged and/or potentially 

damaged by the existence of these provisions either due to the emergence 

of legal uncertainty, financial losses, and administrative issues that must be 

borne by the Applicants so that the losses suffered by the Applicants are 

specific, actual, and has occurred losses. 

2. Whereas based on the Constitutional Court Decision Number 3/PUU-

VIII/2015 has stated that heavy equipment is not part of motorized vehicles 

by canceling the legal norms in the Explanation of Article 47 paragraph (2) 

letter e part c of Law Number 22 Year 2009 concerning Lalu Road Traffic 

and Transportation (hereinafter referred to as LLAJ Law) however, in the a 

quo articles in the PDRD Law it is still part of motorized vehicles. 

Whereas the a quo articles are considered contrary to Article 1 

paragraph (3), Article 27 paragraph (1) and Article 28D paragraph (1) of the 

1945 Constitution which are as follows: 

1. Paragraph (3) of Article 1 

Indonesia is a state of law. 

2. Paragraph (1) of Article 27 

All citizens are equal in law and government and are obliged to uphold the 

law and government with no exceptions. 

3. Paragraph (1) of Article 28D 

Everyone has the right to recognition, guarantee, protection and fair legal 

certainty and equal treatment before the law. 
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Whereas based on the description of application, the Applicants in the 

Petitum requested the Judges as follows: 

1. To receive and grant the Applicants' entire application; 

2. To state that Article 1 number 13 of Law Number 28 of 2009 on Regional 

Taxes and Regional Retributions throughout the sentence".... including 

heavy equipment and large instruments which in their operation use wheels 

and motors and are not permanently attached ..." is contrary to the 1945 

Constitution, and do not have a binding legal force; 

3. To state that the Article 5 paragraph (2) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions, throughout the sentence "... 

including heavy equipment and large equipment ..." is contrary to the 1945 

Constitution, and has no binding legal force. 

4. To state that the Article 6 paragraph (4) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions is contrary to the 1945 

Constitution, and do not have binding legal force; 

5. To state that the Article 12 paragraph (2) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions, is contrary to the 1945 

Constitution, and do not have binding legal force; 

6. To order the inclusion of this Decision in the Official Gazette of the Republic 

of Indonesia as appropriate. 

Or if the Constitutional Court has another opinion, please make a 

judgment as fair as possible. 

 

 

C. STATEMENT OF THE DPR RI 

Regarding the arguments of the Applicants as described in the revision 

of the application, the House of Representatives of the Republic of Indonesia in 

the submission of its views, first describing the legal standing can be explained 

as follows: 

1. Legal Standing of Applicants 

The qualifications that must be fulfilled by the Applicants as Parties 

are regulated in the provisions of Article 51 paragraph (1) of Law Number 

24 Year 2003 juncto Law Number 8 of 2011 concerning the Constitutional 

Court (hereinafter referred to as the Constitutional Court Law), which states 
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that "Applicants is parties that consider their constitutional rights and/or 

authorities damaged by the enactment of the law, namely: 

a. individuals of Indonesian citizens; 

b. unity of people of customary law insofar as it is still alive and in 

accordance with the development of the community and the 

principles of the Unitary State of the Republic of Indonesia 

regulated in the law; 

c. public or private legal entities; or 

d. state institutions. 

The constitutional rights and/or authorities referred to in the provisions of 

Article 51 paragraph (1) are emphasized in the explanation, that what is meant 

by "constitutional rights" is "rights regulated in the 1945 Constitution of the 

Republic of Indonesia." Provisions of Explanation of Article 51 paragraph (1) 

confirms that only rights which are explicitly stipulated in the 1945 Constitution 

are "constitutional rights". 

Therefore, according to the Constitutional Court Law, so that a person or 

party can be accepted as an Applicant who has legal standing in the application 

for judicial review of the 1945 Constitution of the Republic of Indonesia, then it 

must first explain and prove: 

a. Its qualifications as an Applicant in the a quo application as referred to in 

Article 51 paragraph (1) of the Law concerning the Constitutional Court; 

b. The constitutional rights and/or authorities referred to in "Explanation of 

Article 51 paragraph (1)" are considered to have been damaged by the 

coming into effect of the Law a quo. 

Regarding the constitutional damage limit, the Constitutional Court has 

provided understanding and limits on constitutional damages arising from the 

enactment of a law that must fulfill 5 (five) conditions (vide Decision Number 

006/PUU-III/2005 and Number 011/PUU-V/2007) namely as follows: 

a. the existence of constitutional rights and/or authorities of the Applicants 

granted by the 1945 Constitution; 

b. whereas the Applicants' constitutional rights and/or authorities are deemed 

by the Applicants to have been damaged by the Laws being reviewed; 



 

 

129 

 

c. the damage of the constitutional rights and/or authorities of the Applicants 

in question is specific and actual or at least potential in nature which, 

pursuant to logical reasoning, can be assured of occurring; 

d. the existence of a causal relationship (causal verband) between the 

damage and the enactment of the Law requested for review; 

e. there is a possibility that with the granting of the application, the argued 

damage or constitutional authority will not or will no longer occur. 

If the five requirements are not met by the Applicants in the case of 

reviewing the Law a quo, then the Applicants do not have the legal standing 

qualification as Applicants. Responding to the Applicants' application a quo, the 

Indonesian House of Representatives views that the Applicants must be able 

to prove in advance whether they are parties who consider their constitutional 

rights and/or authorities damaged by the enactment of the provisions requested 

to be reviewed, especially in constructing the damage to its constitutional rights 

and/or authority as a result of the enactment of the provisions requested for 

review. 

Regarding the arguments presented by the Applicants in their 

application, the DPR RI explained: 

1) Whereas the Indonesian House of Representatives views the Applicants' 

arguments about the damages they experienced as being actually not/not 

caused by the norms contained in the provisions of the a quo Law, because 

in the provisions of Article 2 paragraph (4) and Article 3 paragraph (3) letter 

d of the PDRD Law it is clearly stated that the collection of regional taxes 

and retribution on heavy equipment by the Regional Government stipulated 

by Regional Regulations. Thus, this is related to the problem of the 

application of norms, and not at all/not about the constitutionality of the 

provisions of Article 1 point 13, Article 5 paragraph (2), Article 6 paragraph 

(4) and Article 12 paragraph (2) of the PDRD Law. 

2) Whereas the application of the Applicants which included the provisions of 

Article 1 point 13 of the PDRDLaw as one of the articles requested for 

review, is very unreasonable and inappropriate. the provisions of Article 1 

point 13 of the PDRD Law regulated in Chapter I Article 1, regulating 

General Provisions, which contain the limits on the definition, abbreviations 

or acronyms which are set forth in the definition of other general things that 
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apply for the following articles or several articles, among others, provisions 

reflecting principles, intentions and objectives without being formulated 

separately in articles or chapters. 

vide appendix II number 98 of Law Number 12 of 2011 concerning 

Establishment of Legislation (Law 12 of 2011). 

3) Whereas the General Provisions referred to in a statutory regulation are 

intended so that the definition limits, abbreviations or acronyms that 

function to explain the meaning of a word or term must be formulated in 

such a way that does not give rise to a double understanding. 

vide Appendix II number 107 of Law 12 of 2011. 

Therefore the DPR RI argues that the application of the Applicants who 

questioned the limits of understanding, abbreviations or other general 

matters which were used as the basis for the following articles in the PDRD 

Law, were very unreasonable and inappropriate, in fact the a quo provision 

had given a clear picture and direction of what is meant by "Motorized 

Vehicles" so that according to the DPR RI the a quo provisions are not at 

all related to the problem of the constitutionality of the enactment of the 

PDRD Law. 

4) Based on this view, the DPR RI argues that if it is related to the provisions 

of Article 28D paragraph (1) of the 1945 Constitution which is a touchstone 

in this application, the Applicants do not experience constitutional damage. 

Therefore the Indonesian House of Representatives requested that the 

Chairman/Panel of Judges of the Constitutional Court declare that the 

Applicants do not have legal standing in submitting a quo application, so 

that it is fitting for the Chairman/Constitutional Court Judges to declare that 

the application cannot be accepted (niet ontvankelijk verklaard). 

Based on the aforementioned descriptions, the legal standing of the 

Applicants, the Indonesian House of Representatives fully delegated to the 

Chairman/Constitutional Judges to consider and assess whether the Applicants 

hold legal standing as stipulated in Article 51 paragraph (1) of the Constitutional 

Court Law and MK Decision Number 006/PUU-III/2005 and Decision Number 

011/PUU-V/2007 concerning parameters of constitutional damage. 
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2. Review of Article 1 number 13, Article 5 paragraph (2), Article 6 

paragraph (4), and Article 12 paragraph (2) of the PDRD Law on the 

1945 Constitution 

Whereas against review of Article 1 point 13, Article 5 paragraph (2), 

Article 6 paragraph (4), and Article 12 paragraph (2) of the PDRD Law, the DPR 

RI has the following views: 

1) Whereas in carrying out government within a legal state, it must be limited 

by law as commander in order to create order and justice in the community. 

In the Big Indonesian Dictionary, the term legal state is defined as a state 

that makes law the highest authority. The rule of law (rechstaat) is simply a 

country that places law as the basis of state power and the implementation 

of such power in all its forms is carried out under the rule of law (Indonesian 

Legislation Theory: A. Hammid S.Attamimi: page.8). In a state of law 

everything must be done according to the law. Government is essentially a 

law as a system, not a person who only acts as a 'puppet' from a system 

scenario that regulates it. (Jimly Asshiddiqie, Implikasi Perubahan UUD 

1945 terhadap Pembangunan Hukum Nasional). 

2) Whereas in a legal state, it must be understood and developed that law is 

a unitary system, which consists of three interrelated elements, namely (1) 

institutional (2) rules (instrumental), (3) behavior of subjects the law that 

holds the rights and obligations determined by the norms of the rules 

(subjective and cultural elements). (Jimly Asshiddiqie, Membangun Budaya 

Sadar Berkonstitusi Untuk Mewujudkan Negara Hukum Yang Demokratis, 

page. 8). The three elements in the legal system as mentioned above 

include 3 (three) activities including: (a) law making, (b) the implementation 

of law or the application of law (law administrating), and (c) justice for 

violating the law (law adjudicating) or what can be called law enforcement 

in a narrow sense (law enforcement). (Jimly Asshiddiqie, Pembangunan 

Hukum Dan Penegakan Hukum di Indonesia, page.1) The Indonesian state 

also declared itself as a state based on law (Rechsstaat). The assertion 

that Indonesia is a constitutional law state included in Article 1 paragraph 

(3) of the third amendment to the 1945 Constitution which reads "The State 

of Indonesia is a Law State"; 
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3) That the Unitary State of the Republic of Indonesia as a legal state that 

upholds the rights and obligations of citizens has placed taxation as one of 

the manifestations of state obligations for its citizens as a means to 

participate in the financing of state administration and national 

development. The 1945 Constitution has placed taxation as one of the 

manifestations of state life. This is confirmed by the stipulation of taxation 

in the constitution, namely Article 23A of the 1945 Constitution which reads, 

"Taxes and other levies which are forcing for state purposes are regulated 

by law"; 

4) That tax is one of the sources for the needs of the State for the 

administration of government which is charged to the community. Therefore 

the imposition of taxes and other levies that burden people based on the 

constitution must be based on the law. 

5) Whereas in drafting laws in the field of taxation as mandated by Article 23A 

of the 1945 Constitution, lawmakers also consider the system of 

government administration in Indonesia which adheres to the principle of 

autonomy and co-administration as stipulated in the provisions of Article 18 

of the 1945 Constitution. In relation to the implementation of regional 

autonomy, the Regional Government requires a substantial source of funds 

to organize its government and services to the people. The source of funds 

referred to plays an important role in supporting the continuity of 

government and people itself. These sources of funds can be obtained 

through community participation together in various forms, one of which is 

tax; 

6) Whereas in order to carry out the direct mandate of the provisions of Article 

23A of the 1945 Constitution and by taking into account the provisions of 

Article 18 of the 1945 Constitution, the Government and Parliament of the 

Republic of Indonesia formed a PDRD Law which regulates provisions that 

give authority to regional governments to collect regional taxes and regional 

levies. In the PDRD Law, the legislators have determined the types, tariffs, 

subjects and objects of regional taxes whose authority to collect them is 

given to the regional government. With this arrangement, the legislators 

also provide limits on the types of taxes that can be collected by the regions 
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and the regional tax rates may not exceed those stipulated in the PDRD 

Law; and 

7) Whereas the PDRD Law also regulates the PKB and BBNKB heavy 

equipment and large equipment as one of the objects that can be collected 

by the regional government. The type of tax that can be collected by the 

regional government on PKB and BBNKB of heavy equipment and large 

equipment has also been set a maximum limit on the tax rate that may be 

collected by the regional government. The determination of the tax object 

as a regional tax has been carried out through a joint democratic process 

between the Government and the DPR which is a representation of all the 

people of Indonesia. Therefore, it can be stated that the intent and purpose 

of the legislator to set the PKB and BBNKB of heavy equipment and large 

equipment as objects of regional tax in the provisions of Article 1 point 13, 

Article 5 paragraph (2), Article 6 paragraph ( 4) and Article 12 paragraph 

(2) PDRD Law is one of the important sources of regional income to finance 

the implementation of Regional Government that upholds the rights of 

citizens and places tax obligations as an embodiment of the service and 

participation of taxpayers to directly and collectively same as implementing 

tax obligations required for state financing and national development. 

8) Whereas with regard to the arguments of the Applicants stating as quoted 

by the Applicants the following: 

...Whereas the Applicants consider their constitutional rights granted by 

the 1945 Constitution above, clearly damaged by the entry into force of 

the norms in the PDRD Law, namely the norm that places heavy 

equipment as motorized vehicles and makes heavy equipment an 

object of Motor Vehicle Tax (PKB) and Motor Vehicle Name Transfer 

Fee (BBNKB), as included in the Article 1 number 13, Article 5 

paragraph (2), Article 6 paragraph (4) and Article 12 paragraph (2) 

PDRD Law ... 

(vide Application Correction, page 17 number 23) 

... Whereas the enactment of PDRD Law above, the Applicants' 

constitutional rights have been damaged because the Applicants as 

those who possess and/or control the heavy equipment must pay Motor 

Vehicle Tax (PKB) and Motor Vehicle Name Transfer Fees (BBNKB), as 
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motorized vehicles in general, even though heavy equipment is not 

motorized vehicles ... 

(vide Application Correction, page 17 number 24) 

... Whereas with the regulation of PKB and BBNKB on heavy equipment, 

the Applicants who possess and/or control heavy equipment have been 

harmed and/or potentially harmed by the existence of these provisions 

either due to the emergence of legal uncertainty, financial losses and 

administrative issues that must be borne by the Applicants so that the 

losses suffered by the Applicants are specific, actual, and already 

incurred losses ... 

(vide Application Correction, page 18-19 number 27) 

... Whereas the existence of provisions in Article 1 point 13 of the PDRD 

Law that place heavy equipment as motorized vehicles have caused 

legal uncertainty because as if there are two conflicting legal norms that 

apply to heavy equipment, namely heavy equipment as motorized 

vehicles and heavy equipment as not motorized vehicles, even though 

the heavy equipment includes the same types such as excavators, 

bulldozers, and others. How is it possible if, for example, an excavator 

or bulldozer as a heavy equipment is decided by the Constitutional Court 

as not motorized vehicle under the LLAJ Law, however, in other parts 

under the PDRD Law they are still part of motorized vehicles ... 

(vide Application Correction, page 20 number 31 & page 41) 

Based on the statement of the Applicants above, the Indonesian House 

of Representatives views that the a quo articles have actually 

accommodated or implemented direct orders from the 1945 Constitution 

as object categorization that can be taxed in the context of expanding 

tax objects to improve service to the community and regional 

independence. The mention of heavy equipment as motorized vehicles 

should be understood in terms of the types of activities that specifically 

require special places and equipment. Collection of PKB and BBNKB of 

heavy equipment and large equipment has been carried out since 1934 

as stipulated in the Motor Vehicle Tax Ordinance of 1934 and since 1959 

based on Law Number 27 PRP. In 1959 concerning the Motorized 
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Vehicle Title Transfer Customs, based on the consideration that heavy 

equipment and large equipment: 

a. are included in personal property tax category; 

b. directly or indirectly it can damage roads; 

c. easy to administer and and not easily hidden; 

d. the tariff is relatively small compared to other vehicles and is not 

subject to weight so it does not cause a high cost economy. 

Based on these considerations, heavy equipment and large equipment 

as one of the objects of regional taxes, which are also carried out in 

several US states such as North Carolina, Georgia, and Texas, which 

impose taxes on heavy equipment and large equipment. When viewed 

from the aspect of general principles of taxation, collection of PKB and 

BBNKB for heavy equipment has also been based on universally 

applicable taxation principles, namely the principle of equality, certainty 

principles, convenient principles and efficiency principles. Therefore, the 

inclusion of heavy equipment and large equipment as one of the objects 

of regional tax is appropriate and in accordance with the general 

principles of taxation. In connection with the arguments of the Applicants 

stating that the levies on PKB and BBNKB on heavy and large equipment 

have caused double taxation, it can be concluded that even though the 

subject and tax period are the same, due to different collection conditions 

and types of taxes, judicially, corporate income tax, VAT , PKB and BBN-

KB by taxpayers, it cannot be said that double taxation has occurred. 

9) Whereas with regard to the arguments of the Applicants stating as quoted 

by the Applicants the following: 

... Whereas by placing heavy equipment as motorized vehicles and 

becoming objects of PKB and BBNKB, several provincial regions have 

issued Regional Regulations related to regulating Motor Vehicle Tax 

collection and Motor Vehicle Title Transfer Fees, as happened in DKI 

Jakarta, East Kalimantan, Papua, and others. With the enactment of 

several Regional Regulations related to the withdrawal of the PKB and 

BBNKB, several Provincial Governments have made PKB and BBNKB 

withdrawals on heavy equipment. For example, on November 3, 2016 

there was a letter from the Regional Revenue Service Office of 
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UPPD/SAMSAT Mappi, Papua Province, Number 973/95/XI-SM/2016 

(evidence P.02.14) addressed to the Applicant II, regarding the Heavy 

Equipment Motor Vehicle Tax, which principally collected payments for 

PKB and BBNKB of the Heavy Equipment of the Applicant II, with 

reference to the PDRD Law, Papua Province Regional Regulation No. 4 

of 2011 on Regional Taxes and Regional Retributions and Minister of 

Home Affairs Number 975/2956/KEUDA dated 9 August 2016 on 

confirmation of collection of Heavy/Large equipment PKB and BBNKB. 

The letter was issued after the Decision of the Constitutional Court 

Number 3/PUU-XIII/2015 dated March 31, 2016 which canceled the 

grouping of Heavy Equipment as part of the Motor Vehicle. The reference 

letter from the Ministry of Home Affairs Number 975/2956 / KEUDA 

basically states that the Constitutional Court's decision only applies to 

the LLAJ Law not to the PDRD Law. Whereas the Constitutional Court 

decision is a legal omnes generally applies not only applies to the parties 

but is generally applicable to anyone who is a citizen and also applies to 

the provisions of legislation ... (vide Application Correction, p. 17-18 

number 25) 

Based on the above statement from the Applicants, the Indonesian House 

of Representatives views that the existence of the a quo articles governing 

PKB and BBNKB on heavy equipment and large equipment actually gives 

rights as contained in the provisions of Article 1 paragraph (3), Article 27 

paragraph (2) and Article 28D paragraph (1) and do not conflict with the 

principle of recognition, guarantee, protection and legal certainty that is fair 

and equal treatment before the law, both for the Applicants and the public 

as subjects of tax in general. 

The a quo articles aim to provide legal certainty for the public 

regarding any tax objects that can be taxed by the Regional 

Government, and also the maximum and minimum tariffs for imposing 

the PKB and BBN-KB by the Regional Government. 

In addition to the above, it can be stated that the PDRD Law is a closed list 

law, in which regions are not permitted to collect taxes or levies other than 

those stipulated in the a quo Law, besides that the PDRD Law also provides 

discretion to the Regional Government Provinces to increase the exemption 
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of PKB and BBN-KB objects stipulated by Perda. In the PDRD Law, relating 

to PKB and BBN-KB, Regions are given discretion to: 

a. not collect PKB and BBN-KB; 

b. add exception to objects PKB and BBN-KB; 

c. establish the definitive amount of PKB and BBN-KB for each Tax object. 

Based on the citation of the article above, the issue of regulating the 

imposition of PKB and BBNKB on large instruments and heavy equipment 

in the PDRD Law and LLAJ Law, is not a form of object of discrimination. If 

the Applicants argue that the regulation of imposing PKB and BBNKB on 

large equipment and heavy equipment in the PDRD Law and LLAJ Law is 

a form of discrimination, on the contrary the DPR RI considers that it 

equates the regulation of imposing PKB and BBNKB on large equipment 

and heavy equipment - the weight of the two laws, namely the PDRD Law 

and LLAJ Law which basically have differences in legal politics or the 

philosophy of the formation of the two laws, is a form of actual 

discrimination. 

The Applicants need to understand that the scope of discrimination and 

equality before the law is as follows: 

“Firstly, it stipulates that those individuals who are in similar 

situations should receive similar treatment and no be treated less 

favourably simply because of a particular ‘protected’ characteristic that 

they posses. This is known as ‘direct’ discrimination. Secondly, [it] law 

stipulates that those individuals who are in different situations 

should receive different treatment to the extent that this is needed to 

allow them to enjoy particular opportunities on the same basis as others. 

Thus, those same ‘protected grounds’ should be taken into account 

when carrying out particular practices or creating particular rules. This is 

known as ‘indirect discrimination.’ (Handbook on European Non-

Discrimination Law: The European Court of Human Rights and the 

European Union Agency for Fundamental Rights: pages 21-22).” 

“Equality before the law and the equal protection of the law do not 

mean identity or abstract symmetry of treatment. Distinctions need 

to be made for different classes and groups of persons, and a 

classification based n reasonable and objective criteria is permitted. (The 
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Judicial Application of Human Rights Law: National, Regional and 

International Jurisprudence: Nihal Jayawickrama: pages 818-819)” 

The above statement is in line with the statement of Prof. Sudiman 

Kartohadiprodjo that is, "Equating something that is not the same is equally 

unfair by distinguishing the same." (Press and Women in Indonesia: Bagir 

Manan: p. 8). Likewise stated by Laica Marzuki that injustice 

(ungenrechtigkeit) not only distinguishes the same two things, but also 

equates two different things (Constitutional Court Decision Number 1 / 

PUU-X / 2012: p.84). 

Bagir Manan also stated something similar to Prof. Sudiman 

Kartohadiprodjo and Laica Marzuki, namely: 

Whereas there is an adage that says, "Equating something different or 

not the same is as unfair as distinguishing the same." In other words, in 

certain circumstances distinguishing or unequal treatment, it is actually 

a condition and a way to realize justice, whereas in certain circumstances 

it makes everything is all the same while it is found that various 

differences will also cause and hurt the sense of justice. If so, is there an 

objective requirement that a difference or unequal becomes a condition 

for realizing justice. (MK Decision Number 1/PUU-X/2012: p.57)” 

Accordingly, based on the above statement, if the Applicants want to 

equalize the regulation of imposition of PKB and BBNKB on large 

instruments and heavy equipment in the PDRD Law and LLAJ Law, it 

will actually lead to discrimination and legal uncertainty. 

10) Whereas the arguments of the Applicants stating Article 1 point 13 of the 

PDRD Law and its derivatives are Article 5 paragraph (2), Article 6 

paragraph (4) and Article 12 paragraph (2) are contrary to Article 1 

paragraph (3), Article 27 paragraph (2 ) and Article 28D Paragraph (1) of 

the 1945 Constitution, the DPR RI expressly rejects the arguments of the 

Applicants and argues that the argument is baseless and inappropriate. The 

provisions of Article 1 paragraph (3), Article 27 paragraph (2), and Article 

28D paragraph (1) of the 1945 Constitution which are used as touchstones 

in the a quo application by the Applicants in essence provide a 

constitutional right for each person in the form of recognition rights in before 

the law, guarantee rights before the law, legal protection rights, legal 
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certainty and the right to equal treatment before the law. So that the PKB 

and BBNKB for heavy equipment and large equipment as provincial taxes 

are appropriate as stipulated in the a quo articles because they have met 

the criteria to be designated as objects of regional tax in accordance with 

the principle of fair tax collection, namely based on capacity to pay. PKB 

and BBNKB for heavy equipment and large equipment does not conflict 

with the philosophy of establishing laws against the imposition of tax objects 

so that they do not violate the principle of equality before the law, because 

it is universally applicable. 

11) Whereas with regard to the arguments of the Applicants stating as quoted 

by the Applicants the following: 

... Whereas the norms of grouping heavy equipment as part of motorized 

vehicles in the sense of motor vehicles in the PDRD Law, and the 

existence of Motor Vehicle Tax (PKB) collection norms and Motor 

Vehicle Transfer (BBNKB) duties on heavy equipment in the PDRD Law 

have violated the constitutional rights of the applicants namely the right 

to recognition, guarantee, protection and fair legal certainty and equal 

treatment before the law, because it has equated heavy equipment with 

motorized vehicles so that heavy equipment is subject to PKB and 

BBNKB, even after the Constitutional Court Decision Number 3/PUU-

XIII/2015 dated March 31, 2016 Heavy equipment is not part of 

motorized vehicle ... 

(vide Application Correction, page 18 number 26) 

... Based on the Constitutional Court Decision Number 3/PUU-XIII/2015 

the heavy equipment has been determined not to be part of a motorized 

vehicle by canceling the legal norms in the Explanation of Article 47 

paragraph (2) letter e part c of the LLAJ Law so that for the sake of legal 

certainty, justice, equality before the law, including avoiding legal 

dualism due to different interpretations, there should be no other 

provisions that place heavy equipment as motorized vehicles ... 

(vide Application Correction, page 20 number 30) 

... Whereas the dualism of regulation on heavy equipment has caused 

legal uncertainty for the Applicants and other heavy equipment owners, 

because it can lead to obscurity of what kind of heavy equipment 
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including motorized vehicles and non-motorized vehicles can be treated 

differently where one is treated as a non-motorized vehicle and the other 

one is treated as a motorized vehicle ... 

(vide Application Correction, page 20 number 32) 

Based on the above statement from the Applicants stating that the position 

of heavy equipment that has been issued from the motor vehicle category 

in accordance with the Constitutional Court's decision in Case No. 3/PUU-

XIII/2005 mutatis mutandis should categorize heavy equipment as 

motorized vehicles in Article 1 point 13 of the PDRD and its derivatives, 

namely Article 5 paragraph (2), Article 6 paragraph (4) and Article 12 

paragraph (2) are contrary to the 1945 Constitution. 

The Indonesian House of Representatives views that the decision of 

the Constitutional Court is not immediate or applies mutatis mutandis 

to the enactment of other laws. With the different terms in the PDRD 

Law with the LLAJ Law, it was stated that because the two laws 

differed, the background, objectives and intentions and criteria for 

their formation were different (eg the Tax Law with the aim of 

obtaining adequate revenue and simplifying administration and 

compliance, and closing gaps of tax evasion) it is only natural that a 

term that has been defined in Laws is defined differently in the PDRD 

Law, in order to provide legal certainty and justice about the amount 

of tax to be paid, then the formulation of the tax base and tax rate is a 

must (conditio sine qua non) in the tax law that is non-negotiable, 

related to double taxation, it is stated that even though the tax subject 

and the period are the same, but because of the different basic 

collection conditions and types of taxes, juridically, corporate income 

tax, VAT, PKB and BBNKB by taxpayers, cannot be said that there has 

been a double tax collection. 

12) Whereas with regard to the arguments of the Applicants stating as quoted 

by the Applicants the following: 

... Whereas based on the description above, there is a causal 

relationship between the damages experienced by the Applicants and 

the enactment of the a quo norm. Therefore, if the a quo norm is 
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canceled or declared invalid, then the damages suffered by the 

Applicants no longer occur ... 

(vide Application Correction, page 19 number 29) 

The House of Representatives cited the consideration of the number 

decision [3.17] in the Constitutional Court Decision Number 51-52-59/PUU-

VI/2008 stating: 

"Considering that the Court in its function as guardian of the constitution 

is not possible to cancel the Law or part of its contents, if the norm is an 

open delegation of authority which can be determined as a legal policy 

by the legislators. Even if the content of a Law is considered bad, the 

Court still cannot cancel it, because what is considered bad does not 

always mean unconstitutional, unless the legal policy product clearly 

violates morality, rationality and intolerable injustice ..." 

Such a legal view is in line with the Constitutional Court Decision Number 

010/PUU-III/2005 dated May 31, 2005 which states: 

"" As long as the policy choices are not something that exceeds the 

authority of the legislator, they do not constitute an abuse of authority, 

and are not clearly contrary to the 1945 Constitution, then the Court's 

choices of such policy cannot be canceled. " 

Therefore, the a quo article is not only the norm that has generally 

prevailed, but also constitutes an article classified as an open legal policy 

because it is a delegation of direct authority from the constitution. Thus, it 

is necessary for the Applicants to understand that the matters in question 

by the Applicants are not an objectum litis for the review of laws, but are an 

open legal policy for the legislators. 

D. BACKGROUND OF FORMULATION AND DISCUSSION OF A QUO 

ARTICLES 

Whereas in addition to constitutional, theoretical and juridical views, as 

described above, related to the judicial review in the provisions of Article 1 

point 13, Article 5 paragraph (2), Article 6 paragraph (4) and Article 12 

paragraph (2) of the a quo Law it is deemed necessary to look at the 

background of the formulation and discussion of the a quo articles in the 

Minutes of Discussion on the PDRD Law at the 3rd Panja Meeting on 23 May 

2007 as follows: 
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 "... We wrote here because at that time we proposed that the vehicle should 

be first explained before the tax, right. And because it had been determined 

that the tax should be first then the motor vehicle is next, then the change 

was partial. So in the words that say heavy equipment and large equipment 

that use wheels and motors and are not permanently attached, the word 

"and" was removed. So the long one as many as 4 lines is the definition of 

a motor vehicle. That is what we ask to be changed to "Motorized vehicles 

are all wheeled vehicles along with them which are used on all types of road 

and are driven by technical equipment in the form of motors or other 

equipment that function to convert all certain energy resources into driving 

forces and ..." 

 "... the chairman added. The meaning of our suggestion that removed the 

words conveyed by you was that heavy equipment, large equipment, which 

were operated using wheels and motors and were not permanently 

attached were not taxable. That is our suggestion that the removed heavy 

equipment and so on are not taxed ..." 

 "... however, we also propose a change where heavy equipment and large 

equipment not included are categorized as motorized vehicles that will be 

taxed. The reason is already stated, heavy equipment is part of the means 

of production so it is not appropriate to be taxed because it does not use 

road facilities provided by the government, for example heavy equipment 

that only operates in the plantation area as part of production equipment. 

Heavy equipment has also been taxed with capital goods, for example there 

may be a tractor or road rollers, which I don't think it is included in the 

category of taxable motorized vehicles ... " 

 "... listening to proposals from several factions, especially those relating to 

heavy equipment and large equipment, which in their operation uses 

wheels and motors that are not permanently attached, so that the large 

equipment is released, indeed we see the basic principles of motor vehicle 

taxation, sir. So far in the existing law and what we are proposing, the basic 

principle of motor vehicle tax is more likely to be property tax, sir. So the 

tax on wealth or all the wealth in a motor vehicle is not solely based on the 

benefits of the road but on property tax, so we propose heavy equipment 



 

 

143 

 

and large equipment is production equipment that can increase production 

costs. We are aware of that. So that we propose in this bill that the tax rates 

and other vehicle rates to be set lower. We understand the proposals of the 

Golkar party and other parties about causes of a high cost economy in 

production. And in fact they are difficult to collect, sir, though their mobility 

is high. They think they are not obliged to register as taxpayers. And the tax 

returns are also relatively small. However, we also need to realize that 

heavy equipment and large equipment also have the potential to use public 

roads or highways that have the potential to damage the road. So, 

therefore, in this bill the Government proposes that it is still subject to a 

small tariff. So even if it is issued ... maybe we propose that vehicles are 

not obliged to register, because there are vehicles using the road because 

those using the road must be taxed and still have the potential to damage 

public roads and highways, sir. 

"...ini khusus bagi Pemerintah ya, sebetulnya mungkin tepat juga penggunaan istilah 

pajak kendaraan bermotor mau memasukkan juga alat berat gitu, jadi kalau saya 

itu mau ditarik juga pajaknya ya ganti namanya dong kendaraan bermotor tetapi 

pajak kendaraan dan alat biar bisa kena gitu, kita minta dihapuskan itu cukup logis 

memang bukan kendaraan, itu kan sebutannya saja kira kalau kita mau pajak 

kendaraan bermotor saja konsisten dengan namanya, alat berat harus 

dikeluarkan dan bea balik penjelasan dari kita kurang motor kalau kita kalau 

memang jangan pajak berat bermotor, karena dia alat berat. We must understand 

that this is local tax. If we want to consistently support regional investment, we 

should not be added to other burdens, especially tractor taxes or the like because 

these tools rarely use public roads. The tool is only used in the fields by farmers. 

Occasionally such tools use public roads. So I agree only if it will be taxed 

moreover this is a provincial tax for motorized vehicles. But the term must be 

changed, not necessarily the vehicle. So the tax on motorized vehicles does not 

include heavy equipment, because it is not a vehicle. It is heavy equipment, right. 

If it must be taxed, just add the name with the motorized heavy equipment tax. If 

the government wants to be consistent with tax naming.So I think maybe if other 

fraction colleagues agree with Golkar and PPP’s proposal to delete the heavy 

equipment matter, I think maybe the people will take side upon us, possibly so 

because the load is not increased. 
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 “...Perhaps we in us together take this resolution because the implication is highly 

extensive, Sir, as soon as we take resolution on this side, one of us will take further 

resolution so there will be other impacts, for example the lighting equipment, we 

will use this approach too. So I hope let’s see in a more comprehensive way, the 

approximate advantages and disadvantages, if it is included and if it is not, what 

is it like actually, because if the people who own bicycle or motorcycle are definitely 

chased when they don’t pay, and caught, if those companies don’t pay the taxes 

of the heavy equipment, do you think the products shown to the people are 

cheaper or not? I’m afraid that later, because our approach is on the aspect of 

productivity which is already being taxed, so that we don’t have to be imposed by 

taxes for two or three times, but also whether it is true to have the real of these 

businessmen or owners of these heavy equipment also determine to give welfare 

contribution to the people or not, this is what I am afraid of, everything has been 

exempted but what if the price does not change, not calculated if the taxes have 

been exempted, in the end the victim will be the people, whereas we all think of 

the execution of regional taxation and regional retribution for the interest of the 

people’s welfare. Well, so that’s where I’m heading to, Sir, I haven’t give which 

opinion is the best; indeed both are to increase the passion to produce. If they are 

really imposed taxes, our hope is that it can enhance, so that later it can boost to 

give this and actually how much it was, if the government believes the amount is 

relatively small, if indeed it is relatively small, then is it significantly influential 

towards the interest of the common people and the interest of this implementation, 

we need this, but if it is not imposed by taxes at all and it turns out that it doesn’t 

give contribution to the cheapness and the likes to the common people, it will 

actually be imbalanced because the people will not be exempted off any taxes that 

they have, well one thing we may give clearer attention and which we ask for 

permission, I am hoping that you, my colleagues, will see the advanced impact, 

because once this is not being imposed, although we will go through road lighting 

and the likes which are conducted by the company and everything else asking for 

drifting off, it’s already inside we have a hearing which has taken place 

continuously, well those are the examples. So these problems perhaps we ask for 

further considerations for us to take our stances to create a correct and good 

statutory product...” 
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 “...Actually from the suggestion, well, it is quite rational, but one thing we need to 

think about, ladies and gentlemen, that if it is exempted, indeed we need to think 

about it also that the government’s suggestion which is in reality being imposed 

by minimum taxation, is a win-win solution; on one hand businessmen can give 

contribution, but on the other hand the taxation will not give burden or I think if 

that’s so, it will be very small, that on one hand businessmen can expand their 

production but on the other hand the government will still have income despite of 

the small amount, that we take sides too far to the businessmen, that on one hand 

businessmen give little attention to the government and the common people. This, 

in my opinion, the government’s suggestion is quite good and I agree if it is 

imposed but with minimum tariff, it’s already a win-win solution I believe...” 

 “...I think the most correct is actually the government should stay in the position of 

what has been proposed to us, because in perspective ethics it’s important for us 

the law makers. Which is simple, and it will be dangerous if it spreads. For 

example, there is a PH businessman for example, receiving a 100 thousand 

hectares concession, in which he has 500 trucks coming and going and everything 

else, won’t that be imposed any taxation? Meanwhile there’s another person 

having old motorcycle and he still pays taxes. To me, I think, it’s very risky, it will 

nudge the people’s sense of justice. Whereas about minimum tariff, well let’s talk 

about that later, but the point is, it shall remain to be included so that the 

principles of justice in taxation will be realized especially for this matter...” 

 “...That our current formulization we must maintain it. I observe that actually our 

people are not afraid of being imposed by taxes, but they expect to have easier 

access to the banks. Moreover, I think we don’t need to spoil large industries in 

terms of taxation. Even farmers nowadays are ready to pay taxes. So I think we 

maintain the editorial like this; if, for example, there is a compromise as said 

earlier, I think it’s fine, but this is a good opportunity for them to increase their 

capitalization access...” 

 “...Although we still need to consider investment so that it will not be hampered 

and the likes. It was said earlier that heavy equipment does not go through 

the roads, I think it does not always like that, practically once in a while it 

will go through them, although on a trail vehicle, for example, it will give 

heavier burden to them, so that it will still destruct the roads and the likes. I 
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think it still needs to be imposed taxes, although I can also understand what was 

delivered by the previous speaker, that tariff can be adjusted to situation, but in 

terms of principles of justice, I think it still need to be imposed because although 

the heavy equipment is there, if it is accumulated well, the heavy equipment can 

produce an even billion amount if there are many of them...” 

 “...That if we see the current condition, both heavy equipment and large equipment 

are massive industries in the position of Indonesia develops infrastructure and also 

in terms of conditioning in opening quite vast plantation areas, which means that 

large equipment are sources of economy, so I also haven’t seen an analysis 

towards how far the burden towards high cost economy towards tax imposition 

towards large equipment vehicles having low tariff, how far does the burden be 

towards high cost economy? Because as far as I remember, large equipment and 

large vehicles are adequately, quite tempting businesses when Indonesia 

develops a massive infrastructure, so we still assume that the government 

remains, we still hold and agree with what has been delivered by the 

government towards this draft...” 

 “...We have one reason, like this, there is one mobile equipment of Mr. Director 

General, all of those heavy equipment are not cars, every time they go through 

the roads, it means they work on the road; they are always be transported by 

vehicles; not there is also something else needs to be acknowledged, that mines 

or let’s say government’s large plantations, also give easiness, that all equipment 

utilized inside them and they are not leaving the mines and they are not even being 

imposed by import tax, even the import duty is not imposed. Now do you think, 

after this convenience we give by not imposing import duty, we will give annual 

taxes, which is not synchronized, don’t you think? And the current fact is that heavy 

equipment is used for commercial affairs, let’s say the contractors, they buy the 

heavy equipment with an already high import unit, so if we impose as ownership, 

it won’t be synchronized either, because it will add later to production cost on the 

lower levels or let’s say the workers. On the other hand, these heavy equipment 

are not also bank collaterals, because these are only purchasing invoice on behalf 

of a party and they are mobile, not permanently fixed in one location but they are 

production equipment instead of transportation, so all related to transportation will 

be imposed, well that’s the reason to not impose this because automatically, if we 
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impose this to the contractors who are commercial parties, it will add the burden 

of production cost. Secondly, also what the Director General said that if it mentions 

about registered and unregistered vehicles, our target is truck vehicles, let’s say 

plantations/HPH and the likes, they remain as taxable vehicles, because they are 

mobile instead of production, only production support, well I think it is reasonable 

if Mr. Director General imposes taxation because they are not production 

equipment, but only transportation equipment. Well, what we have now in several 

large plantations, is that the vehicles owned by each company, which are not 

leaving the plantation areas or mining areas, they are not imposed by taxes. Well, 

in the future, maybe it can be imposed that there will be tolerance, so the trucks 

located in the plantations or in the mining must be under the name of the 

concerned limited liability company and shall be imposed in the form of income 

tax of the concerned region, but the heavy equipment can’t be imposed, because 

they are production equipment which has included in the scope of all main price 

of the worked product...” 

 “...Principally to remain taking sides to the people, which means that ownership of 

those heavy equipment, large equipment, shall only be owned by a group of 

individuals, which means not all people have heavy equipment, that’s for sure. 

About what has been delivered, about tax holiday, it will not be applicable to 

Newmont, not applicable to Freeport; tax holiday is given to new companies with 

highly massive investment, but the treatment of the heavy equipment shall be 

imposed, that’s what we believe, because generally these large businesses do not 

directly own these heavy equipment, generally they rent them, so the ownership 

of heavy equipment and large equipment shall be owned by heavy equipment and 

large equipment businesses; and those large businesses are very seldom 

included in medium level, medium skills, whether purchasing these heavy 

equipment, because to these businesses, investment in such great number is only 

for opening plantation land which is in mere hectares, will not match what the 

Javanese says, they will certainly rent. Well, this rent in terms of ownership, is of 

course the tenant, why can’t he be imposed taxes, it’s like that. In my opinion, it 

will not be meaningful if we say it as production equipment, it’s true, but in my 

opinion, it is not merely the production equipment, therefore in my opinion, it’s only 

a matter of our taking sides, will this Working Committee take sides towards justice 

to the common people as has been delivered a while ago, that even a 70s old 
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motorcycle is imposed by taxes, why do an object in such massive size is not 

being imposed by one? To me, it’s still, the government’s formulization is 

maintained and it is better and in my opinion the cost will not be massive, it means 

it will not influence their production structure or production costs, and about the 

utilization, usually it is used during land opening, but when it is completed then it’s 

done and it shall be returned to its owner, something like that...” 

 “...I think our Working Committee speaks also on behalf of the entire people and 

is not being discriminative. If it is at the same time those who have the heavy 

equipment are also businessmen because indeed they have the capital, 

businessmen in reality are also people, therefore it means we are also being 

proportional. Second, this is the experience that is delivered by the government, 

that it is said that if it is retrieved, the result will be minimum, difficult procedure, 

well perhaps I am asking for the government’s attention, the most important thing 

is that please never this will be, or we avoid so it won’t happen, concerning double 

taxation, that is the most important thing, well why do we do that? Because we 

want to build a system, indeed we can measure whether it is being taxed, then in 

the end it will directly be distributed to the people, directly or perhaps not directly, 

but we are building a system, that with this system, it shall open to create a 

business climate which impact shall certainly be for the interest of the people as a 

whole. Well, in summary, Mr. Chairman, PPP still intends to reconsider, that the 

government will give the space concerning the proposal to that formulization, 

namely by maintaining the heavy equipment or large equipment as uncategorized 

or not categorized as motorized vehicle which shall be imposed taxes...” 

 “...also see in sports arena in golf courses, many heavy equipment are exempted 

as well, although their owner is also the owner of the golf course itself. Then we 

can also see this box truck, Sir, which function is to transport production raw 

materials, it still pays taxes, because heavy equipment is defined as rented on an 

hourly basis. Well, I’m hereby asking you some explanation, therefore we can 

differ whether to give explanation between the differences of motorized vehicle in 

general and the vehicle in the form of heavy equipment and where it is operated. 

 “...We believe there are still two sides, so our suggestion but some have agreed, 

is that the matter of motorized vehicle is already okay, but the matter of 
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discussion is the issues of the following heavy vehicle which is equal to it. 

If I suggest, what about we postpone this issue concerning heavy equipment...” 

 “...I think it’s a sympathetic suggestion in the effectiveness and efficiency of 

discussion. So something which is not crucial which relates with motorized vehicle, 

motorized vehicle taxes, is okay, but there is one crucial matter left that we need 

to settle, and it requires some terms of consultation with many sectors, mostly the 

head fraction to be given opportunity, so as for now we postpone this issue with 

heavy equipment...” 

 “...Yes, Sir, because I happen to be in the commission, I only want to ask about 

the large equipment. A bulldozer, for example, a tractor which in the operation 

uses wheels, chains and motors, where does it included, Sir? Is it possible that it 

is included in one of the parts of this paragraph 2? There are bulldozer, excavator 

and the likes, which in the operation they receive benefit and the likes...” 

 “...Okay, so meanwhile it is not postponed but approved with a note; approved 

under a note if the definition of heavy equipment motorized vehicle is 

included...” 

That based on the aforementioned arguments, the Indonesian House of 

Representatives requested that the Chair of the Constitutional Court Judge give 

the following decision: 

1) Stating that the Applicants do not have legal standing so that the a quo 

application must be declared unacceptable (niet ontvankelijk verklaard); 

2) To refuse the a quo application for the whole or at least the a quo application 

cannot be accepted; 

3) To receiving the DPR RI's Statement as a whole; 

4) To state that Article 1 number 13 of Law Number 28 of 2009 on Regional 

Taxes and Regional Retributions throughout the sentence".... including heavy 

equipment and large instruments which in their operation use wheels and 

motors and are not permanently attached ..." is contrary to the 1945 

Constitution, and do not have a binding legal force; 

5) To state that the Article 5 paragraph (2) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions, throughout the sentence "... 

including heavy equipment and large equipment ..." is contrary to the 1945 

Constitution, and has no binding legal force. 



 

 

150 

 

6) To state that the Article 6 paragraph (4) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions is contrary to the 1945 Constitution, 

and do not have binding legal force; 

7) To state that the Article 12 paragraph (2) of Law Number 28 of 2009 on 

Regional Taxes and Regional Retributions, is contrary to the 1945 

Constitution, and do not have binding legal force; 

If the Panel of Judges holds another opinion, the Panel shall give the fairest 

verdict (ex aequo et bono) 

[2.5] Considering whereas the Court has accepted the conclusions of the 

Applicants and the President received by the Registrar's Office of their respective 

Courts on September 6, 2017, which in principle the parties remain at their founding; 

[2.6] Considering whereas in order to shorten the description in this decision, 

everything that occurs at the hearing refers to the minutes of the trial, which 

constitutes an integral and inseparable part of this decision; 

3. LEGAL CONSIDERATIONS 

Authority of the Court 

[3.1] Considering whereas based on Article 24C paragraph (1) of the 1945 

Constitution of the Republic of Indonesia (hereinafter referred to as the 1945 

Constitution), Article 10 paragraph (1) letter a of Law Number 24 of 2003 concerning 

the Constitutional Court as amended by the Law Number 8 of 2011 concerning 

Amendment to Law Number 24 of 2003 concerning the Constitutional Court (State 

Gazette of the Republic of Indonesia of 2011 Number 70, Supplement to the State 

Gazette of the Republic of Indonesia Number 5226, hereinafter referred to as the 

Constitutional Court Law), and Article 29 paragraph (1) letter a Law Number 48 of 

2009 concerning Judicial Power (State Gazette of the Republic of Indonesia of 2009 

Number 8, Supplement to the State Gazette of the Republic of Indonesia Number 

4358), the Court has the authority, among other things, to adjudicate at the first and 

final level whose verdict is final to review the Law against the 1945 Constitution; 

[3.2] Considering whereas the Applicants' application is that for reviewing the 

constitutionality of the Law norms, in casu Law Number 28 of 2009 concerning 

Regional Taxes and Regional Retributions (State Gazette of the Republic of 

Indonesia of 2009 Number 130, Additional State Gazette of the Republic of 

Indonesia Number 5049, hereinafter referred to as Law 28/2009) of the 1945 
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Constitution so that the Court has the authority to adjudicate the Application of the 

a quo. However, because the articles in Law 28/2009 which were requested for 

review in the a quo Application have been submitted to previous review as stated 

in Decision Number 1/PUU-X/2012 and declared rejected, while Article 60 

paragraph (1) of the Law The Court stated, "The content of paragraphs, articles, 

and/or parts of the law that have been reviewed, cannot be requested for re-review", 

then whether or not the application for re-review of articles of Law 28/2009 can be 

submitted or not, a quo will considered further in the legal consideration of this 

Decision after the Court has examined the subject matter of the application. This 

means that the issue of whether or not the application for review against articles in 

Law 28/2009 can be re-submitted does not impede the authority of the Court to try 

the Application for the a quo. 

Legal Standing of Applicants 

[3.3] Considering whereas based on Article 51 Paragraph (1) of the 

Constitutional Court Law and its Explanations, those who can submit applications 

for judicial review of the 1945 Constitution are those who consider their 

constitutional rights and/or authorities granted by the 1945 Constitution to be 

damaged by the enactment of a Law, namely: 

a. individuals of Indonesian citizens (including groups that have similar interests) 

b. unity of people of customary law insofar as it is still alive and in accordance with 

the development of the community and the principles of the Unitary State of the 

Republic of Indonesia regulated in the law; 

c. public or private legal entities; or 

d. state institutions; 

Thus, the Applicants in the review of the Law against the 1945 Constitution must 

first explain: 

a. their positions as the Applicants as referred to in Article 51 paragraph (1) of the 

Constitutional Court Law; 

b. the presence of the damaged constitutional rights and/or authorities granted by 

the 1945 Constitution caused by the coming into effect of the Law requested for 

review within the position referred to in letter a; 

[3.4] Considering whereas since the Court Decision Number 006/PUU-III/2005 

dated May 31, 2005 and Decision Number 11/PUU-V/2007 dated September 20, 
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2007 and subsequent decisions, it has been held that the constitutional rights and/or 

authorities referred to in Article 51 paragraph (1) of the Constitutional Court Law 

must fulfill 5 (five) conditions, namely: 

a. the existence of constitutional rights and/or authorities of the Applicants granted 

by the 1945 Constitution; 

b.  the Applicants' constitutional rights and/or authorities are deemed by the 

Applicants to have been damaged by the Laws being reviewed; 

c. the damage of the constitutional rights and/or authorities of the Applicants in 

question must be specific and actual or at least potential in nature which, 

pursuant to logical reasoning, can be assured of occurring; 

d. the existence of a causal relationship between the damage and the enactment 

of the Law requested for review; 

e. there is a possibility that with the granting of the application, the argued damage 

or constitutional authority will not or will no longer occur. 

[3.5] Considering whereas based on the explanation of the provisions of Article 

51 paragraph (1) of the Constitutional Court Law and the conditions for damage of 

constitutional rights and/or authorities as described above, then the Court will 

consider the legal standing of the Applicants as follows: 

1) Whereas the norms of the Law requested for review of its constitutionality in the 

Application for a quo are Article 1 number 13, Article 5 paragraph (2), Article 6 

paragraph (4), and Article 12 paragraph (2) of Law 28/2009 which each reads 

as following: 

Article 1 number 13: 

"Motorized vehicles are all wheeled vehicles and their trailers that are used on 

all types of road, and are driven by technical equipment in the form of engine 

or other equipment which function to convert a particular energy resource into 

the motion of the motor vehicle concerned, including heavy equipment and 

large equipment which in its operation uses wheels and motors and is not 

permanently attached and motorized vehicles operated in water." 

Paragraph (2) of Article 5 

"Especially for Motor Vehicles used outside public roads, including heavy 

equipment and large equipment and vehicles in water, the basis for imposing 

Motor Vehicle Taxes is the Selling Value of Motor Vehicles." 

Paragraph (4) of Article 6: 
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"Motorized vehicle tax rates for heavy equipment and large equipment are set 

at a minimum of 0.1% (zero point one percent) and the highest is 0.2% (zero 

point two percent)." 

Paragraph (2) of Article 12: 

"Especially for Motorized Vehicles, heavy equipment and large equipment 

which do not use public roads, the tax rate is set at the highest, respectively as 

follows: a. 

a. the first handover is 0.75% (zero point seventy five percent); and 

b. second submission and so on at 0.075% (zero point seventy five percent)." 

2) Whereas Applicant I, PT Tunas Jaya Utama, which in this case was 

represented by the president director, namely Aking Soedjatmoko; Applicant II, 

PT Mappasindo, which in this case was represented by Yupeng as director; and 

Applicant III, PT Gunungbayan Pratamacoal, which in this case was 

represented by Engki Wibowo as director, all of whom postulated themselves 

as legal entities, hereinafter referred to as the Applicants; 

3) Whereas the Applicants feel their constitutional rights have been damaged by 

the enactment of articles of Law 28/2009 as referred to in number (1) with 

arguments which if summarized are as follows: 

a. The Constitutional Court has ruled in the application for reviewing the 

constitutionality of Explanation of Article 47 paragraph (2) letter e of Law 

Number 22 Year 2009 concerning Road Traffic and Transportation 

(hereinafter referred to as LLAJ Law), as stated in Decision Number 3/PUU-

XIII/2015, dated March 31, 2016, with the ruling granting the Applicants' 

application and declaring the Explanation of Article 47 paragraph (2) letter 

e of the LLAJ Law to be contrary to the 1945 Constitution and not having 

binding legal force; 

b. Based on the explanation in letter a above, there has been a new legal 

norm that revokes the norm in the Explanation of Article 47 paragraph (2) 

UULLAJ which places heavy equipment as motorized vehicles becoming 

no longer a part of motorized vehicles; 

c. The decision of the Constitutional Court is erga omnes, which not only 

applies or binds the parties as in a civil case, because the object concerns 

a common interest because in the case of a review of the law being an 

object is a norm that is generally binding; 
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d. Meanwhile, in review of Article 1 point 13, Article 5 paragraph (2), Article 6 

paragraph (4), and Article 12 paragraph (2) of Law 28/2009 which regulates 

the collection of PKB and BBNKB on heavy equipment, the Court rejects 

the application of the Applicants postulating that heavy equipment does not 

include the definition of motorized vehicles so that it cannot be subject to 

PKB and BBNKB. The decision referred to is stated in Decision Number 

1/PUU-X/2012. The Court's consideration at the time was basically that, 

according to the Explanation of Article 47 paragraph (2) letter e of the LLAJ 

Law, heavy equipment is included in the category of motorized vehicles; 

e. Unlike the Application Number 1/PUU-X/2012 which uses the basis of its 

review, Article 22A, Article 23A, and Article 28D paragraph (1) of the 1945 

Constitution, the Application a quo bases its review on Article 1 paragraph 

(3), Article 27 paragraph (1), and Article 28D paragraph (1) of the 1945 

Constitution. The existence of the same review basis between Application 

Number 1/PUU-X/2012 and the a quo Application, namely in this case 

Article 28D paragraph (1) of the 1945 Constitution, the Applicants explain 

that the Application Number 1/PUU-X/2012 bases its argument on the 

existence of legal uncertainty regarding the withdrawal of PKB and BBNKB 

for heavy equipment which differed in their treatment of the types of heavy 

equipment, heavy equipment sector use, as well as the Regional 

Government which attracted or did not attract PKB and BBNKB for heavy 

equipment and for reasons of injustice due to the PKB and BBNKB has 

caused double taxation, while in the Application a quo Article 28D 

paragraph (1) of the 1945 Constitution is used as the basis of review on the 

grounds that legal uncertainty and violations of equal treatment before the 

law are related to the dualism of the term "motorized vehicle" which places 

heavy equipment as part of motorized vehicles, as stipulated in Law 

28/2009, while in the LLAJ Law, heavy equipment is no longer a part of the 

vehicle based on the Constitutional Court Decision Number 3/PUU-

XIII/2015. Regarding this, the Applicants affirmed that the need to collect 

taxes or other types of levies on heavy equipment is not the basis of the 

application for the a quo; 

f. Based on the description in letter d and letter e above, the Application for 

the a quo is having a review basis that is different from the Application 
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Number 1/PUU-X/2012, so that by referring to Article 60 of the 

Constitutional Court Law and Article 42 of Constitutional Court Regulation 

Number 6 of 2005 concerning Procedure Guidelines In the Case of 

Reviewing the Law, the Constitutional Court is still authorized to examine, 

hear and decide upon the Application a quo. In this connection, the 

Constitutional Court has received several requests for review against the 

norms of the law which have previously been requested for review as long 

as they have different review grounds; 

g. Whereas the Applicants, as private legal entities, have constitutional rights 

granted by the 1945 Constitution, namely the right to recognition, 

guarantee, protection and fair legal certainty and equal treatment before the 

law as stipulated in Article 1 paragraph (3), Article 27 paragraph (1), and 

Article 28D paragraph (1) of the 1945 Constitution. 

h. The Applicants' constitutional rights, as referred to in letter g above, 

according to the Applicants, have obviously been damaged by the coming 

into effect of the Law norms requested for review in the a quo Application 

for placing heavy equipment as motorized vehicles and making heavy 

equipment as PKB objects and BBNKB because the Applicants are parties 

who have and/or control heavy equipment so they have to pay PKB and 

BBNKB even though heavy equipment is not motorized vehicles. Some 

regions have even issued regional regulations relating to the collection of 

PKB and BBNKB for heavy equipment; 

i. In addition to the damage of the Applicants' constitutional rights as 

described in letter j above, the Applicants also suffered other damages, 

namely sanctions if they did not pay PKB and BBNKB, both administrative 

sanctions, as stipulated in Article 97 of Law 28/2009, as well as criminal 

sanctions, as regulated in Article 38 and Article 39 of Law Number 6 of 1983 

concerning General Provisions and Procedures for Taxation as amended 

lastly by Law Number 16 Year 2009 juncto Article 41A paragraph (3) Law 

Number 19 Year 1997 of Tax Collection With Forced Letters as amended 

by Law Number 19 of 2000; 

4) Whereas after carefully examining the description of the Applicants in 

explaining their legal standing, specifically the description of the damage of the 

Applicants' constitutional rights due to the enactment of the norms of Law 
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28/2009 which were requested for review in the a quo Application, as described 

in number 2) number 3) above, the Court argues that the Applicants have 

sufficiently explained specifically the damage of their constitutional rights as 

private legal entities that are actually or potentially damaged by the enactment 

of the norms of Law 28/2009 which are requested for review in the a quo 

Application and also have a causal relationship between the intended damage 

and the enactment of the Law a quo and the possibility of no further damage if 

the Application for a quo is granted. 

Based on the considerations as outlined in number 1) up to number 4 above, the 

Court is of the opinion that the Applicants have a legal position to act as the 

Applicants in the Application a quo. 

[3.6] Considering whereas because the Court has the authority to try the a quo 

Application and the Applicants have the legal position to act as the Applicants, then 

the Court will consider the Application subject. 

Application Subject 

[3.7] Considering, the Applicants argued that Article 1 number 13, Article 5 

paragraph (2), Article 6 paragraph (4), Article 12 paragraph (2) of Law 28/2009 

contradicted the 1945 Constitution with arguments which are summarized as 

follows (the arguments of the applicants has been fully described in the Statement 

of Fact section: 

1. The Applicants' arguments basically depart from the proposition that heavy 

equipment is not motorized vehicles. This is based on the argument that the 

Constitutional Court Decision Number 3/PUU-XIII/2015 has stated that heavy 

equipment is not motorized vehicles by canceling the legal norms in the 

Explanation of Article 47 paragraph (2) letter e of the LLAJ Law. Therefore, for 

the sake of legal certainty, justice, equality before the law and to avoid legal 

dualism due to different interpretations, there should be no other provision that 

places heavy equipment as motorized vehicles. 

2. The existence of Article 1 number 13 of Law 28/2009 which places heavy 

equipment as motorized vehicles has caused legal uncertainty because as if 

there are two conflicting norms, in this case Article 1 number 13 of Law 28/2009 

which places heavy equipment as motorized vehicles and the decision of the 

Constitutional Court has stated that heavy equipment is not motorized vehicles. 
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Such legal uncertainty is not only applicable to the Applicants but also to the 

Government, such as the Ministry of Transportation or other technical ministries 

that have accepted that non-motorized heavy equipment is the decision of the 

Constitutional Court but other agencies, such as the Ministry of Finance and 

Ministry of Home Affairs, still place heavy equipment as part of a motorized 

vehicle. This is contrary to the principle of the rule of law which should impose 

the same norm on heavy equipment so that it is contrary to the principle of equal 

treatment before the law. 

3. Furthermore, after explaining at length the definition, history, and technical 

description that shows the difference between heavy equipment and motorized 

vehicles and refers to the Decision of the Constitutional Court Number 3/PUU-

XIII/2015 which states that heavy equipment is not part of motorized vehicles, 

the Applicants conclude that mutatis mutandis categorization of heavy 

equipment as motorized vehicles in Article 1 number 13 along with their 

derivatives namely Article 5 paragraph (2), Article 6 paragraph (4), and Article 

12 paragraph (2) Law 28/2009 must be considered contrary to the 1945 

Constitution and have no binding legal force. 

4. Article 1 number 13 of Law 28/2009 refers to the definition of motorized vehicles 

in the provisions in the UULLAJ. Therefore, considering the nature of the 

decisions of the Constitutional Court in examining the Law against the 1945 

Constitution, the new norms decided based on the decision apply to other laws 

and regulations, including Law 28/2009, in this case the new norms referred to 

are the norms in the Decision of Constitutional Court Number 3/PUU-XIII/2015 

which states that heavy equipment is not motorized vehicles. The reason that 

Law 28/2009 is lex specialis is baseless because the subject of grouping 

motorized vehicles is specifically regulated in the UULLAJ, so that the UULLAJ 

is actually the lex specialis. 

5. Because the heavy equipment based on the Decision of the Constitutional 

Court which is erga omnes has been declared not a motorized vehicle, the 

application of PKB and BBNKB to heavy equipment in Article 5 paragraph (2), 

Article 6 paragraph (4), Article 12 paragraph (2) Law 28/2009 is 

unconstitutional. 
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[3.8] Considering whereas to support its argument, the Applicants have 

submitted proof of letter/writing marked P-0101 to P-0401 and submitted witnesses 

and experts whose information has been contained in the Statement of Fact section; 

[3.9] Considering whereas the Court has examined the statement of the 

President (Government), both submitted in writing and directly in the trial, along with 

the witnesses and experts submitted, as fully explained in the Statement of Fact; 

[3.10] Considering whereas the Court has also examined the statement of the 

House of Representatives as fully as has been described in the Statement of Fact; 

[3.11] Considering, after carefully examining the application of the Applicants 

along with all the evidence submitted, the statement of the President and witnesses 

and experts submitted and statements of the House of Representatives, then the 

Application for the a quo of the Court considers the following: 

1. Whereas constitutional issues in the a quo application are: whether the heavy 

equipment is included in the definition of a motorized vehicle so that according 

to the constitutional Article 23A of the 1945 Constitution, with the law, it is 

justified to impose tax and other levies that are compulsive towards heavy 

equipment? 

2. Whereas before further considering the constitutional issues as outlined in 

number 1 above, the Court must first consider whether against Article 1 point 

3, Article 5 paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) 

Law 28 / 2009, a request for review can be submitted because the a quo articles 

have been submitted for review requests as included in the Decision of the 

Constitutional Court Number 1/PUU-X/2012 and the Court has been declared 

rejected. 

In this regard, Article 60 of the Constitutional Court Law states: 

(1) Regarding the content of paragraphs, articles, and/or parts of the law that 

have been reviewd, re-examination cannot be requested. 

(2) Provisions as referred to in paragraph (1) can be excluded if the material 

contained in the 1945 Constitution of the Republic of Indonesia is the basis 

for different review. 

Further provisions are regulated in the Article 42 of the Constitutional Court 

Regulation Number 6 of 2005 on Guidelines in Case of Judicial Review which 

states that: 
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(1) Regarding the content of paragraphs, articles, and/or parts of the law that 

have been reviewed, re-examination cannot be requested. 

(2) Regardless of the provisions of paragraph (1) above, the request for judicial 

review of the contents of paragraphs, articles, and/or parts that are similar 

to cases that have been decided by the Court can be re-petitioned with 

constitutionality requirements which are the reasons for the relevant 

application. 

Therefore, the question then is the review of Article 1 point 3, Article 5 

paragraph (2), Article 6 paragraph (4), and Article 12 paragraph (2) of Law 

28/2009 in the Application a quo uses the different basis? For this question, 

after the Court has carefully reviewed the Constitutional Court Decision Number 

1/PUU-X/2012 it has been found that the basis for testing the application as 

contained in the decision is Article 22A, Article 23A, and Article 28D paragraph 

(1) of the Constitution 1945. Meanwhile, in the Application for a quo the 

Applicants not only used different review grounds, namely Article 1 paragraph 

(3), Article 27 paragraph (1), and Article 28D paragraph (1) of the 1945 

Constitution, but also clearly outlined the basic differences, as the summary has 

been described in paragraph [3.5] above. Therefore, based on Article 60 

paragraph (2) of the Constitutional Court Law and Article 42 of the 

Constitutional Court Regulation Number 6 of 2005, the Court is of the opinion 

that the request for review against Article 1 point 3, Article 5 paragraph (2), 

Article 6 paragraph (4), and Article 12 paragraph (2) of Law 28/2009 as stated 

in the a quo Application can be submitted again. 

3. Whereas furthermore, on the constitutional issues as outlined in number 1 

above, the Court first needs to re-examine the legal considerations of the 

Constitutional Court Decision Number 1/PUU-X/2012 which rejects the 

application for review against Article 1 point 13, Article 5 paragraph (2), Article 

6 paragraph (4), and Article 12 paragraph (2) of Law 28/2009. In legal 

considerations the aforementioned decision is affirmed, including: 

“[3.17]  Considering the Applicants argued that Article 1 number 13 of Law 

28/2009 had violated the principle of conformity between the types and 

material contents of the Law which caused legal uncertainty, because the 

definition of "motorized vehicles" contained in the Law a quo as lex generalis 

did not refer to the definition of "motorized vehicles" listed in the Traffic Law 
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as lex specialis. In this case, the Law a quo has broadened the definition of 

motorized vehicles to include heavy equipment and large equipment, which 

in the Traffic Law is not categorized as such. Regarding the arguments of 

the Applicants, according to the Court, the a quo argument is groundless. 

According to the Court, "the definition of motorized vehicles" as referred to in 

the Law a quo is a form of reformulation which aims to give limits to the 

Regional Government regarding which objects can be subject to regional 

taxes or retribution. In addition, it also aims to close gaps of tax evasion 

(loopholes) and facilitate tax administration, as well as other purposes. The 

definition of motorized vehicles in the Law 28/2009 is in principle not different 

from the definition of motorized vehicles in the Traffic Law, this can be seen 

in the provisions of Article 47 paragraph (2) of the Traffic Law which states 

that: "motorized vehicles as paragraph (1) letter a are grouped by type: ... e. 

Special Vehicles ", and in the Explanation of Article 47 paragraph (2) letter e 

stated, "what is meant by "special vehicles" are motorized vehicles 

specifically designed that have certain functions and designs, including: ... c. 

heavy equipment includes bulldozers, tractors, stoomwaltz, forlifts, 

excavators, and cranes". Based on these provisions, it is clearly proven that 

even in the Traffic Law heavy equipment is included in the category of 

motorized vehicles. 

From the legal considerations of the Court Decision Number 1/PUU-X/2012 

above it is clear that the Court rejected the request because the Court referred 

to the definition of "motorized vehicles" in Law Number 22 of 2009 concerning 

Road Traffic and Transportation (LLAJ Law), specifically Article 47 paragraph 

(2) and Explanation of Article 47 paragraph (2) of the LLAJ Law, meanwhile the 

LLAJ Law itself, specifically Article 47 paragraph (2) and Explanation of Article 

47 paragraph (2) of the LLAJ Act were not requested for review at that time. 

Therefore it is appropriate and reasonable if the Court is of the opinion that 

there is no conflict between the norms of Law 28/2009 which were requested 

for review at that time with the 1945 Constitution, especially with Article 22A, 

Article 23A, and Article 28D paragraph (1) of the 1945 Constitution. Because, 

Law 28/2009 has been established in accordance with the procedures for 

establishing laws as stipulated in Article 22A of the 1945 Constitution; Law 

28/2009 also does not conflict with Article 23A of the 1945 Constitution because 
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the imposition of tax on "heavy equipment", which was then categorized as a 

motorized vehicle, was collected under the law, and also did not conflict with 

the principles of legal certainty as stipulated in Article 28D paragraph (1) of the 

1945 Constitution because the reference for taxation of "heavy equipment" is 

clear, namely the notion of "motorized vehicles" in Article 47 paragraph (2) and 

Explanation of Article 47 paragraph (2) of the LLAJ Law. Precisely there will be 

legal uncertainty if at that time the Court granted the Applicants' application. 

Because, on the one hand, the imposition of tax on "heavy equipment" based 

on Law 28/2009 included in the category of motorized vehicles is declared 

unconstitutional, which means the Court rejects "heavy equipment" as a 

motorized vehicle, while the LLAJ Law states "heavy equipment" is included in 

motor vehicle category. 

4. Whereas, in the subsequent development the Explanation of Article 47 

paragraph (2) of the LLAJ Law was requested for review of its constitutionality 

and the request was granted by the Court, as included in the Constitutional 

Court Decision Number 3/PUU-XIII/2015. In the legal consideration of the 

Decision, the Court, among others, states: 

"[3.13] Considering whereas on the question of whether the 

Explanation of Article 47 paragraph (2) letter e part c of the LLAJ Law 

is a legal norm, the Court is of the opinion that basically legal norms 

are formulations that contain judgments or attitudes that must be 

carried out or not carried out. or not prohibited, such actions have 

legal consequences. In other words, a formula is called a legal norm 

when the formulation contains orders, prohibitions, approvals, 

authorizes, and/or deviates certain provisions, whose fulfillment is 

imposed by certain legal sanctions; 

Based on this understanding, the formulation of Article 47 paragraph (2) 

letter e section c of Law LLAJ which fully states, "What is meant by "special 

vehicle" is a specially designed Motorized Vehicle that has certain functions 

and designs, including: c. heavy equipment include bulldozers, tractors, 

engine rollers (stoomwaltz), forklifts, loaders, excavators and cranes; and 

"is not a legal norm because it does not contain judgments or attitudes that 

must be done/not done or prohibited/not prohibited. The sentence structure 

of the a quo explanation, according to the Court, cannot be interpreted as 
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an order, prohibition, approval, authorization, and/or distortion of certain 

provisions, even from a grammatical perspective the a quo sentence 

arrangement only contains information without being accompanied by 

subject, predicate or object; 

[3.13.1] Whereas such sentence structure cannot stand alone, in the 

sense that such sentence will not have complete meaning when read 

separately from the torso, especially Article 47 paragraph (2) letter e 

UU LLAJ. The independence of the a quo sentence for the Court 

affirms its position not as a legal norm, but only a complementary part 

(structure) which contains a description of the definition of a special 

vehicle. The existence of a description in the Explanation will not 

change the legal norms in the torso Article 47 paragraph (2) letter e 

UU LLAJ; 

However, even though it is not a legal norm, the existence of the a quo 

Explanation gives rise to legal confusion because the a quo Explanation 

does not merely define the definition of "special vehicle" contained in Article 

47 paragraph (2) letter e, but has expanded and even provided new 

definitions of "special vehicle ". Legal confusion arises when the body of the 

Law LLAJ does not provide definition of "special vehicles", so there is a 

possibility that stakeholders will formulate implementing regulations and 

implement them by referring to the Explanation of Article 47 paragraph (2) 

letter e part c of the LLAJ Law. Even though it is clearly stipulated in Law 

12/2011 that an Explanation of the Law cannot be used as a legal basis for 

making further regulations [vide Law 12/2011 Attachment II to Chapter I 

Letter E concerning Explanation Number 177]; 

[3.13.2] Whereas the implementing regulations and such application, 

because they refer to the a quo Explanation section, have created legal 

norms that appear to be real ("shadow law norms") which require heavy 

equipment to meet technical and administrative requirements as 

required which is required for motorized vehicles in general, which are 

operated on the highway. Even though they are equally motorized, 

heavy equipment has very basic technical differences compared to 

other motorized vehicles used on the highway as a means of 

transportation; 
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Heavy equipment is specifically designed not for transportation but for doing 

large-scale work with relatively low mobility. The classification or similarity of 

treatment of heavy equipment with motorized vehicles in general, according 

to the Court, causes harm to the Applicants when the heavy equipment which 

is actually not a mode of transportation but is required to fulfill the 

requirements intended for said transportation mode; 

[3.14] Considering whereas from the technical aspect of the law, the 

Explanation of Article 47 paragraph (2) letter e part c has the potential 

to harm the Applicants and cause legal uncertainty so that an 

understanding that does not conflict with Article 47 paragraph (2) of 

LLAJ Law is needed. about what is meant by motorized vehicles. Article 

47 paragraph (2) of the LLAJ Law has detailed the qualifications of the 

motorized vehicle, in fact some of the heavy equipment intended in the 

Explanation are not in line with Article 47 paragraph (2) of the LLAJ 

Law. Therefore, further regulations are needed to harmonize the 

definition of motorized vehicles with the form of heavy equipment in 

question; ... " 

Based on the Constitutional Court Decision Number 3/PUU-XIII/2015 above, 

"heavy equipment" has been declared not included in the definition of motorized 

vehicles. With this Decision, the Court has affirmed its consistency and 

coherence with the previous Decision, namely the Decision of the Constitutional 

Court Number 1/PUU-X/2012. Because, in the Decision of the Constitutional 

Court Number 1/PUU-X / 2012 the Court rejected the Petitioner's petition 

because for the sake of legal certainty the Court referred to the definition of 

"heavy equipment" as a motorized vehicle as stipulated in the LLAJ Law which 

at that time was not applied, while in the Constitutional Court Decision Number 

3/PUU-XIII/2015 The Court granted the Petitioner's petition because it was 

proven that "heavy equipment" was not included in the definition of motorized 

vehicles. 

5. That with consideration as described in number 3 and number 4 above, the 

imposition of tax on heavy equipment as motorized vehicles, as stipulated in 

Article 1 number 13, Article 5 paragraph (2) Article 6 paragraph (4), and Article 

12 paragraph (2) Law 28/2009 has lost its foundation. In this case the Court can 

accept the Applicants' argument that in accordance with the nature of the 
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decision of the Constitutional Court, because the Constitutional Court's decision 

has a degree equivalent to the Law, then the new legal norms that are born 

from the decision are generally valid so that other legal norms which contains 

content material that is the same as the norms of the Law which has been 

declared contrary to the 1945 Constitution by the Constitutional Court must refer 

to the decision of the Constitutional Court in question. 

Based on the considerations as outlined in number 1 through number 5 above, the 

Court is of the opinion that the application of the Applicants is legally grounded. 

[3.12] Considering whereas in order to avoid differences in interpretation in the 

implementation of this decision, the important Court affirms that although the Court 

is of the opinion that Article 1 point 13 insofar as it relates to the phrase "including 

heavy equipment and large instruments which use wheels and motors and are not 

permanently attached" , Article 5 paragraph (2) insofar as it relates to the phrase 

"including heavy equipment and large equipment", Article 6 paragraph (4), and 

Article 12 paragraph (2) of Law 28/2009 have legal grounds, this does not mean 

(and therefore may not be interpreted) that the heavy equipment must not be taxed. 

Moreover, the Applicants, both in their application and in the trial, also repeatedly 

stated that the review of the a quo articles had no intention of avoiding the obligation 

to pay taxes. Thus, heavy equipment can still be taxed but the legal basis for 

taxation of heavy equipment is not because heavy equipment is part of motorized 

vehicles. Therefore, it means that a new legal basis is needed in the legislation to 

impose taxes on heavy equipment, which among others can be done by making 

changes to Law 28/2009 as long as it relates to the regulation of taxation on heavy 

equipment. 

[3.13] Considering that the process for making amendments to the Act as referred 

to in paragraph [3.12] above, in this case the amendment to Law 28/2009, requires 

sufficient time, the Court considers it important to provide a time limit for the 

Legislators to make amendments to the Law referred to as will be stated in the ruling 

of this Decision. The deadline is intended to avoid a legal vacuum regarding the 

imposition of tax on heavy equipment as long as the amendment to the Law has 

not been promulgated, while heavy equipment can still be taxed according to the 

provisions of the old Law. Conversely, if the deadline for making amendments to 

the Law has been exceeded and the new Law has not yet been promulgated then 
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the heavy equipment may not be subject to tax based on the old Law. Such 

arrangements are not in conflict with the principles of the rule of law because the 

intended grace period provides certainty, fairness and expediency. On the other 

hand, according to Article 23A of the 1945 Constitution, the state is only justified in 

imposing taxes and other levies that are compelling based on the Law. 

4. CONCLUSION 

Based on the assessment of facts and law as described above, the Court 

concluded: 

[4.1] The Court has the authority to try the a quo application; 

[4.2] The Applicants have a legal position to submit a quo application; 

[4.3] The principal reason for the request is legal. 

Based on the 1945 Constitution of the Republic of Indonesia, Law Number 

24 of 2003 concerning the Constitutional Court as amended by Law Number 8 of 

2011 concerning Amendment to Law Number 24 of 2003 concerning the 

Constitutional Court (State Gazette of the Republic of Indonesia Year 2011 Number 

70, Supplement to the State Gazette of the Republic of Indonesia Number 5226), 

and Law Number 48 of 2009 concerning Judicial Power (State Gazette of the 

Republic of Indonesia of 2009 Number 157, Supplement to the State Gazette of the 

Republic of Indonesia Number 5076); 

5. JUDICIAL VERDICT 

Adjudicating, 

1. To receive and grant the Applicants' entire application; 

2. To declare Article 1 number 13 throughout the phrase "including heavy 

equipment and large equipment which in its operation uses wheels and motors 

and is not permanently attached", Article 5 paragraph (2) throughout the phrase 

"including heavy equipment and large equipment"; Article 6 paragraph (4), and 

Article 12 paragraph (2) of Law Number 28 of 2009 concerning Regional Taxes 

and Regional Retributions (State Gazette of the Republic of Indonesia of 2009 

Number 130, Supplement to the State Gazette of the Republic of Indonesia 

Number 5049) is contrary to the 1945 Constitution of the Republic of Indonesia 

and has no binding legal force; 

3. To instruct the legislators to make changes to Law Number 28 Year 2009 

concerning Regional Taxes and Regional Retributions (State Gazette of the 
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Republic of Indonesia Number 130 in 2009, Supplement to the State Gazette 

of the Republic of Indonesia Number 5049), particularly with regard to with 

taxation on heavy equipment; 

4. Ordering the inclusion of this Decision in the Official Gazette of the Republic of 

Indonesia as appropriate. 

Therefore, it is decided at the Judges' Consultative Meeting by nine 

Constitutional Justices namely Arief Hidayat as Chairperson concurrently Member, 

Anwar Usman, I Dewa Gede Palguna, Suhartoyo, Maria Farida Indrati, Manahan 

MP Sitompul, Aswanto, Saldi Isra, and Wahiduddin Adams, respectively as a 

Member, on Tuesday, nineteenth, September, two thousand and seventeen, which 

is stated in the Plenary Session of the Constitutional Court open to the public on 

Tuesday, the tenth day of October, two thousand and seventeen, finished at 11.24 

WIB, by nine Constitutional Justices namely Arief Hidayat as Chairman concurrently 

Member, Anwar Usman, I Dewa Gede Palguna, Maria Farida Indrati, Saldi Isra, 

Suhartoyo, Manahan MP Sitompul, Aswanto, and Wahiduddin Adams, respectively 

as a Member, accompanied by Achmad Edi Subiyanto as Substitute Registrar, as 

well as being attended by the President or representing and the House of 

Representatives or representing, without being attended the Applicants/their 

proxies. 
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Sign. 

Wahiduddin Adams 



 

 

168 

 

 

SUBSTITUTE REGISTRAR, 

Sign. 

Achmad Edi Subiyanto 

 


