
DECISION

Number 5/PUU-X/2012

FOR THE SAKE OF JUSTICE UNDER THE ONE ALMIGHTY GOD

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA,

[1.1] Hearing constitutional cases at the first and final level, has passed

a decision in the case of petition for Judicial Review of Law Number 20 Year

2003 concerning the National Education System against the 1945 Constitution of

the State of the Republic of Indonesia, filed by:

[1.2] 1. Name : Andi Akbar Fitriyadi

Occupation : Private Person

Address : Jalan Bali Matraman Neighborhood Ward

13/Neighborhood Block 10 Manggarai Selatan

Tebet, South Jakarta

hereinafter referred to as ---------------------------------- Petitioner I;

2. Name : Nadya Masykuria
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Occupation : Housewife/student’s parent

Address : Jalan Menteng Atas Selatan I/38

Neighborhood Ward 04 Neighborhood Block

12 Menteng Atas, Setia Budi, South Jakarta

hereinafter referred to as ----------------------------------Petitioner II;

3. Name : Milang Tauhida

Occupation : Female Employee/student’s parent

Address : Jalan Setia Budi VII Number 1 Neighborhood

Ward 05/Neighborhood Block 03 Setia Budi,

South Jakarta

hereinafter referred to as -------------------------------- Petitioner III;

4. Name : Jumono

Occupation : Private Person/student’s parent

Address : Jalan Rawamangun Muka Barat D-5,

Neighborhood Ward 09 Neighborhood Block

12, Rawamangun Sub-district, Pulogadung

District, East Jakarta

hereinafter referred to as ---------------------------------Petitioner IV;
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5. Name : Lodewijk F. Paat

Occupation : Lecturer of Universitas Negeri Jakarta

Address : Jalan Kunci Number 7, Neighborhood Ward 12

Neighborhood Block 02, Kayu Putih Sub-

district, Pulogadung District, East Jakarta

hereinafter referred to as --------------------------------- Petitioner V;

6. Name : Bambang Wisudo

Occupation : Private Person

Address : Villa Pamulang Mas Block D-7/12 A

Neighborhood Ward 002/Neighborhood Block

006 Bambu Apus, Pamulang, South

Tangerang

hereinafter referred to as -------------------------------- Petitioner VI;

7. Name : Febri Hendri Antoni Arif

Occupation : Private Person

Address : Jalan Kalibata Timur Neighborhood Ward 09

Neighborhood Block 08 Kalibata, Pancoran,

South Jakarta
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hereinafter referred to as ------------------------------- Petitioner VII;

In this case by virtue of Special Power of Attorney dated December 22, 2011,

granting authority to Alvon Kurnia Palma, S.H.; Emerson Yuntho, S.H.;

Wahyu Wagiman, S.H.; Febri Diansyah, S.H.; Wahyudi Djafar, S.H.; Donal

Fariz, S.H.; Iki Dulagin, S.H., M.H.; Fatilda Hasibuan, S.H.; Sulistiono, S.H.;

Zainal Abidin, S.H.; Tandiono Bawor Purbaya, S.H.; Abdul Kadir

Wokanubun, S.H.; Agustinus Carlo Lumbanraja, S.H.; Ikhana Indah

Barnasaputri, S.H.; and Andi Muttaqien, S.H., all of whom being Advocates

and Public Legal Defense Counsels associated in the Advocacy Team of "Anti

Komersialisasi Pendidikan (Anti-Commercialization of Education)", selecting their

legal domicile at the office of the Indonesian Corruption Watch (ICW), Jalan

Kalibata Timur IV D Number 6 South Jakarta, either jointly or severally acting for

and on behalf of the principals;

Hereinafter referred to as --------------------------------------------------- the Petitioners;

[1.3] Having read the petition of the Petitioners;

Having heard the statements of the Petitioners;

Having read and heard the written statement of the Government;

Having read the statements of the People’s Representative Assembly;
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Having heard the statements of the experts of the Petitioners and the

Government as well as the witnesses of the Government;

Having examined the evidence of the Petitioners;

Having read the conclusions of the Petitioners and the Government;

2. FACTS OF THE CASE

[2.1] Whereas the Petitioners have filed their petition by petition letter

dated December 28, 2011, received at the Registrar’s Office of the Constitutional

Court (hereinafter referred to as the Registrar’s Office of the Court) on December

28, 2011, under Deed of Petition File Receipt Number 9/PAN.MK/2012 and

registered in the Constitutional Case Registry on January 11, 2011 under

Number 5/PUU-IX/2012, as revised by petition dated February 10, 2012, which

principally describes the following matters:

INTRODUCTION

Oppression always gives a lesson and trauma to its victims. This was the

underlying expression for the founding fathers of Indonesia when the nation of

Indonesia successfully broke down the cage of colonialism for the first time.

Therefore, liberation ideology-nuanced expressions became a solid ground. This

encouragement for freedom and independence was subsequently reflected in the
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1945 Constitution as the legal basis for the establishment of the state of

Indonesia. Moreover, the spirit of anti-oppression and colonialism in the

constitution further imposes obligations to the state to fulfill all rights of its people.

The Preamble to the 1945 Constitution clearly and expressly states,

“Furthermore, in order to form a Government of the State of Indonesia which

shall protect the entire Indonesian nation and the entire Indonesian native land,

and in order to advance general welfare, to develop the intellectual life of the

nation, and to partake in implementing world order based upon independence,

eternal peace and social justice, Indonesia's National Independence shall be

enshrined in the Constitution of the State of the Republic of Indonesia,

established within the structure of the State of the Republic of Indonesia with the

sovereignty of the people based upon Belief in The One and Only God, just and

civilized Humanity, the Unity of Indonesia, and Democracy guided by the inner

wisdom of Deliberations amongst Representatives, and by creating social Justice

for all the people of Indonesia”.

One of the obligations imposed on the state is “to develop the intellectual life of

the nation”. Education is one of the facilities in the efforts of the State “to develop

the intellectual life of the nation”. Education becomes an important process in the

national regeneration for creating reliable human resources in order to continue

the survival and continuity of the national leadership. Hence, the implementation

of education cannot be separated from the human and humanity perspectives.

The prioritization of the human factor in such educational process is expected to
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have an implication on the development of the community life in the social,

cultural, economic, ideological fields, etc.

Different from the other living creatures, human is not only to live, but also to

exist so that human has freedom to choose and take an action. Therefore,

education must become a part of the freedom and empowerment processes in

order to produce free humans.

The development of the discourse on free person is the ideal of actual education.

This discourse must be used as a reference in developing education with an

empowerment vision. It has become a kind of postulate that education is the

most strategic means for the development of humans who are free and

empowered mentality.

In general, the purpose of education is to develop whole humans. Several

prominent figures in the world have described the purpose of education in their

various studies. Plato in his book, Republic, states, “The purpose of education

cannot be separated from the purpose of the state. Therefore, education and

politics are inseparable. Furthermore, the means to achieve just and happy

people (the greatest extent of happiness for as many people as possible) is

education”.

Another expert also studying the matter of the purpose of education is Kohnstam,

stating that, “The purpose of education is to help a person who is trying to
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humanize himself/herself in order to achieve deepest mental peacefulness

without interrupting or burdening himself/herself”.

Meanwhile, the prominent figure of Indonesian education, Ki Hajar dewantara,

states that, “Education is a demand in children’s life and growth, which means

that education guides the entire natural power existing in children so that as

human and community members, they can reach welfare and happiness to the

greatest possible extent”.

Moreover, the problem is that the mandate, message and duties imposed to the

State as confirmed in the Fourth Paragraph of the Preamble to the 1945

Constitution are denied in Law Number 20 Year 2003 concerning the National

Education System (Sistem Pendidikan Nasional), or known as the National

Education System Law (UU Sisdiknas), particularly Article 50 paragraph (3)

(exhibit P-23), in which the concept of the national education is breached and

different from the purpose of the national education as intended in the Preamble

to the 1945 Constitution and Article 31 paragraph (3) of the 1945 Constitution.

Article 50 paragraph (3) of the National Education System Law states, “The

Government and/or regional governments shall organize at least one unit of

education at all levels of education to be developed further as a unit having

international standard education.”

As the materialization of Article 50 paragraph (3) of the National Education

System Law, the Government cq the Minister of National Education has issued
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Regulation of the Minister of National Education (Peraturan Menteri Pendidikan

Nasional/Permendiknas) Number 78 year 2009 concerning the Implementation of

International Standard School (exhibit P-1). In such regulation, international

standard education is defined as education organized after meeting National

Education Standards and enriched with education standards of a developed

country.

The purpose of the implementation of International Standard School Pilot Project

(Rintisan Sekolah Bertaraf Internasional/RSBI) and International Standard

School (Sekolah Bertaraf Internasional/SBI) is to produce graduates having

competence in accordance with the standards of graduate competence and

enriched with the standards of competence in one of accredited schools in the

member states of Organization for Economic Co-Operation and Development

(OECD) or other developed countries.

The purpose of the implementation of these International Standard School Pilot

Project (RSBI) and International Standard School (SBI) is clearly inconsistent

with the philosophy of the national education in which education serves the

function of developing the ability and building the character and civilization of a

dignified nation in the context of developing the intellectual life of the nation,

aimed at developing the students’ potentials so that they will become persons

who are faithful and devoted to The One Almighty God, having noble character,

healthy-mind, educated, skilful, creative, independent, and become democratic
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as well as responsible citizens that shall always be based on the world view of

Indonesian nation, namely Pancasila.

AUTHORITIES OF THE CONSTITUTIONAL COURT

1. Whereas Article 24 paragraph (2) of the Third Amendment to the 1945

Constitution states that, “Judicial power shall be exercised by a Supreme

Court and its inferior judicial bodies under it and by a Constitutional Court”;

2. Whereas furthermore, Article 24C paragraph (1) of the Third Amendment

to the 1945 Constitution states that: “The Constitutional Court shall have

authority to hear cases at the first and final level, the decisions of which

shall be final, in conducting judicial review of laws against the Constitution,

to decide upon disputes over the authorities of state institutions whose

authorities are granted by the Constitution, to make decisions on the

dissolution of political parties, and to decide upon disputes over the results

of General Elections”;

3. Whereas  based on the aforementioned provisions, the Constitutional

Court has the right and obligation to conduct judicial review of laws

against the Constitution which is also based on Article 10 paragraph (1) of

Law Number 24 Year 2003 concerning the Constitutional Court stating

that: “The Constitutional Court shall have authority to hear cases at the
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first and final level, the decisions of which shall be final to: (a) review laws

against the 1945 Constitution”;

4. The Constitutional Court has been established as the guardian of the

constitution. In the event of any Law containing provisions which are

inconsistent or established inconsistently with the constitution

(unconstitutional), the Constitutional Court may reverse it by revoking such

Law in full or article by article;

5. Whereas as the guardian of the constitution, the Constitutional Court shall

also have the right to give an interpretation of the provisions of articles of a

Law so that they are in accordance with constitutional values. The

interpretation of the Constitutional Court of the constitutionality of the

articles of such Law shall be the only interpretation (being the sole

interpreter of constitution) having legal force. Accordingly, the

interpretation for the articles having ambiguous, unclear and/or multi-

interpretable meanings may also be requested to the Constitutional Court;

6. Whereas based on the aforementioned matters, the Constitutional Court

clearly has the authority to examine and hear this judicial review petition.

Whereas since the object of this judicial review is Article 50 paragraph (3)

of Law Number 20 Year 2003 concerning the National Education System

against the Preamble to, Article 28C paragraph (1); Article 28E paragraph

(1), Article 28I paragraph (2), Article 31 paragraphs (1), (2) and (3), and
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Article 36 of the 1945 Constitution, the Constitutional Court has the

authority to examine and hear the petition a quo;

LEGAL STANDING OF THE PETITIONERS

1. Whereas the recognition of the right of every Indonesian citizen to file a

petition for judicial review of Laws against the 1945 Constitution of the

State of the Republic of Indonesia constitutes a positive indicator of

development in state administration which reflects a progress for the

strengthening of the constitutional state principles;

2. Whereas the Constitutional Court serves among others as the “guardian”

of the “constitutional rights” of every citizen of the Republic of Indonesia.

The Constitutional Court constitutes a judicial body having the duty of

guarding the human rights as the constitutional rights and legal rights of

every citizen. With such awareness, the Petitioners subsequently decided

to file a petition for judicial review of Article 50 paragraph (3) of Law

Number 20 year 2003 concerning the National Education System which is

inconsistent with the spirit and soul as well as the articles contained in the

1945 Constitution;

3. Whereas the Petitioners are individual citizens who care about national

education and the fulfillment of Indonesian citizens’ right to decent and

quality education, and they constitute the individuals monitoring deviations
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occurring in the national education implementation process based on the

constitutional values of the 1945 Constitution. Accordingly, the petition for

review of Article 50 paragraph (3) of the National Education System Law

against the Preamble to, Article 28C paragraph (1); Article 28E paragraph

(1), Article 28I paragraph (2), Article 31 paragraphs (1), (2) and (3), and

Article 36 of the 1945 Constitution shall be regarded as the materialization

of a citizen’s effort, either independently or collectively, in developing the

intellectual life of the nation through the enforcement of the values of

constitutionalism;

4. Whereas Article 51 paragraph (1) of Law Number 24 Year 2003

concerning the Constitutional Court states that: “The Petitioners shall be

the parties considering that their constitutional rights and/or authority have

been impaired by the coming into effect of a Law, namely: (a) individual

Indonesian Citizens; (b) customary law community units insofar as they

are still in existence and in line with the development of the communities

and the principle of the unitary state of the Republic of Indonesia as

provided for in Law; (c) public or private legal entities; or (d) State

institutions”;

5. Whereas the Petitioners comprise individual Indonesian citizens, as

evidenced by their identity cards (exhibit P-7). Thereby, the provisions as

provided for in Article 51 paragraph (1) sub-articles (a) and (c) of Law
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Number 24 Year 2003 concerning the Constitutional Court have been

satisfied;

6. Whereas the Petitioners realize that to evidence the fulfillment of legal

standing, the factual causal relationship (causal verband) and potential

constitutional impairment due to the existence or the coming into effect of

a part of Article 50 paragraph (3) of Law Number 20 Year 2003

Concerning the National Education System against the Preamble to,

Article 28C paragraph (1); Article 28E paragraph (1), Article 28I paragraph

(2), Article 31 paragraphs (1), (2) and (3), and Article 36 of the 1945

Constitution of the State the Republic of Indonesia must be explained;

Whereas with reference to Decisions of the Constitutional Court Number

006/PUU-III/2005 and Number 11/PUU-V/2007, the Petitioners must meet

the following requirements:

1. the existence of constitutional rights and/or authority of the

Petitioners granted by the 1945 Constitution of the State of the

Republic of Indonesia.

2. the Petitioners consider that their constitutional rights have been

impaired by the Law petitioned for review.

3. the relevant constitutional impairment of the Petitioners must be
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specific or special and actual or at least potential in nature which,

pursuant to logical reasoning, can be assured of occurring.

4. there is a causal relationship between the impairment and the

coming into effect of the Law petitioned for review.

5. it is likely that with the granting of the petition, the constitutional

impairment argued will not or will no longer occur.

7. Whereas such five requirements as intended above have been

reconfirmed by the Constitutional Court by Decision of the Court Number

27/PUU-VII/2009 in the formal review of the Second Amendment to the

Supreme Court Law, which states as follows;

“Based on the practice of the Court (2003-2009), individual Indonesian

Citizens, especially tax payers (vide Decision Number 003/PUU-I/2003),

various associations and NGOs concerned about Law for public interest,

legal entities, Regional Governments, State Institutions, and others are

considered by the Court as having legal standing to file a judicial review

petition for both formal and substantive review of a law under the 1945

Constitution” (see also Lee Bridges, et al. in “Judicial Review in

Perspective”, 1995) (Page 59).
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8. Whereas the Petitioners as individual Indonesian citizens are taxpayers

(exhibit P-8). In addition, Petitioner I and Petition II are Indonesian

citizens whose constitutional rights have been directly impaired by the

coming into effect of Article 50 paragraph (3) of Law Number 20 Year

2003 being reviewed. Petitioner III up to Petitioner VI are also concerned

in conducting advocacy in the field of education, consisting of:

1) Petitioner I, namely Andi Akbar Fitriyadi, a self-employed

Indonesian citizen. The Petitioner is the parent of Al Zufaryaskur

Akbar. The Petitioner is the parent having registered his child with

an International Standard School Pilot Project (RSBI), namely SDN

Menteng 02 RSBI South Jakarta (exhibit P-9);

2) Petitioner II, namely Nadia Masykuria, an Indonesian citizen

working as a housewife. The Petitioner is the parent of Nabilah,

Uzair Adli and Naurah Hanani. The Petitioner is the parent whose

children are studying in schools of RSBI. The first child of the

Petitioner, namely Nabilah, is an 8th grade student of SMPN RSBI 1

Jakarta. The second child, Uzair Adli is a 4th grade student of SDN

Menteng 02 RSBI Jakarta, and the third child of the Petitioner,

namely Naurah Hanani, is a 2nd grade student of SDN Menteng 02

RSBI Jakarta (exhibit P-10);



17

3) Petitioner III, namely Milang Tauhida, an Indonesian citizen

working as an employee. The Petitioner is the parent of

Muhammad Aufa Athallah and Muhammad Adil Berjuang. The

Petitioner is the parent whose children are studying in schools of

RSBI. The first child of the Petitioner, namely Muhammad Aufa

Athallah is a 9th grade student of SMPN 1 RSBI Jakarta, and

Muhammad Adil Berjuang is an 8th grade student of SMPN 1 RSBI

Jakarta (exhibit P-11);

4) Petitioner IV, namely Jumono, a self-employed Indonesia citizen

and the parent of a student. In addition to being active as and

holding the position of the Secretary of the Alliance of Students'

Parents Concerned with Indonesian Education (Aliansi Orang Tua

Murid Peduli Pendidikan Indonesia/APPI), the Petitioner is also

concerned with conducting campaigns and monitoring of the

performance of new student enrollment and corruptive practices

occurring at schools for the purpose of proper operation of the

national education system (exhibit P-12);

5) Petitioner V, namely Lodewijk F Paat, an Indonesian citizen

working as a lecturer at the Faculty of Educational Science of

Universitas Negeri Jakarta (formerly named Vocational Institute of

Educational Science). The Petitioner is also active in the Coalition
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of Education conducting studies and monitoring national education

policies (exhibit P-13);

6) Petitioner VI, namely Bambang Wisudo, an Indonesian citizen

working as an education activist and founder of Sekolah Tanpa

Batas (Limitless School). The Petitioner is an individual who is

active in conducting advocacy in the field of education and

journalistic domain or formal discussions, and through scientific

writings in the mass media;

7) Petition VII, namely Febri Hendri Antoni Arif, an Indonesian

citizen working as an activist in a Non-Governmental Organization,

namely Indonesia Corruption Watch, holding the position as the

Coordinator of Public Service Monitoring Division. The Petitioner is

also an individual who is active in conducting advocacy in the field

of education, either through trainings, monitoring, assistance and/or

formal discussions, and also through scientific writings in the mass

media (exhibit P-14);

9. Whereas based on the aforementioned descriptions, it is clear that

Petitioner I, Petitioner II and Petitioner III are the victims of the coming into

effect of the provisions concerning RSBI and SBI, as well as that

Petitioner III up to Petitioner VII are the individuals concerned with the

interest of the national education. Therefore, it is clear that the
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constitutional interest of the Petitioners has been impaired by the

existence of Article 50 paragraph (3) of Law Number 20 Year 2003

concerning the National Education System because it is inconsistent with

the Preamble to, Article 28C paragraph (1), Article 28E paragraph (1),

Article 28I paragraph (2), Article 31 paragraphs (1), (2) and (3), and Article

36 of the 1945 Constitution of the State of the Republic of Indonesia;

10. Whereas in addition, Petitioner IV, Petitioner V, Petitioner VI and

Petitioner VII are also taxpayers, as evidenced by photocopies of

Taxpayer Registration Number (Nomor Pokok Wajib Pajak/NPWP) cards

(vide exhibit P-8). The Petitioners as taxpayers state that their

constitutional interest has been violated by the existence of Article 50

paragraph (3) of Law Number 20 Year 2003 concerning the National

Education System. Thereby, the requirements of legal standing referred to

in Decision of the Constitutional Court Number 27/PUU-VIII2009 have

been met by the Petitioners;

11. Whereas furthermore, the Petitioners would like to explain the

constitutional impairment or potential constitutional impairment due to the

coming into effect of Article 50 paragraph (3) of Law Number 20 Year

2003 concerning the National Education System because it is inconsistent

with the Preamble to, Article 28C paragraph (1), Article 28E paragraph (1),
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Article 28I paragraph (2), Article 31 paragraphs (1), (2) and (3), and Article

36 of the 1945 Constitution of the State of the Republic of Indonesia;

1) Whereas Petitioner I, namely Andi Akbar FItriyadi is a citizen and

the parent of Al Zufaryaskur Akbar, whose constitutional right has

been impaired because, notwithstanding that he lives

approximately 500 meters from State Elementary School 02 (SDN

Menteng 02) RSBI Jakarta located at Jalan Tegal Number 10 South

Jakarta and applying “An International Standard Education Unit”, he

cannot study at such school because he comes from a poor family

and is unable to pay the enrollment fee, education cost and other

fees determined by such school. Whereas on May 25, 2010 or

during the educational period of 2010/2011, the Petitioner

submitted an enrollment form (Number 127/MO2/2010) (vide

exhibit P-10) in the name of Petitioner I to SDN RSBI 02 Menteng

Jakarta. At the time of submission of the enrollment form, the

Officer of the New Student Registration Division of SDN 02 RSBI

Menteng Jakarta gave an explanation regarding SDN 02 RSBI

Menteng to Petitioner II. The substance of such explanation is that

for studying at SDN 02 RSBI, there will be a lot of activities

sponsored by parents’ students. In other words, the school needs

costs for quality improvement activities, etc., which are collected

from students’ parents. Because of the Petitioner’s financial



21

capacity who is only a regular employee, those collections are

certainly burdensome. Finally, the Petitioner was forced to refrain

from sending his child to such school;

2) Whereas Petitioner II, namely Nadia Maskuria, is an Indonesian

citizen and the parent of Nabilah (Student of SMPN 1 RSBI

Jakarta), Uzair Adli and Naurah Hanani (students of SDN 02 RSBI

Menteng), whose constitutional rights have been impaired by

expensive education cost at the School applying the “International-

Standard Education Unit”. Whereas the Petitioner and her child,

Nabilah (Student of SMPN 1 RSBI Jakarta) are the victims of

school policies of SMPN 1 RSBI Jakarta collecting Monthly Regular

Contribution (Sumbangan Rutin Bulanan/SRB) in the amount of

Rp600,000.- and New Student Contribution (Sumbangan Peserta

Didik Baru/SPDB) in the amount of Rp7,000,000.-. The existence of

such contribution policy was never been communicated or informed

by the School to the Petitioner or to other parents. The contribution

policy was communicated only 2 (two) months after the Petitioner’s

child had become a student of the school. So far, the effort made

by the Petitioner to lodge an objection and to apply for relief in the

payment of contribution has not been granted by SMPN 1 RSBI

Jakarta. The education cost or contribution at the schools of RSBI

considered burdensome for the Petitioner is applied at the school of
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the Petitioner’s children, Uzair Adli and Naurah Hanani who are

studying at SDN 02 RSBI Menteng;

3) Whereas Petitioner III, namely Milang Tauhida, is an Indonesian

citizen and the parent of Muhammad Aufa Athallah and Muhammad

Adil Berjuang, whose constitutional rights have been impaired by

discriminatory or castelike treatment received by his children

studying at SMPN 1 RSBI Jakarta which applies “International-

Standard Education Unit”. Whereas the Petitioner’s first child,

Muhammad Aufa Athallah is a 9th grade student of SMP 1 RSBI

Jakarta. Although the school is labeled International Standard

School Pilot Project (RSBI), the fact is that the school has divided

classes into regular classes and RSBI classes. The regular classes

often receive a different treatment from the RSBI classes. The

Petitioner’s child who is in a regular class often complains about air

conditioner (AC) which is often turned off and the placement of

less-qualified teachers who do not encourage the students. These

matters are different from the RSBI classes. Air conditioners are

always on and the students are taught by qualified teachers. The

Petitioner’s second child, Muhammad Adil Berjuang, an 8th grade

student of SMP 1 RSBI Jakarta, was admitted through an online

system (not through a selection by the school). At the first time of

his child’s admission, the Petitioner expected that his child would
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be placed in the regular class but subsequently, the School

changed it into RSBI class. This change has affected the obligation

of the parents to pay Monthly Routine Contributions (SRB) and

New Student Contribution (SPDB) considered burdensome by the

Petitioner. SMP 1 RSBI Jakarta is also not transparent and

accountable for providing an explanation to the Petitioner or

students’ parents regarding responsibility for the management of

funds collected from students or the government;

4) Whereas Petitioner IV (Jumono) and Petitioner V (Lody F. Paat)

previously became the Petitioners in the petition for judicial review

of Law Number 20 Year 2003 concerning the National Education

System and Law Number 9 Year 2009 (the Petitioners in Case

Number 21/PUU-VII/2009). In its decision, the Court acknowledges

the legal standing of the Petitioners in the case a quo (Decisions of

the Constitutional court Number 11-14-21-126 and Number

136/PUU-VII/2009);

12. Whereas the Petitioners as citizens paying taxes to the State consider that

their constitutional rights have been impaired by the existence of

“international standard education unit” which is subsequently materialized

in the forms of RSBI and SBI because;
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a. costs for RSBI and SBI are derived from State Revenues and

Expenditures Budget with the taxes paid by citizens being one of

the sources.

b. The Petitioners are citizens paying taxes every year.

c. costs or aid coming from the State Revenues and Expenditures

Budget/Regional Revenues and Expenditures Budget for the RSBI

and SBI which in great amounts in every year are presumed as, or

potentially give rise to, deviation and misappropriation, and they are

not proportional to the benefits obtained.

d. costs or aid derived from the State Revenues and Expenditures

Budget/Regional Revenues and Expenditures Budget for the RSBI

and SBI in great amounts every year are not fully used to improve

the quality of teachers and students, but rather for building school

physical facilities and infrastructure

e. although the RSBI and SBI have received aid from the State

Revenues and Expenditures Budget/Regional Revenues and

Expenditures Budget, in practice, the schools still collect

registration fees, building costs and education costs every month to

prospective students or the students studying at such schools;
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13. Whereas based on the descriptions above, the Petitioners clearly have

legal standing as Petitioners in the judicial review of Law Number 20 Year

2003 concerning the National Education System, and there is a legal

relationship (causal verband) with respect to the application of Article 30

paragraph (3) of Law Number 20 Year 2003 concerning the National

Education System related to Preamble to, Article 28C paragraph (1);

Article 28E paragraph (1), Article 28I paragraph (2), Article 31 paragraphs

(1), (2) and (3), and Article 36 of the 1945 Constitution of the State of the

Republic of Indonesia;

14. Whereas it is clear that the application of Article 30 paragraph (3) of Law

Number 30 Year 2002 has impaired the rights of the Petitioners as citizens

to obtain legal certainty and protection of constitutional values set out in

the 1945 Constitution;

REASONS OF THE PETITION

Education Philosophy and System in Indonesia

The term national education philosophy is certainly not found in Law Number 20

Year 2003 concerning the National Education System or in the previous Laws

concerning Education System. In other words, the philosophical formulation of

the national education is in fact not written in the national education system law

or in other legal products. However, it does not mean that Indonesia does not
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have the basis of national education and the purpose of national education

because the National Education System Law (UU Sisdiknas) in Indonesia clearly

include: 1) formulation of education and national education; 2) national education

basis; 3) function and purpose of national education.

In fact, Indonesia has also formulated the so-called national education system,

as well as the principle of implementation of the national education as follows:

Whereas, the definition of education is formulated as follows, “education shall be

a conscious and planned effort to realize a learning environment and process for

the students to actively develop their self-potentials for obtaining the power of

religious spirit, self-control, personality, intelligence, noble character, as well as

the skills which they, their society, nation, and country need.” (Article 1 sub-

article 1 of the National Education System Law).

Whereas in relation to the basis of education, it is stated as follows, “National

education shall be based on Pancasila and the 1945 Constitution of the State of

the Republic of Indonesia” (Article 2 of the National Education System Law).

Whereas the formulation of functions and purposes of the national education is

stated as follows, “National education shall serve the function of developing the

ability and building the character and civilization of a dignified nation in the

context of developing the intellectual life of the nation, aimed at developing the

students’ potentials so that they will become persons who are faithful and
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devoted to The One Almighty God, having noble character, healthy-mind,

educated, skillful, creative, independent, and become democratic as well as

responsible citizens”. Article 3 of the National Education System Law.

Basic Meaning of Education

Whereas the definitions of education proposed by experts vary, and their

contents are different from one another. The difference may be caused by the

orientation, basic concept used, aspect which becomes the focus, or the

underlying philosophy. From the aspect of language, education can be defined

as an act (a matter, a way, etc.) of educating; it is also defined as knowledge

about educating, or maintenance (practices, etc.) of body, mental, etc.

(Poerwadarminta, 1991: 150).

Whereas based on Article 1 of the National Education System Law, it is stated

that education is a conscious and planned effort to realize a learning environment

and process for the students to actively develop their self-potentials for obtaining

the power of religious spirit, self-control, personality, intelligence, noble

character, as well as skills which they, their society, nation, and country need.

Whereas according to M.J. Langeveld (1999), education is an act of consciously

and intentionally helping a (an) (immature) child in his/her growth toward maturity

which means he/she can stand and be morally responsible for all his/her actions

based on his/her own choice. Ki Hajar Dewantara states that education means
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the efforts to advance the morality (the mental power, character), intellect, and

growth of a child, which are interrelated in order to advance a perfect life, namely

a child’s life and livelihood which we educate harmoniously.

Meanwhile, in John Dewey’s formulation, Education is all one growing: it has no

end beyond itself. In this process of growth, a child develops himself/herself to a

higher level, or lifelong education, which means that education continues for life.

Education is a fundamental human tendency in humans’ life to lead the humans

to a civilized world. It is also a humane existential guidance and authentic

guidance, so that the child knows his/her own unique identity, be able to

maintain, have, and continue or develop the social heritage of the previous

generations, to be further developed through reason and experience (Kartono,

1997:12).

Whereas Noeng Muhadjir further formulates education as a programmed effort of

the teachers to help students to develop to a normatively better level in a proper

way in a positive context (Muhadjir, 1993:6).

Whereas Zamroni further defines education as a process of instilling and

developing the knowledge about life and attitude in the student’s life, so that

he/she will be able to differentiate between what is right and what is wrong in the

future, so that his/her presence among the society will be valuable and optimally

functional (Zamroni, 2001:87)
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Whereas from those definitions, it can be identified that education is an effort or

process aimed at building the quality of whole human resources so that they can

functionally and optimally perform their role in life. Therefore, education is

essentially helpful in humans’ life. Humans will enjoy the benefits of education.

Whereas education is ultimately a conscious and planned effort to realize a

learning environment and process for the students to actively develop their self-

potentials to have the power of religious spirit, self-control, personality,

intelligence, noble character, as well as skills which they, their society, nation,

and country need (exhibit P-24)

National Education System

Whereas the term system originates from Latin (systēma) and Greek (sustēma)

which means a unit consisting of jointly connected elements to facilitate the flow

of information, material, or energy. This term is often used to describe a set of

interacting entities, in which a mathematical model is often made (Darmoyo,

2008). System is also a unit of interrelated parts in a territory and having driving

items.

Whereas in the event of a school entity or organization, system may mean

interrelated elements at school, jointly conducting activities to facilitate the flow of

information, materials, or energy in the school aimed at obtaining the shared
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information, joint decision, opinion, purpose, and target in building a school life

fully and comprehensively. Elements at school consist of: (1) a headmaster, (2) a

vice headmaster, (3) expertise programs, (4) workshop or laboratory, (5) board of

teachers, (6) homeroom teachers, (7) students, (8) parents of students, (9)

administration, and (10), school committee. It is expected that all the elements

have shared information, joint decision, opinion, purpose, and target in

implementing the school life sisterly fully (Darmoyo, 2008).

Whereas therefore, the definition of national education system is all the

interrelated and integrated educational components to achieve the purposes of

national education.

Whereas national education is education based on Pancasila and the 1945

Constitution of the State of the Republic of Indonesia which is embedded in the

religious values and Indonesian national culture, and which responsive to the

demand for change of the era.

Whereas as a modern nation, Indonesia has established a national and state

system which is underlain, based on, and guided by the values of worldview (life

philosophy, Weltanschauung and Volkgeist) of the Indonesian nation. These

fundamental values are the soul of the nation (national identity and personality);

as the realization of the spiritual principle of the nation.
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Whereas these fundamental values are established and developed (cultivated)

as the philosophy system and/or national ideology system for the independent

and sovereign nation.

Strictly speaking, every nation always struggles through education and cultivation

to develop the potentials of human personality based on the worldview of

Indonesian nation (life philosophy, state foundation, state ideology, national

ideology). No nation struggles without being underlain and based on the

fundamental values of its nation and state.

Whereas therefore, national education which functions to develop the ability and

to create the character and civilization of a dignified nation in the context of

developing the intellectual life of the nation, is aimed at developing the student’s

potentials so that they become persons who are faithful and devoted to the One

Almighty God, having noble character, healthy-mind, educated, skillful, creative,

independent, and becoming democratic and responsible citizens, which must

always be based on the worldview of the Indonesian nation.

Whereas since the Indonesian national education is embedded in the cultural

values contained in Pancasila, the values of Pancasila must be instilled in the

students through the implementation of national education at all levels and

stages and kinds of education. Not only that such values color the subject

contents in the curriculum but they also color the pattern of implementation. The

planning of instillation of those cultural values of the nation is created in such a
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way that it reaches not only cognitive mastery but also, more importantly, the

affective mastery. Furthermore, the achievement of cultural values as the

philosophical foundation is aimed at developing the talent, interest, intelligence in

empowerment as optimally as possible (exhibit P-25)

Whereas therefore, two things are considered in determining the philosophical

foundation in the Indonesian national education. The first is the view about

Indonesian people. The philosophy of national education views the Indonesian

people as: 1) The One and Only God’s creatures, with all their natural

dispositions; 2) as individual creatures with all their rights and obligations; and 3)

as social creatures with all their responsibilities in the pluralistic society either

from the aspects of socio-cultural environment, living environment, and the

aspect of advancement of the Unitary State of the Republic of Indonesia amidst

the global community which is always developing, with all the challenges. The

second, the philosophical view of the national education is viewed as a social

institution which is always interacting with other social institutions in the

community.

Based on the philosophical foundation of national education, it is emphasized

that the implementation of the national education in Indonesia should be

implemented toward:
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1. Indonesian national education system which is based on the norm of

national unity from the social, cultural, and economic aspects and which

maintains the national and state integrity.

2. Indonesian national education system, whose education process

empowers all educational institutions so that an individuals can appreciate

other individuals, ethnicities, races, religions, social, economic, and class

status, as the manifestation of the love to the country.

3. Indonesian national education system which is based on the people-

oriented and democratic norms. The education should empower the

teachers and educational institutions to make students become citizens

who understand and implement the people-oriented and democratic

principles in the life as a community and state. The people-oriented and

democratic principles must be reflected in the input-process of the

implementation of Indonesian education.

4. Indonesian national educational system which is based on the norms of

social justice for all citizens of Indonesia. Planning and implementation of

education guarantees the abolition of any form of discrimination and the

implementation of education for all citizens without exception.

5. Indonesian national education system which guarantees the realization of

whole humans who are faithful and devoted, upholding human rights,
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democratic, loving the country and having equitable social responsibility.

Therefore, Pancasila becomes a firm basis as well as a spirit of

Indonesian national education.

Basic Principles of National Education

Whereas principle of education means righteousness which becomes the basis

or foundation of thinking, both at the level of planning or at the level of

implementation of education. Particularly in Indonesia, some principles of

education give directions in planning and implementing the education. The

principles are the Principle of Tut Wuri Handayani, the Principle of Lifelong

Learning, and the Principle of Independence in learning. (exhibit P-26)

Whereas the principle of Tut Wuri Handayani is the core of educational care

system. This principle, which was introduced by Ki Hajar Dewantara, was further

developed by Drs. R.M.P. Sostrokartono by adding two other mottos, namely Ing

Ngarso Sung Sung Tulodo and Ing Madyo Mangun Karso. Now those three

mottos have merged into an integral unit of principles namely:

1. Ing ngarso sung tulodo (in the forefront, to give examples)

2. Ing madyo mangun karso (in the middle, to give support and spirit)

3. Tut wuri handayani (from the rear, to give motivation)
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Whereas the principle of lifelong learning is the lifelong education seen from a

different point of view. The curriculum should be able to design and be

implemented with due observance to two dimensions, namely vertical and

horizontal dimensions.

1. vertical dimension of school curriculum which includes a linkage and

continuity between school levels and the linkage with students’ life in the

future.

2. horizontal dimension of school curriculum, namely a linkage between the

experience of learning inside the school and the experience outside the

school.

Whereas the next principle is a Principle of Independence in Learning. In the

learning-teaching activities, independence in learning should be developed as

early as possible by avoiding teachers’ intervention, while teachers are always

ready to help when needed. The realization of the principle of independence in

learning will place teachers in the major role as facilitators and motivators.

Visions and missions of National Education

Whereas actually, the visions and missions of the national education system of

the Indonesian nation are: (exhibit P-27)
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1. To implement the constitutional mandate: “……..to advance general

welfare, to develop the intellectual life of the nation……”,

2. To perform the vision and mission of: “……nation and character

building….” which means persons (Human Resource, nation) which are

cultured and civilized, as well as having noble character (having the moral)

which become the foundation of a great nation – state!;

3. To cultivate the basic values of the state based on Pancasila as the

spiritual principles of the nation, the national soul and identity as a civilized

and dignified nation, as the national identity and integrity and

Indonesian Human Resources.

Such visions and missions can be realized only through the national education

system inspired by, based on, and guided by the system of philosophy --

including philosophy of education--of Indonesia, namely the Philosophy of

Pancasila. The implementation of national education is always is always based

on and oriented toward natural and cultural potentials. (socio-cultural potentials

of the nation); in the Unitary State of the Republic of Indonesia, the intended

potentials include:

1. Natural potentials: geography and all its contents (natural resources)

including the state geostrategy of Indonesia: namely that the Indonesian
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archipelago is maritime and agrarian in nature, located at the equator

having abundant tropical natural forests.

These natural potentials create a life culture of:

a. Developing the people’s agriculture as the basic asset (natural

resource) of rural people’s economy; (natural resources of

agriculture).

b. Developing marine natural resources by developing fishermen’s

human resources as the subjects and parts of democratic economy

(marine natural resources), supported by the advanced and solid

science and technology.

c. Increasing the attention for the sake of laborers’ (workers’) welfare

as the potential of working human resources.

d. Mining and forestry;

e. Trade.

2. Socio-cultural Potentials; especially the heritage of cultural noble values

of the nation (philosophy of Pancasila, national language and other

cultural treasures) to be developed and inherited as national normative

principles.
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3. Development of the values of civilization: from philosophy, law, politics, up

to technology (science and technology).

International-Standard School Pilot Project

In the introduction to the International-Standard School Pilot Project (RSBI)

launched by the Director General of Primary Education (Exhibit P-28), it is stated

that the idea of International-Standard School Pilot Project has been initiated

based on the globalization era which demands strong competitiveness among

countries in technology, management, and human resources. Technological

advantages will decrease the production costs, increase the value added

contents, increase the variety of products, and increase the quality of products.

The advantages of the management of human resource development can affect

and determine whether the performance of in the field of education is good or

not. In addition, the advantages of human resources having high competitiveness

at the international level will become distinctive bargaining power in this

globalization era.

Whereas considering the fact that globalization demands strict competition,

Indonesian Government has made strategic plans to be capable of participation.

One of the plans is the strategic target of the Ministry of National Education,

namely that the majority of Indonesian nation are expected to become
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comprehensively intelligent and competitive persons (perfect persons/insan

kamil) in 2025.

Whereas the long-term vision is further implemented through the vision of the

Ministry of National Education for the Period of 2012 until 2014, namely: the

Implementation of Prime Service of National Education to Develop

Comprehensively Intelligent Indonesian Persons, and it is explained by the five

missions of the Ministry of National Education commonly referred to as “the 5

(five) Ks”, namely: increasing ketersediaan layanan pendidikan (availability of

education service); keterjangkauan layanan pendidikan (affordability of education

service); kualitas/mutu dan relevansi layanan pendidikan (quality and relevancy

of education service); kesetaraan memperoleh layanan pendidikan (equality in

obtaining education service); and kepastian/keterjaminan memperolah layanan

pendidikan (certainty/guarantee in obtaining education service).

Whereas many programs have been made and implemented by the Ministry of

National Education to improve the quality of education, one of them being the

International-Standard School (SBI). The International-Standard School (SBI)

program is under the supervision of the Directorate General of Primary and

Secondary Education Management of the Ministry of National education, and

implemented by its four Directorates, namely: Directorate for the Development of

Kindergarten and Elementary Schools, Directorate for the Development of Junior
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High Schools, Directorate for the Development of High schools, and Directorate

for the Development of Vocational High Schools.

Whereas based on the data from the Ministry of National Education, the number

of schools having International-Standard School Pilot Project (RSBI) status

throughout Indonesia has reached 1.305 schools up to September 2011. They

are broken down into (239) Elementary Schools, (356) Junior High Schools,

(359) High schools, and (351) Vocational High Schools (exhibit P-2).

Whereas definitively, International-Standard School is a school which has met

and implemented the National Education Standards, including; standards of

content, standards of process, standards of graduate competence, standards of

teachers and education personnel, standards of facilities and infrastructure,

standards of management, standards of financing, and standards of assessment.

These eight aspects of National Education Standards are further enriched,

strengthened, developed, deepened, and expanded through education standard

adaptation or adoption from one of the members of the organization for economic

co-operation and development (OECD) and/or other developed countries, which

have certain advantages in the field of education, and which are believed to have

internationally recognized reputation of quality.

Therefore, it is expected that the International-Standard School can guarantee

that its standards of both the implementation and education outputs are higher

than the National Education Standard. This guarantee can be shown to the
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national and international community through various strategies which can be

accounted for.

Whereas the above eight National Education Standards are called the Minimum

Key Performance Indicators. Meanwhile, the educational standards of the

member countries of OECD are called element x or Supplementary Key

Performance Indicators, the contents of which are enrichment, deepening,

strengthening, and expansion of the aforementioned eight elements.

Philosophical Foundation of an International-Standard

School/International-Standard School Pilot Project

Furthermore, in the introduction to the International-Standard School Pilot Project

(RSBI), the Director General of Primary Education states that the implementation

of an International-Standard School is based on the existentialism and

essentialism (functionalism) philosophies. Existentialism believes that education

must enrich and develop the existence of the students to the most optimal extent

by facilitation conducted through the learning process which is dignified, pro-

change (creative, innovative, and experimentative), growing and developing

talents, interests, and abilities of the students. Therefore, the students must be

given a maximal treatment in order to actualize their intellectual, emotional, and

spiritual capabilities. The students are valuable national assets and they

constitute one of the strong competitive factors which are potentially able to

respond to the global challenges.
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Meanwhile, essentialism philosophy emphasizes that education must be

functional and relevant to the needs of either the individual, family, or community

locally, nationally, or internationally. In relation to the demands of globalization,

education must prepare Indonesian human resources capable of international

competition.

Whereas when implementing both philosophies, four educational pillars namely;

learning to know, learning to do, learning to live together, and learning to be, are

the valuable standards for harmonization of the practices of implementation of

education in Indonesia. This means that learning provides not only knowledge

(learning to know), but it must also generate the comprehension and stimulate

the application of such values (learning to do) performed collaboratively (learning

to live together), and it makes the students become confident and have self-

respect (learning to be). The four pillars must be included in the standards of

curriculum, teachers, learning process, facilities and infrastructures up to the

assessment.

Whereas up to this time, the majority of international-standard schools still have a

pilot project status. Therefore, while it is still a pilot project, the school is expected

to be able to endeavor to meet the National Education Standards and to start

pioneering to achieve the Supplementary Key Performance Indicators in

accordance with the school’s ability and condition. The achievement in meeting

the Supplementary Key Performance Indicators is highly determined by the
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ability of the headmaster, teachers, school committee, regional governments,

and other stakeholders.

Liberalization of Primary Education

Based on the description by the Directorate General of Primary education above,

it can be said that International-Standard School Pilot Project

(RSBI)/International-Standard School (SBI) adheres to the ideology of neo-

liberalism philosophy. International-Standard School Pilot Project

(RSBI)/International-Standard School (SBI) is an education concept which refers

to/relies on OECD (Organization for Economic Co-Operation and Development)

or other developed countries, and OECD adheres to the ideology of neo-

liberalism philosophy.

Whereas neo-liberalism ideology about a state, human, and education is

explained as follows: according to the neo-liberalism ideology, a state is a market

(market-oriented country); a state is considered as a market maker; a market-

oriented country based on the neo-liberalism requires the state to reduce the

expenses for common welfare or public welfare such as education. According to

the neo-liberalism ideology, a human is an individual having the longing for and

the needs dominated by self-interests, and motivated to be competitive. This

ideology requires the state to create individuals having the spirit of

entrepreneurship and free competition in the global market. Therefore, only

strong individuals having adequate knowledge will win and enjoy luxurious
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facilities. This ideology requires the state to create new predators and new

terrorism in the global community;

Furthermore, according to the neo-liberalism ideology, education is commodity

traded in the market for the sake of financial profits or status of an individual.

Skills obtained from education reflect the substance of the market. Knowledge is

considered only as a form of capital or human capital. Education accentuates the

knowledge as capital. Therefore, the knowledge capitalism emerges. Thus, the

latent danger of the neo-liberalism ideology is reducing the state, human, culture,

education, and knowledge to the free market interests.

Whereas in neo-liberalism, community/human is same as the market, democracy

is equalized with the costumers’ choice, and public interest is replaced by

individual interest. Therefore, education is managed in accordance with the

corporate spirit and managed by foreign providers in a global free market.

Education corporatization based on neo-liberalism causes education to change

from being a social institution into an industrial institution (education

industrialization); from the approach of humanization of humans fully into the

approach of treating humans as a global commodity (human capital) based on

the neo-liberal market and new managerial mechanism. Therefore, the

educational institution becomes a global commodity. Global market mechanism

creates a new kind of injustice in accessing education in developing countries.
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Finally, it will form a new hierarchy and social class stratification based on the

competition where who wins will win.

International-Standard Educational Unit is Inconsistent With the Spirit of

Developing the Intellectual Life of the Nation

Whereas the provision concerning “International-Standard Educational Unit”

which finally gives birth to the International-Standard School Pilot Project (RSBI)

or International-Standard School (SBI) is inconsistent with the 1945 Constitution

especially in relation to Article 50 paragraph (2) of Law Number 20 Year 2003

concerning National Education System. The Petitioners argue that the existence

of the article a quo has contradicted the 1945 Constitution for the following

constitutional reasons;

Article 50 paragraph (3) of the Law a quo fully reads as follows, “The government

and/or regional governments shall organize at least one unit of education at all

levels of education to be developed further as a unit having international

standard education;”

The provision is inconsistent with the Preamble to, Article 28C paragraph (1);

Article  28E paragraph (1), Article 28I paragraph (2), article 31 paragraph (1),

Article 31 paragraph (2), article 31 paragraph (3), and Article 36 of the 1945

Constitution of the State of the Republic of Indonesia which fully read as follows;
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Preamble to the 1945 Constitution, “Furthermore, in order to form a Government

of the State of Indonesia which shall protect the entire Indonesian nation and the

entire Indonesian native land, and in order to advance general welfare, to

develop the intellectual life of the nation, and to partake in implementing world

order based upon independence, eternal peace and social justice, Indonesia's

National Independence shall be enshrined in the Constitution of the State of the

Republic of Indonesia, established within the structure of the State of the

Republic of Indonesia with the sovereignty of the people based upon Belief in

The One and Only God, just and civilized Humanity, the Unity of Indonesia, and

Democracy guided by the inner wisdom of Deliberations amongst

Representatives, and by creating social Justice for all the people of Indonesia.”

Article 28C paragraph (1), “Every person shall have the right to develop

himself/herself through the fulfillment of their basic needs, shall have the right

to obtain education and to enjoy the benefits of science and technology, arts

and culture, for the enhancement of the quality of their life and for the

welfare of the humankind;”

Article 28E paragraph (1), “Every person shall be free to adhere to a religion

and to worship in accordance with his/her religion, to choose education and

teaching, to choose occupation, to choose citizenship, to choose residence in the

state territory and to leave it, and shall have the right to return;.”
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Article 28I paragraph (2), “Every person shall have the right to be free from

discriminatory treatment on any basis whatsoever and shall have the right to

obtain protection against any such discriminatory treatment.;”

Article 31 paragraph (1), “Every citizen shall have the right to obtain education.”

Article 31 paragraph (2), “Every citizen shall be obligated to follow basic

education and the government shall be obligated to finance it;”

Article 31 paragraph (3), “The government shall manage and organize a national

education system which enhances faith and devoutness as well as a noble

character in the context of developing the intellectual life of the nation, which

shall be regulated by Law;”

Article 36, “The language of the State shall be Bahasa Indonesia.”

1. Whereas the 1945 Constitution places the education norm as a very high

norm. Education is even one of the purposes of the establishment of the

state of Indonesia as stated in the Preamble to the 1945 Constitution. This

means that the existence and presence of the state of Indonesia are in

accordance with the purposes, whether or not this state is able to develop

the intellectual life of the nation;
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2. Whereas development of the intellectual life of the nation is intended not

solely for facilitating the availability of education facilities.  More than that,

the State has a constitutional obligation to guarantee that all citizens of

Indonesia will be intelligent by, among other things, by creating an

education system accessible by all citizens without exception. This access

can be opened if the established system is dedicated to all citizens by

considering citizens’ various limitations;

3. Whereas the 1945 Constitution also acknowledges that education is the

right of the citizens which constitutes a human right. The 1945 Constitution

specifically regulates this education issue in Article 31 paragraphs (1), (2),

(3), (4), and (5) as well as Article 28C paragraph (1) and Article 28E

paragraph (1) of the 1945 Constitution. The provisions state that education

is the right of the citizens and the state has the obligation to implement it.

Furthermore, The Constitutional Court in its Consideration of Decision

Number 012/PUU-III/2005 on page 58 ascertains that “…The obligation of

the state is not only to respect and protect the right of citizens to obtain

education, but also to fulfill the right of the citizens. Education is so

important that it is not only specified as a right of the citizens; the 1945

Constitution even considers it necessary to make the elementary school

an obligation for the citizens. For the obligation of the citizens to be fulfilled

properly, Article 31 paragraph (2) of the 1945 Constitution obligates the

government to finance it.”
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4. Whereas from the description above, it is clear that according to the 1945

Constitution, education is public goods which is open and owned by the

public. This means that education must be accessible to all parties and

may not be limited by certain parties or certain circles. The 1945

Constitution has also instructed that education may not be a commodity

which may become an object in market competition. On the contrary, the

1945 Constitution emphasizes the importance of roles and functions of the

state to be actively involved in the implementation of education in order to

achieve the goals of the state;

5. Whereas the provision on the international-standard education Unit also

causes a wrong perspective that anything of national nature is lower than

what is “international”;

6. Whereas the Government through Government Regulation Number 19

Year 2005 has specified the national education standards which include

the standards of: (1) content; (2) process; (3) facilities and infrastructure;

(4) education personnel; (5) evaluation system; (6) graduate’s

competence; (7) financing; and (8) management. In the event that these 8

standards are met, the quality of our national education will increase and

may compete with the quality of education of any country. Whereas even

without being labeled “international standard”, the quality of Indonesian
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national education must not be lower than the quality of education of any

other country, including the developed countries;

7. Whereas the Preamble to the 1945 Constitution strictly mandates the

effort to develop the intellectual of the nation. Development of the

intellectual of the nation is not for a small number of the citizens—those

with financial capacity—but for as many citizens of the nation as possible;

8. Whereas in formulating the provisions concerning the international

standard educational unit – as realized in the form of the International

Standard School Pilot Project (RSBI) and International Standard School

(SBI) –, the government has an unclear or absurd concept. The

government states that the purpose of the International Standard School

Pilot Project (RSBI) and International Standard School (SBI) Programs is,

among other things, to produce graduates whose competence is in

accordance with the standard of graduate competence and is enriched by

the standard of competence of one of the accredited schools in the

member states of the Organisation for Economic Co-Operation and

Development (OECD) or other developed countries. Whereas the

standard of competence from foreign countries which is used does not

always suit the condition of Indonesian nation and does not guarantee that

the national education to be developed will succeed;
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9. Whereas the basic assumption of the implementation of the International

Standard School Pilot Project ((RSBI) is rejected by Prof. Winarno

Surakhmad, a Senior Professor of Education who states that the success

of education in Indonesia is measured by how far the national education

becomes a relevant effort if reviewed from the constitutional mandate to

develop the intellectual life of the nation, may bring welfare to this nation

and may successfully create a dignified, strong and developed nation. As

long as all of them have not been achieved, national education will not

mean anything and will not deserve being proud of, at any level and in

comparison with any country in this world (exhibit P-15);

10. Whereas furthermore, the philosophical basis of the International Standard

School Pilot Project (RSBI)/International Standard School (SBI) is also

different from the philosophical basis of the national education. The

International Standard School Pilot Project (RSBI)/International-Standard

School (SBI) is based on existentialism and essentialism (functionalism)

philosophies. Existentialism believes that education must enrich and

develop the existence of the students to the most optimal extent by

facilitation conducted through the learning process which is dignified, pro

change (creative, innovative, and experimentative), growing and

developing talents, interests, and abilities of the students. Therefore, the

students must be given a maximal treatment in order to actualize their

intellectual, emotional, and spiritual capabilities. The students are valuable
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national assets and they constitute one of the strong competitive factors

which are potentially able to respond the global challenges. Meanwhile,

essentialism philosophy emphasizes that education must be functional

and relevant to the needs of  either the individual, family, or community

locally, nationally, or internationally. In relation to the demands of

globalization, education must prepare Indonesian human resources

capable of international competition.

11. Whereas meanwhile, the national education is underlain by and based on

Pancasila and the 1945 Constitution of the State of the Republic of

Indonesia which are embedded in the religious values and Indonesian

national culture, and which are responsive to the demand for change of

the era. As a modern nation, Indonesia has established a national and

state system which is underlain by, based on, and guided by the values

of worldview (life philosophy, weltanschauung and volkgeist) of the

Indonesian nation. These fundamental values are the soul of the nation

(national identity and personality); as the realization of the spiritual

principle of the nation.

12. Whereas these fundamental values are established and developed

(cultivated) as the philosophy system and/or national ideology system for

the independent and sovereign nation.
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13. Strictly speaking, every nation always struggles through education and

cultivation to develop the potentials of human personality based on the

worldview of Indonesian nation (life philosophy, state foundation, state

ideology, national ideology). No nation struggles without being inspired by

and based on the fundamental values of its nation and state.

14. Whereas therefore, the philosophical foundation of the implementation of

the International-Standard School Pilot Project has obviously contradicted

the spirit of Indonesian nation as mandated in the Preamble of the 1945

Constitution, specifically “……………to form a Government of the State of

Indonesia which shall protect the entire Indonesian nation and the entire

Indonesian native land, and in order to advance general welfare, to

develop the intellectual life of the nation, and to partake in

implementing world order based upon independence, eternal peace and

social justice, Indonesia's National Independence shall be enshrined in the

Constitution of the State of the Republic of Indonesia, established within

the structure of the State of the Republic of Indonesia with the sovereignty

of the people based upon Belief in The One and Only God, just and

civilized Humanity, the Unity of Indonesia, and Democracy guided by the

inner wisdom of Deliberations amongst Representatives, and by creating

social Justice for all the people of Indonesia.”
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International Standard Educational Unit is Inconsistent with to the State’s

Obligation to Develop the Intellectual Life of the Nation

15. Education constitutes a prerequisite for the exercise of human rights. The

obtainment and enjoyment of social and political rights, such as the

freedom of information, the freedom of expression, assembly and

association, the right to be elected and to elect, or the right to equal

opportunity for public services depend on at least one minimum level of

education. In line with it, various economic, social and cultural rights, such

as the right to choose a work, the right to equal payment for equal work,

right to form a labor union or the right to participate in culture, to enjoy the

advantages of advancements in science and to receive higher education,

can only be exercised significantly after a person obtains the minimum

level of education;

16. Education aimed at promoting human rights. Even though the goals and

objectives of education system may vary according to the national context

of culture, politics, religion, history, there is a general agreement indicated

in the international law that tolerance and respect for human rights are the

main features of an educated community. For example, countries which

have ratified the Covenant on Economic, Social, and Cultural Rights,

including Indonesia, agree that “education shall be directed to the full

development of the human personality as well as the sense of having
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dignity and it should be directed toward strengthening the respect for

human rights and fundamental freedoms”;

17. Whereas therefore, education should be aimed at enabling every human

to develop his/her dignity and personality freely, so that he/she can

actively participate in a free community and can pursue tolerant life and

respect human rights; These goals and objectives of education are

acknowledged and stipulated in the Constitution, stating that “every citizen

shall have the right to obtain education. Therefore, every citizen must

receive primary education and the government must finance it.  The

government procures and administers a national education system which

improves faith and devoutness as well as noble character in the context of

developing the intellectual life of the nation, regulated in the Law”. Similar

matter is also declared in Article 26 paragraph (2) of Universal Declaration

of Human Rights which states “Education shall be directed to the full

development of the human personality and to the strengthening of respect

for human rights and fundamental freedoms. Education shall promote

understanding, tolerance and friendship among all nations, racial or

religious groups, and shall further the activities of the United Nations for

the maintenance of peace”;

18. A more detailed provision can also be found in the Convention on the

Rights of the Child, which has been ratified by Indonesia by Presidential
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Decree Number 36 Year 1990 concerning Ratification of the Convention

On The Rights Of The Child (particularly Article 29 paragraph (1) (exhibit

P-16) which agrees that child education should be directed to: The

development of the child’s personality, talents, and mental and physical

abilities to their fullest potential;

(a) the development of respect for human rights and fundamental

freedoms, and for the principles enshrined in the Charter of the

United Nations;

(b) the development of respect for the child’s parents, his or her own

cultural identity, language and values, for the national values of the

country in which the child is living, the country from which he or she

may originate, and for civilizations different from his or her own;

(c) the preparation of the child for responsible life in a free society, in

the spirit of understanding, peace, tolerance, equality of sexes, and

friendship among all peoples, ethnic, national and religious groups

and persons of indigenous origin;

(d) the development of respect for the natural environment.

19. The acknowledgement and protection of this right to education implies the

existence of the state’s responsibility and obligation to provide guarantee
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for all people without discrimination and it must fight any inequality which

exists and which will appear in accessing and receiving such education,

both by means of establishing rule and by other means;

20. The 1945 Constitution, Law on Human Rights, the Covenant on

Economic, Social, and Cultural Rights, and Convention on the Rights of

the Child create the State’s obligation to fulfill the right to education

through direct actions. Under article 2 paragraph (1) of the Covenant on

Economic, Social, and Cultural Rights and Article 28 paragraph (1) of the

Convention on the Rights of the Child, these obligations are determined as

“progressive obligations”, which means that every state party must attempt

to take any measures to achieve results to the maximum extent of their

available resources”, with the objective to realize the fulfillment of the

contemplated right progressively. These provisions stipulate the following

matters as the obligations to result:

1. Primary education should be free and compulsory for all;

2. Advanced education should be available and accessible to all, in

addition, free education and financial assistance for the needy

should be provided progressively;
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3. Higher education should be accessible to all based on the

considerations of his/her abilities; free education should be

procured progressively;

4. The implementation of primary education should be intensified for

people who do not obtain complete primary education;

5. Special education programs should be provided for the disabled;

6. The elimination of illiteracy and ignorance.

21. Therefore, the existence of international standard education units realized

in RSBI or SBI as mandated by Article 50 paragraph (3) of the National

Education System Law has resulted in the denial of the state’s obligation

to develop the intellectual life of the nation as mandated by the Preamble

to the 1945 Constitution;

International Standard Educational Unit Gives Rise to Dualism of the

Education System

22. Whereas Article 31 paragraph (3) of the 1945 Constitution mandates that

the Government shall procure and organize one national education

system which improves faith and devoutness to The Almighty God as well



59

as noble character in the context of developing the intellectual life of the

nation which is regulated in the Law;

23. Whereas the phrase “one national education system” may be defined in

such a way that there is only one system used in the implementation of

national education in Indonesia namely one national education system.

This national education system must be used as a reference in the

implementation of all education units in Indonesia;

24. Whereas the existence of international standard education units realized

in RSBI or SBI as mandated by Article 50 paragraph (3) of the National

Education System Law causes dualism of the education system in

Indonesia, namely the national education system and the international

standard education system;

25. Whereas theses two education systems have differences at least in the

aspect of curriculum. In its implementation, the international standard

school has is oriented toward the international curriculum and uses

international language, in this case English language as the language of

communication. Meanwhile, public or national schools use national

curriculum and uses Indonesian Language as the language of

communication;
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26. Whereas the process of the formulation of a country’s curriculum must be

based on the economic, social, cultural and political conditions in the

country and it does not use a curriculum of another country with uncertain

suitability with and which can be applied in Indonesia;

27. Whereas international standard education units realized in RSBI or SBI do

not use the national curriculum, but rather, they use international

curriculum.  The government must also spend money on the cost for

purchasing the curriculum license from a foreign party which has the

impact on increasing the burden of education cost. This matter is

acknowledged by the Minister of National Education, M. Nuh, stating that

one of the causes of high cost in RSBI is that the school must purchase an

accreditation license from overseas, for example from the educational

institution of Cambridge (exhibit P-17). In fact, in order to sit for a

Cambridge examination, every student must pay approximately Rp1

million per subject. Its general examination covers five subjects. (exhibit

P-18);

Impacts of the International Standard School Pilot Project

28. Whereas Article 50 paragraph 3 of Chapter XIV of the National Education

System Law states that the local government must develop at least one

education unit in order to become international standard education unit.

With the term “international standard” which is often translated as “foreign”
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or “non-Indonesia”, this matter will have impacts on the aspect of use of a

foreign curriculum;

29. Whereas Nunan, 1987 defines curriculum as a product which is taught,

the process to obtain materials and methodology, or the planning phase of

a program. Meanwhile, according to Jack C. Richards, 1966, curriculum

constitutes the philosophy, objective, design and implementation of a

program (exhibit P-29);

30. Whereas when the philosophy, objective and design of a program are

imported from other countries, in this case the OECD countries, the

philosophy, objective and design of the program are still uncertain to be

suitable for the condition in Indonesia. The situation and condition of the

OECD Countries will never be the same as the condition in this Unitary

state of the Republic of Indonesia. Meanwhile the curriculum constitutes

the process of development, revision, maintenance, and renewal which

are continuous in nature and which have a long cycle to the extent that the

curriculum still exists. Accordingly, it is impossible for a curriculum to be

used outright without any adaptation process, much less without involving

inputs from teachers and especially from students as the output of the

process itself;

31. Whereas there are several fundamental weaknesses which can be

identified of this SBI program:
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1) This program does not seem to be preceded by an in-depth

research and the concept is weak. By stating that SBI = SNP + X,

actually this concept of SBI does not have any clear form and

direction. It is unclear as to what to do, to enrich, to develop, and to

delve into about the concept. Had this concept clearly stated to

adopt or adjust international education standards such as

Cambridge IGCSE or IB, the direction and objective of this program

would have been clearer.

2) The Directorate General of Elementary and Secondary Education

formulates 4 development models of SBI, namely: Newly

Developed Model, Existing School Model, Integrated Model, and

Partnership Model.

3) This concept is based on incorrect assumption and presumption

about the mastery of English language as the language of

communication and its correlation with TOEFL score. The initiator

of this concept assumed that to be able to teach “hard science” in

English as the language of communication the teacher must have a

TOEFL score > 500. Actually there is no correlation between a

TOEFL score and the ability of teaching hard science in English

language. A high TOEFL score does not guarantee a person’s

fluency and ability to convey his/her ideas and knowledge in
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English language. Many people have the TOEFL score <500 but

they speak English more fluently compared to people who have the

TOEFL score > 500. The point is that considering TOEFL score as

the standard and reference of success in teaching hard sciences to

students of international-standard schools is a misleading

assumption. TOEFL tends to be more of a measurement of a

person’s competence, while on the contrary, what the teachers of

bilingual schools need is the performance, and this performance is

considerably influenced by non-linguistic factors. TOEFL is not

the pedagogical (educational) competence measure.

4) The drafter of this concept does not seem to understand that not all

teachers, especially teachers who are Civil Servants, can be made

fluent and skillful at speaking English, let alone to be required to

teach using English language even though they are asked to stay

and live in a country that uses English language as the everyday

language. As an example, in fact there many of our teachers in

various regions are still incapable of using Indonesian Language

fluently and eloquently in teaching. Some of our teachers in this

country still use their local languages in teaching even though they

stay and live in the environment which uses Indonesian Language

as the language of communication.
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5) The emphasis on the use of English language as “the medium of

instruction” in classrooms by teachers with good ability of mastering

the materials, pedagogy, especially as they still struggle for learning

English language will absolutely make education process become

disorganized. This program is clearly a high-risk experiment the

effects of which have never been researched and reviewed deeply

but the program has already been conducted in hundreds of

schools.

6) The most basic criticism seems to be the erroneous assumption of

the initiator of this school that lessons in the international Standard

School must be taught in foreign languages (especially in English

language) by using modern and advanced education media such

as laptop, infocus, etc. In fact, developed countries such as Japan,

France, Finland, Germany, Korea, Italy, etc do not need to use

English language as the language of communication if they wish to

make their schools international standard schools. Neither do our

schools need to teach “hard science” materials in English language

for them to be considered international standard. The curriculum is

the one which should be international standard or in other words its

quality is not lower than the curriculum of the other developed

countries. Thus, our focus is on the consolidation and arrangement

of the curriculum.
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7) Another basic mistake is the opinion or assumption that the

International Standard School is only for students who meet certain

standards of intelligence. An international standard curriculum is

considered inapplicable to students with average intelligence

quotient, let alone below average. This also assumes that SNP

(National Standard of Education/ Standar Nasional Pendidikan) is

only for those who have average and above average intelligence

quotient.

8) With this SBI program, the Ministry of National Education gives

misleading views/perception to parents, students, and the

community that schools it designates to become schools of

international standard pilot project are schools which will be

International Standard Schools along with their various advantages.

In fact, this possibility will not be able to be achieved or even

destroy the quality of the existing schools.

32. Whereas based on philosophical views, what are actually the objectives of

SBI program? If the objective is the improvement of learning quality and

the outputs or results of education, adopting (using) or being guided by

Cambridge or IB examination system is not the effective and efficient

answer. In fact, mobilizing all the best potentials of education in Indonesia

to be guided by Cambridge’s system is actually a “betrayal” and an
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erroneous action against the national education itself. In developed

countries such as Singapore, Australia, New Zealand, and the other

developed countries, the governments of those countries do not let or

allow foreign or international education system such as Cambridge or IB to

enter or to be used in school curriculum and learning process in their

schools. Only schools which really constitute schools having International

Status with only foreign students are allowed to use and apply another

education system. Meanwhile, all schools must use the curriculum and

education system determined by the government and other educational

institutions because they are of the opinion that education is designed to

prepare the students so that they serve their country and it is guided by or

is based on the system designed for the interest of their nation and

country. (Pandangan Filsafat Pendidikan Terhadap Sekolah Bertaraf

Internasional (Education Philosophy Perspective on International Standard

Schools), Rahayu Swisty Sipayung (exhibit P-30));

33. Whereas the widespread international-standard school pilot projects in

various cities in the country seems to be a satisfactory answer to the

minimum number of quality and international standard schools. By relying

on curriculum which is reputedly attempted to be standardized with school

curriculum in several developed countries such as the United States,

Singapore, and Australia, RSBI which includes the levels from Elementary

School up to Senior High School attempts to present four basic
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differences compared to “ordinary” schools: teaching using English

language, superior quality of input students, outstanding teachers, and

more complete and advanced learning infrastructure;

34. Whereas there is one basic question related to international standard

school pilot project (RSBI) which many circles seem to miss in their

observation: does international standard school really exist? Whereas if

RSBI indeed claims to be based on schools in the first-world countries, we

should first see in detail how actually “the school life” is like in such

reference countries (Kompas Yogyakarta Edition, Wednesday, August

18, 2010) (exhibit P-31);

35. Whereas Australia is an example which needs to be checked.  Schools in

Australia, both public schools and private schools, indeed never claim to

be international standard schools. All schools, especially at the level of

primary education, have no supplementary word international in their

names. In Canberra, for instance, only one school is “rather different” in

the sense that the school claims to be “bilingual” where French language

is made as the language of communication in the school, along with

English language. However, the school never claims to be an international

standard school. The common practice in Australia, related to international

terminology, is that  the word international is used for non-Australian

students, or frequently known as international students. The number of
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international students is relatively not large considering that those included

in this category are students who study at school at their own expenses.

Those who are included in this category are children of the university

students who study in Australia;

36. Whereas considering the fact that a developed country such as Australia

never declares its schools as international standard schools and that the

model of primary education curriculum in the first-world countries in fact

has an impression of being “soft” and moderate for the students, two

important questions should be asked regarding the widespread RSBI in

Indonesia. First, RSBI is merely the point of contact between

“industrialization” of Indonesian education world and new mentality (read:

social prestige) of the students’ parents who are commonly from the

middle-upper class;

37. Whereas this is also the case in Japan, an OECD member state. Japan’s

concept is considered unclear by some Japanese thinkers. In fact, the

desire to obtain accreditation from a special board in Japan concerning

the international status of such RSBI receives very critical reaction since

there is no School Accreditation Board or accreditation institution at the

levels of primary and secondary education in Japan, as expected by the

manager of RSBI (exhibit P-32). Japan is not familiar with the terminology

international or national school at all. According to the views of education
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experts in Japan, education is not an elite object which must be given to

only some clever children. Instead, education is a right which must be

received by all children with the same quality. They do admit that clever

children need to be supported by better facilities, rather than by

establishing international standard schools following the standard of

another country. A Japanese professor narrates that the present economic

condition of Indonesia as being the same as the condition of Japan in the

60s-70s, when the Gross Participation Rate (Angka Partisipasi

Kasar/APK) of Elementary and Junior High School in Japan reached 95-

97%, while APK of Senior High School was still 50%. What the

government of Japan did was not establishing superior schools but

establishing schools with the same facilities that could educate children

without any difference. Therefore, it can be seen that school facilities in

Japan are almost the same as the adequate quality for learning process.

The professor then asked why Indonesia did not attempt to prepare

education for all its citizens with the same quality as in Japan? Should

there be little fund, the fund must be enjoyed jointly by the people.

Perhaps it will be better for the people of Indonesia rather than

establishing international schools;

38. Meanwhile, the language of communication of RSBI which is generally

English language, sooner or later, will eliminate local languages and our

national language, which will end up in eroding local and national
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personality and character of Indonesian people. “Englishization” occurs in

various institutions, as Siegel (1988) and Guinness (1987) has signaled

that the existence of Javanese language will be eliminated when the

process of Indonesianization is done so intensively and the fear of Siegel

and Guinness seems to become clearer these days. In a broader scale,

the existence of Indonesian Language as our national language is

becoming more threatened by the mainstream language of the world. The

helplessness of local languages and “the stuttering” of national language

becomes the signifier of the inability of a nation to maintain its identity.

Ironically, one of the factors contributing to the elimination of the local and

national languages in fact lies in the most strategic field: the education

world; Therefore, it the question which should be asked is whether RSBI

actually has the background of noble purpose to promote our national

education system and to partake in supporting national development of

Indonesia or on the contrary whether it is triggered by our “inferiority” as a

nation which is left behind by other countries;

39. Whereas therefore, the deep contemplation and partiality for the educated

children must be done. Whereas the education is for the children, so that

they become mature humans and have a noble character in their

neighborhood, not being intended for the country to be acknowledged by

other countries as a developed country, or to be acknowledged as a

member of OECD. In addition, education is not a trade commodity which
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must be sold at a high price to the people. Education is the right of the

people which must be fulfilled by the government which is fully supported

by the community;

40. Whereas the existence of an international standard education unit –other

than national education unit –is in fact not in line with or is inconsistent

with the spirit of Article 31 paragraph (3) of the 1945 Constitution which

essentially focus on the government to procure and implement one

national education system;

International Standard Education Unit Is a New Form of Education

Liberalization

41. Whereas the international standard education unit realized in RSBI or SBI

constitutes a form of neglect of the state’s obligation to fully finance the

primary education as regulated in Article 31 paragraph (2) of the 1945

Constitution expressly stating that the state must finance primary

education;

When the state’s neglecting its obligation to fully finance primary

education through the international standard education unit realized in

RSBI or SBI and its allowing the School of RSBI and SBI to collect

education cost from the community may be interpreted as a new form

education liberalization;
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42. Whereas the soul and spirit of RSBI and SBI constitute education

commercialization and liberalization by bringing the actors of education

providers as market actors.  The government which should become the

main factor in the implementation of education is placed merely as the

facilitator. With such concept, the state must reduce its role and obligation

to guarantee the implementation of education which can educate the

entire nation with the main requirement being that all citizens shall without

exception have access to education. The expensive education cost and

capital-oriented education will hamper the access of various circles in

need to education. Even though in practice RSBI and SBI set a quota for

the poor, the quota is evidently for the poor with high achievements. What

about the citizens who are poor but do not have high achievements? This

group of citizens will not get access to decent education for good and

eventually the goal of developing the intellectual life of the nation cannot

be reached;

43. Whereas the management of SBI must meet the management standards

enriched by school management standards in OECD member states and

other developed countries; applying quality management system of ISO

9001 and ISO 14000 of the latest version; building partnership with

superior schools domestically and/or in the developed countries; as well

as preparing students which are hoped to be capable of reaching
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achievements at the national and/or international level in the aspects of

science, technology and/or arts. Similarly, the establishment licensing

requires incorporation of education entity and having cooperated with one

of international education units or educational institutions;

44. Whereas the use of quality management system of ISO 9001 and ISO

14000 of the latest version as the guidance of RSBI/SBI management

proves that RSBI/SBI is treated as a corporation, no longer as an

educational institution having the mission of  social humanity. It is very

clear here that education becomes part of commodity which is traded, and

therefore its management also follows the management of corporations.

No doubt, large costs will be subsequently charged to the students’

parents.

On the other hand, the reference to OECD member states is also unclear

since each country such as Japan, Australia, New Zealand, United States,

Canada, United Kingdom, Germany, France, etc develops its own

education system which is different one another. So, which of the OECD

member states will be the reference for RSBI/SBI education in Indonesia?

If United States and Europe are used as references, these countries are

now proven to fail with the existence of economic crisis they face. Will

Indonesia follow them to failure?;
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45. The legal policy which constitutes the implementation of article 50

paragraph (3) of the National Education System Law is so clearly

inconsistent with the spirit of the Preamble to the 1945 Constitution,

namely to protect the entire Indonesian nation, to advance general

welfare, to develop the intellectual life of the nation, and to partake in

implementing world order based upon independence, eternal peace and

social justice. It is also inconsistent with Article 31 paragraph (2) of the

1945 Constitution since the words “international standard” have evidently

indicated two or more education systems which are developed, and

therefore it is easy to say that it is inconsistent with Article 31 paragraph

(2) of the 1945 Constitution which mandates the implementation and

procurement of one national education system;

46. Observation of the practice of RSBI/SBI gives rise to the concern that

such education system will destroy the principles of humanity, mutual

assistance, and language as well as culture of local community;

International Standard Education Unit Gives Rise to Discriminatory

Treatment or Castelike Classification in the Field of Education

47. Whereas the 1945 Constitution indicates the role of education which is

very important, and therefore, it constitutes one of human rights of every

citizen of Indonesia without any discrimination. This means that every

citizen shall have equal opportunity to obtain quality education and shall
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not be restricted in a discriminatory manner by economic ability or social

position of a person. National education system should provide the

opportunity to the fullest extent for the personal development of the

students in accordance with each of their natural disposition. This is the

democratic national education system;

48. Whereas the image inherent in international standard schools makes such

schools become favorite and superior schools in every region. Therefore,

it is reasonable that the schools are selective in admitting their students.

However, in practice, the basis of selection made by RSBI or SBI is not

only by taking account of the intellectual ability of their students but also

the financial abilities of the students’ parents. This is because RSBI or SBI

schools collect additional costs such as admission fee, building fee and

monthly education cost from their students. This condition makes the

students from poor families unable to study at RSBI or SBI schools even

though they have high intellectual ability. Only students from rich families

have the opportunity to study at RSBI or SBI schools.

49. Whereas international standard education unit in its implementation has

taken discriminatory actions and violated the rights of Indonesian citizens

particularly the students from humble or poor families to obtain education

to improve the quality of their lives;
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50. Whereas the Right to education has been described in the International

Covenant on Economic, Social & Cultural Rights (ICESCR) ratified by Law

Number 11 Year 2005 concerning the Ratification of the International

Covenant on Economic, Social & Cultural Rights. In the supplement to the

covenant there is a general comment which must be taken into account by

the State. The state through the government must take account of four

important indicators which consist of 4 (four) items: the availability of

educational institutions, accessibility, acceptability and adaptability;

Whereas such Covenant of the United Nations is related to the effort at

the abolition of discrimination in broad outline which underlines the legal

obligation of the government toward right to education which can be

described as follows (exhibit P-19):

o Availability refers to three types of state’s obligations namely: (1)

education as the civil and political right requires the government to

allow for the establishment of schools which respect the freedom of

education and in education (2) education as social and economic

right requires the government to guarantee compulsory and free

education for children at school age; and (3) education as the

cultural right requires respect for diversity, especially rights of

minority groups and persons of indigenous origin ;



77

o Accessibility means that the government must abolish gender and

racial discrimination practices and guarantee the exercise of human

rights equally, and the government must not be satisfied with only

with formal prohibition of discrimination. The accessibility is related

to the level of primary education, secondary education and higher

education; the government is obliged to organize compulsory and

free education for all the children at school age. The right to

education should be realized progressively so that the compulsory

and free education can be implemented as soon as possible, and

facilitate access to continue education after compulsory education;

o Acceptability requires minimum guaranty regarding the quality of

education, for example health and safety requirements or

professionalism requirements for teachers, but the actual scope is

much broader than such examples. Such guaranty must be

determined, monitored and confirmed by the government through

education system, both in government and private institutions. The

accessibility may be extended through the empowerment of laws

and regulations concerning human rights: indigenous people and

minority are entitled to prioritize their use of mother tongue

languages as the language of communication in the education

process. Meanwhile, the prohibition on physical punishment must

be applied by changing the learning methods and applying school
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discipline. The limits of the perception which emerges concerning

children as subjects having the right to education and the right in

education has been extended in terms of its acceptability including

the content of curriculum and textbooks,  which is currently more

considered in the perspective of human rights;

o Adaptability requires schools to be responsive to the need of

every child, so that it remains consistent with the Convention on the

Rights of the Child. This matter changes the traditional approach,

namely that the school expects the children to be the ones who

must adapt to various forms of education provided to them. Since

human rights do not stand alone, adaptability guarantees the

exercise of human rights in education and empowers such human

rights through education. This matter needs a cross-sectoral

analysis on the impacts of education on human rights, for example,

monitoring the availability of jobs for graduates by applying relevant

cross-sectoral integrated planning;

51. Whereas the existence of international standard education unit has

neglected four principles of the government’s obligations in respect of the

fulfillment of the children’s right to education. As to the Availability

principle, international standard education unit in fact does not provide

free education for all students including those from the poor families. As to
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the Accessibility principle, international standard education unit in fact

does not reach all students with all background and groups, particularly

students from poor groups. As to the Acceptability principle, international

standard education unit does not use Indonesian Language in the

education process for students who are Indonesian citizens, but rather, it

uses English language which is not the mother tongue of the students. As

to the Adaptability principle, the Curriculum or standards used in schools

applying international-standard education unit namely the curriculum of

developed countries is inappropriate to the Indonesian national personality

and culture;

52. Whereas the prohibition of discrimination in the field of education is also

set out in United Nations Covenant on Economic, Social, and Cultural

Rights. Article 13 of the Covenant on Economic, Social, and Cultural

Rights states that:

1) The States Parties to the present Covenant recognize the right of

everyone to education. They agree that education shall be directed

to the full development of the human personality and the sense of

its dignity, and shall strengthen the respect for human rights and

fundamental freedoms. They further agree that education shall

enable all persons to participate effectively in a free society,

promote understanding, tolerance and friendship among all nations
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and all racial, ethnic or religious groups, and further the activities of

the United Nations for the maintenance of peace.

2) The States Parties to the present Covenant recognize that, with a

view to achieving the full realization of this right:

(a) Primary education shall be compulsory and available free to

all;

(b) Secondary education in its different forms, including

technical and vocational secondary education, shall be made

generally available and accessible to all by ever appropriate

means, and in particular by the progressive introduction of

free education;

(c) Higher education shall be made equally accessible to all, on

the basis of capacity, by every appropriate means, and in

particular by the progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified

as far as possible for those persons who have not received

or completed the whole period of their primary education;
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(e) The development of a system of schools at all levels shall be

actively pursued, an adequate fellowship system shall be

established, and the material conditions of teaching staff

shall be continuously improved.

3) The States Parties to the present Covenant undertake to have

respect for the liberty of parents and, when applicable, legal

guardians to choose for their children schools, other than those

established by the public authorities, which conform to such

minimum educational standards as may be laid down or approved

by the State and to ensure the religious and moral education of

their children in conformity with their own convictions.

4) No part of this article shall be construed so as to interfere with the

liberty of individuals and bodies to establish and direct educational

institutions, subject always to the observance of the principles set

forth in paragraph 1 of this article and to the requirement that the

education given in such institutions shall conform to such minimum

standards as may be laid down by the State.

53. Whereas the effort to obtain quality education is the right of any person.

Therefore, any form of discrimination against the citizens, including in the

field of education can be categorized as a violation of human rights. This
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provision is expressly set out in Law Number 39 Year 1999 concerning

Human Rights or briefly abbreviated to the Human Rights Law;

Article 12 of the Human Rights Law, "Any person shall be entitled to the

protection of his/her personal development, to obtain education, to

develop his/her intellectual life, and to improve his/her quality of life in

order to be a person who is faithful, devoted, responsible, having noble

character, happy, and prosperous in accordance with human rights".

Article 60 paragraph (1) of the Human Rights Law, "Every child shall be

entitled to obtain education and teaching in the context of his/her personal

development in accordance with his/her personal interest, talent, and level

of intelligence".

Article 1 sub-article 3 of the Human Rights Law, "Discrimination shall be

any restriction, harassment, or alienation, directly or indirectly based on

human differences on the basis of religion, tribe, race, ethnic group, group,

class, social status, economic status, gender, language, political belief

resulting in the reduction, deviation, or abolition of the acknowledgement,

implementation, or application of human rights and fundamental freedoms

in both individual and collective life in political, economic, legal, social,

cultural and other aspects of life”.
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54. Whereas the existence of international standard schools in discriminatory

state schools is also inconsistent with the fundamental principles of

national education as set out in Article 4 paragraph (1) of the National

education system Law which states "Education shall be implemented in a

democratic and equitable as well as non-discriminatory manner by

upholding human rights, religious values, cultural values, and national

plurality”;

55. Whereas the existence of RSBI/SBI creating classifications in education

activities is a form of violation of the right to education, in which citizens

have the same rights to obtain education, as set out in Article 5 paragraph

(1) of the National education system Law: "Every citizen shall have the

same rights to obtain quality education";

56. Whereas the emphasis on English in international standard schools such

as RSBI and SBI also gives rise to language-based discrimination and

division of classes in the education system. The students having English

proficiency will be the “first class” students, while the students without

English proficiency will be the "second class" students;

57. Whereas based on the data of the Ministry of National Education

(Kementerian Pendidikan Nasional/Kemendiknas), within the period of

2006 up to 2010, the Ministry of National Education subsidized 1.172

RSBI to become SBI with a total fund assistance of approximately 11.2
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trillion Rupiah (exhibit P-3). In addition to the funds from the Ministry of

National Education, RSBI and SBI have also received fund assistance

from the regional governments and from the society;

58. Whereas the international standard schools or education gives rise to

discrimination of policies and funding from the government. Data of

Indonesian Forum for Budget Transparency (Forum Indonesia untuk

Transparansi Anggaran/FITRA) states that the Central Government

allocated up to 289 billion Rupiah of RSBI/SBI funds in 2011 and only 250

billion Rupiah for the national standard or public schools which are greater

in number (exhibit P-20). It clearly shows a different treatment by the

Government in allocating RSBI/SBI funds, as it turns out that a greater

amount of assistance has been given to RSBI/SBI schools, which are

smaller in number than the assistance to regular schools, which are

greater in number;

59. Whereas the government's efforts to continue providing the allocation of

funds or subsidies for RSBI/SBI although these schools have already

owned good and luxurious school buildings with full facilities also cause

injustice and discriminatory treatment to the regular schools suffering from

damage and having minimum facilities-infrastructure.

Data of the Ministry of National Education in 2011 mentioned that high

costs up to 17.36 trillion Rupiah were needed to repair the damaged
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schools, to repair 187.855 or 20.97% of the damaged elementary school

classrooms, and 39.544 or 20.06% of the damaged junior high school

classrooms (exhibit P-21);

60. Whereas in addition to allowing for potential discrimination, international

standard education units through RSBI and SBI also cause caste

classification in the field of education. Only students from rich or capable

families have the opportunity to study in RSBI or SBI (rich or elite

schools), while students from modest or incapable (poor) families only

have the opportunity to be accepted in public schools (poor schools). In

addition, castes also emerge in schools such as the SBI, RSBI and

Regular Schools. Even within one school, the caste of RSBI classes and

caste of regular classes also emerge. The caste classification reminds us

of the colonial system distinguishing education among group of indigenous

people, group of far easterners, and group of colonizers.

61. Whereas therefore, the international standard education units are

inconsistent with the spirit of Article 28 sub-article c and Article 31

paragraph (1) of the 1945 Constitution which basically set out the right for

citizens to obtain education;

International Standard Education Units Potentially Eliminate the Identity of

Indonesian Nation Using Indonesian Language
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62. Whereas the international-standard education units realized through RSBI

and SBI also potentially cause the loss of the identity of the nation and

deviate from the spirit of the national education system which is based on

Pancasila and the 1945 Constitution functioning to develop the ability and

create the character and civilization of a dignified nation in the context of

developing the intellectual life of the nation, and aimed at developing

students' potentials in order to be humans who are faithful and devoted to

The One Almighty God, noble, healthy, knowledgeable, skilled, creative,

independent, and becoming democratic and responsible citizens;

63. Whereas this occurs because RSBI or SBI education process is

emphasized on the subjects of English, mathematics, and physics as well

as the use of English as the language of communication. The use of

English as the language of communication in schools managed by the

government will reduce the meaning of Indonesian language as the

language of the state as formulated in Article 36 of the 1945 Constitution

stating “the language of the state shall be Bahasa Indonesia (Indonesian

language)”.

64. Whereas from the sociolinguistic perspective, using English as the

language of communication is substantially strengthening English while at

the same time weakening Indonesian language. In addition, the use of

English as the language of communication in RSBI classes can also slow
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down students’ achievement. The language of communication and the

character of the graduates to be developed in international standard

schools are considered unable to create humans with Indonesian

character;

65. Whereas the research on RSBI conducted by Hywel Coleman, an

education consultant from the British Council and a lecturer at the

University of Leeds, UK, in 2011, essentially mentioned that the use of

English in the teaching-learning process undermined the students’

competence in using Indonesian language. Indonesia should prepare

students with international insight who are proud of their national culture,

not by changing the method of teaching by using English. Based on

similar researches in Korea and Thailand, the use of English as the

language of communication in schools was found ineffective, so then it

was abandoned (exhibit P-22);

66. Whereas English is indeed recognized as the international language

nowadays, but it shall not reduce the obligation of the state through the

national education system to maintain, develop, and use Indonesian

language in schools. Developed countries like Japan and the developing

countries like China and India still respect their national languages.

Indonesian proverb states: Language indicates the nation. Using proper

and correct Indonesian language is a duty of the national education and
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an obligation which shall be maintained in order to maintain the integrity

and the identity of the Indonesian nation;

67. Whereas the emphasis on English for students in RSBI or SBI schools is

treason against the 1928 youth pledge declaring to have one language,

namely Bahasa Indonesia (Indonesian language). In addition, with the rule

stating that Indonesian language is used only as an introduction to several

subjects such as Indonesian language, Religious Education, Civics

Education, Historical Education, and local contents in RSBI/SBI, actually

the existence of RSBI/SBI deliberately disregards the role of Indonesian

language and it is inconsistent with Article 36 of the 1945 Constitution

which states that the language of the state shall be the Indonesian

language;

PETITUM

Based on the reasons described above and evidence attached, the Petitioners

request the Honorable Panel of Constitutional Justices at the Constitutional Court

to examine and decide upon the judicial review, as follows:

1. To accept and grant the petition for Judicial Review of Law filed by the

Petitioners in its entirety;



89

2. To declare Article 50 paragraph (3) of the Law Number 20 Year 2003

concerning National Education System inconsistent with the Preamble to,

Article 28C paragraph (1); Article 28E paragraph (1); Article 28I paragraph

(2); Article 31 paragraph (1); Article 31 paragraph (2); Article 31 paragraph

(3); and Article 36 of the 1945 Constitution of the State of the Republic of

Indonesia, and therefore, Article 50 paragraph (3) of Law Number 20 Year

2003 shall not have any binding legal force;

3. To order the People’s Legislative Assembly (Dewan Perwakilan

Rakyat/DPR) and/or the government to enforce the decision of the

Constitutional Court in the Judicial Review of the Constitutional Court;

Should the Constitutional Justices at the Constitutional Court be of another

opinion, we request for a decision to be passed by principles of what is fair and

just (ex aequo et bono).

[2.2] Whereas to substantiate the arguments of their petition, the

Petitioners have presented the evidence in the form of letters or writings marked

as exhibit P-1 up to exhibit P-32 as follows:

1. Exhibit P-1 : Photocopy of Regulation of the Minister of National

Education (Peraturan Menteri Pendidikan

Nasional/Permendiknas) Number 78 Year 2009
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concerning the Implementation of International Standard

School at Primary and Secondary Education Level;

2. Exhibit P-2 : Photocopy of online news, “Kemendiknas Akan Evaluasi

RSBI” (“The Ministry of National Education will Evaluate

RSBI”),

(http://edukasi.kompas.com/read/2011/09/23/10301788/

Kemdiknas AkanEvaluasi RSBI);

3. Exhibit P-3 : Photocopy of KAKP Press Release: "Audit (investigatif)

Dana Di Sekolah RSBI dan SBI" (“(Investigative) Audit

of the Fund in RSBI and SBI Schools”), June 2, 2010

which provides an explanation for the period of 2006 up

to 2010;

4. Exhibit P-4 : Photocopy of Laporan Dugaan Kasus Korupsi Dana

Block Grant di SDN 012 RSBI Rawamangun (Report on

the Case of Alleged Corruption of Block Grant Funds in

State Elementary School (Sekolah Dasar Negeri/SDN)

012 RSBI Rawamangun), (Indonesia Corruption Watch:

June 2, 2010);

5. Exhibit P-5 : Photocopy of online news, “Pemerintah Perlu Segera
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Audit RSBI & SBI” (“The Government Needs to

Immediately Audit RSBI & SBI”), Okezone.com, June 7,

2010

ttp://kampus.okezone.com/read/2010/06/07/373/340240/

pemerintah-perlu-segera-audit-rsbi-sbi;

6. Exhibit P-6 : Photocopy of online news, “50% Dana RSBI

Disalahgunakan” (“50% of RSBI Funds

Misappropriated”), okezone.com, March 14, 2011.

http://kampus.okezone.com/read/2011/03/14/373/43453

9/50-dana- rsbi-disalahgunakan;

7. Exhibit P-7 : Photocopy of Identity Cards (Kartu Tanda

Penduduk/KTP) of the Petitioners;

8. Exhibit P-8 : Photocopy of Taxpayer Registration Number (Nomor

Pokok Wajib Pajak/NPWP) of the Petitioners;

9. Exhibit P-9 : Photocopy of the registration Evidence in the name of Al

Zufaryaskur Akbar (son of Petitioner I) in RSBI school

namely SDN Menteng 02 RSBI, South Jakarta;

10. Exhibit P-10 : Photocopy of the Evidence as a student in the name of

Nabilah (State Junior High School (Sekolah Menengah
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Pertama Negeri/SMPN) RSBI 1 Jakarta); Uzair Adli

(SDN Menteng 02 RSBI Jakarta); and Naurah Hanani

(SDN Menteng 02 RSBI Jakarta), who are the children

of Petitioner II;

11. Exhibit P-11 : Photocopy of the Evidence as a student: Muhammad

Aufa Athallah (SMPN 1 RSBI Jakarta); and Muhammad

Adil Berjuang (SMPN 1 RSBI Jakarta), who are the

children of Petitioner III;

12. Exhibit P-12 : Evidence of Petitioner IV as the Secretary of Alliance of

Students' Parents Concerned with Indonesian Education

(Aliansi Orang Tua Murid Peduli Pendidikan

Indonesia/APPI). The Evidence of APPI activities in the

campaign and monitoring of the performance of new

student enrollment and corruption practices in schools;

13. Exhibit P-13 : Photocopy of the Evidence of Petitioner V as a lecturer

in the Faculty of Educational Science of Universitas

Negeri Jakarta. The Evidence of activities of the

Coalition of Education in conducting researches and

monitoring of national education policies;
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14. Exhibit P-14 : Photocopy of the Evidence of Petitioner IV as a staff of

Indonesia Corruption Watch with the title of the

Coordinator of Public Service Monitoring Division,

together with his writings that he has written;

15. Exhibit P-15 : Photocopy of National Education Book: Strategi dan

Tragedi (Strategy and Tragedy), by Winarno

Surakhmad, Publisher: Kompas, 2009. page 91;

16. Exhibit P-16 : Photocopy of Presidential Decree Number 36 Year 1990

concerning the Ratification of the Convention on the

Rights of the Child [particularly Article 29 paragraph (1)]

;

17. Exhibit P-17 : Photocopy of online news, “Pemerintah Akan Beli

Lisensi Akreditasi RSBI” (“The Government will Buy

RSBI Accreditation License”), Antara, July 13, 2010,

http://www.antaranews.com/news/211620/pemerintah-

akanbeli-

lisensi-akreditasi-rsbi;

18. Exhibit P-18 : Photocopy of online news, “Beli Lisensi Asing Tidak

Tepat” (“Buying Foreign Licenses is Inappropriate”),
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Kompas, July 27, 2010,

http://edukasi.kompas.com/read/2010/07/27/10281149/

Beli.

Lisensi. Asing.Tidak.Tepat;

19. Exhibit P-19 : Photocopy of Human Rights-Based Education:

Simplification of Global Human Rights Requirements

(Collaboration Project between the United Nations (UN)

Special Rapporteur on the Rights to Education and

UNESCO’s Regional Bureau for Education in Asia and

the Pacific); Editor: Katarina , Publisher: UNESCO’s

Regional Bureau for Education in Asia and the Pacific,

Bangkok, pages 7-8;

20. Exhibit P-20 : Photocopy of online news, “RSBI, Bikin Timpang Alokasi

Anggaran” (“RSBI Causes Inequality to Budget

Allocation”), Kompas, March 24, 2011;

21. Exhibit P-21 : Photocopy of online news, “Sekolah Rusak Masih Jadi

Masalah Pelik” (“Damaged Schools Still Become a

Complicated Problem”), Kompas, March 27, 2011;

22. Exhibit P-22 : Photocopy of online news, Indonesia’s ‘International
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Standard Schools’: What are they for?, Hywel Coleman,

Paper 54 presented at the 8th Language and

Development Conference, Dhaka, June 23-25, 2009,

International Standard Schools What are they for

http://leeds.academia.edu/HywelColeman/Papers/72100

2/ Indonesias International Schools What areth they for;

23. Exhibit P-23 : Photocopy of the Law Number 20 Year 2003 concerning

National Education System;

24. Exhibit P-24 : Photocopy of Paradigma dan Sistem Pendidikan di

Indonesia (Education Paradigm and System in

Indonesia), Drs. H. Sultani, M,si, Opinion in Kabar

Indonesia, March 6, 2010 (Author is the Doctorate

Candidate of Management Science of UMI Makassar).

See: http://www. Kabar indonesia.com/berita.php? pit =

20 & jd = Paradigma + dan

+Sistem+Pendidikan+di+Indonesia&dn=2010030513403

0;

25. Exhibit P-25 : Photocopy of Landasan Pendidikan Nasional

(Foundation of National Education), by Awax Badan,

December 2011, see: http://jurnalpendidikanislam.
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blogspot.com/2011/12/landasan-pendidikan-nasional.

html;

26. Exhibit P-26 : Photocopy of Landasan dan Asas-Asas Pendidikan

serta Penerapannya (Foundations and Principles of

Education and Their Application), Hartoto, December

7, 2008, http://fatamorghana.wordpress.com/2008/07/

12/bab-iii-landasan-dan-alas-asas-pendidikan-serta-

penerapannya;

27. Exhibit P-27 : Photocopy of Visi-Misi Sistem Pendidikan Nasional

Untuk Kebangkitan Indonesia Menghadapi

Globalisasi - Liberalisasi dan Postmodernisme

(Vision-Mission of the National Education System

for Indonesian Awakening in Facing Globalization -

Liberalization and Postmodernism), (Wawasan

Nation dan Character Building), (Nation and Character

Building Insights), Prof. Dr. Mohammad Noor Syam,

Malang, April 3, 2008. The paper was presented at the

Musyawarah Nasional Badan Koordinasi Lembaga

Dakwah Kampus (National Conference of

Coordinating Board of Campus Preaching

Institution), in the Campus of Universitas Negeri
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Malang, April 4 – 8, 2008;

28. Exhibit P-28 : Photocopy of Pengantar Rintisan Sekolah Bertaraf

Internasional (Introduction to International Standard

School Pilot Project), website of the Directorate

General of Primary Education of the Ministry of National

Education (Dirjen Pendidikan Dasar Kemendiknas) http:

//dikdas.kemdiknas.go.id/content/rsbi/pengantar/

pengantar-ri.html;

29. Exhibit P-29 : Photocopy of Dampak RSBI/SBI, (Impacts of

RSBI/SBI), by Ken Sanjaya, January 12, 2012, see:

http://indonesiaeducate.org/dampak-rsbi-sbi.html#

comment-132;

30. Exhibit P-30 : Photocopy of Pandangan Filsafat Pendidikan

Terhadap Sekolah Bertaraf Internasional

(Educational Philosophical Perspective towards

International Standard Schools), by Rahyu Swisty

Sipayung, Thursday, November 24, 2011, see:

http:/jpend-antropologi09.blogspot.com/2011/11/

pandangan-filsafat-pendidikan-terhadap 24.html;
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31. Exhibit P-31 : Photocopy of RSBI: Rintisan Sekolah Berbasis

Inferioritas? (RSBI: Inferiority-Based School Pilot

Project?), Yuyun Kusdianto, see Kompas Edition of

Yogyakarta, Wednesday, August 18, 2010;

32. Exhibit P-32 : Photocopy of RSBI vs sekolah Jepang (RSBI versus

Japanese Schools), by Murni Ramli, August 19, 2010,

see http://www.vilila.com/2010/08/rsbi-vs-sekolah-

jepang.html#ixzzlmKuOjBar;

In addition, the Petitioners presented 9 (nine) experts and 3 (three)

witnesses, whose statements under oath have been heard at the hearings on

March 20, 2012, April 24, 2012, May 2, 2012, and May 15, 2012, as follows:

EXPERTS OF THE PETITIONERS

1. Prof. Winarno Surahmad

 Firstly, international education is a neutral term. It is neither

detrimental nor favorable. However, if associated with a living

concept or a living system, the term will not be neutral anymore

because the unified system affects or is affected by the elements

existing in such system;
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 Secondly, there are important events or policies in the Indonesian

education system which allow people to have different

interpretations. However, as the interpretations are associated with

a different system, the question arises;

 An international school education pilot project or international

school is a concept that does not exist in the world, except in

Indonesia alone. This concept has never been and is not

associated with the concept of national education system. The

National Education System Law does allow people to make such

interpretations. However, in terms of nationalism, this concept is

unfavorable for the establishment of a national education system;

 The witness is trying to find if there is such thing as the Minister of

International Education. The witness questions about the Minister

of International Education who thinks about international education

exams. Thus, together with all Indonesian people, we should think

for a while to eliminate or to think that the definition of RSBI and

SBI proposed by the Department of Education is only a mistake.

Such thing shall not be questioned because Indonesia is being

preoccupied with developing the so-called national education

system;
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 Whereas this national system has not been perfect. However, it is

not reasonable to make it perfect by creating international

education, which similarly happens anywhere in the world. The

United States, having an international education system, never

expects an international education system to be created in such a

way to improve its national system. The national system in the

United States is a national system improved every day, not

because it is an international system;

 Whereas we harm ourselves by involving or activating the

international education system, particularly because the standard

used by the Department of Education is, for example, the OECD.

No matter how good it is for OECD, it is not necessarily good for

Indonesia. Instead, it is good for Indonesia to have an education

system in Indonesia created by Indonesian people. It does not

matter whether it is good or not in OECD’s view, since the whether

it is good or not must be viewed from the national education itself;

 It is not true or not harmful or not favorable that the international

system is unseen. However, it will suddenly become active when

associated with a certain context;
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 In fact, the witness expects the policy to be emphasized on the

problem that Aceh, Moluccas, Irian shall be entitled to obtain its

identity. Acehnese must become Acehnese. Moluccans must

become Moluccans. At the same time, however, all of them have

an obligation to become the Indonesian nation. Our procuring of

international education will become less important or unimportant at

all;

 Finally, language is indeed sometimes a sound, sometimes a

technique, sometimes a sign, but it is always a thought. Language

is always a culture. Language is always a nation itself. If it does not

exist, the nation will not exist. Thus, there are actually a lot of

influence because Indonesia consists of more waters than land,

and actually, approximately 800 languages make people prefer

using local languages to using the national language;

 Currently, more approaches are taken to foreign languages,

causing education in Indonesia, in terms of education as a right

rather than a commodity, to be less valuable, namely that what is

initiated by Indonesia nowadays is similar to that in one of the

countries in the world. It is unique but at the same time it may not

be the best choice to foster national education in Indonesia.
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2. Sudijarto

 In the preamble to the 1945 Constitution the founding fathers state,

"To develop the intellectual life of the nation", not merely that all

Indonesian people go to school while it finishes at 09.00, while the

others only read, listen and memorize, then sit for the national

exam, but to transform Indonesian society determinism to modern

reviewed to democratic. Because at the time of our proclamation,

we were left 400 years behind compared to the world civilization

ruled by science and technology in the mid-20th century, with the

benchmark being when Isaac Newton invented his invention, he

knew more than the witness, it was in the 16th century, while it was

not until 1920 that Bandung Institute of Technology (Institut

Teknologi Bandung/ITB) was established. So, Soekarno-Hatta and

the Founding Fathers viewed this as the reason why they

formulated Article 31 paragraph (2) stating "The government shall

procure a single national teaching system," schooling system, with

the same level of schooling system everywhere.

 In the opinion of the Founding Fathers, after the independence of

Indonesia, the elementary school (Sekolah Dasar/SD) would be the

same as the Europe school, the Senior High School (Sekolah

Menengah Atas/SMA) would be the same as Holland School. Thus
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all Indonesian children had to attend school pursuant to Article 5

paragraph (1), "Every citizen shall have the right to obtain quality

education”. Article 50 of the paragraph states, "Each region shall

have at least one school," if there one SD is for one regency, how

many SD children can be admitted? How many SD-aged children

are there in a regency? It is very discriminatory to have only one

SD, which is inconsistent with Article 5 paragraph (1) itself stating

that is has to be democratic, so that the article itself is breached by

the international standard schools. For SMA, it is still possible if

there is only one SMA in a regency, but if there is only one SD in a

regency, whose children can be admitted such SD? Therefore, in

our opinion, developing the intellectual life of the nation is the

domain of right of all Indonesian people, who will not lose

internationally.

 As a national state, the Founding Fathers have been followed by all

countries. In England, Germany, the United States, and throughout

the world, there are schools for their children. This also the case in

Indonesia, and there used to be Indonesian schools in the

Netherlands, Indonesian  schools in Japan, Indonesian schools in

Moscow in the past. There are Indonesian schools in Egypt and in

Singapore. In Singapore, the schools are good so that Indonesian

children can study with Indonesian learning atmosphere; to build
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the nation, the build the school. Then surprisingly, our own schools

have to use a foreign language, and the teachers have to use the

Cambridge Model.

 In essence, international standard schools are in fact inconsistent

with the intention of the national state; To build the nation, to build

the school, to make all Indonesian people proud to be Indonesians

in the atmosphere of Indonesian identity.

 Regarding the welfare state, the whole world admits that in the

welfare state, schools are free of charge. It is surprising

international standard schools are expensive, while they are

provided with more subsidies than other schools. It means that by

plan, it contravenes their own provisions. Among the existing

provisions, Article 30 concerning compulsory education states, "The

Government shall guarantee primary education free of charge.”

 In addition to being inconsistent with the intention of the Founding

Fathers, namely to develop the intellectual life of the nation, beyond

luxurious schools. Such luxurious schools are included in

Government Regulation (Peraturan Pemerintah/PP) Number 19,

which refer to schools with sports field, laboratory, library, teachers’

working room, principal’s working room, canteen. The witness
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asked how many percent of schools have such facilities. In fact,

Article 31 paragraph (4) was intentionally formulated, "The State

shall order at least to meet the needs." Have the needs been

calculated? Have we known the needs? Apparently they have not

been calculated. It is not the fault of the Ministry of National

Education, but the fault of the People’s Legislative Assembly

(Dewan Perwakilan Rakyat/DPR) in proposing the budget. It turns

out that they never calculate how much is actually required to meet

the eight standards in Indonesia. And when will they be met and

started? Suddenly the amount of money for the international

standard schools has been set.

 Article 31 paragraph (2) reads, "Any citizen shall be obligated to

comply with the Constitution," and the Government shall be

obligated to finance it, not only to give assistance. In all government

regulations, including Government Regulation (Peraturan

Pemerintah/PP) Number 17 Year 2010, there is no statement to the

effect that the government shall finance it, but only that the

government shall give assistance. From the center to the regions, it

only gives assistance, whereas the Law states, "...it shall be

obligated to finance it."

3. Darmin Vinsensius
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 Whereas the conceptualization of international standard school pilot

project and international standard school as a commodity of

international education standardized by OSD or other developed

countries is actually inconsistent with the preamble to the 1945

Constitution because RSB, SBI only develop the intellectual life of

the citizens to turn the welfare national state into a neoliberal

capitalism-based state and for illegal workers to freely compete in

the global economy of neoliberal capitalism.

 There are six aspects in which the concept of RSBI and SBI is

inconsistent with the preamble to the 1945 Constitution, particularly

the fourth paragraph, namely:

1. RSBI and SBI ignores the state’s obligation to protect the

entire Indonesian nation and the entire Indonesian native

land. RSBI, SBI only protect and guarantee the children who

pass the censorship of standardization selection test, while

ignoring the rights of every citizen. RSBI and SBI will instead

open opportunities for foreign capital to recruit children with

high economic capacity.

2. RSBI and SBI ignore the state’s obligation to advance

general welfare, because the substance of RSBI, SBI is
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education as a global commodity based on neoliberal

capitalism. Education as a public property or social institution

becomes a market industry institution we know as

industrialization, marketing, and commercialization of

education. Education is commercialized as a commercial

service transaction based on a new meaning of generalism

such as standardization. RSBI and SBI, once again, ignore

general welfare because RSBI and SBI are the most radical

forms of privatization and marketing in the 21st century.

3. Instead of developing the intellectual life of the nation, RSBI

and SBI only create new social stratification because they

only educate and teach children with qualification and high

economic capability. RSBI and SBI ignore the development

of the intellectual life of the nation. The doctrine of RSBI and

SBI is to prepare workers to enter multinational-international

companies. RSBI is an economic internationalization

campaign of the neoliberal capitalist market.

4. RSBI and SBI ignore the independence of human freedom

as whole humans because the neoliberal capitalist RSBI and

SBI reduce humans only as human capital. Human freedom

is limited only to the individual freedom of competition,



108

resulting in, "Whoever is strong will win," which in turn will

lead social Darwinism. RSBI and SBI create individual

freedom to choose (free choice) based on financial power.

5. RSBI and SBI create social injustice, prevent every citizen

from enjoying quality education. The impact of co-

modification of international and global education is the rise

of international injustice. RSBI and SBI ignore the eternal

peace because RSBI and SBI are more concerned with

competition, "Whoever is strong will win”. They turn man into

homo homini lupus (man is a wolf to [his fellow] man), rather

than creating humanization.

6. RSBI and SBI create a new state which, in my opinion, is a

neoliberal capitalist state, and thus RSBI simply refers to the

OECD and other developed countries. According to our

research, the OECD is a continuation or legacy of the

globalization of capitalist neoliberalism.

 The Constitution mandates the government to create a national

education system, not only to develop the intellectual life of the

nation, but also to protect the entire Indonesian native land, to

advance general welfare, to develop the intellectual life of the

nation, independence, social justice, and eternal peace. Only by
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such system, Indonesian citizens and the state of Indonesia may

take part in the world arena.

 In conclusion, RSBI and SBI are inconsistent with the constitution

because RSBI and SBI do not prepare Indonesian citizens to

become developed and prosperous citizens, but to become citizens

of a neoliberal capitalist state;

4. Abdul Chaer

 The government has established more than 1,000 schools of RSBI

throughout Indonesia. As planned, after being gradually evaluated

for 7 years, those passing the evaluation will officially become

International Standard Schools (Sekolah Bertaraf

Internasional/SBI), but it is said that those which do not pass the

evaluation will be degraded to national-standard schools. Thus, it

means that a national standard school is lower than RSBI.

 Nowadays, despite the non-existence of International Standard

School, there are special classes called international classes, which

adopt foreign curriculum in several schools of RSBI. Accordingly,

they are already different from other classes of RSBI. Furthermore,

two languages of communication, namely Indonesian Language

and English language are used in RSBI. Indonesian language is
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used for social science subjects and English language is used for

mathematics, physics and biology subjects.

 Indonesian language which is familiar to us originates from

Malayan language and has existed since centuries ago and

subsequently becomes lingua franca in Indonesian archipelago. As

the communication language, in the framework of the Unitary State

of the Republic of Indonesia, Indonesian language has three

statuses at the same time, namely as the national language,

unifying language and state language. Indonesian language has

been chosen as the national language since the national

awakening in the early 20th century. It has been chosen as the

unifying language since the Youth Pledge in 1928 stating that to

uphold the unifying language, namely Indonesian Language. It has

been chosen as the state language since its stipulation in the 1945

Constitution. Unifying language means that Indonesian people

Language is the identity or national identity of our nation.

Accordingly, we are known as Indonesians because we have

Indonesian Language. As the unifying language, Indonesian

Language is expected to be able to unify all ethnic groups in

Indonesia. State language means that it is the only language which

must be used for performing state administration, including the

language of communication in the field of education.
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 What is the difference between the national language and state

language? There are certainly issues of national language and

state language in countries having multi-ethnic people like

Indonesia. Coincidentally, Indonesia is luckier because it has one

form of state language and national language, namely Indonesian

Language. However, in Papua New Guinea, the name of its

national language is Tok Pisin. Their national language is Tok Pisin

while the state language is English. The Philippines recognizes that

its national language is Filipino originating from Tagalog, one of the

local languages in the Philippines. They have two state languages,

namely Filipino and English. Moreover, it was added by Spanish in

1967. Therefore, it is difficult to perform state administration in two

languages. Nevertheless, English is more dominant and widely

used because Filipino has never become a lingua franca while

English language has.

 Let us compare with our close neighboring country, Singapore.

Singapore also recognizes that it has national language, namely

Malayan language. However, it has four state languages, namely

Malayan, Mandarin, Tamil and English. Thus, if we communicate

with the government of Singapore, we may speak in Malayan,

English and Mandarin because it has four state languages.
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 Apparently, it is not a problem that Indonesian language functions

as national language and unifying language. The problem is its

function as state language, as many threats are faced by the

Indonesian nation in respect of state language, especially at the

present time called the era of globalization, including the threat with

the use of English as language of communication at International

School Standard Pilot Project although not in all subjects.

 Long time ago, before the promulgation of Law Number 24 Year

2009, linguists in Indonesia agreed, in a national language seminar,

that there are three types of language in Indonesia, namely

Indonesian Language, local language and foreign language.

Indonesian Language is a communication instrument among ethnic

groups, local language is a communication instrument of within an

ethnic group, and foreign language is an international

communication instrument or means to acquire or gain knowledge.

Thus it is for gaining knowledge. It is not so much different from

Law Number 24 Year 2009, Article 29. Article 29 paragraph (1)

states that Indonesian Language shall be used as the language of

communication in the field of education. Paragraph (2) states that,

“Foreign languages, including English may be used as the

language of communication in certain subjects in order to obtain the
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competence of using foreign language.” For instance, an English

teacher or lecturer may teach English using English language so

that their students have competence in English language, and also

for the majors of Arabic language, Germany or other foreign

languages. Paragraph (3) states that, “Foreign language may be

used in a foreign education unit which educate foreign citizens.” For

example maybe, in Jakarta, there are International Schools and

Gandhi School with all of their students being foreigners so their

students are foreigners.

 In the theory on mother language, it is stated that mother language

is the language received by a child since he/she was a baby and

mother language has been internalized in his/her conscience. It

means that mother language is already impressed in his/her heart

so that he/she may not forget it. Moreover, a psycholinguistic theory

also states that, “No matter how well people can speak in their

second language, they will not be better than speaking in their first

language.” Thus, first language cannot be forgotten so that people

even speak in their first language while dreaming.

 Article 41 paragraph (1) of Law Number 24 Year 2009 states that

the government shall be obligated to develop, build and protect

Indonesian Language. “To develop” means to complete Indonesian
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Language so that it can be used for all sciences, for instance by

completing vocabularies so that the terms can be used for all

sciences. That is the meaning of “to develop”. “To build” means to

make Indonesian people proficient in Indonesian language and also

to have love and pride to have Indonesian Language.

 Using English language as one of the languages of communication

in RSBI may prevent such love. Children can certainly be taught to

speak proficiently in Indonesian language because they want a

good grade. However, it seems difficult to educate them to love

Indonesian Language. Moreover, currently Indonesian people are

so infatuated with English language.

 The use of English language in RSBI has adverse impacts for the

development of language. In respect of English language as a

subject, English language should certainly be mastered better by

our children. It is not because of prestige but because current

sciences are still originating from foreign languages, including

English language. For example, if we have an institution, such as a

translation institution, like Japan does, all foreign books brought to

Indonesia will be directly translated and published. Perhaps,

mastery of a foreign language is no longer required. Japanese
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children are able to learn anything in their own language so that

they do not need to learn a foreign language first.

 Actually, it is the knowledge, rather than the foreign language,

which should be pursued. Nowadays, Japan, Korea and China are

giant countries. They are developed not because of foreign

language but because of knowledge. Accordingly, the important

thing is that we must gain knowledge to the fullest and greatest

possible extent for our children.

 The first is that the use of English language as one of the

languages of communication in RSBI has breached Article 36 of the

1945 Constitution, stating that Indonesian Language must be used

at school. It has also breached Article 29 paragraphs (1), (2) ad (3)

of Law Number 24 Year 2009.

 The second one is that the use of English language as one of the

languages of communication at school also has negative impacts

on the effort of the Government in developing Indonesian

Language. Such development will be prevented because of English

language. Children would be more proud of English language than

Indonesian language. I once personally heard at a kindergarten in

Kelapa Gading where a teacher said, “If you can only speak
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Indonesian language, you can only communicate with Indonesian

people. But if you can speak English language, you can

communicate with foreign people.” This is inculcation of the love of

English language.

 The third one is that Article 43 of Law Number 24 states that the

improvement of the function of Indonesian Language as an

international language should be sought. It is uncertain when the

function of Indonesian language as international language can be

achieved if it is wasted within the country, which means that it is

used not in accordance with the mandate of the constitution.

5. Bagus Takwin

 The witness is a Lecturer in the Faculty of Psychology of University

of Indonesia who teaches Psychology of Education, Psychology of

Personality, Human Philosophy and also Method of Measuring

Device.

 Education is the right of citizens and it is guaranteed by the

Constitution. The education referred to in the Constitution is

certainly the education in the actual meaning, not in the patchy or

exaggerated meanings that may be troublesome and may

disorganized the learning process. The quality of education is also
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good for all the people. The government should struggle for equality

and equity of the quality for every person. If there is a difference

between one school and another school, the quality of the bad

school should be improved.

 Although the concept of the Unit having International Standard

Education has a good intention, it is difficult for us to prove it. It has

the purpose of distinguishing one group of people from the other

groups; one group of people want to be made better, either

because they are more intelligent or because their achievements

are more noticeable, and so on. Such effort is legitimized or even

legalized in laws. Such effort is obviously inconsistent with the

assumption that education is the right of citizens and every person

shall obtain education having a good and equal quality for every

person.

 An International Standard Education Unit is aimed at creating

people with different qualities from the others. The grounds are not

so clear both in laws and in the discussions of many experts and

the Government. The efforts of several world leaders known for

their cruelty in order to strive for the creation of superior races, such

as Nazi in Germany, whether having a good or bad purpose,
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constitute ethical issues and may violate the aspect of ethics, for

having attempted to create more superior humans than the others.

 In the literature on contemporary education psychology, research

has discovered that establishment of thoughts, acquisition of

knowledge, and improvement of competence take place more

optimally through interaction and dialogues among students, if we

are talking about school, and their schoolmates having higher

abilities and also teachers or facilitators who become the teachers’

assistants. Teachers can help facilitate the learning process. The

students who are smarter or who have more knowledge can help

their schoolmates who have less knowledge and skill improve their

abilities.

 With the interrelation of thought, and then study, currently, there are

actually efforts to create multi-age and multi-ability classes,

meaning students of different age are placed in a class with

students having different abilities because there is an interaction for

mutual improvement. The design and method of learning must

certainly designed in such a way, in as special manner along the

learning process to take place. However, if the design and method

are already good, and then a comparison is made on those who

join between schoolmates having various abilities and those who
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only learn with people having equal ability, the group with various

abilities will have so much better results.

 Whereas in fact, the problems are precisely the efforts to facilitate,

encourage and create better people or students through an

international standard education unit considered capable, either

financially or in terms of ability. They will be better but the others

will be increasingly left behind. In fact, their unification and

integration are needed to promote the others with less ability to

become more developed.

 Furthermore, in the practice aspect, many people claim that this

school successfully applies international standards. Some people

also say that they do not collect any cost and they provide

scholarship. If we use inductive reasoning, there may be four cases

out of 1,000 cases that are successful while the remaining cases

are not. Accordingly, the reasoning is weak and the data should be

completely checked so that we can make a stronger conclusion.

However, in day-to-day observations, researches and

conversations with the parents, there are so many problems. The

school may certainly say, “We do not force the students to join

international standard school.” For the school only opening

international standard program, they would say, “It is no problem if
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you are not studying at our school, as you may choose another

school”. However, just imagine the psychological condition of the

parents and students waiting in line to go to school, and how busy

the parents are who must send their children to school. Regular

schools are already expensive, especially the international standard

schools, whether there is scholarship or not. There is mild violence

called symbolic violence in Pierre Bourdieu’s terms. The mild

violence causes its victims to willingly accept it.

6. Itje Chodijah

 The witness refers to Article 31 paragraph (1) of the 1945

Constitution that every person shall be entitled to receive

education. The witness, as an Indonesian citizen, has an obligation

to help with the implementation of such matter.

 As a teacher, the expert believes that the work to educate is to give

ability to the human beings to improve their quality of life so that if

there is a mistake, they will not repeat it. By following the

development of the programs of SBI/RSBI and being a part of its

process, especially in the training for teachers, it is obvious to the

expert that the position of the Law up to the learning process in the

class contains irregularities inflicting a loss to the people using
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education. A document or a law is proven to be correct or incorrect

when such document or law is implemented. Especially if such

document or law regulates education concerned with human life,

the results of legal products regarding education would only be

seen after a child has a role in the social life, not only when he//she

graduates from school or wins various championships.

 Delay in analyzing a legal product regarding education of school-

age children leads to fatal impacts because development of every

individual cannot go backwards in order to be improved. The

purposes set out in laws, policies and regulations in respect of

school as formal educational institution must be reviewed from the

aspects of their implementation and output and not only at the level

of the documents. In this matter, the expert highlights the schools

obtaining direct financing from funds of the state through both Draft

State Revenues and Expenditures Budget (RAPBN) and Draft

Regional Revenues and Expenditures Budget (RAPBD).

 Therefore, before widely implemented, laws on education shall be

reviewed in the small scope and the analysis is to be conducted

accurately, not only as patchwork. It is necessary to remember that

when we are talking about SBI/RSBI, we are talking about the

national scope. Geographically, it is realized that Indonesia has so
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many regions. Thus, things should considered at the national level

rather than from one school to another school. In the report of John

Clegg, a researcher brought by British Council to Indonesia, in

respect of his research in 2007 concerning International Standard

School (SBI), it is stated that the program of SBI should be first

organized in a controllable number, for instance in the number of

ten schools. Thereafter, such schools become models for other

schools around them and such schools must first be closely

monitored in its implementation.

 Prior to the issuance of the policies on International Standard

School (Sekolah Bertaraf Internasional/SBI)/International Standard

School Pilot Project (Rintisan Sekolah Bertaraf Internasional/RSBI),

previously there was no letter R (Rintisan/Pilot Project), there was

only SBI (Sekolah Bertaraf Internasional/International Standard

School). Nevertheless, in its practice, it has not achieved the point

that allows for the SBI, and therefore there is letter R for rintisan

(pilot project). Currently, more than 1,100 schools have this

predicate. The question is whether there was a thorough study

showing that efforts to educate small groups of children who are

already smart through SBI/RSBI really have significant impacts on

its output. Discussions on whether the Law on SBI/RSBI is correct

or not, cannot be conducted only at the level of the documents of
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the Law. It seems like drawing on the water, as a review of

application must be thoroughly and widely conducted.

 The journey from Article 50 paragraph (3) of the National Education

System Law to the activities in the classroom seems like a winding,

ascending and hard journey. Since we are discussing about the

process of educating children, it is not sufficient to only show the

documents that this school has already complied with ISO, and so

on, but it is concerned in the process in the class in which the

teacher is teaching. That is the main issue to increase the quality. I

give simple illustration which seems simpler from the point of view

of laws, while the truth is that the journey is not that simple.

 In the previous testimony, the Expert of the Government states that

the RSBI is not inconsistent with the spirit to develop the intellectual

life of the nation. Let us calculate based on the facts which is

greater, the number of children who are already smart and will be

made smarter, or the number of children forcibly not educated

because of the factors of geography, heredity or intelligence, and

finance. According to the expert, such grouping actually prevents

the children from having an opportunity to be smart.
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 It is also stated that SBI is intended to accommodate children

having special needs because they have higher intelligence than

other average children. The expert questions about the kind of

measurement used. How about the number of children who are

dropped out of school? Are there also smart children whose

intelligence is indirectly destroyed? In his experience, the Expert

has handled children dropped out of school who live in the streets.

So many children are smart in facing their life, but they are not

formally accommodated in educational institutions.

 The formulation of Article 50 paragraph (3) of the National

Education System Law was not preceded by thorough a field

research. It is evidenced by the fact that many regencies and

municipalities still do not have adequate resources to start this

program up to this time. Is there any estimation that can predict

when all regencies and municipalities in the motherland will have

schools with the quality of RSBI? What is the impact on the

surrounding schools that even do not have status of National

Standard School?

 The explanation of Mister Vice Minister in the symposium on SBI

last year stated that there is a clause which reads as follows,

teaching and learning of mathematics and sciences and vocational
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subjects are conducted both in English and Indonesian languages

in RSBI or SBI. Furthermore, on the webpage of the Agency for

Development of Human Resources of Education and Culture and

Education Quality Assurance in the part of work program titled

Work Program of International Standard Teacher Education in

Mathematics and Natural Sciences, it is stated that one of the

requirements is that teachers are able to perform the learning

process in English effectively by obtaining a TOEFL score of 500. It

is very naive not to know that now there is no TOEFL score

reaching 500 because evidence of ETS indicates that since 1998

there are no TOEFL scores reaching hundreds, like 600, 667.

TOEFL changed in 1998 and subsequently has become an online

test in 2005, with the scores ranging only from 0-300. From 2005

up to present, there is TOEFL IBT with the highest score of 120.

So, this is the issue since we always exaggerate the TOEFL score

of 500.

 There are irregularities in the system and tools used in the

admission and final evaluation processes. Students must follow

various screening systems to enter RSBI/SBI. Moreover, hearing

the explanation regarding SMP 1 Magelang that out of

approximately 500 students who registered, 100 students are
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accepted, students who are accepted are automatically the

selected groups.

 The conclusion of such researchers states that the application of a

bilingual program at schools in Indonesia needs a comprehensive

improvement in the elements of teachers and teaching material

resources. The results of researches have been compiled in books

through two symposiums discussing RSBI, mainly concerned with

the use of bilingual program in the learning process. Since English

language becomes an icon at SBI/RSBI schools, the ability of

teachers to use English language especially for teaching

Mathematics and Natural Sciences becomes important. The

development of teaching materials in two languages also cannot be

avoided. However, in fact, up to this time the competence of

English teachers as the measure of ability in using English

language for teachers of other subjects is generally in the low

category. It can be proven either through statistical data or

experience of those who meet the teachers in the field, especially

English teachers.

 First, sending Teachers to take a short-term English course with the

expectation that they will be able to teach in English in 6 months is,

in fact, not enough. According to the Expert, rather than engaging
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Teachers in sporadic trainings, according to the Expert such

trainings should be thoroughly conducted in accordance with the

needs for enabling children to think not only to win an Olympic

contest.

 If there is a joint training, the participants are approximately 50-100

persons that exceed the capacity for a skill training. Moreover, the

Expert once dealt with 200 Teachers in a province in order to

enable them to teach in English and they were teachers from

elementary schools, junior high schools, senior high schools and

vocational high schools. I said, “Wow! Even if this work is assigned

to a superior trainer from another country, he/she will not be able to

do it” because in 5 days he/she was asked to enable more than 100

persons to be able to teach using English language. It was already

difficult to get them to say “how are you today? I’m fine.” This

matter should be deep concern of the Government.

 In this matter, it seems as if the element of linguistic capability is

the only thing required. In fact, there is a pedagogical element in

teaching other fields in a foreign language which is also important,

for instance, a technique to stimulate thinking in English Language.

The question is have fellow teachers ever conducted such matter in

Indonesian Language so that they can subsequently transfer it in



128

English Language. The other technique is to stimulate students to

reiterate what are taught to them, and so on. Asking students to be

able to ask questions is not an easy task and it cannot be

conducted with a limited linguistic skill, and it is also not easy even

to ask in Indonesian Language. How about the teaching materials?

Three teaching materials are for three subjects, namely

Mathematics, Natural Sciences and English Language.

 This is a natural science textbook for 7th grade junior high school,

Class 1 Semester 1. This is a Natural Science textbook, with the

Indonesian Language version on the left and the English Language

version is on the right. The next one is the example of Mathematics

textbook where it is fully translated. Fellow Experts who often teach

privately at RSBI said, “Mrs. Itje, what is it? Why are students of the

first grade of Junior High School taught like this in English

language? The English language for rem and there are many

technical errors”. Then, the next contradiction is English subject

because English teachers or people who prepare the materials of

English language believe that there is no English subject at

elementary school. Accordingly, the English subject is as simple as

this, “how are you today? I am fine, thank you. What is your name?”
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 From the pedagogical aspect, teaching in translation of two

translated languages confuses children in thinking. Is it the content

or the language which must be mastered? Language is a means of

thinking. When we say something, we make a decision inside our

brain, what language we use to say something in our mind. The

Expert actually feels it is easier to jump from English into Malang

language than into Indonesian language.

 Being misguided in using English language is like this, “tiada hari

tanpa belajar” being translated into “no day learning, no learning no

day”, “Oh, goodness. Brave!”, “malu datang terlambat” being

translated into “I am a shame”, “Capailah cita-citamu setinggi langit”

being translated into “reach your aspiration in is a sky high”, what is

it?

 What international curriculum is that? In many countries, world

class schools are applied in many places. So, the Expert thought

when she heard that there was no world class school for the first

time, actually it existed. People do not exactly use the term

international because such term is used for schools

accommodating students of many nationalities. If Jakarta

International School accommodates children from various

nationalities and the so-called international schools in England
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accommodate children of immigrants who cannot speak English

and that they should go first to the international schools or private

schools deliberately made very elite by using the so-called IB.

 IB stands for International Bachelorette. In Indonesia, there are 36

International Bachelorette schools purchasing the license from the

International Bachelorette and all of them are private schools. It is

certainly reasonable for the private schools because they are self-

financed.

 Schools of RSBI assume that international curriculum is the

curriculum of Cambridge. In fact, it is the curriculum for a test sold

by one of service units of the University of Cambridge. It is not from

a system of the University of Cambridge but from Cambridge

International Examination Centre.

 In conclusion, firstly, it is impossible for the Law concerning schools

to be evaluated at the level of document without touching its

implementation and output. RSBI and SBI are based on a Law

which does not favor the justice in gaining the opportunities in order

to get equally-distributed education. Due to less accurate

preparation, the evaluation and improvement of the implementation

of SBI and RSBI are sporadic in nature, not holistic and tend to
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make schools translating the word “internasional” into English

language and other extracurricular skills.

 If it is viewed from the aspect of practices of the implementation

process of the program of RSBI, a perception emerges that this

program is a public lie. This is because most of the people

entrusting their children’s education to RSBI simply understand that

RSBI differentiates their children from other children groups

classified as less intelligent without being critical to the

development process of their various intelligent aspects. Currently,

the parents are demanding transparency of the financial system

rather than the education system.

 For most children in Indonesia, Indonesian language is the second

language after their mother tongue. Within a certain period, it is

worried that the position of Indonesian language as the unifying

language would be the language of the lower class which

distinguishes them from the children of the educated elite group.

 Let us stop looking at education in Indonesia like a blind man

touching an elephant. Let us see it in a holistic manner that we are

preparing Indonesian children who will carry out the mandates of

the Constitution and Pancasila in their time, not today.
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7. Daoed Joesoef

 The Expert is strongly opposed to the learning systems of RSBI

and SBI, and therefore, the Expert has demanded the Government

to immediately dissolve both institutions from the independent and

sovereign land of Indonesia. The Expert demands dissolution of

RSBI and SBI based on several logical reasons. First, there is a

way of learning in both school institutions which blatantly violates

the constitution, namely the use of a foreign language, in this case

English language is used as the formal language of communication

in learning certain subjects of exact sciences, such as mathematics

and physics. What is violated is Article 36 of the 1945 Constitution

which originally reads, "The state language is Bahasa Indonesia

(Indonesian language)."

 Indeed, there are no articles or clauses of our constitution which

explicitly mention that our national language, namely Indonesian

language, must also be the language of communication in the

learning process in public schools. However, there is an article

quoted by the Expert, which asserts that, "The Government shall

strive for and implement one national education system regulated

by law." This quote is the content of Article 31 paragraph (2). The

Expert considers it very reasonable and it is even a necessity for
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teachings in public schools and national schools to use the national

language as the official language of communication. At the

international level, independent countries, wherever they are in the

world, do this to prove their self-respect as sovereign states and

independent nations.

 The Expert demands dissolution of RSBI and SBI based on the

second logical reason. The use of a foreign language, in this case,

English language, as the language of communication in the

learning process, obviously and in broad daylight, betrays the 1928

Youth Pledge. It is the pledge that we officially acclaim and

recognize as the second historic milestone of the struggle for

independence of Indonesian nation.

 Whereas on October 28, 1928, a group of our educated young

people made a pledge, in the form of choices of territorial integrity,

namely one homeland, political unity, namely one nation, and

cultural unity, namely upholding the unifying language all called

Indonesia, with wisdom and pride.

 The choice of Indonesian language as the unifying language has a

deep meaning and fundamental definition. Language is an

expression, and the most important cultural achievement of the
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human community is the language representing the consensus

which underlies a community and as media of communication

which conditions a collective life. For demonstrating the weight of

strength of a language as an expression of a consensus and

communication media, the Expert will convey a reflection of

Aristotle.

 According to this great philosopher, if the animals are given a

natural ability by The Creator of the Universe to express joy and

anger through the sound of their voices, only human beings are

capable, by the sound of voices agreed, of communicating their

thoughts concerning what are constructive or destructive, good or

bad, right or wrong, fair or unfair, and thereby, thereby placing

human community in housing or settlement complex.

 Language is an expression of human's free choice. In other words,

language is a habitual fact consented to by its users amidst various

linguistic forms expressing the same thought and concept. Thanks

to the cultural function of language, humans can expand the

domain of their rights and obligations, namely determining the

issues of ownership, applying the value of objects and arranging

the dependency relationship, which give rise to various forms of

power. In short, language is the main factor of integrity and unity.
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Currently, the so-called cultural identity of human community is

realized through language because eventually, humans are more

formed by language than otherwise.

 In other words, the Indonesian identity of Indonesian people, both

as creatures (humans) and especially as citizens, is ultimately

formed by Indonesian Language. This remark leads to the third

logical reason of the Expert, which underlies the Expert’s demand

for dissolution of RSBI and SBI as soon as practicable before it is

too late.

 The parties formulating and making political decisions have been

wrong in building RSBI and SBI. The British and the Americans are

developed not because they speak English, but because they

appreciate the values of the progress of the age and go through

formal education, familiarize their students as early as possible to

explore, know, learn, master, appreciate and apply the values

acknowledged to be useful to them, their families, their people, their

nations and their countries.

 It is in this constructive cultural habituation that the British and

Americans are proud of their respective national identities. Of

course they use English language as their national language, daily
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language, mother tongue as the medium of communication. Still,

the progress of English and American children is not because of the

use of English, but because of the ability to appreciate and apply

the values of progress learned in their daily life.

 Whereas English languages for the Americans and the Australians

are actually not the same. Only its use is almost the same, at least

those languages are different in speech and writing. Furthermore,

what kind of English language is used by the Expert or that we

should use? The Expert attended an international conference in

which an American senior professor and a British senior professor

were present. The American senior professor abruptly said, "I do

not understand what you are speaking about." The British replied,

"Of course, Sir, because I speak English not American." For

instance, by using English language as the language of

communication in learning Mathematics, our students are burdened

by two relatively complicated main problems causing physical and

psychological problems which are unnecessary.

 The first one is the problem of mastery of system of mathematics

which is already a subject whose logic is not easy to be

understood, let alone to be mastered. Second, students must have

the courage to ask in order to understand mathematics well.



137

However, how can the right questions be properly formulated in the

English language which is not their language in their daily life, while

basically, mathematics is a separate academic language.

Mathematics is simultaneously instrumental and final subjects.

 Mathematics is a final subject because it is a separate science

among other sciences which needs to be learned and mastered.

Mathematics is an instrumental subject since it is given in the

context of understanding other sciences, namely physics,

chemistry, etc.

 From the teachers’ viewpoint, there is also a problem. The teachers

who fluently speak English are not automatically more adept at

mathematics, either mathematics as an instrumental subject or a

final subject. Thus, the Expert is worried that the international-

typical way of learning at RSBI and SBI will have a negative impact.

Even if it is not destructive to all of us, the students become

insecure, have inlander mentality, and lose their national pride.

Meanwhile, they would naturally become the mainstay of the

existence of the Unitary State of the Republic of Indonesia in the

future.
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 There is a story of a mother who was shocked to hear her children

say, "I hate the Bahasa," meaning that the child hates Indonesian

language. Apparently, in the child’s mind, the child really regretted

not being born as a British child. How can this child be expected to

be a reliable citizen and the next generation in our beloved

country? He is misguided, but at whose fault?

 There was a Nobel winner from Japan who did not master English

language well, but apparently he was able to master the physics

well, and therefore, he was given a Nobel Prize. The Expert knows

very well that many of our alumni of undergraduate program (S1) of

the Bandung Institute of Technology (ITB) and other faculties of

engineering are capable of achieving doctorate degree or Ph.D.

cum laude and even summa cum laude in higher educational

institutions overseas. In fact, we all know that in general, the

students in the fields of exact and natural sciences are relatively

weak in speaking English, but they can master those heavy

subjects because they are described in their mother language, and

they can precisely ask what things that they do not know.

 So what exactly is the proper measure of the international nature of

the national education system? Why does English language

become the language of communication? Why not French or
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German? In fact, scientific and technological achievements of

learning in both countries of Western Europe are not lower than the

achievements of sciences and technology in English-speaking

Anglo-Saxon countries.

 Japan and China, whose progress of sciences and technology we

are currently starting to admire, do not use any foreign language as

the language of communication in the learning process at their

schools. It is regrettable why the national government, the ruler of

our country, actually pioneered the use of a foreign language as the

language of communication for learning at schools they have

established and managed. If they are run by private educational

institutions, it may still be reasonable to be forgiven. Do not be

surprised if foreign schools begin to infiltrate into this beloved

country not only conducted by foreign private sectors, but also by

foreign governments themselves, although it is not in an open

manner.

 The Expert studied in France for 8.5 years. According to the

knowledge of the Expert, national private parties are not allowed to

establish and administer educational institutions, let alone

foreigners. Education is the prerogative and monopolistic affair of

the government because the national education there is not only
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aimed at forming intelligent French people, but also at forging

French children become citoyen, citizens, reliable citizens having a

strong national culture, the French culture.

 The Expert demands the dissolution RSBI and SBI based on

another logical reason, namely the fourth reason. This reason

came to the mind of the Expert after knowing that the education

standards of the developed countries used as guidelines on

learning in the RSBI and SBI are the competency standards of one

of the accredited schools in the countries of OECD, namely the

Organization for Economic Cooperation and Development.

 This attitude is really rotten to be laughed at. OECD is an

organization for economic cooperation and development of the

developed industrial countries. Its membership is closed to the

undeveloped countries, including Indonesia. Accordingly, with

orientation to that standards, do we consider it necessary to

prepare Indonesian children to be accepted as employees in such

institution?

 The Expert precisely knows that in all developed countries which

are OECD members, education is maintained to be national in

nature. It means that they use their respective national languages
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as the languages of communication in learning any subjects. Even

if they try to increase or improve the quality of their national

education based on any consideration, they should consult with

UNESCO, not with the OECD, namely the UN agency which is in

charge of the special duty of managing and handling issues of

science, culture and education, and their relations to each other.

 Indonesia is a full member of UNESCO having its own ambassador

in UNESCO who principally is recruited from the ranks and files of

officials in the Ministry of Education and Culture. Why do not we

just examine the publication of this world agency faithfully and

openly publishing the results of seminars, symposia, and individual

opinions of experts in the fields of science, culture, and education?

What do we become a member of this prestigious institution for?

What do we faithfully pay membership fees for if we do not intend

to benefit from the brilliant ideas presented and discussed at this

institution?

 There is still the fifth logical reason underlying the demand of the

Expert for dissolution of RSBI and SBI. Education has been

established by the constitution and has been constitutional as one

of the channels of even distribution, improvement of intelligence of

our citizens, so that the egalitarian principle is applied in the
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implementation of education. Meanwhile, through a variety of

features supported by various types of funding whose the

effectiveness and use have begun to be questioned, RSBI and SBI

intentionally cause castelike classification amidst the people, which

actually will be abolished by the revolution of national

independence. Such egalitarianism has even been pioneered to

that direction prior to the independence by some the founding

fathers of the Unitary State of the Republic of Indonesia, namely

Willem Iskander in South Tapanuli at the school he developed,

Muhammad Safe'i in Minang Kabau in Indonesia which had never

had school, and Ki Hajar Dewantara with his Taman Siswa.

 The castelike classification by the RSBI and SBI intentionally

prepares two basic types of citizens. The first group is made

intelligent in such a way that thereafter they may become active

participants in the national development process with all its

rewards. The second group is prepared to be mere spectators in

the process of national development, who are not considered

humans.

 Considering that this matter is conducted by public schools, the

schools of the government, it means that the government has

violated the democratic principle of education whose measure of its
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implementation is the increase of the increasingly higher quality of

education for the increasing number of students, and in such

increasing numbers among which there are children of poor

families. In other words, commercialization of education is not

justified at any education level.

 The Expert’s demanding for dissolution of RSBI and SBI as soon as

practicable does not mean that the Expert rejects the efforts to

improve the quality of our education to the international standards,

and also it is not to be concluded that the Expert does not agree

with the learning of foreign languages, including English in our

educational institutions, both public and private, both at the central

and local levels.

 The government must strive for improving the quality of education

because it has not only been mandated in the constitution, but also

for the sake of real appreciation from the other nation-states of the

intelligence quality and technological proficiency of our citizens in

the international relationship arena where globalization rules. The

Expert has opposed the ways chosen for and the standards applied

in the efforts of such quality improvement. The ways and standards

are considered too simplistic by the Expert.
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 The founders and organizers of the learning system in RSBI and

SBI do not have the wisdom to distinguish between “to

comprehend” and “to justify”. What we understand well in other

countries, no matter how developed they are, is not automatically

justified to be casually applied in our country. Consequently,

distinction must be made between “to comprehend” and “to justify”.

 It should be realized that if we really want educational institutions to

be made an organic part of a nation, which is supposed to be so,

the success of the work is determined more by national culture in

which the educational institutions naturally exist rather than by

pedagogy artificially introduced into the education system. The

Expert has not rejected foreign languages at schools, as foreign

languages certainly deserve to be learned at schools but they are

only regular subjects in addition to other subjects. They are not to

be used as the languages of communication of learning in place of

Indonesian Language.

 According to the standard of UNESCO, the UN agency managing

culture, education and science, Indonesian Language has met the

requirements of a modern language because Indonesian Language

can already be used to discuss abstract things and themes, such

as science and philosophy.
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 Indeed, sometimes we hear that there are borrowed words that we

use, such as atom, neuron, proton, but the words do originate from

overseas so we do not need to translate them. This is the same as

the British having to translate words lemper or cempron. Not any

word in English should be translated into Indonesian. So the mixed

language is not an indicator that such language is not perfect

because we take its originality.

 Foreign language should be learned because it is the window of the

world that can broaden our knowledge of vision so that we do not

become like a frog under a coconut shell. We only need to be

selective in choosing which language to be learned and at which

level because in choosing it, we actually determine how we see the

world and how we see ourselves at such level of the world.

Decisions that we make automatically become the coordinates for

our steps forward and the measures whether we have deviated

from the original purpose or not.

 The Expert has enjoyed the benefit of mastering foreign language

previously acquired by the expert when he was studying at a Dutch

school during the colonial era. The expert is the child of three eras.

Dutch, English, French and German languages taught at Milo to

me, which proves to be helpful to the Expert in expanding his vision
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of life, fathoming the entire knowledge explained in such

languages.

 Aristotle was a faithful disciple of Plato and admired Plato.

Nevertheless, he said: "Amicus Plato, sed magis amica veritas, I

love Plato, but I criticize him because I love the truth more."

 Analogously, the Expert states, "Amicus magistrum sed magis

amica veritas, the Expert loves the government but he loves the

truth more," and such truth is in accordance with that was

previously mentioned under the oath.

8. H. A. R. Tilaar

 The expertise in the philosophy of education and management of

education, and the issue of the SBI and the RSBI in relation to the

state of Indonesia cannot be separated from the global change

today. Secondly, Indonesia has a superior philosophy of education

in dealing with the global change as it has been formulated by our

founding father, Ki Hajar Dewantara having international caliber.

 In viewing the global change happening today where education is

inseparable from this change, there are so many International

researches regarding global change. The Expert quotes one of



147

them from a book published last year by Laurence Smith, namely

The World in 2050. He explains about four issues dealt with by the

world, namely as follows:

1. Population growth.

2. Limited natural resources.

3. Climate change.

4. Globalization.

 The Expert does not explain population growth, limited natural

resources, and climate change. It is entirely the problem in the Rio

Twenty Conference next month in Rio de Janeiro. What are the

issues of globalization? What is the position of Indonesia in the

dealing with this global change? There are four possibilities. The

first possibility is that we are swept away by the stream of

globalization. The second possibility is that we can stand against

the stream of globalization. Therefore, we all wear koteka (penis

sheath) here so that we oppose globalization. The third possibility is

that we position ourselves as birds in a cage, where we are

whistling while we are in a bird cage and could not do anything, we
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are just the spectators, or we find out the identity of our nation as a

great nation where we live.

 In this matter, let us see our country first. Our nation has three very

great assets, namely:

1. Natural resources or natural resource capital.

2. Cultural resources or cultural capital.

3. Human resource capital.

 We return to the spirit of the 1945 Constitution in Chapter XVI

regulating national education. We remember that in history, the

formulation of Chapter XIII was led by Ki Hajar Dewantara with

Prof. Dr. Husein Jayadiningrat, Prof. Dr. Asikin, Prof. Ir. Ruseno,

Prof. Dr. Ki Bagus Hadikusumo, and KH. Masykur as members.

The chairman was Ki Hajar Dewantoro.

 Let us go back to the teachings of Ki Hajar Dewantoro inspiring the

formulation of this Chapter XIII. We know that this Chapter XIII was

presented by a small committee on June 16, 1945 to the Plenary

Session of the Committee for the Preparation of Indonesian
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Independence, and it was approved by acclamation. We know that

Ki Hajar Dewantoro became the first Minister of National Education.

 The essence of the theory on culture of Ki Hajar Dewantoro is

Trikon theory, namely convergence, concentration and continuity.

What are the theory on convergence, the theory on continuity and

the third theory? We will see what is the place of SBI that has been

rejected by Mister Daud Yusuf.

 The spirit of Chapter XIII is education based on national culture.

This is the core teaching of Ki Hajar Dewantoro and therefore, it

would be a mistake to throw such culture is thrown into tourism to

become a commodity. This is because the idea of culture has been

commercialized. The commoditization happens. The

commercialization resulting from the thoughts of liberalism and

corporatism of national education and such error have been revised

by the government by the return of culture to the education habitat

because education and culture cannot be separated from each

other. The national education is based on national culture and

nothing else.

 Firstly, the spirit of national education is education based on

national culture. Secondly, the culture continues to grow
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continuously. The third is the recognition of their own culture in

adopting foreign cultural elements. This is the philosophy of cultural

independence and not coordination.

 Dewantara said that our national struggle is not only political

independence, but it is also economic and cultural independence.

Cultural independence means that we recognize the values of our

own culture and not to compare it with other cultures; it is the law of

convergence, recognizing respective cultures of the world, but all

cultures are heading in one direction toward a point, namely

humanity. Thus, it is the reverse, as SBI removes the respective

identities of cultural history. It is heading to a culture, namely the

culture of OECD. Consequently, it is a big mistake made by SBI

and RSBI. We have a high culture which is not a plagiarized culture

that we have used as the basis for establishing SBI. Culture and

education develop in the global world based on the trikon.

Accordingly, this is what we must adhere to, and this is why SBI is

inconsistent with the spirit of the 1945 Constitution? Firstly, it uses

a benchmark of the industrial countries of OECD. Secondly, SBI

does not recognize cultural independence. And thirdly, it erodes

nationalism and a social sense of students. Let's see what is said

by the father of national education originally formulated in the Dutch

language.
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 Dewantara formulated the levels national education as follows. I

read in Dutch although it is the bad one. Mister Daud clearly

understands this, (the Expert is using the Dutch language). This is

the original formulation of Dewantara regarding this issue. If our

schools are solely aimed at intellectual development or merely at

expanding sciences, the soulless humans will be born (the Expert is

using the Dutch language). Therefore, it has very little influence on

the formation of character of the people of Indonesia and the

formation of social feeling. Well, now we are exaggerating the

education of character, but if our national education only prioritizes

our intellect, it will be inconsistent with the spirit of the Constitution

of Education regarding national education.

 Accordingly, SBI and RSBI are clearly inconsistent with the spirit of

the 1945 Constitution.

 Nowadays, the spirit of national education which is in line with the

development of modern critical education science is approximately

two decades old. A great nation has great-caliber thinking, such as

to successfully know Paulo Freire, the Father of education

revolution in the world, or to know Kiro or Apple in America, or to

know Ru Kichen in Canada, but we know Dewantara who is so
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much greater, because the previous critical thinking had been

formulated earlier by our national educator, Ki Hajar Dewantara.

 It is our pride to have critical feudal experts, young people, like

Mister Lodipart recommending on modern thinking in the education

sciences which is actually in line with what has been taught by

Dewantara 90 years ago. As we see, for instance, in the stream of

feudalization nations today maintain their nationality. Let us see

what currently happens in Europe, the growing socialist thinking or

Arab Spank which currently ravages Arabian countries. The

teaching on the existence of national culture was already taught by

Dewantara 90 years ago. This is our pride, and do not erode this

pride by erroneous thinking, by establishing SBI or RSBI which

deny Indonesian culture.

 This Feudalization rejects the ideology of liberalism because this

ideology suggests or we see the aforementioned stream through

the stream of globalization, that globalization is without soul,

globalization is antinode. This is taught by Prof. Retser from the

University of Maryland. Education does not take place in an empty

space, but in a civilized space. Secondly, the recognition of the

unique culture of each nation constitutes humility of culture. This is

called the identity of a nation, or the character of a nation based on
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the culture of a nation. Moreover, this is what we call education of

character of Indonesian nation. Furthermore, Mister Daud Jusuf

said, "The results of national education are not only the intellectual

progress, but also culture personality, culture man, and culture

born." This is what we aim at with national education.

 First, the Trikon theory in cultural development. The convergence

theory recognizes the different starting points but the same goal. It

is the principle of cultural freedom, where culture is not English

language or OECD, or ISO 9000, but the culture of Indonesia as

the starting point in the development of our nation.

 The second theory is the principle of concentration. We always start

from our own cultural roots, our own culture which is not a foreign

culture. If we adopt a foreign culture as a starting point, cultural

alienation happens or (voice is inaudible), we will be disembedded

from our roots and will become the lonely crowd, the alienated men.

 The third theory is the continuity. Our culture is evolving and not

closing itself to positive matters and call and outermost. Therefore,

we need creativity, innovation and entrepreneurship. Thus, it is not

only personal entrepreneurship, but also social entrepreneurship in
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order to develop our culture. Moreover, it also means the culture of

national education.

 In conclusion, firstly, the Government has seen a mistake in the

reform era since 2011, namely that culture has returned to the

habitat of national education. Thereby, the 2009-2012 national

education strategic plan should be revised. It is further explained by

the fourth Amendment to the 1945 Constitution concerning

education and culture and the original education. Therefore,

education is inclusive in the national culture.

 The International Standard School Pilot Project (RSBI) produces

man of intellect rather than man of culture, as formulated by Mister

Daud Jusuf. We aim at humans who have Indonesian character

rather than British character. Thirdly, liberalism in education based

on the power of the market underlying national education of SBI

should be replaced by the education following the spirit of the 1945

Constitution, namely the man of Indonesian culture inspired by

mutual cooperation rather than competition with mutual killing. This

is the principle of Neo Social Darwinism that only the strong and the

rich are entitled to receive quality education, while all of Indonesian

children are entitled to receive quality education.



155

9. Darmaningtyas

 The Expert agrees with the Witness of the Government that the

domain of this judicial review is the article relating to the

Constitution. However, the witness is of a bit different opinion.

According to the witness, both Government Regulation and

Regulation of the Minister of National Education, especially those

regulating the International-Standard School Pilot Project (RSBI),

continue to be relevant because both constitute the implementation

of Laws. All those who are studying law know that Laws can only

be implemented through Government Regulations and also

ministerial regulations because they are relevant. Furthermore, in

response to several arguments regarding inconsistency or

asynchrony between the articles regulating the International

Standard School Pilot Project and the Constitution, we can see the

main issue from Regulation of the Minister of National Education

Number 78 Year 2009. Once again it is relevant to Article 50

paragraph (3) of the National Education System Law because it is a

part of the implementation of the National Education System Law.

 If we look at such Regulation of the Minister of National Education,

in terms of the concept, it is clear that RSBI is a school with

national standard but enriched with certain quality derived from the
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countries of OECD or the Organization for Economic Corporation

and Development, or other developed countries. The matter in

question is the education system of which countries of the OECD

that will be used to enrich the national standard because it is

globally known that the United States of America, Australia, New

Zealand, England, Germany, France and other countries have their

own education systems. Their education systems are not a single

education system so that when we refer to a country such as

America, the question is why we refer to America? However, when

we refer to all members of the OECD, it means that we create a

mixed education system.

 Excluding that matter, the orientation to the countries of the OECD

is also a big mistake when such countries are currently

experiencing a crisis. The United States of America and the

European Union experience a prolonged crisis, and I assume that it

is globally known that even Japan and Australia are included as

countries currently experiencing increased unemployment.

Accordingly, if we want to refer thereto, will we will also lead

Indonesian nation to the downturn or at least to the economic crisis.

 The Expert gives more appreciation to countries, such as Brazil,

China and India which are categorized as developing countries, but
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which are proud of their own cultures and now they have great

economic power in the world, so to speak. Consequently, the

Expert thinks that they are not so proud of their English, but they

are proud of their own culture and language. Moreover, now we

know that we actually import Mandarin language. Thus, according

to the Expert, it is much more elegant if we develop our Indonesian

Language and strengthen our economy, and thereafter, other

nations come to Indonesia and want to learn Indonesian Language

or import Indonesian language. They import Indonesian language in

order to learn it so that when they come to Indonesia, they are

fluent in Indonesian language.

 Secondly, it is still in such Regulation of the Minister of National

Education. The aim of RSBI or SBI is only directed to increase

competitiveness is proven by the acquisition of gold, silver and

bronze medals, and other forms of international awards. It really

reduces the meaning of the state constitution which mandates to

educate the nation because the task of educating is much higher

than just collecting trophies or medals. If it is only aimed at getting a

medal, it is not necessary to establish RSBI or SBI, but it is enough

to make a program as conducted by Prof. Yohanes Surya who has

been proven capable of delivering the children of Indonesia to

obtain bronze up to golden medals at the international level, without
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sacrificing the constitutional rights of the citizens. In fact, the rumor

says that the program of Prof. Yohanes Surya is lacking the full

support of the Government.

 Thirdly, it is the issue of the curriculum implementing semester

credit system (sistem kredit semester/SKS) for junior high schools

and vocational schools or high schools, while non-SBI schools use

the package system (sistem paket). In my opinion, this clearly

creates two education systems so that it is not one education

system as mandated in the Constitution. Having to apply the

learning process in the OECD countries or other developed

countries is explicitly not in line with the mandate of our founding

fathers as mainly we can trace that our founding fathers in the sub-

committee of education and teaching chaired by Ki Hajar

Dewantara with Prof. Husein Jayadiningrat, Prof. Asikin, Prof.

Rusinal, Prof. H. Agus Hadikusumo, and Kiai H. Maskur as

members formulated the basis of education in the future, which

subsequently was legalized to become the materials for the

formulation of Article 29 up to Article 32 of the 1945 Constitution.

The articles mandate, among other things, as follows:

1. In the lines of human civilization as embodied in the religious

teachings, national education and teaching have the
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principles of religion and national culture, as well as heading

toward the safety and happiness of the people.

 National culture is the culture emerging as the fruit of the efforts of

the cultivation of the entire Indonesian people. There are old and

original cultures as cultural peaks in regions throughout Indonesia

which are considered as cultures of the nation. The efforts in the

cultural context must be directed to the progress of civilization,

culture and national unity without rejecting new materials from

foreign cultures which can foster or enrich the culture.

 If SBI actually mandates to adopt the learning process in the

countries of OECD or other developed countries, SBI is ahistorical

because the formulation created by the sub-committee of education

and learning becomes the basis for the formulation of Article 29 and

Article 32 of the 1945 Constitution.

 The use of a foreign language or English language or other foreign

languages as the language of communication for subjects, except

for subjects of language, religious education, civics education,

history education, and local content, is clearly inconsistent with the

spirit of the 1928 Youth Pledge that have pledged, "One
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motherland, one nation, one language which are the Indonesian

motherland, Indonesian nation, and Indonesian language."

 The Youth Pledge desired to make Indonesian language as a

modern language. The capability of Indonesian language as a

modern language has been recognized by UNESCO because

according to UNESCO, Indonesian Language has been able to

discuss abstract matters. Article 36 of the 1945 Constitution also

expressly states that, "The state language is Indonesian

Language."

 Educational institutions as the institutions in which all citizens are

developed shall carry out the constitutional mandate to maintain

and develop the existence of Indonesian Language as the state

language and not to ignore it because of a sense of inferiority and

desire to develop other languages, especially English language.

Indonesia needs to emulate countries such as Thailand, Vietnam,

Cambodia, Myanmar, or other East Asian countries which are

always proud of their languages and cultures. If we go to Thailand,

it is difficult to find writings in Latin alphabet, as they are all in Thai

letters. Nevertheless, we know that products of Thailand, its

agricultural products take dominion over Indonesia. Thus, the
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Expert thinks that if we want to go international, we do not have to

sacrifice our language.

 Furthermore, the legal policy regulating that SBI is also given the

right to hire expatriates as educators that in maximum number of

30% of the total number of educators, is clearly inconsistent with

Article 28D paragraph (2) of the 1945 Constitution stating that,

"Every person shall have the right to work and to receive fair and

proper remuneration and treatment in work relationships." First, the

problem of inviting foreign teachers deprives Indonesian citizens of

the right to work that they should obtain. Second, justice is

impossible in SBI because the foreign teachers will obviously be

paid 10 times the amount paid to Indonesian teachers.

 By allowing foreign nations to become teachers throughout

Indonesia, we have actually handed over our sovereignty to foreign

nations because such foreign teachers will certainly bring the

values that they hold in the their countries of origin to be instilled to

the students in Indonesia and such values are not certainly in line

with the spirit of Pancasila and the 1945 Constitution. Only in

Indonesia, such issue of education is handed over to foreign

nations. Thereby, it is clear that RSBI and/or SBI are inconsistent

with the 1945 Constitution.
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 The legal policy which is still related to Regulation of the Minister of

National Education Number 78 Year 2009, which gives freedom to

SBI to collect education costs in order to cover the shortfall over the

standard costs based on the RP/RKS and RKAS, is clearly

inconsistent with Article 31 paragraph (2) of the Constitution which

states, " Every citizen shall be obligated to follow basic education

and the government shall be obligated to finance it," bearing in

mind that SBI is also developed at the basic education level,

namely elementary and junior high schools.

 Sixth, Article 50 paragraph (3) of the National Education System

Law which mandates that the management of legal policy of SBI as

the implementation of Article 50 paragraph (3) of Law on National

Education must implement a quality management system of ISO

9001 and the latest version of ISO 14000, is explicitly inconsistent

with the Preamble to the 1945 Constitution which mandates that the

duty of the state is to develop the intellectual life of the nation.

 Such duty of educating is a noble or prophetic duty. Such prophetic

duty does not count profit and loss for in material respect, but the

main consideration is how many citizens of the Republic of

Indonesia have been educated. Implementing a quality

management system of the latest version of ISO means that SBI is
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not a part of the government's efforts in order to educate its

citizens, but to treat an educational institution as a commodity.

 Therefore, its management should be based on the principles of

industrial management. It completely deviates from the state

constitution that the duty of the state is to guarantee the right to

obtain quality education services in a fair and equitable manner.

 Seventh, the legal policy which mandates SBI to build a partnership

with superior schools within the country and/or in other countries,

actually has caused stratification or what I refer to as inter-school

castelike classification. Whereas superior schools build partnership

with superior schools and marginal schools and marginal schools

also cooperate with marginal schools. In fact, education is an open

arena to build social and national integration rather than to create

social segregation based on economic and social status. Education

systems that encourage social segregation have been rejected in

many countries, including the United States of America which is

liberal. It is exactly the matter rejected by many countries which is

now developed by the government through SBI and RSBI.

 Eighth, the mandate which states that the SBI is aimed at preparing

students expected be able to reach the achievement at the national
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and/or international levels in the aspects of science, technology,

and art, also reduces the meaning of national education intended to

educate the nation. If people are already smart, the achievement at

the national and international levels is a logical consequence or

constitutes the result of intelligence rather than becoming a goal. Its

main purpose Indonesian citizens becoming smart.

 The argument that SBI is intended to accommodate children who

have outstanding intelligence or who are smart is also

unacceptable when in reality, those labeled as RSBI have been

superior or favorite schools since the era of New Order. It means

that without the label of RSBI, such schools are already superior

and have become the choice for smart people to study. When they

have not been labeled as RSBI or SBI, such schools are accessible

to all citizens without economic barriers, and now, after they have

been labeled as RSBI, it has become difficult for all citizens to

access them. The government has done no significant thing for the

schools which have been superior since long time ago when they

have been labeled as RSBI, except these 2 things:

1. Pouring money in the amount of hundreds of million dollars

to fund loans from abroad.
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2. Giving freedom to schools to collect contributions from

students.

 This is the danger of SBI. After scrutinizing the substance of Article

50 paragraph (3) of the National Education System Law as well as

reading Regulation of the Minister of National Education 78/2003 as

the implementation of Article 50 paragraph (3), and observing the

practices in the field and listening to people's complaints about the

expensive cost of education in RSBI, RSBI and SBI are like

illegitimate children in the national education system because they

do not have a clear constitutional ground and they are not aimed at

developing the intellectual life of the nation and they treat education

as a commodity, RSBI is unworthy to be continued.

 In addition to the explanations above, the following matters may

strengthen the Petitioners’ arguments regarding the importance of

cancellation of RSBI.

1. RSBI/SBI causes people to feel inferior early because they

consider that those who are modern, advanced and great

are only those who master English language. Consequently,

they tend to prioritize mastery of English language by

ignoring the existence of Indonesian language, especially
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local languages. In fact, we know that the French nation is

very proud of their language, but their aircraft product,

Airbus, becomes the toughest rival of Boeing, the product of

Americans who speak English. Thus, there is no relevance

between the mastery of English language and the

development of science and technology. The Witness in the

field of language has already explained that the most

important thing is the spirit to go forward or (voice is

inaudible).

2. RSBI sees progress based on an erroneous view that

learning something in English language is considered the

most remarkable thing. In fact, England and the United

States of America have been developed not because of

English language, but because they inspire improvement

and have scientific reasoning. A Japanese Physicist winning

a Nobel Prize is also known as the man who could not speak

in English language. France has been known until now as a

country which is very proud of its own language, but once

again, their Airbus product become the toughest rival of

Boeing aircraft.
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3. RSBI denies the Youth Pledge which has made the spirit of

Indonesian language as a modern language.

4. RSBI is dangerous because it destroys geo-nationalism

carried by the Youth Pledge and this RSBI leads to techno-

nationalism, while sciences must be free of racism.

Consequently, it should not be allowed to consider that only

those who speak in English language will be superior, and

believe it or not, RSBI will slowly degrade the quality of

national education. What is the logic? It is simple. The

comprehension of students who are taught with Indonesian

Language and occasionally with local languages for easier

understanding never reach 80%, let alone if taught with

English language. The teacher is confused, the students will

also be more confused. Comprehension definitely is down

below 60%. Finally, after a long time, RSBI and SBI actually

degrade the quality of national education.

THE WITNESSES OF THE PETITIONERS

1. Retno Listyarti

 The witness became a teacher for the first time in 1994 and until

1997 she taught at Labschool Rawamangun Senior High School.
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Then, in 1997, she became a civil servant and was placed at SMP

Negeri 69, West Jakarta. In 2000, she was transferred to SMA

Negeri 13 (Public Senior High School 13), Jakarta. To date, she is

a teacher at SMA Negeri 13, North Jakarta which has the status of

RSBI. She is an alumnus of SMA Negeri 13, who enrolled in SMA

Negeri 13 in 1986. She graduated from the school in 1989. When

she was in the Elementary School, the witness had already heard

that SMA Negeri 13 was a superior school, a good school, so at the

time the witness wanted to study there. When she was in the Junior

High School, she struggled to be able to enroll there because at the

time it was already very difficult to enroll in SMA Negeri 13,

therefore the score competence was very high.

 When the witness enrolled in the school, she paid Tuition Fee of

Rp5,000.00 per month and she did not pay any admission fee at all.

However, the quality of teaching at the school was extremely

extraordinary and based on her observation, all of the school

alumni  became successful and superior people. From 1994 to

1997, the witness used to teach at Labschool Rawamangun, and

also concurrently became an honorarium teacher at SMA Negeri

13. At the time, the tuition fee of SMA Negeri 13 had not been

expensive. At the time the tuition fee was Rp35,000.00. If it is

calculated from the time she graduated from SMA Negeri 13 to the
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time she taught there, the increase was reasonable based on

inflation.

 There was a time when the witness did not teach there because at

the time she became a Civil Servant and she could not teach

concurrently because she taught in the area of Grogol. On the

contrary, SMA Negeri 13 was located in the area of Tanjung Priuk.

Since it was too far she did not want to become a honorarium

teacher there any longer and she became a Civil Servant working

only at SMP Negeri 69 (Public Junior High School 69) until she

convinced herself to move to her alma mater.

 When she moved in 2000, SMA Negeri 13 Jakarta had collected

tuition fee of Rp150,000.00 at the time. It was Rp150,000.00 and it

did not increase for a while until 2005.  SMA Negeri 13 was of

course a superior school because there were no other superior

public schools in the north area. As a result, SMA Negeri 13, which

according to the witness was already superior before it became

RSBI, was then changed to RSBI. When it became RSBI, the fee

increased continuously, but actually it was still considered

inexpensive compared to other RSB. The tuition fee at the school of

the Witness is currently Rp600,000.00. The drastic change is in the

items or is the so-called facilities. There was no wifi in the past, now
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we have it, so that all of us in SMA Negeri 13 can access the

internet anywhere.

 In the past when she taught in 2000, air conditioner was not yet

available but then after it became RSBI air conditioner became

available. In the past, there was no clinic where the doctor was

available twice a week but now we have a clinic and anybody,

teachers, students, who need medication can go there twice a

week.  In the past, LCD was not available in classrooms but now all

LCD was available in classrooms, even all of our classrooms now

are equipped with CCTV so that the classrooms can be monitored

by the principal or the vice principal from their offices.

 The first subject is English language, which is taught by foreign

teachers, then chemistry, physics, biology, and the other one is

mathematics. Native speaker teachers are only used for

international classes. However, for RSBI classes, the subject of

English language was also particularly taught by native speaker

teachers. It is also determined that the native speaker teachers

must be the nationals of European countries or at least Australia.

We once used a Filipino, and it was stated to be inappropriate for

quality, so the teacher was replaced by an Australian. It is unknown

why it is called native but it is stated that the school employs native
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speaker teachers. Native speakers usually teach language, among

other things the foreign language, but the language in this context

is indeed English language. On the other hand, teachers of the

other four subjects are a combination of Indonesian and foreign

teachers. When an exam is to be conducted, foreign teachers will

then be invited but only for Cambridge examination, while regular

learning is especially conducted by teachers of our school. Actually,

as other RSBI still employ foreign teachers, SMA Negeri 13 does

not. Our school teachers do the teaching but they are asked to give

lessons in English as the language of communication. As a result,

teachers who cannot do it will be sent to a course, at the time it was

for one year at LIA Kelapa Gading. It is less so for Indonesian

language, and sociology is not available in international classes.

Students in international classes do not study Social Sciences (Ilmu

Pengetahuan Sosial/IPS), Economics, or Geography. They only

study Civics Education (Pendidikan Kewarganegaraan/PKN),

Religious Education, the five subjects that I mentioned, Information

and Communication Technology as they study information

technology but they do not study other subjects of Social Sciences.

 RSBI classes use the curriculum called KTSP Plus (School-Based

Curriculum/Kurikulum Tingkat Satuan Pendidikan). KTSP actually

applies to all of regular classes which are not RSBI, but with KTSP
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Plus we have added-values. Our added-values are indeed adjusted

to the culture and condition of the school. For example, our school’s

added-value is that it happens to be a school with environmental

culture because we have started the project of environmentally-

friendly schools even before RSBI school project began. The

second one is the school which is clean, transparent and

professional  or as we call it with as an acronym of BTP(bersih,

transparan, dan profesional). Those are two of our superiorities.

 Last of all, we develop another superiority namely maritime value.

Since our school is located at the edge of Jakarta bay, we

emphasize the unique feature of the region and the superiority

begun only last year, which is the maritime value. That is what we

call it KTSP Plus but students of international classes, in addition to

using KTSP, they still study with the curriculum called Cambridge

Curriculum. For Cambridge Curriculum they have to buy their own

books. The books are Cambridge books and the books are in

English. The purchase of twenty packages of books only during last

semester, to the witness’ knowledge, was Rp123,000,000.00. The

payment was transferred because the purchase was through

Cambridge. Each person paid Rp123,000,000.00 for the

aforementioned 20 student book packages for five subjects every

month. The witness knew it because she saw the receipt of such



173

payment. However, they have their own examination, namely

Cambridge Examination, which is for the aforementioned five

subjects. Each person pays Rp1,400,000.00 for one subject every

semester. The witness could not provide the exact data but several

students still have correspondence with the witness by e-mail.

 In terms of learning, teaching in RSBI and international classes are

indeed the same. When the teacher has to use film or other media

such as internet or role-play, etc. everything is exactly the same in

both international classes and RSBI classes. However, for Natural

Sciences (Ilmu Pengetahuan Alam/IPA), the leaning hours for

international classes are all different. The reason is that they do not

study IPS, but they only study IPA. Accordingly, the learning hours

are more for all subjects of IPA.

 However, special treatment and tolerance are frequently given in

international classes. There are only 10 RSBI for Senior High

School level in Jakarta. Therefore, we often have a chat, especially

with teachers who teach the same subjects as the witness does.

The fee in each school is indeed very different but among the ten

schools, with the fee in SMA Negeri 13 being the lowest, namely

Rp7,000,000.00 for admission fee with monthly education cost of

Rp600,00.00 per person.
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2. Musni Umar

 The witness became the Head of Committee of SMA 70 (Senior

High School 70) for the period of 2009 – 2011, as well as the parent

of a student of RSBI of SMA 70 and non-RSBI of SMA 6 (Senior

High School 6) on the practice of international standard school pilot

project in those schools.

 SMA 70 is a superior school located in the area of Kebayoran Baru,

near SMA 6, both of which are superior schools. The mistake in the

issue of such RSBI is that the status of RSBI is attached to the

superior schools, as it is attached to SMA 70 and this has caused

various problems in the practice.

 The resulting problems are, first, the problem of education

distribution. Education in Indonesia is supposed to be for all

(education for all).

 Therefore, it must be able to be followed by the whole Indonesian

nation, it must be inexpensive and it must have good quality in the

context of developing the intellectual life of the nation in accordance

with the Preamble to the 1945 Constitution. However, in its
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implementation, International-Standard School Pilot Project does

not realize the element of education distribution.

 The first is in terms of the name of International Standard School

Pilot Project. Poor people usually have the culture of being inferior

so that the word international would make those people reluctant to

enroll. So, this means that the name international causes problem.

As the witness mentioned, international status is attached to

schools which are already superior, which have good quality. As a

result, it does not create the so-called education distribution.

 The second is in the aspect of payment, namely New Student

Contribution (SPDB), which used to be called new student dues

and then monthly routine contribution (sumbangan rutin

bulanan/SRB). It makes it impossible for poor children to go to

RSBI schools. When the witness’ child studied in the RSBI school,

he had to pay in installments. The witness used to become a

member of the People's Legislative Assembly even though it was

not for a long time, as a lecturer, holder of doctorate degree, but the

witness still had to pay in installments, let alone the poor people.

 Take regular class for example. The New Student Contribution in

SMA 70 is Rp11,200,000.00. The witness taught at UIN Syarif
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Hidayatullah and the fee in this university is not as much as the fee

in SMA 70. UNAS is a private school but the fee is not as much as

the fee in SMA 70. This is a public school funded by the

government, funded by the Government of DKI that has a lot of

money but how come it was so expensive?

 Subsequently, according to the witness, the monthly routine

contribution of Rp425,000.00 is also expensive. The new student

contribution of acceleration CB Class is Rp11,200,000.00. Then,

the monthly routine contribution is Rp1,000,000.00. The payment of

the first year of international class is Rp31,000.000.00. Then, the

payment of the second year is Rp24,000,000.00. The payment of

the third year was of Rp18,000.000.00. The amount of payment to

the RSBI school is the proof that International Standard School

Pilot Project has become the facility for education

commercialization. Whereas SMA 70 and other government-owned

schools labeled RSBI have acquired large financing from the

central government and local governments.

 The second problem is justice in education. Education should

realize justice for all people of Indonesia, in accordance with the

fifth principle of Pancasila. In government-owned schools

performing the mandate for developing the intellectual life of the
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nation and realizing social justice for all people of Indonesia, there

should not be any castelike classification, discrimination and

injustice, while RSBI has created injustice.

 The first injustice is between rich students and poor students. As

conveyed above, only rich students can attend education in RSBI

which is very expensive compared to non-RSBI schools. A

comparison is made to SMA 6 because the witness’ child happens

to go to that school, and the witness’ wife also went to that school.

Currently, a new student pays Rp5,900,000.00, compared to that

amount of Rp11,200,000.00.

 The second injustice is between principals and Civil Servant

teachers in RSBI-labeled schools and non-RSBI schools. As an

illustration, the salary of Civil Servant teachers and Civil Servant

employees is in accordance with government regulation, which

uses funds of State Revenues and Expenditures Budget (APBN)

and Regional Revenues and Expenditures Budget (APBD), under

which the income of a teacher consists of basic salary of

approximately Rp4,000,000.00, regional performance allowance of

Rp3,500,000.00, remuneration allowance of Rp2,500,000.00, and

certification allowance of Rp3,000,000.00.
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 With the existence of RSBI, the students’ parents through

committee must pay more honorarium of principals, Civil Servant

teachers and Civil Servant employees. The parents of students of

the school where the witness used to become the head of

committee had to pay holiday allowances every mid month,

although there was no legal basis for that matter. It was said to be

an agreement between the committee and the school, and it was

another form of castelike treatment in education.

 As an illustration, the Principal of SMA 70 received a honorarium

from the committee. Previously, someone from the regular class

told the witness when the committee decided upon the additional

payment of Rp20,000,000.00 per month. Then a messenger came

to the witness’ house to inform that before that the payment was up

to Rp34,000,000.00 per month. In addition, as reported by the

parents to the witnesses, the principal also received

Rp5,000,000.00 from international classes and also received

Rp5,000,000.00 per month from CB classes.

 The third problem is injustice among schools. All the schools are

equally Government-owned and all the financing needs are borne

by the government through APBN and APBD, for example for the

construction of school buildings, renovation, telephone bills,
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electricity bills and stationery but RSBI received Rp500,000,000.00

per year, it was said that the amount had been partly decreased,

and also Education Operational Grants (Bantuan Operasional

Pendidikan/BOP) of Rp75,000.00 per student and the schools

could collect very expensive costs from the parents.

 The fourth problem is injustice experienced by the students’

parents. RSBI is a Government project but the cost of RSBI which

is very expensive is borne by the students’ parents, as the

representation of the community. The total revenues and

expenditures budget allocation for SMA 70 is approximately Rp15

billion, with Rp10.3 billion being from the parents, and the

government bears the costs of Rp4.7 billion. Considering the quality

of RSBI which has been described by the witness as well as the

financial management which is far from international standard, this

in fact is an issue of injustice.

 The third problem is the quality of education. The realization of

schools with international quality does not require the name of

International Standard School Pilot Project and International

Standard School. The use of names of RSBI and SBI in

government owned schools has misled the community. Reality

indicates that RSBI is not correlated with the improvement of quality
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in schools. If the standard of measurement whether or not the

schools have good quality is the National Exam (Ujian Nasional)

and the State University National Entrance Exam (SNMPTN),

RSBI-labeled Public Senior High Schools have not proven to have

better quality compared to non-RSBI schools.

 The first proof is that the school with the first highest graduation

level of Senior High Schools in Jakarta of 2011 was Santa Ursula

Lapangan Banteng Senior High School. In the second rank was

BPK Penabur 1 Christian Senior High School. In the third rank was

Labschool Kebayoran Senior High School. All the schools with the

highest graduation level are private schools.

 The second proof is that there was a time when two students of

SMA 70 international class of Year 2010 did not pass the national

exam in the first wave.

 The third proof is that almost 100% of the students of SMA 70 take

tutoring outside the school after they are promoted to grade 13. In

fact, some of them already took tutoring since they were in Grade

XI. The logic is that if the objective of RSBI is to improve the quality

so that it exceeds the national standard, the students do not need

to take any tutoring. However, we can imagine how many students
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will pass the exam if they do not take tutoring. So, the parents

already pay so much money and the children also have to take

tutoring.

 The fourth proof is more surprising, namely the preparation for

enrolling in Bandung Institute of Technology (Institut Technology

Bandung/ITB) which has almost no correlation with RSBI. For

example, the witness’ child who studied in SMA 6 Bulungan

(Bulungan Senior High School 6, South Jakarta, a non-RSBI

school, could pass the entrance exam of ITB  because of taking

tutoring since he/she studied in Grade XI, and the tutoring became

more intensive when the national exam as well as the entrance

exam of ITB were about to be conducted. Similarly, the witness’

child who studied in SMA 70 could be admitted to University of

Malaya because of fulfilling the requirements, namely the score of

national exam which was higher than the average score of 8 and

the TOEFL score of 587. The results were achieved by taking

intensive tutoring and English language course since he/she was in

Elementary School, Junior High School, and Senior High School. It

has no correlation with RSBI.

 The problem of financial management.  International Standard

School Pilot Project in its financial management should be based
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on transparency and accountability, but what has been

experienced, as seen and witnessed in RSBI of SMA 70 is far from

expectation.

 Meanwhile, as conveyed above, the majority of RSBI financing of

SMA 70 is generated from the community or the parents, but there

is no transparency and accountability in financial management.

Since the process of electing the head of committee, an

accountability report on finance has not been presented with

various excuses. There are at least five sources of revenues in

SMA 70. The first revenue is through the bank account of SMA 70

Committee with Bank Mandiri for the payment of SPDB and RSB.

The second is the revenue directly received from the parents or

students at the counter of the school, both for SPDB and RSB. The

third one is from the revenues and expenses of international class.

The fourth is from the revenues and expenses of CB class. The fifth

is from the revenues and expenses of government, such as

education operational grants and payment of electricity bills,

telephone bills, etc.

 Out of the five money collection posts of SMA 70 only one bank

account with Bank Mandiri for revenues from regular classes which

is known and which can be controlled by SMA 70 Committee. Other
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than that, the committee has absolutely no access to find out let

alone to control the financial management in accordance with the

function of the committee.

 Since there is no transparency and accountability, through one of

SMA 70 students’ parents who works for Financial and

Development Supervisory Board (BPKP) of DKI Jakarta, we asked

for assistance so that an investigative audit could be conducted.

The findings were very surprising because even though the object

of audit was so limited, the parents’ money was saved in an illegal

account which was allegedly the personal account of the principal

in the amount of Rp1.2 billion not being recorded in the school

accounting or committee accounting.

 BPKP stated, “This is merely an administrative error.” On the

contrary, the committee had a different opinion that there was an

indication of a criminal act of corruption; if the audit had not been

done, the money would have been missing. The committee wanted

to arrange school finance which in majority was from generated

from the community and it was arranged by sending a letter to the

head of BPKP of DKI Jakarta so that the investigative audit could

be conducted and financial management could be made for SMA

70 which surely would be useful for other RSBI schools. Then they
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told the principal that he/she must not receive money directly from

the parents and from the contributions, but rather, everything must

be paid through the bank. This was done so that the committee had

access to control the revenues and the use of money from

international classes, as well as CB classes and that none of the

these payment would be received by the principal.

 The fifth issue is the school in a school. Article 31 paragraph (4) of

the 1945 Constitution in Chapter 13 concerning Education and

Culture expressly states that the state prioritizes the minimum

education budget of 20% of the State Revenues and Expenditures

Budget as well as Regional Revenues and Expenditures Budget to

fulfill the needs of implementing national education. All education

fees at all levels of education implemented by the state should be

inexpensive and have good quality since the financing has been

borne by the Government and the local governments. However, the

payment of education in the reform era is in fact expensive.

 This is an example that the teachers receive honorarium from the

committee. Also, that is an example that the principal receives

Rp20,000,000.00 and there is no legal basis for such practice while

we have to pay for it. Another example of the problem is

recapitulation. Even the committee has to pay for student brawl
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mitigation. As a result, all fees are paid by the committee and that is

the reason for the expensive fees. There was a letter, as some

people said, stating that the principal did not know anything about

such fees. On the contrary, it was proven that the principal sent a

letter to parents informing them that in order to take report cards

they had to pay for SPDB or RSB fees.

 SMA 70 has been established for tens of years and has been well-

known as a superior school, a favorite school. After it has been

declared as RSBI, it seems that there is a school in a school. With

the existence of RSBI, even though the salary of the principal, vice

principals, teachers and Civil Servant employees has been paid by

the state, parents still have to pay for their salary through the

school committee. Similarly, the provision of building facilities,

classrooms, computers, etc., has been borne by the state but the

parents still have to bear the costs. The reason for the

establishment of RSBI is to improve the quality so it can exceed the

national standard but in fact, it cannot be reached because the

teachers are the same, there are no changes in the curriculum, and

the culture of the school does not change. As a result, it is no

surprise that the quality of RSBI is still the same as it used to be

before the establishment of RSBI.
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 The difference is the existence of international certificate which

refers to Cambridge University but it has no correlation with the

improvement of quality. The consequence is the expensive cost

due to the use of Cambridge’s name, certificates received by the

students, and salary of the English language teachers which has

been paid by using foreign exchange whereas the Witness/Expert

of the Government has asserted that RSBI shall stop the outflow of

foreign exchange.

 The closing argument is that the existence of RSBI to provide

services to intelligent students is actually irrelevant due to the fact

that CB classes, acceleration classes have been established in the

schools which are labeled RSBI and Non-RSBI. Those intelligent

students are directed to enroll in such classes with shortened

education period for the levels of Elementary School, Junior High

School and Senior High School.

3. Heru Narsono

 Our school was established in 2007. Our child was admitted to IKIP

Rawamangun Elementary School (SD IKIP Rawamangun) through

the screening test. After one month and a half, we were invited and

gathered in a hall and were given a blank piece of stamped paper
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for our willingness to pay the admission fee of Rp6,200,00.00 with

the tuition fee of Rp150,000.00 per month. At the time, there was a

commotion and we expressed our objection. As a consequence of

our objection followed by some of the other students’ parents, there

was an intimidation against our children.

 The well-coordinated and spontaneous intimidation was done by

his/her classmates. Someone even said in the class, “Hey, you

don’t act as if you were the leader, you haven’t paid so don’t tell us

what to do!” It happened when they had a group work. The second

intimidation was, “If you want to enroll in a class for intelligent

people, you must pay!” So, in our school there are superior classes,

classes for intelligent people, for people who are not intelligent, and

classes for people who are less intelligent, there are also

acceleration classes outside this classification. The third

intimidation was when someone said, “You must pay first, because

we can’t go travelling if we don’t pay, we can’t go travelling, you are

lame!” and the most worrying intimidation happened in a classroom

of grade 3. A student named Ajeng Kristina Abigail, who is now in

4C class, was a victim of mocking related to tribe, religion, race,

and inter-group bias (suku, agama, ras dan antar golongan/SARA)

from her classmates. Someone said, “Hey, you poor Christian, if

you don’t pay tuition fee, our class can’t join lessons outside the
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school!” Those were intimidations among students. It did not end

there because the teachers also intimidated our children. In front of

the class they said, “The AC will be turned off because the school

doesn’t have the money to pay for electricity.” After that someone

said, “Those who haven’t paid tuition fee can’t join school

activities.” And sometimes somebody could even said, “This is a

good school, with AC, well-known, RSBI, so it’s okay to be asked to

pay. If you want education for free, then go elsewhere, study in

ordinary schools, not here!” And a more worrying intimidation was

“The teachers in our school have become debt collectors, who

often collect payment directly from students in front of the class by

saying, “There is nothing free these days, you must pay even when

you need to urinate, let alone RSBI. You come to school by car,

you have homes, and use cell phones, how come you don’t want to

pay for tuition fee? Those who don’t pay for tuition fee should just

sleep under the bridge!”

 In addition, right before the distribution of report cards the teacher

would say, “The report cards of those who do not pay tuition fee will

be retained.” As a result, there was a mobilization of the students’

parents who stood in line in front of the counter to pay for the tuition

fee because they were worried that the report cards would be

retained.
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 And last of all, last month, an incident happened to a grade 6

student named Farhan. Things were made complicated for him to

take make-up test. He took the make-up test because he just got

dengue fever and he even cried at home and complained to his

parents. Our children were intimidated not only by the teachers but

also by the school committee. In the school committee, they

displayed or announced the list of tuition fee payments at strategic

places, for example at the gate and in front of the class. The names

of the students who do not or who have not paid for tuition fee were

also in that list. Afterward, the school did not allow several students

to join the activity of scout inauguration while scouting activities

have values of character-building education.

 The second incident happened when Safa, a grade V student, was

not allowed to join the lessons of mathematics by sending her out

of the class and she was told to study outside of the classroom.

This happened to be witnessed by a representative of the National

Commission for Child Protection, a child protection institution which

happened to be visiting the school.

 The third incident happened when students named Punoti,

Bungade, Kevin, Safa were prevented from entering the school,

and they were held up at the gate. They were allowed to enter their
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classrooms after all the other students entered their respective

class rooms. The intimidation was committed not only by parents,

fellow students, committee, and teachers but also by the district

service office who intimidated parents by announcing to everyone

in the school that we, as parents who do not pay, are labeled as a

group of trouble makers. It was probably due to our behavior of

refusing to pay for the fees which was also followed by many other

students’ parents.

 The second worrying thing was in the Education Service Office

bureaucracy requesting for the Governor of DKI Jakarta to

discontinue or revoke our status as residents of DKI, by a letter

from the sub-service office.

 The third one was the order for the principal to expel our children

from the school in accordance with letter of Instruction from the

Section Head of District Service Office 001 Year 2010, also

attached, so that the school was locked or sealed and we could not

do any activities at school which we usually did on Saturdays, and

there are photos of it too, and we became the victims of

discrimination against our children. Our children were prevented

from participating in the evaluation of their study results by not
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giving the questions which have been asked in examinations, thus

preventing us from verifying our children’s study results.

 The second was the annulment against students who had been

admitted to the schools through the test as their parents could not

afford to settle the payment at the stipulated time. It was stated in

the letter of Inspectorate Number 482 which is also attached.

 The third was the transfer of one of the students of IIID class

named M. Arif Rahman in 2010 to another school since he was

frequently demanded or asked to pay for the tuition fee by the

school committee and the school; as a result, the student felt

inconvenient and ashamed.

 The fourth was when our children were not allowed to take remedial

or make-up classes; as a result, our children could not achieve

maximum scores in their report cards.

 The fifth was when students not paying the tuition fee were not

given the opportunity to participate in competitions held at the local,

district, municipality, or province levels since we were already told

that student A and student B were chosen to participate, so we did

not know about any screening and it never happened.
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 The sixth was class grouping into  the groups of classes intended

for intelligent children, less intelligent children, and children who are

not intelligent. We also have asked the agency with our letter

Number 5207-11 dated July 20, 2011, which is also attached.

 The curriculum is not different form the curriculum of other regular

schools. The school subjects or the KTSP are the same; in fact,

there is local superiority in KTSP of the other regular schools which

are not RSBI namely the extracurricular activities of angklung and

traditional dance, and we have also attached the exhibit. There was

also problem in the management of report cards. Some report

cards were filled in by hand, by pencil, some report cards were

even left empty. The placement of scores in report cards was not

transparent, we also sent a letter to the service office in 2009, on

April 6 and 29 but we have never received any answer until now.

 There is no teacher rotation in the school management for teachers

who have been teaching for 15 up to 30 years in that school while

within 4 years from 2007 to 2011, the replacement of the principal

were conducted five times but until now we still do not know the

reasons for such transfer and it has had adverse impacts on our

children in Learning Activities (Kegiatan Belajar-Mengajar/KBM) at

school.
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 The school made a fictitious budget excess of teaching hour

(kelebihan jam mengajar/KJM) and it also happened in our school,

Mr. Musli from SMA 70. As a result, the students’ parents had to

bear budget burden of Rp750,000,000.00 per year. However,

following the receipt of letter of Inspectorate of Government

Number 482 Dated April 16, 2010, point three, the school had a

strategy of changing the budget item of such KJM into the budget

item of teacher’s incentive budget in almost the same amount.

 The school management and education fund management are not

transparent, funds from APBN, APBD, block grant, and the

community’s funds, which potentially leads to corruptive behavior at

the level of education unit.

 In terms of material of curriculum, for the past five years, our

children were given education using books with inappropriate

materials for children of Elementary School, since the books

contain violence, cheating, and they teach the way to destroy other

people's households and about sadism. We also attach the book of

Education on Jakarta Cultural Environment (Pendidikan

Lingkungan Budaya Jakarta/PLBJ) here, for grade one up to grade

five which is published by Widya Utama. We have also asked the

service office about this but there has been no response since
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2010. Since our school is RSBI school, our children use more than

one type of book in the learning activities at school which frequently

causes confusion to the students because the content of

information in one book is different from that in the other books; as

a result, the children cannot get the certainty of correct information.

For example in the subject of Social Sciences, one book states that

the Religion of Hindu entered the Indonesian archipelago in the first

century while another book states it was in the fourth century. Also,

one book states that the book of Kartajaya was from the reign of

the Kingdom of Kediri but another book states it was from the

Kingdom of Tarumanegara. The Mosque of Baiturrahman was built

between Year 1607 and 1636 according to one book but in was

built in the 15th century according to another book. There are many

other mistakes which cause confusion to our children during their

learning.

 Concerning the quality, books and the procurement process, we

have tried and participated by asking the head of education service

office through Letters Number 49 dated July 27, 2008 and Number

55 dated August 14, 2008. However, we have not received any

answer until now. For the results in 2011, we have also sent a letter

to Mr. Minister of National Education and Culture concerning the

following matters.
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 We questioned the results of RSBI through letter Number 43 dated

May 3, 2011 but it has not been answered until now. Afterward,

until now we still do not understand the purpose, objective and

result of the unexpected visit of Mr. Minister to our children’s school

in 2010. So it has become a joke among the students’ parents, just

like the game of jelangkung, where there is a phrase, “Jelangkung,

jelangkung, coming without invitation and leaving without being

accompanied.” We have asked about that in our letter Number 51

dated October 24, 2011 but it has not been answered.

 As the stakeholders of education process specifically in Jakarta and

generally in Indonesia, we feel and experience the reality that the

government is still unable to provide education service with high

quality, which is evenly-distributed and equitable because we are

obligated or charged to pay high costs in order to obtain education

with high quality, which is evenly-distributed and equitable and this

is inconsistent with the Constitution, 9-year compulsory education.

 Almost 90% of the students in RSBI schools take tutoring outside

school, and accordingly it can be stated that RSBI schools cannot

guarantee the quality of the education offered or guarantee the

achievement of good quality of final results; because in order to

achieve it, our children have to take tutoring outside school. Very
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few students of RSBI schools come from the surrounding

neighborhood, therefore it is impossible for residents of the

surrounding neighborhood to obtain education with high quality,

which is evenly-distributed and equitable for free.

 The fourth is that the RSBI gives rise to potential social conflicts or

castelike classification among schools, such as student brawl or

attack by regular schools against RSBI schools.

[2.3] Whereas the Court has heard the Statement of the Government in

the hearing on March 6, 2012 and the government has submitted a written

statement received at the Registrar's Office of the Court on June 5, 2012 which

are principally as follows:

I. GENERAL

Human beings need education in their lives because education is a

conscious effort to enable human beings to develop their potentials

through the process of learning and/or other ways known or

acknowledged by the community. Article 31 paragraph (1) of the 1945

Constitution states that every citizen has the right to obtain education.

Subsequently, paragraph (3) states that the government shall manage and

organize a national education system which enhances faith and

devoutness as well as noble character in the context of developing the
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intellectual life of the nation, as regulated by law. The reform movement in

Indonesia generally demands the application of the principles of

democracy, decentralization, and justice by upholding human rights in the

life devoted to the nation and country. In connection with education, those

principles will have fundamental impacts on the vision and mission of the

national education as well as the content, process, and management of

national education system. In addition, science and technology develop

rapidly and create new demands in all aspects of life, including the

competitiveness of Indonesian education at the global scale. In the

present information and communication era, the management of

production and human resources depends on the digital technology and

networking with a global orientation. This demands the need for priority

shifting and diversification of education program targets with an innovative

and creative approach which enables Indonesia to play an active role in

the global arena without losing its identity.

II. LEGAL STANDING OF THE PETITIONERS

In accordance with the provisions of Article 51 paragraph (1) of the

Constitutional Court Law, the Petitioners shall be the parties considering

that their constitutional rights and/or authority have been impaired by the

coming into effect of a Law, namely:

a. individual Indonesian citizens;
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b. customary law community groups insofar as they are still in

existence and in line with the development of the communities and

the principle of the Unitary State of Republic of Indonesia as

regulated in Law;

c. public or private legal entities; or

d. state institutions.

Subsequently, the elucidation of Article 51 paragraph (1) of the

Constitutional Court Law defines “constitutional rights” as the rights

regulated in the 1945 Constitution.

In its decisions Number 006/PUU-111/2005 and Number 010/PUU-

111/2005 the Constitutional Court provides a stricter formulation of the

definition and limitation of the requirements of legal standing based on the

constitutional rights of the Petitioners, namely:

1. the existence of constitutional rights of the Petitioners granted by

the 1945 Constitution;

2. the Petitioners consider that such constitutional rights have been

impaired by the Law petitioned for review;
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3. such constitutional impairment must be specific and actual in nature

or at least potential in nature which pursuant to logical reasoning

can be assured of occurring;

4. there is a causal relationship (causal verband) between the

impairment and the coming into effect of Law petitioned for review;

5. it is likely that with the granting of the petition, the argued

constitutional impairment will not or will no longer occur.

If those five criteria cannot be met cumulatively, the Petitioners can be

assured of not having the legal standing to file the petition for review (the

case) to the Constitutional Court.

Article 50 paragraph (3) of Constitutional Court Law states that the

government and/or the local governments shall organize at least one

education unit at all levels of education to be developed into an

international standard education unit. The Petitioners argue that Article 50

paragraph (3) of the National Education System Law is inconsistent with

the Preamble to, Article 28C paragraph (1), Article 28E paragraph (1),

Article 28I paragraph (2), Article 31 paragraph (1), paragraph (2) and

paragraph (3) and Article 36 of the 1945 Constitution; therefore, the

coming into effect of such article gives rise to the constitutional impairment

or potential constitutional impairment to the Petitioners.
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In order to know whether the Petitioners have legal standing in filing the

petition for judicial review of Article 50 paragraph (3) of the National

Education System Law against the 1945 Constitution to the Constitutional

Court, the arguments of the Petitioners need to be reviewed and

connected to the requirements of the legal standing as intended in the

decisions of the Constitutional Court Number 006/PUU-II1/2005 and

Number 010/PUU-111/2005.

The Petitioners are Indonesian citizens who consider that their

constitutional rights are directly impaired by the coming into effect of

Article 50 paragraph (3) of the National Education System Law, namely:

1. Petitioner I (Andi Akbar Fitriyadi) is an Indonesian citizen and the

parent of Al Zufaryaskur Akbar, on May 25, 2010 who registered for

the academic year of 2010-2011 at 02 Menteng Public Elementary

School (SD Negeri 02 Menteng), Central Jakarta, having the status

as RSBI. The Petitioner undid the registration of his son Al

Zufaryaskur Akbar after getting information from a New Student

Registration Officer of 02 Menteng Public Elementary School that

some activities of the students in the school are financed by the

students’ parents.
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2. Petitioner II (Nadia Masyukuria) is an Indonesian citizen and the

parent of Nabilah, a student of 1 Public Junior High School of

Jakarta (SMP Negeri 1 Jakarta) having the status as RSBI, Uzair

Adli and Naurah Hanani, the Students of 02 Menteng Public

Elementary School, Central Jakarta, having the status as RSBI.

Nabilah became the victim of the policy of Jakarta 1 Public Junior

High School (RSBI), which collected Monthly Routine Contribution

(SRB) of Rp600,000.00 (six hundred thousand rupiah) and New

Student Contribution (SPDB) of Rp7.000,000.00 (seven million

rupiah) informed after the learning process took place for two

months. The school never responded to the application for cost

dispensation submitted by Petitioner II. The costs or education

contributions which are burdensome to Petitioner II also occurred in

02 Menteng Public Elementary School, Central Jakarta where Uzair

Adli and Naurah Hanani study.

3. Petitioner III (Milang Tauhidia) is an Indonesian citizen and the

parent of Muhammad Aufa Athallah and Muhammad Adil Berjuang.

Muhammad Aufa Athailah is a grade 9 student of Jakarta 1 Public

Junior High School (RSBI). Even though he studies in RSBI, the

fact is that he is in regular class with its AC being frequently turned

off and with teachers with less quality. On the contrary, in the RSBI

class the AC always works and the teachers have good quality.
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Muhammad Adil Berjuang, a grade 8 student of Jakarta 1 Public

Junior High School, is placed in RSBI class, which is burdensome

to Petitioner III because of the obligation to pay for Monthly Routine

Contribution (SRB) and New Student Contribution (SPDB).

4. Petitioner IV (Jumono) is an Indonesian citizen and a student’s

parent, employee and holder of the position of Secretary of

Students’ Parents Alliance For Education (Aliansi Orangtua Murid

Peduli Pendidikan Indonesia/APPI).

5. Petitioner V (Lodewijk F. Paat) is an Indonesian citizen, lecturer of

the Faculty of Education Science of State University of Jakarta and

is active in the Coalition for Education.

6. Petitioner VI (Bambang Wisudo) is an Indonesian citizen and the

founder activist of Sekolah Tanpa Batas and conducts advocacy in

the field of education.

7. Petitioner VII (Febri Hendri Antoni Arif) is an Indonesian citizen,

works in the non-governmental organization of Indonesian

Corruption Watch (ICW) with the position of Public Service

Monitoring Division Coordinator who is active in conducting

advocacy in the field of education. The Government has given its
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response concerning the legal standing of the Petitioners as

follows:

1. The government is of the opinion that the Petitioners, both

as individuals or as members of Non-Governmental

Organizations, do not specifically refer to or explain which

constitutional rights and/or authority of the Petitioners are

impaired by the coming into effect of Article 50 paragraph (3)

of the National Education System Law, whereas Article 51

paragraph (1) and paragraph (2) of the Constitutional Court

Law requires specific and clear description concerning the

constitutional rights and/or authority of the Petitioners.

Therefore, the petition of the Petitioners does not meet the

requirements for a petition as provided for by Law.

2. The Petitioners do not have constitutional rights with respect

to the coming into effect of Article 50 paragraph (3) of the

National Education System Law since it is every Indonesian

child who is still at the school age who has constitutional

rights with respect to the provisions of such article.

Meanwhile Petitioners I through IV are the parents of the

students and Petitioners V through VII are activists. In other

words, the Petitioners do not have the constitutional rights
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granted by the 1945 Constitution of the State of the Republic

of Indonesia in connection with Article 50 paragraph (3) of

the National Education System Law. Actually, pursuant to

the law, Petitioners I through IV may only take actions in

filing this petition for judicial review to represent their children

who are still at the school age and that matter must be

expressly stated in the petition.

3. Petitioners I through IV, with the position as the parents of

the students, or children of the Petitioners to be exact, do not

have any obstacles at all to enter international standard

school pilot project (RSBI) since RSBI is open and non-

discriminatory in nature. Article 50 paragraph (3) of the

National Education System Law does not impose any

limitation based on economic ability, as rich or poor people

have the same right to enroll in RSBI. Enrolling in RSBI is

the constitutional right of every child of Indonesia. The

education of students who are economically incapable will

be supported and/or they will be given scholarship by the

Government. In other words, Petitioners I through IV do not

have the interest being impaired by the coming into effect of

Article 50 paragraph (3) of the National Education System

Law, since the Article does not contain any obstacles or
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limitation to the Petitioners’s children to enroll in RSBI.

Therefore, Petitioners I through IV do not have legal

standing to file the petition for judicial review of Article 50

paragraph (3) of the National Education System Law against

1945 Constitution.

Meanwhile Petitioners V through VII do not have the interest

with respect to the coming into effect of Article 50 paragraph

(3) of the National Education System Law since they do not

have the position as the parents and do not have children

who enroll in RSBI. Petitioners V through VII are activists of

a non-governmental organization which not having any

relationship with the implementation of RSBI. Therefore,

Petitioners V through VII do not have legal standing to file

the petition for judicial review of Article 50 paragraph (3) of

the National Education System Law against 1945

Constitution.

4. There is no causal relationship (causal verband) between

the coming into effect of Article 50 paragraph (3) of the

National Education System Law and the constitutional

impairment which factually or potentially will occur to the

Petitioners. The Petitioners should have had a clear
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objective (causa) by filing the petition for such judicial

review, so that they become Petitioners with good faith. The

coming into effect of Article 50 paragraph (3) of the National

Education System Law does not give rise or will not give rise

to constitutional impairment of the Petitioners. The

provisions of Article 50 paragraph (3) of the National

Education System Law do not eliminate, reduce, or hinder

the right of the Petitioners’ children to enroll in RSBI.

Based on the reasons described above, the Government is of the

opinion that the Petitioners do not have legal standing to file the

petition for judicial review of Article 50 paragraph (3) of the National

Education System Law against the 1945 Constitution.

III. THE GOVERNMENT’S EXPLANATION ON THE SUBSTANCE OF THE

PETITION FOR JUDICIAL REVIEW

Referring to the petition, the Petitioners in substance have stated the

reasons for the petition that the international standard education unit:

1. is inconsistent with the spirit of developing the intellectual life of the

nation;

2. is inconsistent with the state’s obligation to develop the intellectual

life of the nation;
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3. gives rise to dualism of the education system in Indonesia;

4. constitutes a new form of education liberalization;

5. gives rise to discriminatory treatment or castelike classification in

the field of education; and

6. potentially eliminates the identity of Indonesian nation using

Indonesian Language.

Subsequently, the Petitioners have stated that international standard

education unit as regulated in Article 50 paragraph (3) of the National

Education System Law is inconsistent with the Preamble to, Article 28C

paragraph (1), Article 28E paragraph (1), Article 28I paragraph (2), Article

31 paragraph (1), paragraph (2) and paragraph (3) and Article 36 of the

1945 Constitution. Article 50 paragraph (3) of the National Education

System Law reads, “The Government and/or local governments organize

at least one unit of education at all levels of education, to be developed

further as a unit having international standards of education.”

In connection with the petition for judicial review of Article 50 paragraph

(3) of the National Education System Law against the 1945 Constitution,

the Government first explains the education unit or international standard

school (SBI). SBI which currently is still in the form of international
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standard school pilot project (RSBI) is national school which has met the

national standard of education (SNP), and which is enriched with the

superiority of certain quality originating from developed countries

(SBI/RSBI = SNP + Enrichment). Until now, Indonesia still has not had any

international standard schools.

The objective of the administration of SBI is to develop graduates that

have competence in accordance with graduate competence standard and

enriched with competence standard from developed countries; high

comparative competitiveness (the ability to disseminate local superiority

which is not possessed by other countries at the international level); the

ability to compete in various international competitions and/or to work

overseas, the ability to communicate in English language or other foreign

languages; the ability to play an active role internationally in protecting the

sustainability of life and the development of the world; the ability to use

and develop communication and information technology professionally.

Nowadays, there has been a strong tendency of countries in the world to

implement international standard education units or schools to develop

graduates which have global ability and competitiveness even though they

has different names, such as in the Asian regions, namely in Singapore,

Malaysia, the Philippines, China, South Korea, Taiwan, Japan, etc.

international standard school becomes the center of education excellence
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and at the same time it becomes the model for other schools to promote

themselves, so that the quality, relevance and process of education in

Indonesia receive acknowledgment internationally.

In the academic year of 2009/2010, there were 173,118 schools at the

level of primary education and 19,435 secondary schools, thus totaling

192,553 schools was, while the current number of schools having status

as RSBI in Indonesia reaches 1,343 schools, broken down into 239

Elementary Schools, 351 Junior High Schools, 363 Senior High Schools,

and 390 Vocational Senior High Schools.  Students of RSBI come from all

social classes without differentiation between rich people and poor people

in terms of economy and the admission of new students is conducted

based on academic potentials. For example, admission fee was not

charged to 27,96% of RSBI Junior High School students in 2011 and

monthly costs were not charged to 13.74% of the students (exhibit

attached). Those who were not charged were students coming from

community groups with inadequate economic level (the poor).

RSBI uses Indonesian language as the language of communication.

However, in international forum for certain subjects, English and/or other

foreign language can be used as the language of communication. In fact,

the learning of Religion Education, Civics Education, Indonesian

Language, History, and local content must use Indonesian language as
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the language of communication. In the assessment of study results, RSBI

students are treated equally with the other students of the school, namely

they all must attend the national exam to assess the achievement of

competence. As a great country, like it or not, Indonesia must be capable

of playing an active role in the global arena. Such active role can only be

performed if Indonesia has human resources having global

competitiveness. Therefore, one of the efforts taken is the implementation

of RSBI aimed forming graduates that have:

a. competence in accordance with graduate competence standard

enriched with certain competence standard of developed countries;

b. high comparative competitiveness;

c. the ability to compete and play an active role globally, both in

various competitions and work, and

d. the ability to communicate in foreign languages, particularly English

language, as well as using and developing communication and

information technology without losing the identity as Indonesian

nation.

Subsequently, the Government gives an explanation and/or response to

the petition for judicial review filed by the Petitioners as follows.
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A. INTERNATIONAL STANDARD EDUCATION UNIT IS NOT

INCONSISTENT WITH THE SPIRIT OF DEVELOPING THE

INTELLECTUAL LIFE OF THE NATION

1. In order to implement the mandate of Article 31 paragraph (1) of the

1945 Constitution: “The government shall manage and organize

one national education system which enhances faith and

devoutness as well as noble character in the context of developing

the intellectual life of the nation, as regulated by Law;” namely the

National Education System Law. This Law confirms the function of

national education system namely to develop the ability and to

create the character and civilization of a dignified nation in the

context of developing the intellectual life of the nation. Therefore,

the entire regulation contained in the National Education System

Law is directed to the development of the intellectual life of the

nation in a philosophical, substantive, and normative manner.

Policies and education programs which can accommodate the

diversity of students’ ability are needed to develop the intellectual

life of the nation, so that potential of each student will develop to

the maximum extent and accordingly the student will become a

person who is faithful and devoted to The One Almighty God, with

noble character, healthy, educated, skilful, creative, independent
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and will become a democratic and responsible citizen. Various

abilities of such child can be accommodated in an education unit or

program intentionally designed for such education. Therefore, the

provision of various education services is not discrimination, but

rather, it constitutes education service necessary to accommodate

the existence of various levels of ability which need various

education services as well.

2. The National Education Standard (SNP) must be understood

accurately, in accordance with Article 1 sub-article 1 of Government

Regulation Number 19 Year 2005: “The National Education

Standard shall be the minimum criteria concerning education

system in the entire jurisdiction of the unitary state of the Republic

of Indonesia”. This provision must be understood operationally that

there will be a number of schools which have not achieved the

criteria of SNP; have fulfilled SNP; and have exceeded SNP.

This has an implication that schools which are still below SNP must

put efforts to fulfill SNP and schools which have fulfilled SNP must

be given the opportunity and facility to exceed SNP.

National education must gradually produce quality human

resources as intended in Article 3 of the National Education System

Law, which in turn will be capable of developing the intellectual life
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of the nation. In this connection, all RSBI schools must be

encouraged and facilitated so that they gradually become

international standard schools which are none other than national

education units that have superior quality of performance and

culture both in the process and the output of graduates. Therefore,

the education units facilitated to become schools with the quality

above SNP are the schools intended in the Law as the International

Standard School Pilot Project (RSBI).

3. The National Educational System must always be adaptive to the

development of external environment, especially the changes in

global environment. In other words, the phrase international

standard must be understood as the benchmark which functions as

the accelerator of improvement of national education quality. It is a

mistake to understand the phrase international-standard

connotatively which undermines SNP. RSBI highly emphasizes the

economic factor but emphasizes more the potential of child’s

abilities, namely, among other things, intelligence, talents, and

various interests. Diverse potentials and abilities are the ones

which need to be accommodated by various education services so

that each child achieves abilities to the maximum extent. In the

admission of new students in RSBI Junior High School and Senior

High School, National Exam score of the students is made as the
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main consideration. In the context of providing optimum services,

adequate facilities and infrastructure are needed. However,

adequate does not mean the criteria in the form of money and as a

result it is considered expensive. This burden must be the main

responsibility of the organizer of education (the Government and

the local governments), particularly for investment cost and

operational cost.

4. The arrangement and implementation of RSBI are not inconsistent

with the spirit of developing the intellectual life of the nation and the

sense of nationalism as mandated by the Preamble to the 1945

Constitution and the National Educational System Law, but rather,

they give the students an opportunity to have potentials and

abilities above average to develop themselves to become intelligent

people as the national future generation so that the Indonesian

nation can stand equally and compete with other nations in the

global life.

Based on description above, it is clear that the implementation of national

education is the responsibility of the Government and/or the local

governments. Therefore, Article 50 paragraph (3) of the National

Educational System Law is not inconsistent with the spirit of developing

the intellectual life of the nation.
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B. INTERNATIONAL STANDARD EDUCATION UNIT IS NOT

INCONSISTENT WITH THE STATE’S OBLIGATION TO DEVELOP THE

INTELLECTUAL LIFE OF THE NATION

1. The State of the Republic of Indonesia has been established,

among other things, to develop the intellectual life of the nations as

affirmed in the Preamble to the 1945 Constitution. According to

Article 28C paragraph (1) of the 1945 Constitution, every person

shall have the right to obtain education and to enjoy the benefits of

science and technology, arts and culture, for the enhancement of

the quality of their life. Then, Article 28E paragraph (1) states that

every person shall be free to choose education and teaching. The

provisions of those articles place the foundation of national

education system to provide various education services in

accordance with the diversity of ability, intelligence, interest, and

talent of the students. Various education services are aimed at

protecting the child and guaranteeing the fulfillment of the child’s

right to education. This is in accordance with the basic principles of

the Convention on the Rights of the Child as ratified by Presidential

Decree Number 36 Year 1990 including, among other things, the

principles of non-discrimination and the best interest of the child.
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2. Article 28I paragraph (4) states that the protection, promotion,

upholding and fulfillment of human rights shall be the responsibility

of the state, particularly the government. The child’s right to obtain

education is a part of human rights included in the 1945

Constitution and the Convention on the Rights of the Child. Article 5

of The National Educational System Law states that every citizen

has the same right to obtain quality education and the right to

obtain opportunity to improve the lifelong education. Article 6

provides that every citizen at the age 7 – 15 years must receive

primary education. In order to guarantee the fulfillment of such right

of the citizen, Article 11 stipulates that the government and/or local

governments must provide services and facilitation, as well as

guarantee for the implementation of quality education for every

citizen without discrimination. RSBI is organized as mandated by

the 1945 Constitution and the National Education System Law.

3. In accordance with Article 50 paragraph (1) of the National

Education System Law, the management of national education

system is the responsibility of the ministry responsible for the field

of education. Paragraph (3) provides that the international standard

education unit at all levels of education shall be implemented by the

government and/or local governments. According to the provision of

Article 31 paragraph (2) of the 1945 Constitution, every citizen shall
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be obligated to follow basic education and the government shall be

obligated to finance it. The state has prioritized minimum education

budget of 20% of APBN and APBD.

4. Article 9 of the National Education System Law states that the

community shall be obligated to give resources support in the

implementation of education. This provision provides the foundation

for participation of the community in the implementation of

education. Furthermore, it is provided in Article 46 paragraph (1)

that the financing of education becomes the mutual responsibility

among the government, local governments, and the community.

The sources of education financing from the community among

other things can be in the form of donation, bequest, waqf, zakat,

payment of votive offering (nadzar), dispensation and tax write-off

for education. Accordingly, the community’s support in the

implementation of RSBI is legal and reasonable in accordance with

their respective abilities.

5. In the context of realizing the national goal of developing the

intellectual life of the nation as set out in the Fourth Paragraph of

the Preamble to the 1945 Constitution, the Government has spelled

out such goals into the Strategic Plan of Ministry of Education and

Culture. The implementation of education is directed toward
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developing intelligent and competitive Indonesian people, who are

intelligent spiritually, emotionally, socially, intellectually and

kinesthetically. In order to realize such intention, the policies on

development of national education are formulated in a concrete,

planned and sustainable manner. The direction of policies on

development of national education year 2010-2014 is the

improvement of qualification and certification of educators (teachers

and lecturers); improvement of quality of Institute of Teachers'

Education (Lembaga Pendidikan Tenaga Kependidikan/LPTK) and

its graduates; empowerment of schools and school

superintendents; application of noble character education and

character of the nation; development of education which can

develop individuals with creative, innovative, sportive, and

entrepreneur personality; consolidation of systems of education

evaluation, accreditation, and certification; improvement of quality

and capacity of education facilities and infrastructure referring to

the national education standard; consolidation and expansion of

utilization of information technology in the field of education;

provision of quality and inexpensive textbooks; rationalization of

education financing, research, and community service;

consolidation of strategic partnership between the education sector

and the community and the business sector; consolidation and

expansion of non-formal and informal education, acceleration of
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education development at border areas, disadvantaged and prone-

to-disaster regions; and synchronization between education and the

needs of the economy and the industrial sector.

6. In the context of fulfilling the state’s obligation to develop the

intellectual life of the nation, the Government formulates various

policies in the effort of improving services for the community,

namely by improving the availability of education services,

accessibility, quality and relevance, equality and guaranteeing the

certainty of obtaining education services. The education services

provided through RSBI are one of the long term strategies which

are visionary in realizing quality education. Therefore, the

government has given support and development to all education

units including RSBI, namely, among other things: (a) development

of curriculum, learning, and assessment; (b) improvement of

competence of educators and education staff; (c) improvement of

quality of school management; (d) implementation of character

education, (e) development of teaching material; (f) subsidy of

operational costs; (g) subsidy of school investment cost (New

Classrooms, Rehabilitation, etc); and (h) sending students,

educators and education staff to international forum. Based on the

description above, it is clear that the implementation of national

education is the responsibility of the Government and/or Local
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Governments. Therefore, Article 50 paragraph (3) of the Law on

National Education System is not inconsistent with the state’s

obligation to develop the intellectual life of the nation. [In fact, if this

Article 50 paragraph (3) of the National Education System Law is

not implemented, there will be legal vacuum in the implementation

of the quality and visionary education].

C. INTERNATIONAL STANDARD EDUCATION UNIT DOES NOT GIVE

RISE TO DUALISM OF THE EDUCATIONAL SYSTEM

1. Article 31 paragraph (3) of the 1945 Constitution mandates that the

Government manages and organizes a national education system

which enhances faith and devoutness as well as noble character in

the context of developing the intellectual life of the nation, as

regulated by law. The national education system as regulated in the

National Education System Law constitutes all interrelated and

integrated education components to achieve the objective of

national education. Meanwhile, the education unit is a group of

education services implemented in formal, non-formal, and informal

lines in every level and type of education. Education unit is only a

part of the education system, namely the school. Education level is

the stage of education determined based on the progress of

students, the objectives to be achieved, and the abilities to be
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developed. The level of formal education consists of primary

education (Elementary School and Junior High School), secondary

education (SMNSMK) and higher education. Meanwhile, type of

education is a group based on the speciality of an education unit’s

objective of education including general, vocational, academic,

professional, occupational, religious and special education. RSBI is

a strategy to achieve superior quality as well as a stage leading to

international standard school. Accordingly, RSBI constitutes a unity

in the national education system.

2. Article 50 paragraph (3) of the Law on National Education System

states that the Government and/or Local Governments shall

organize at least one education unit to be developed into

international standard education unit. The provision of such article

has clearly and expressly emphasized that something which is

developed by the Government and/or local governments is

education unit as a part of the national education system and it is

not a separate system since RSBI is an education unit which has

achieved national education standard which is enriched with certain

superiority.

3. RSBI uses curriculum which refers to national education standard

enriched with substance and process of learning in developed
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countries. RSBI does not use curriculum from another country at all

but it uses national curriculum in accordance with the provision of

Article 36 paragraph (2) of the National Education System Law

stating that the curriculum at all levels and types of education shall

be developed with the principle of diversification in accordance with

education unit, the potential of the regions and the students. The

Government has developed a fundamental structure of curriculum

which is made as a reference for developing curriculum in

education unit of RSBI.

4. In order to promote the sense of nationalism and patriotism, the

curriculum of RSBI is the same as the other schools’ curriculum

applied through character education, consolidation of the nation’s

identity and the spirit of unity in diversity (ke-bhineka tunggal ika-

an).

Based on the description above, RSBI constitutes an education unit

developed into international standard unit which is an integral part of the

national education system. Accordingly, it can be concluded that

international standard education unit does not give rise to dualism of the

education system in Indonesia.

D. INTERNATIONAL STANDARD EDUCATION UNIT IS NOT A NEW FORM

OF EDUCATION LIBERALIZATION
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1. Article 50 paragraph (1) of the National Education System Law

states that the management of national education system is the

responsibility of the Minister of Education and Culture. On the other

hand, paragraph (3) states that international standard education

unit at all levels of education shall be implemented by the

Government and/or Local Governments. Based on these

provisions, the implementation of education, including RSBI, is the

responsibility of the Government and/or Local Governments and it

is not surrendered to market mechanism.

2. Article 46 paragraph (1) of the National Education System Law

states that the education financing becomes the mutual

responsibility among the government, local governments, and the

community. Furthermore, Article 48 paragraph (1) states that the

management of education funds is based on the principles of

justice, efficiency, transparency and public accountability. In order

to implement the provisions of such articles, Government

Regulation Number 48 Year 2008 concerning Education Financing

has been issued. Article 80 paragraph (1) and Article 81 paragraph

(1) state that the minimum expenditure budget for the

implementation of education functions in the education sector from

APBN and APBD every year shall be 20% being allocated from
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state expenditures and regional expenditures. Accordingly, it is not

true that the implementation of RSBI is new form of liberalization

(neoliberalism).

3. The government and local governments are responsible for

providing education budget as regulated in Article 31 paragraph (4)

of the 1945 Constitution. The education budget is given to all

education units, including RSBI. Accordingly, it is not true that there

has been liberalization in the implementation of RSBI;

Based on the description above, it is clear that the management and

implementation of education in Indonesia, including RSBI, is the

responsibility of the Government and/or Local Governments. Accordingly,

RSBI is not a new form education liberalization in Indonesia.

E. INTERNATIONAL STANDARD EDUCATION UNIT DOES NOT GIVE

RISE TO DISCRIMINATORY TREATMENT OR CASTELIKE

CLASSIFICATION IN THE FIELD OF EDUCATION

1. One of the principles of the implementation of education according

to the National Education System Law is that education is

implemented in a democratic and fair manner and it is not

discriminatory by upholding human rights, religious values, cultural

values and national plurality as provided for in Article 4. This
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principle is based on the 1945 Constitution, particularly Article 28I

paragraph (2) stating that every person shall have the right to be

free from discriminatory treatment and Article 26 paragraph (2) of

the Universal Declaration of Human Rights confirming that

education shall be directed to the full development of the human

personality and to the strengthening of respect for human rights

and fundamental freedoms. The provisions provided for in these

laws and regulations color the formulation of norms in every article

of the National Education System Law.

2. Psychologically, students can be classified into group of students

with less ability, students with medium ability and students with high

ability. This condition has been accommodated by the National

Education System Law, among other things in Article 32 concerning

the existence of special education for students having any level of

difficulty in participating in the learning process due to physical,

emotional, mental, social abnormality and students having special

potential of intelligence and talents. This different condition

demands diversification of treatment in providing education

services in accordance with the needs of the students. If the

students having high intelligence or talent do not receive education

services in accordance with  his/her intelligence quotient, it will in

fact indicate an unjust treatment. Diversified education services in
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accordance with the students’ potential or intelligence quotient are

not discriminatory. This matter is confirmed in Decision of the

Constitutional Court Number 27/PUU-V/2007 that different

treatment to different things is not discrimination.

3. Development of RSBI is performed gradually. Schools that are still

unable to organize RSBI comprehensively can start with one class

and it is gradually developed for all classes in the education unit.

The stage of development is adjusted to the availability of

educators and education staff, facilities and infrastructure, financing

and management capability of the school. In this case, the

Government and/or local governments provide facilities or the

relevant schools so that all classes in the education unit fulfill the

requirements of RSBI.

4. The implementation of international-standard education unit or

RSBI will not give rise to discrimination or castelike classification

since the implementation must be based on the provisions of Article

4 paragraph (1) of the National Education System Law. Therefore,

every Indonesian child has the right to obtain education in RSBI.

There is a minimum quota of 20% of the total number of students

for those who are economically unable to access education and
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they will receive education assistance or scholarship from the

Government and/or Local Government.

Based on the description above, it is very clear that Article 50 paragraph

(3) of the National Education System Law does not give rise to

discriminatory treatment or castelike classification in the implementation of

education.

F. INTERNATIONAL STANDARD EDUCATION UNIT DOES NOT

POTENTIALLY ELIMINATE THE IDENTITY OF INDONESIAN NATION

USING INDONESIAN LANGUAGE

1. Article 33 paragraph (1) of the Law on National Education System

provides that Indonesian language as the language of the state

shall become the language of communication in national education.

Furthermore, paragraph (3) stipulates that foreign language can be

used as the language of communication in a certain education units

to support the students’ ability in foreign languages. In addition,

Article 29 paragraph (1) of Law Number 24 Year 2009 concerning

National Flag, Language, Emblem and Anthem stipulates that

Indonesian language must be used as the language of

communication in national education. Both these Laws have

provided the guarantee that the language of communication in

national education is Indonesian language, while foreign languages
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can be used as the languages of communication to support the

students’ ability in foreign languages. The word “can” in Article 33

paragraph (3) of the National Education System indicates an option

rather than an obligation.

2. In accordance with the provision of Article 33 paragraph (3) of the

National Education System Law, certain education units, including

RSBI, can use English language and/or other foreign languages as

the languages of communication to support the students’ ability in

foreign languages.  In practice, all the existing RSBI use Indonesian

language as the main language of communication.

3. The use of English language and/or other foreign languages as the

languages of communication to support the students’ ability in

foreign languages does not potentially eliminate the identity of the

nation using Indonesian language. There are still many other

aspects such as the concept of being a nation, feelings and other

behavior of nationalism for example genetic, cultural, habitual,

religious belief, school environment, which become the

determinants for the formation the sense of nationalism. The sense

of nationalism and patriotism are not necessarily understood

narrowly, but rather, the sense of nationalism and patriotism must

be developed in the context of co-existence among
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nations/countries in the global life.  The students’ ability in the field

of English language and/or other foreign languages does not lessen

the commitment for the protection of Indonesian language. The

protection of Indonesian language as intended in Law Number 24

Year 2009 is conducted through various efforts such as guidance,

research, development and teaching of Indonesian language. In

fact, the efforts developing and improving the function of

Indonesian language as an international language needs

Indonesian human resources that master foreign languages.

4. One of the goals of the state of Indonesia as set out in the

Preamble to 1945 Constitution is to partake in implementing world

order based upon independence, eternal peace and social justice.

In order to achieve this goal, English language and/or other foreign

languages are taught so that the Indonesian nation is capable of

communicating actively and has broad knowledge in international

relationships.

5. Indonesia as a nation having much local wisdom and superiority in

various fields has the meaning of national identity. Such local

wisdom and superiority can improve human civilization, status and

dignity so that it is worthy to be disseminated and promoted

worldwide. The dissemination and promotion of such local wisdom
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and superiority become the media of introducing the identity of

Indonesian nation. In this context, foreign language mastery is

needed.

Based on the description above, it is very clear that Article 50 paragraph

(3) of the National Education System Law does not potentially eliminate

the identity of Indonesian nation using Indonesian language, otherwise it

will never have a visionary strategy in the field of education to realize

Indonesian people who are intelligent and who have international insight.

Based on explanation and arguments above, the Government requests

the honorable Chairperson/the Panel of Constitutional Court Justices

examining and deciding upon the petition for judicial review of Article 50

paragraph (3) of the Law on National Education System Law against the

1945 Constitution, to pass the decision as follows:

1. To accept the statement of the Government in its entirety;

2. To declare that the Petitioners do not have legal standing;

3. To reject the Petitioners’ review petition (void) in its entirety or at

least to declare that the Petitioners’ review cannot be accepted

(niet ontvankelijk verklaard);
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4. To declare that Article 50 paragraph (3) of Law Number 20 Year

2003 on National Educational System is not inconsistent with the

1945 Constitution of the State of the Republic of Indonesia;

5. To declare that Article 50 paragraph (3) of Law Number 20 Year

2003 on National Educational System still have binding legal force

and shall apply to the entire Territory of the Unitary State of the

Republic of Indonesia.

However, if the Chairperson of the Panel of Constitutional Court Justices

is of different opinion, the Petitioners request for the decision to be passed

by principles of what is fair in just (ex aequo et bono).

In addition, the Government presented 5 (five) experts and 6 (six)

witnesses who have been sworn-in and whose statements have been heard

before the hearing on March 20, 2012, April 11, 2012, April 24, 2012, May 2,

2012, and May 15, 2012, as follows:

EXPERTS OF THE GOVERNMENT

1. Slamet

 Even-distribution of opportunity including equal opportunity,

accessibility, justice or fairness is always demanded first in the
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implementation of education. The second is to improve the quality,

relevance, collaboration, and also competitiveness. The third is to

increase both internal and external efficiency.

 Philosophically, International Standard School adheres to

existentialism and essentialism ideologies at once. Existentialism

ideology states that education must develop the existence of

students instead of denying it. The existence of students varies in

the dimension of their soul and body in accordance with their nature

as humans who have differences. Therefore, even though the

students are given the same opportunity, the achievement of the

study will always be different. Education must be able to ensure

justice or fairness. Justice means placing something in its place,

granting a right to its owner. Justice implies the existence of

different treatment according to the students’ internal and external

conditions. For example, it is ethically and morally just and fair to

treat students based on their talent abilities and interests.

 It is also just that, for the sake of providing access and equal

opportunity, students in certain regions with outstanding

achievements based on their group standard are given the

opportunity to reach higher education levels, and it is also true in

promoting the status of the underprivileged children.
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 Furthermore, essentialism ideology states that education must

function to advance the community, instead being separate from it.

Therefore, it has to be in accordance with the needs, either the

needs of local, national, regional, or international community.

Anytime, Indonesia strongly needs intelligent students to manage

the abundant natural resources in Indonesia to be… and also to

become citizens with Indonesian identity and world citizens who

proactively participate in advancing the world. This definitely needs

qualified human resources and an International Standard School

(SBI) is one of the media. Therefore, an International Standard

School has the spirit to develop the intellectual life of the nation.

 Actually, international standard education units designed to have

high quality have been implemented since the First Five-Year

Development Period (Pelita I) school up to this time. Within the

period, a number of terms of school have been used to name the

schools developed to become high quality schools for students with

above-average intelligence.

 We basically categorize our schools into three kinds, namely,

schools which are below the national education standard called

minimum service standard, and then schools based on the national

education standard called National-Standard Schools (SSN), and
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schools which are beyond the national education standard called

International Standard Schools (SBI). Categorizing schools into

SBM, SSN, and SBI is not intended to create a school castelike

classification, but rather, it is intended more to provide assistance

or facilitation or intervention which fit the needs of each category of

school. Therefore, the intervention is not satu cara untuk semua or

satu ukuran untuk semua, or one size for all in English, but rather, it

is more adjusted to the needs of each category of the relevant

schools.

 Schools which have been declared as International Standard

School Pilot Project (RSBI) must make efforts to surpass Junior

High School (SMP) and look for enrichment by conducting

benchmarking strategy to superior schools or favorite schools either

in the country or abroad. It is necessary to state here that the

meaning of International Standard School is still much

misunderstood, probably due to by the lack of even communication

about the policy with all the stakeholders in education, and it may

be also due to the less-accurate and less-consistent

communication about the policy.

 Whereas International Standard Schools are equal with National

Standard Schools plus enrichment. National education standard is
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the identity and characteristic of Indonesia. Therefore, International

Standard Schools actually have national education standard plus

supplements as its principle basic. This is because basically,

education in Indonesia is not separate from global development.

Therefore, we may not be like a frog under a coconut shell,

claiming to be great, but actually still left far behind when we

benchmark and compare our schools with those from other

developed countries. Therefore, we are not categorized as persons

who are always preservative, but also persons who have a

progressive culture whose national education standard is

supplemented, and we find those supplements through

benchmarking, especially with schools which are greater than those

in this Indonesia.

 All International Standard Schools must meet the requirements of

national standard. The schools are expected to surpass it but if we

wait until those schools surpass it, let us calculate, I once have

done a calculation with Mr. Indra Jati, if all schools are expected to

meet the national standard, it will happen in probably the next 50

years because our fund is limited.

 Therefore, some schools are selected, and finally, those schools

which have been designated as International Standard School Pilot
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Project actually still have to add various standards, either the

standards of facilities and infrastructure, teachers and education

personnel because basically they still need additional fund. That is

why there is an increase of cost in all schools which have been

designated as International Standard School Pilot Project, which is

indeed used to complete it, because those schools by far have not

been entirely complete to become International Standard School

Pilot Project.

 There are standard of graduate competence, standard of content or

curriculum, and then standard of teachers and education personnel,

standards of facilities and infrastructure, standard of financing,

standard of process, standard of management, and also standard

of assessment. All of them must be surpassed by any party

claiming to be International Standard School Pilot Project. In

addition, before the school is designated as International Standard

School Pilot Project, it has to be verified first whether or not it has

meet the national education standard.

 Just like its name, International Standard School Pilot Project must

not be sterile from global development.
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 All International Standard Schools must understand, comprehend,

and also conduct the global development internalized to the

International Standard Schools. It is no longer a secret that

because of the world and global development, we have

experienced that we will be automatically left behind if we do not

take some proactive steps.

 Whereas International Standard School is basically for above-

average children, and that is because above-average students do

not deserve the same treatment as, probably, the less-smart ones.

If we do not do so, it violates human rights, because we have to

treat the children based on their nature of being different

individuals.

 Basically, the implementation of International Standard School has

been from the beginning planned to be able to face the

globalization era, namely to prepare human resources who are

really not only able but also capable to collaborate, cooperate, and

also to compete with other countries. It is no longer a strange

matter that if Indonesia does not prepare itself like Malaysia and

Singapore, we, Indonesians, will have to face thousands of foreign

college students who will come to Indonesia, and that case has

been ratified by the World Trade Organization (WTO), because I do
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not know why education is included in the WTO list which must be

internalized earlier. Soon we cannot reject it because basically at

that time, we cannot do anything because we have ratified it.

 Indonesia must also have high-quality human resources not merely

for globalization, but also to be able to manage the resources

existing in Indonesia. Indonesia has about 230 million human

resources, and if they are not managed properly, they will be a

burden.

 Based on the aforementioned reasons, it is important to develop

International Standard School in Indonesia which of course must be

started from the national conditions and interests at this time and in

the future, which is able to strengthen nationalism and develop

local excellence, based on the pillars of unity and integrity of

Indonesia, namely Pancasila, the Constitution, the Unitary State of

the Republic of Indonesia, Unity in Diversity (Bhinneka Tunggal

Ika). However, various national needs or national characteristics

are also fulfilled through International Standard Schools. The

development of International Standard Schools is directed to

generate Indonesian people who are intelligent, having Indonesian

identity, and able to collaborate and compete fairly, either at the

regional level or at the international level, through the improvement
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of availability, affordability, quality, and relevance of equality, and

certainty in obtaining the International Standard School services.

 Basically, the establishment and development of International

Standard Schools has visions, missions and purposes, but all

written here are basically based on the visions, missions and

purposes of national education, so that we will not ever deviate

from it because it has been the Indonesian nation’s turning point.

 RSBI (Rintisan Sekolah Berstandar Internasional) means

International Standard School Pilot Project, because basically we

start making the existing schools to become International Standard

Schools based on the standards which have been determined by

the Ministry of Education being essentially intended to improve the

local contents, Indonesian identity, to enrich it with regional and

international contents taken through benchmarking and matching or

comparison with schools which are better than ours, especially in

foreign countries.

 Enrichment is not the main element, but the national education

standard is the most important thing. If we are still lacking in

enrichment, we will add more. However the fields we have, they

have. What we have but they do not have is not necessary, and
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therefore, our education has already had its own comparative

excellence which does not exist in other countries.

 Whereas International Standard School is equal to the national

standard as Indonesian identity plus enrichment or probably

deepening or probably additions.

2. Indrajati Sidi

 Ranks of other countries are, as an illustration, explained in table 1.

Based on table 1, it is obvious that there is a the strong correlation

between a nation’s competitiveness and human development index

of a nation or HDI, which is determined based on the assessment

of 3 development sectors namely economy, health, and education.

We must develop high-quality education which is able to increase

the nation’s competitiveness, which means education which truly

develops the intellectual and which will further promote the status,

dignity, and welfare of our nation.

 We see how the teachers actually communicate with the students,

how seriously the students are receiving the lessons, how the

Information and Communication Technology is utilized, and how

the joyful learning and active learning are implemented. The next

question is how we can have more qualified schools which can be
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accessed by students which definitely develop the intellectual and

can increase the nation’s competitiveness in the global world which

finally will prosper the nation. Obviously, this kind of school is

definitely not cheap, and at that time, the budget of the Department

of National Education will not have reached 20%, and various

problems we face are not just the quality, but also the existing

challenges. However, we must act and move, as we cannot wait

until everything is perfect to perform, it will be too late.

 Indonesia indeed has a very unique situation. The challenges of

education development are great with a wide spectrum of

problems. If we measure from the education levels, many of our

teachers still have not had the qualification to become competent

teachers. This is the percentage of certified teachers out of the

number of teachers. We still have limited number of teachers

following the certification being conducted.

 Secondly, the remaining number of teachers who have not met the

certification requirements is 861.000 teachers, and I think the

challenges from teachers are still many. More than 20% of our

teachers are still mismatched, which means that they teach in the

fields of study they do not master, some places are still lacking in
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teachers, so many of our schools need to be rehabilitated, and in

line with the growth of population, new schools must be built.

 Not all of our schools have adequate facilities, infrastructure like

laboratories or libraries. This is not to mention that education

management in mode of decentralization brings many challenges

which must be settled immediately, namely, among other things,

the capacity building of education managers in regions, while on

the other hand we have faced inevitable global challenges. It

means that besides settling various existing education issues, we

also have to prepare our students so that they can compete in the

global world, and continue the role of developing the nation.

 Actually Indonesian children have been educated with so many

curriculums, and therefore, Indonesian children are actually

educated not only by one curriculum. In fact, there are so many

curriculums abroad or in the country. Many Indonesian young

people get their education abroad like in Australia, Germany,

America, England, Japan, etc. When they come back to Indonesia,

their diplomas and academic transcripts are inspected to be

recognized and accredited by the Department of National

Education and equipped with the recognition from the Department
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of National Education, they can continue their education in

Indonesia.

 This is a common practice in the International world, even inside

our country where some Indonesian children get their education in

Gontor Islamic Boarding Schools or the same kind of schools,

which have different curriculum or KMI (Kuliatul Mu’alimin Al-

Islamiah). With different curriculum from the national curriculum,

Gontor Alumni are also accepted, even recognized in some

countries like Egypt, Saudi Arabia, Malaysia, and other countries.

Therefore, by seeing the spectrum of existing problems, national

challenges, existing fund, our education situation, and the global

world which cannot be ignored, some policies are implemented to

establish high-quality schools which can increase the ability of

Indonesian children to compete in the global world. Those policies

are intended, among other things, to give an opportunity to

Indonesian children to get education in international schools in

Indonesia, which used to be intended only to foreigners. This is like

going to schools abroad but the location is at home.

 The concept of establishing national schools plus, namely schools

with national curriculum enriched with plus contents, such as

information and communication technology, design, visual
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communication, English, etc. is commonly adhered to by the

existing private schools. Why do we implement this concept?

Because if we start it from the beginning to establish a new school,

recruit new teachers and all, we do not have sufficient fund. The

fund will be completely spent on those matters, so we utilize the

existing schools, revitalize and improve them to see how our

children will behave, and then we will make continuous

improvement.

 In 2006, the government started establishing the International

Standard School Pilot Project. All these policies are intended to

improve the quality of education in Indonesia, to develop the

intellectual life of the nation, to promote the national status and

dignity, to maintain the embeddedness in the national culture and

increase the competitiveness in the global world arena. It will be

very late if we wait for everything to be ready and perfect. We have

to take the step and establish qualified schools which can be

accessed by all children of the nation.

 The use of the word “international” is not meant to eliminate

national culture or it is not because we are not confident or that we

are imitating the curriculums of other countries, but rather, it is to

remind us that the quality of education given must be able to
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provide competence which will educate the students and also can

compete with the quality of education of any countries without

eliminating national identity.

 International Standard School Pilot Project is established with the

concept to obtain qualified education, which has the

competitiveness, which may be accessed by anyone through the

selection process. International Standard School Pilot Project uses

enriched national curriculum, without forgetting where the nation’s

cultural roots. In fact nationalism and national identity must be

strengthened and must become the most important matters in this

global era.

 The International Standard School Pilot Project is a part of the

efforts of the government to develop the intellectual life of the

nation through clear benchmarking while still maintaining

nationalism and national character, and the central and regional

governments contribute in financing the International Standard

School Pilot Project, not leaving it fully to the community. The

International Standard School Pilot Project may not be

discriminatory. And International Standard Schools Pilot Project has

implemented various financing schemes for unprivileged students.
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 There is no problem with using English as a second language.

Gontor and some Islamic boarding schools have used English and

Arabic in the learning process for a long time, and it does not

eliminate nationalism or national identity at all.

 As one of the lecturers participating in training the principals of

International Standard Schools Pilot Project, on several occasions,

I saw the great spirit and enthusiasm to reach high quality which we

see from the achievements of national based examination,

olympics, competitions, or continuing education to reputable

universities at home or abroad.

 Despite the weaknesses found at the level of implementation, we

will correct and refine those weaknesses together. We will make

continuous improvement so that the International Standard Schools

Pilot Project or International-Standard School will be respected,

become the mainstay of the nation, which can be accessed by all

students. Actually, it is the International Standard Schools Pilot

Project which gives the opportunity for intelligent students and our

unprivileged friends to obtain quality education.

3. Ibrahim Musa
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 The first is the background of education financing. In literature,

there is at least a concept. There are two concepts of education,

namely education s investment and education as consumption.

 Education is said to be investment because through education, one

can obtain the competence to be used as an asset to increase

income in the future. Education cost is investment which will

generate economic and non-economic profit which is higher than

the obtainment of interest from the bank. This is the basic concept

of the economic calculation.

 Education is also said to be consumption because through

education, one obtains not only competence as the asset for carrier

but also the satisfaction while fulfilling the subjects of education,

and also pride when following the education. Even for primary level,

education program is considered to be a human right, and it is the

obligation of the state to maintain and develop the potentials and

personality of the nation’s children, so that it becomes the

compulsory study program. That is the basis for compulsory

education which is the obligation of the government.

 Apart from the assumption that education is investment or

consumption, education is a competence-producing activity
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conducted by the students by using education resources including

learning resources, namely teachers, curriculums, materials, and

also the learning facilities and infrastructures, namely the

classrooms, `computers, practice facilities, laboratories, libraries, as

well as administration and management support.

 Education resources which meet the requirements of national

education standard are needed to provide quality education

services as achievement or consumption as set forth in Article 35 of

the National Education System Law. It is the guarantee for the

effective, productive, pleasant learning process to happen and to

empower the students.

 The education financing requirement for the implementation of

national standard or international standard education as investment

and consumption has an implication on the education financing

system. In addition to guaranteeing the quality of education service

at a level of education, the system of education service must meet

the principles of justice, adequacy, sustainability, efficiency,

effectiveness, and transparency in the provision, allocation, use,

and management of education fund, as affirmed in Articles 47, 48,

and 49.
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 The principle of justice is a policy on the partiality and facility for the

unprivileged community in education fund. The principle of

adequacy is a policy on education fund according to the national

education standard.

 The principle of sustainability is a system of education fund which

guarantee the sustainability of the education process so that the

students can finish their education programs on the determined

time.

 The principles of efficiency, effectiveness, and transparency refer to

the system of management and use of education fund which

guarantees the achievement of education which can be accounted

for either technically or financially.

 The system of education fund which is suitable with the effort to

implement quality education and which meets the principles of

justice, adequacy, sustainability, efficiency, and effectiveness in the

provision, allocation, use, and management of fund demands the

necessity to develop visionary education funding formula. The

visionary education funding formula contains the fund component

and one education fund which allows for the achievement of the

quality of education services and activities in accordance with the
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national standard, and which facilitate its use by those

implementing education at the level of education unit and the

manager at the regency, province, and national levels.

 The second is about how to develop the funding formula. Only by

understanding the concept of this formula, we can understand why

the education cost of international standard education must be like

that.

 Two approaches can be adopted in the development of education

funding formula. The first approach starts from the capacity of

providing education fund historically. Historical funding formula

uses the number of students, with headcount being used as the

basis for education funding allocation for every education unit.

 The application of the education funding formula is based on the

historical approach and the number of students expressed in the

form of budget allocation based on the type of expenditure for

investment and operation, which we call line item budgeting and the

operational cost has been detailed based on the type of expense in

the form of employee salary, goods and service expenditure,

building and equipment maintenance, and traveling expenditure.
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 Even though the education is based on expense, it is difficult to

identify which funding components significantly affect the

performance of education. Information concerning the lack of

operational fund, for example, the personnel or non-personnel

cannot directly explain which components of operational fund cause

the less effective implementation of education.

 To overcome the difficulty in identifying which components of fund

affects the performance of education the most, the approach of

development of activity-based education formula is used, namely

the development of activity-based education formula named

activity-led funding formula using the full weight of work of those

implementing education based on the requirements of education

curriculum as the basis for fund allocation.

 Crunch [sic!] Alexander in McMahon, about his book, Financing

Education Overcoming in Efficiency and in Quality, recommends

that in formulating an equitable funding formula, it is necessary to

use an activity-based approach which meets the requirements;

a. Adequate funds to conduct the main activities of learning.

b. Even distribution among schools.
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c. Fiscal uniformity efforts to overcome the differences in

economic capacity of the community.

d. Implementation of special education programs and remedial

programs.

e. Diseconomy soft skill factors, such as the small number of

students due to the geographically isolated location.

f. limited capacity of the government.

g. differences in the level of expensiveness among regions.

 The activity-based education funding formula will be prepared

based on the assumption of functional relationships among the

main activities of education, education facilities and infrastructure,

education price unit, and policies on financing mechanisms in the

production of education. The implementation of the main activities

of education or learning activities, and the implementation of

extracurricular activities, provision of mentoring and supervision,

will not be optimal if not supported by education facilities in

accordance with the standard of minimum services. Quality

education facilities can be obtained if one has met the requirements
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of the cost of the education unit in accordance with the price of

goods and services in the market nationally or regionally.

 Based on the results of the study and simulation, the cost of

education unit for a Junior High School based on the national

standard of education with 300 students, 12 study groups, using a

120 semester credit system education curriculum is

Rp8,730,000.00 per child or about USD940 per student per year,

which is the cost for conducting the main learning activities at the

level of education units. The cost becomes Rp9,900,000.00 or

about USD1,100 if it is added with the cost of scholarships for poor

students and the fund of quality compensation in the form of

remedial costs. This unit cost is less than 25% of the unit cost of

primary schools in Chicago, the United States, which was efficient

in 1995, at about USD4,845.49, with teacher’s salary of

USD37,914.52 per year, or about USD3,100 per month, with 704

students of that Elementary School.

 The result of the study by Lena Safile and her friends namely

measuring school efficiency using school-level data in a school-

based financing of.. (inaudible speech). The study was conducted

in 1997. The cost of education unit to get to the city is expressed in

the following table, only that is  less obvious there, but here, from
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this table, we can know that the cost for teacher’s salary

component is Rp3,600,000.00, then Rp1,670,000.00 for education

facilities, Rp1,540,000.00 for learning activity support,

implementation and operation of administration, Rp1,092,00.00 for

the extracurricular activities, and the total amount is

Rp8,073,000.00, plus the cost of the poverty compensation of

approximately Rp540,000.00 per student. Then, the remedial cost

is Rp720,000.00 per student, with the total amount of

Rp9,900,000,00.

 This is the cost of the implementation of education of SMP Negeri 1

RSB Surakarta. The profile of cost unit presented in this Court

hearing is one of the examples of the cost of implementation of

education at junior high schools which are the pioneers to be

developed as international standard schools in the city of

Surakarta. The purpose of the presentation is to provide a

comparison with the cost of education unit based on national

education standards. This data was collected directly on December

2011 last year.

 Existing education facilities, the cost of education structure of SMP

Negeri 1 Surakarta which is developed into an international

standard school include the operational cost of personnel and non-



255

personnel such as teachers’ fees, facilities and infrastructures, and

extracurricular activities. Learning facilities include building

materials, libraries, the land area of 1.2 hectares or 12,000 square

meters, or with an allocated area of 20.9 square meters for each

student and employee. The built land is about 3 point something or

6 to 6.38 square meters for each student, with the land area for

playground and sports facilities, learning facilities of 9,000 meter or

approximately 16.4 square meters for each student, and then the

land is still under the utilization right of the Regional Government of

Municipality.

 Noticing the education facilities in SMP Negeri I Surakarta, it has

been suitable for an SMP and deserved development into an

international standard school, with the aforementioned land area of

1.2 hectare for 550 students and so on, and then with each student

having 15 books for 7 subjects, with school laboratories, etc. , and

with LCD for each room.

 The cost structure of education in SMP I Surakarta is prepared

based on the structure of the national education standard. A Junior

High School has 8 standards, and so it turns out to be calculated

based on the structure of national education standard,

supplemented with standard of environment and standard of cost.
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This is what we call a Junior High School plus X. The X here means

the standard of environment and standard of culture. Two

components of the cost structure of education is the feature of SMP

Negeri I Surakarta which is developed into an international

standard school. The education cost in SMP Negeri I Surakarta is

summarized in the following table.

 Here is the standard of content. So, the cost is Rp8,000,000.00

used for the standard of content; Rp296,000,000.00 for the

standard of process; Rp207,000,000.00 for the standard of

graduate competence; Rp250,000,000.00 for the standard of

education including the salary; and Rp 1,2 billion for the standard of

facilities and infrastructures. Furthermore, the cost is

Rp155,000,000.00 for the standard of management; Rp2.4 billion

for the standard of financing, there, this is the teacher’s salary,

including the cost for the standard of financing; Rp171,000,000.00

for the standard of assessment; Rp114,000,000.00 for the standard

of environment; and Rp 50,000,000,00 for the standard of culture;

so that the total amount is Rp5.7 billion and the overall unit cost is

Rp10,377,000.00. If the teacher’s salary is not included, then the

standard of operational cost of non-personnel is Rp5,700,000.00.

This unit cost is approaching the total unit cost, including costs for
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poverty compensation and quality compensation in the amount of

Rp9,900,000.00 compared to Junior High Schools.

 If compared to the unit cost of a Junior High School with 300

students having a science laboratory, a language laboratory, a

computer laboratory, and a multipurpose room which is

Rp8,700,000.00 not including cost of poverty compensation, the

unit cost in SMP Negeri I Surakarta which is developed into an

international standard school is indeed slightly higher than the unit

cost of a Junior High School. This is a consequence of the

supplementary standards of environment and culture, the unit cost

of which excludes the costs for teachers’ salary which is also

slightly higher than the cost of Junior High Schools in the city which

is Rp5,013,000.00 per student each year.

 As an education unit developed into an international standard

school and in line with Government Regulation No. 48 Year 2008

concerning Education Financing, Article 33 paragraph (1), Article

35 paragraph (1), Article 39 paragraph (1), and Article 41

paragraph (1), the additional costs for investment, operational costs

of personnel and non-personnel in the education unit which is

developed into an international standard school or a local-

excellence based school, can be obtained from: one, the organizer
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or the education unit established by the community; two, the

parents or guardians of students; three, community outside of the

parents or guardians of students; four, the government; five, the

regional government; six, the unbinding foreign party; and seven,

from other authorized sources.

 Overall, the education fund which exists or which is used in SMP I

Surakarta is Rp5.7 billion, with Rp2.4 billion coming from the

Regional Revenues and Expenditures Budget (inaudible voice) and

then, Rp100,000,000.00 from BKMKS . The total amount is 44%

and thus this Rp2.5 billion represents the 45% of the entire budget,

which is taken from the School Operational Assistance, and it is

said that the School Operational Assistance will pay all the fees of

personnel. The fund of Rp445,000,000.00 is from the central

government, Rp431.000.000,00 from the province, and the amount

is 15% so that it is Rp343.000.000,00 per year, or about 15%, and

therefore, the fund of School Operational Assistance is only

sufficient for 15%. Moreover, the education fund is also obtained

from the community accumulated through school committee, in the

form of donation of early year admission in the amount of

Rp662,000,000.00 or 12%, and the monthly donation in the amount

of Rp1.6 billion or 29%. The total amount of the fund is Rp2.3
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billion, with the 41% of the entire budget coming from the

community.

 Sekolah Dasar Negeri Menteng 1 (Menteng 1 Public Elementary

School) occupies one standard building unit used jointly with

Taman Kanak-Kanak Negeri Besuki (Besuki Public Kindergarten),

having 13 classrooms, and with the capacity for students with the

provisions concerning the ratio of students and teachers. The

building of SD Negeri Menteng 01 was built in 1934, and the

current condition of the main building has not changed, but the

cleanliness and beauty of the building are still preserved.

 The learning facilities consist of theory rooms, classrooms, 13

classrooms, one laboratory, one library, one language laboratory,

one principal's office, one teachers’ room, one computer room, and

one school cooperative. There are 417 students with13 classrooms,

19 permanent teachers, 6 honorarium teachers, supported by 9

administrative staff.

 The education fee structure of SMP Negeri 1 Jakarta is prepared

based on the structure of the main activities which can be seen

directly in table 4. From the data in this table 4, it is known that the

amount of fund available in the SD Negeri 1 is Rp3.2 billion and the
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cost of each student per year is Rp7,700,000.00. This operational

unit cost is lower than the unit cost for the result of a Junior High

School simulation in the city, which is Rp8.073.000,00 per student

per year.

 In the euphoria of freedom of political campaign, we see grandiose

promises of politicians to implement free primary and even

secondary education. However, in fact, after being elected as

people’s representatives or the head of government, it is hard to

fulfill the promises, especially if they want to implement it in

accordance with the unit cost of education which meets the

provisions of the National Education Standard. From the results of

simulation studies, the formulation of education units, and the facts

in the field, the capacity needed for free primary education is far

from the availability of funds.

 In 2011, our GDP was Rp7,125 trillion. The revenue budget

expenditure in 2011 was Rp1,124 trillion, the education budget was

20% of it, namely approximately Rp127 trillion. Meanwhile, the fund

of Rp26,800,000.00 is needed for the implementation of education

for elementary School students, Rp12,200,000.00 for Junior High

School/Islamic Junior High School students, the total amount of

which is Rp416 trillion. And this fund is used pay the cost of the
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implementation of the free compulsory primary education program,

which needs budget in the amount of 5.8% of the GDP or 35% of

the State Revenues and Expenditures Budget and Regional

Revenues and Expenditures Budget.

 To conclude, first, the cost of the implementation of RSBI is still

within the framework of the structure of education cost by the

National Education Standard. Second, there is no liberalization of

education in International Standard Schools. The Government and

regional government finance it in accordance with the available

fund and the community helps in accordance with the expected

International Standard quality of education services.

 Article 50 paragraph (3) of Law Number 2 Year 2003 does not

prohibit the provisions of the preamble to and Article 30 of the 1945

Constitution. The real problem is not the liberalization of education

in International Standard Schools but the low budget allocation for

the education of the National Education Standard. Based on the

limitation of budget, as one of the alternatives to ensure the

availability of sufficient funds for national compulsory primary

education program in accordance with the National Education

Standard which is fully funded by the state, it is necessary to apply

education tax as part of a progressive property tax which covers the
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community participation in financing primary education in the

context of compulsory education.

 Progressive education tax is a tax assessment with a different tariff

for low-income families or those who are wealthy enough to meet

their daily needs. Disadvantaged families will not be imposed with

education tax.

 On the other hand,  those who earn high income, who have great

wealth, will be imposed with higher education tax. Therefore, it

would be a guarantee that the poor community will obtain free

education service because their education costs are paid by the

taxes paid by the rich people.

 In developed countries like the United States, the costs of 12 years

of compulsory education from kindergarten to class XII are jointly

paid by the federal government, regional governments, and

communities at the district level. The costs of education paid by the

people in the district are provided by the application of a profit tax

progressively which is set by the district education councils, elected

directly by the people. Even the head of education service office or

district school superintendent is elected by the education district,

not appointed by the governor.
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 We can certainly apply the mechanism of free primary education

like this in Indonesia. If America can do it, of course we can do it as

well, provided that we have the awareness, willingness, and

sincerity to side with the interests of the people at large.

4. Udin S. Winataputra

 In the context of thought for education, we do not always see the

problems of education from an atomistic perspective, but rather, we

always see the issues systemically and eclectically.

 Education from the viewpoint of reconstructive philosophy of

education always encourages the observers to see this problem in

an undivided manner from the perspective of perennialism,

essentialism, progressivism, and reconstruction philosophies. The

first is our perspective; the second is how the national education

system is seen from the perspective of developing the intellectual

life of the nation; the third is how eclectic coherence is important by

using the perspective of reconstructive philosophy of education;

and the last one is how  international standard education is seen as

a mode in the context of performing the principles accepted in the

education sector, in the national education system.
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 The national education system is a dimension which always

becomes a forum in the education science, which constitutes

ontology and at the same time axiology of education. Science of

education as a highly normative forum is also descriptive and

philosophical and it always sees the issue of education not from

today’s perspective. Education, however, must be seen from the

perspective of tomorrow.

 In the perspective of the national education system and in the

context of science of national education, we commonly understand

that various psychological theories have been adopted as

perspectives used in the science of education. For example, in the

science of education, we have adopted the theories on the

potentials, heredity, and aptitude. Therefore, the education system

has been holding a creed, and this applies universally. Creed is an

academic conviction, as well as for experts in education.

 The world of education has accepted a credo that education should

treat students in a concept of individual differences and treat

education as an educational differentiation service, which requires

education systems to provide various education services in

accordance with the diversity of potentials and learners’

environment.
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 The process of education adopts various services. As we know it,

we also adopt the principles of individuals and interaction,

independent learning, homogeneous grouping, selfish learning,

continuous progress, automatic promotion, remedial program and

accelerated learning. All of them have become inherent parts of the

education system in the world.

 In the context of Indonesia, The Father of National Education, Ki

Hajar Dewantara, accepted these principles of individual

differences and education differentiation. As he stated in a

document, education must be aimed at advancing the perfection of

life, namely the life and livelihood of our students whose world is

harmonized with ours. Furthermore, education as a tool, effort, and

method must be in accordance with the nature of the condition, as

he used the term natuurlijke. Further, Ki Hajar asserted that

education leads the force of nature that exists in the children so that

they as human beings who are the members of society can achieve

the highest possible safety and happiness.

 Therefore, the education services cannot and must not be

performed in exactly the same way. The proper way is to serve the

different nature of the students in a different based on the



266

difference in their original nature as referred to by Ki Hajar

Dewantara as a diversified service.

 The concept of education which treats the masses as individuals

(individual education of the mass), in which a group of students is

considered and given the same treatment should be changed to

mass education for individuals (mass education of the individual), in

which each child in the group is treated individually so that they can

be served according to their ability.

 Prof. Suyanto, Ph.D. who represented the Government while

delivering the opening statement stated that if the students are

mapped statistically as a mass, they will normally distribute

according to the curve, in which a small portion will be less capable

students, and most portion will be students with medium capability,

and a small portion will be highly capable students.

 Diversified education service is based on the students’ ability as a

group and in fact, individual service is a necessity. What to avoid is

letting each individual or large group remain in its group.

 A good process of education is a process of empowerment and

enculturation of students, which allows each individual and group of
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students to have a better ability. That is one of the meanings of the

efforts of developing the intellectual life of the nation.

 That is the context why the National education System Law has

imperatively specified international school, special education,

special education services, and the school with local excellence. All

have been taken from the spiritual atmosphere of the preamble to

the 1945 Constitution on Developing the Intellectual Life of the

Nation, which was philosophically initiated by Ki Hajar Dewantara

as a suitable education with nature and condition of the child, the

perfection of life of  the original mental state, and to educate

children in an effort to develop the intellectual of the nation. That is

how the science of education philosophically views the nature of

students and education services in the construction, consistency,

and coherence of the understanding of the application of individual

differences and education differentiation through the form of

diversified education services.

 Some of the education concepts such as lifelong learning,

independence in learning, respect for differences of other

individuals are also referred to in another section. All of them are

actually the implications of the acceptance of the education creed,

namely individual differences and educational differentiation, which
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should be realized in the form of diversified education services.

Occasionally, there is a paradox seen by the community in general.

 Whereas the construction of the philosophy of national education

must be seen wholly and coherently with Pancasila and the 1945

Constitution as the bases. The construction of whole ideas,

instrumentation, and Praxis of National Education of Indonesia

based on Pancasila ought to be reviewed and understood by using

the framework of eclectic philosophy of the deconstructed

philosophy of education.

 Whereas the construction of the philosophy of Pancasila which

becomes the basis of national education is an eclectic thought or

multidimensional construction, placing Indonesia humans in the

context of cohesion and coherence in relation to The One Almighty

God and with other human beings in a fair and civilized manner in

order to establish the integrity of Indonesia through the

implementation of the spirit of deliberations to reach consensus to

realize the perfect social justice. Therefore, the meaning of one

national education system set forth in Article 31 paragraph (3),

philosophically contains a multidimensional eclectic meaning.

Therefore, to say that international-standard conception is a

realization of one or two philosophical sciences is philosophically
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hard to understand by anyone. Therefore, all the concept,

instrumentation, and praxis of national education ought to be

positioned in the context of eclectic thinking of Pancasila and the

1945 Constitution.

 National education as a process of empowerment and enculturation

as one of the principles of the implementation of education, as set

forth in Article 4 ought to be interpreted in a philosophical and

continuum eclectic manners. Perennialism is the philosophy which

emphasizes the inheritance of noble values (truth, goodness,

beauty). Essentialism emphasizes the conservation of culture,

Progressivism emphasizes individual empowerment, and

Reconstruction puts and emphasizes the interactive development

of the community. Therefore, the concept of international standard

school should be understood in the philosophy of education and in

an eclectic manner in order to diversify the education services to be

the medium of realization of individual differences and educational

differentiation, which has become the spirit of the National

education System of Indonesia.

 As to the use of English as one of the languages to pioneer

international standard school, philosophically, science of education

will not potentially eliminate national identity because many aspects
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of insight, feeling, and other national behavior, such as genetics,

habits, religious beliefs, school climate, culture of society are not

manifested in the language which becomes the determinant in the

formation of the sense of nationalism and patriotism.

 Indonesian language as the national language remains the

language of communication of education. English and other foreign

languages are used only for universal scientific communication in

social communication and in the context of interaction among

nations, as always reminded by Bung Karno, namely that

Indonesian nationalism must be cultivated in the life among nations.

 The point of view of the construction of science and philosophy  of

education is as follows:

 First, the overall efforts of the state to develop the intellectual life of

the nation need an education system that provides opportunities for

the development of diversified education services. In the context of

enculturation and empowerment, the students as individuals who

have the nature, differences, abilities, and individuality, as tools and

community, components of the nation, and citizens should be

prospective and visionary. Therefore, based on the philosophy of

science of education and pedagogical psychology, it can be stated
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as follows: The first is that the idea and instrumentation of an

international education standard unit is philosophically and

scientifically consistent and coherent with the spirit of the country to

develop the intellectual life of the nation because it is a form of

diversification of education services pioneered to accommodate

differences in the ability of the students. The second that the idea

and instrumentation of an international standard education unit are,

philosophically and scientifically consistent and coherent with the

obligation of the state to the develop the intellectual life of the

nation through the pioneering of the provision of diversified

education services in accordance with the differences in the ability

of the students whose praxis needs to be refined. The third is that,

the idea and instrumentation of an international standard education

unit are philosophically and scientifically consistent and coherent,

and the concept of an education system, which accommodates the

diversity of services as an integral part of the education system.

The fourth is that, the idea and instrumentation of an international-

standard education unit are, in philosophy and education science,

consistent and coherent with the concept of individualization of

education services which are actually badly needed for the

empowerment of the potentials of students optimally. The fifth is

that, the idea and instrumentation of an international-standard

education unit are, in philosophy and education science, consistent
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and coherent with the concept of mass education for various

individuals (mass education of the individual) which is not an

education treating groups of students in the same way (education

of the individual mass). Therefore, that is not a kind of

discrimination, or even a nomenclature of castelike classification

which is not recognized scientifically and in the education concept.

The last one is that, the idea and instrumentation of an international

standard education unit in philosophy and education science do not

potentially eliminate identity of the Indonesian language-speaking

nation because the language of communication of education is still

Indonesian language, while English is used only for scientific

communication in the international context.



philosophy and education science and the spiritual atmosphere of

Article 50 paragraph (3) of the National Education System Law, the

concept and praxis of instrumentation of international standard

schools should have been consistent and coherent or in other

words they are not inconsistent with the moral values and norms,

as well as the vision contained in the preamble and the articles

referred to by the Petitioners.

5. Yohannes Gunawan
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 This petition is for Judicial Review of Article 50 paragraph (3) of the

National Education System Law against the Preamble to the 1945

Constitution and several articles of the 1945 Constitution.

 The reference is Article 50 paragraph (3) versus the Preamble to

and several articles in the 1945 Constitution. The first is Article 10

paragraph (1) sub-article a of Law Number 24 Year 2003

concerning the Constitutional Court stating that the Constitutional

Court conducts judicial review on Laws against the 1945

Constitution of the State of the Republic of Indonesia, if this article

has not been declared inapplicable by the Constitutional Court.

 Whereas the Constitutional Court Law has been amended by Law

Number 8 Year 2011 concerning Amendment to Law Number 24

concerning the Constitutional Court. Article 50A of Law Number 8

Year 2011, once again, if it has not been declared inapplicable by

the Constitutional Court, states that the Constitutional Court in

conducting judicial review on Laws against the 1945 Constitution

shall not use any other Laws as the basis for consideration.

Therefore, the Constitutional Court must really view Article 50

paragraph (3) versus the Preamble and the 1945 Constitution if the

Constitutional Court does not use any other laws as the basis for

consideration.
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 The case in the Constitutional Court Number 5/PUU-X/2012 is

concerned not only with Law, but also with other laws and

regulations under the Law being petitioned as the basis for

consideration. Among other things, there are 10 types of laws and

regulations other than law, and also government regulations,

ministerial regulations, and even they policy of an international

standard school.

 In addition to the National Education System Law, Law Number 30

Year 2002 is also used as the material for consideration, with

unclear relevance, on page 12. The others are the Law concerning

State Revenues and Expenditures Budget on page 11 of the

petition, the Law concerning Tax on page 10, Law Number 39 Year

1999 concerning Human Rights, Law Number 11 concerning the

Ratification of the International Covenant on Economic, and Social,

Cultural Rights on pages 26 and 35, Government Regulation

Number 19 Year 2005 concerning the National Education

Standards (Standar Nasional Pendidikan/SNP) on page 24,

Regulation of the Minister of National Education Number 78 Year

2009, the strategic plan of the Ministry of National Education on

page 19, the Concept of the Directorate General of the

Management of Primary and Secondary Education (Ditjen
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Mandikdasmen) on page 29, the policy of SMPN 1 RSBI Jakarta

concerning monthly routine contribution and new student

contribution on page 11.

 Based on the description above, it is clear that various arguments

discussed in this case, which use laws and regulations other than

Article 50 paragraph (3) of the National Education System Law as

the basis for consideration shall not be accepted in this case. In

addition, the use of laws and regulations under the Law, for

example a government regulation to support the arguments that

Article 50 paragraph (3) of the National Education System Law is

inconsistent with the 1945 Constitution implies that such laws and

regulations under the Law is also inconsistent with the 1945

Constitution. A judicial review of laws and regulations under the

Law against the 1945 Constitution is not the absolute competence

of the Constitutional Court.

 The second issue is the substance of Article 50 paragraph (3) of

the National Education System Law. As we all know it, the

government or the regional governments shall organize at least one

education unit at all levels of education to be developed into an

international-standard education unit as stated in Article 50

paragraph (3) of the National Education System Law.
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 There is no authentic elucidation of Article 50 paragraph (3) in the

official elucidation of the National Education System Law. Thus, we

cannot provide our own interpretation of Article 50 paragraph (3) of

the National Education System Law if we have any doubts,

unclarity, or incompleteness.

 Subsequently, if that does not work, rechtsvinding (law finding)

provides a legal construction consisting of first, the construction of

argumentum a contrario, second, is analogical construction, and

third, the construction of legal refinement (rechtsverfijning).

 By using grammatical interpretation, namely interpretation based on

the definition of words or sentences, and authentic interpretation

based on the official elucidation of the Law, in this case, the

National Education System Law without using any other laws, as

well as systematic interpretation, also in this case by using the

National Education System Law without using any other laws and

regulations, the definition of Article 50 paragraph (3) of the National

Education System Law is obtained as follows.

 First, the phrase at least one education unit means not all

education units must have international standard status.
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 Second, the Government and the regional governments shall

organize an international standard education unit at all levels. It

means that international standard education shall be organized at

the level of primary, secondary, and higher education.

 Third, "... an international standard education unit," means that

such education unit shall use international standard after meeting

the compulsory national standards of education.

 Article 35 paragraph (1) of the National Education System Law

refers to "The existence of a national standard" And so, this is

national education. It means that both national standard schools

and international standard schools shall comply with Article 35

paragraph (1) of the National Education System Law, namely the

obligation for an education unit to meet the national education

standards without exception. Article 35 paragraph (1) of the

National Education System Law sets out the national education

standards consisting of the standards of content, process, graduate

competence, education personnel, facilities and infrastructures,

management, financing, and education assessment which should

be improved on a planned and regular basis.
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 That an education unit is an international standard unit does not

mean that the national education standard does not apply. If all

education units intend to organize education in Indonesia, they

shall, without exception, meet these eight national education

standards.

 Furthermore, the elucidation of Article 35 paragraph (1) of the

National Education System Law states that the improvement of the

eight standards shall be conducted on a planned and regular basis

to improve local advantages, national interests, justice, and

competition among nations in the world civilization. This is

mandated by the authentic official elucidation of Article 35

paragraph (1) of the National Education System Law, which is also

applicable to international standard schools or education units.

Therefore, international standard education units shall be

developed on a planned and regular basis to improve local

advantages, to defend national interests, with justice, and to be

conducted to fulfill the nation's competitiveness or the competition

among nations.

 Therefore, based on the elucidation of Article 35 paragraph (1) of

the National Education System Law, the national education

standards for international standard and national standard
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education units shall be improved on a planned and regular basis to

enhance local advantages, national interests, justice, and the

competition among nations. It is reasonable to use an international

standard of education to improve the international standard

education units for the interest of competition among nations.

 For example, it may be conveyed that a national standard

education unit in the school of sailors is required to meet the

standards set out by the International Maritime Organization or

IMO. If the IMO standard is not met, the sailors will not be able to

work in both national and international companies.

 There are currently more than 3.100 universities within the milieu of

universities in Indonesia, fewer than 10 of which have entered the

world arena and met international standards, namely, among other

thing, in my opinion, Gadjah Mada University, where Prof. Mahfud

is the member of its MBA. Gadjah Mada University has met the

international standard with 270 study programs, 55,000 university

students, and with budget being three times the budget of the

Sultan of Yogyakarta. The efforts to develop the intellectual life of

the nation in order to compete globally are noble and it is too naive

to say that these are neoliberalist efforts. Whereas as intended in

Article 35 paragraph (1) that the aforementioned local advantages,
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national interests, justice, and the competition among nations must

be developed in both national and international education units.

 Article 36 of the National Education System Law paragraph (3) sub-

article d states that curriculum shall be prepared in accordance with

the level of education within the framework of diversity of regional

potentials and environments. Therefore it is incorrect to say that

everything is based on the standard of OECD or developed

countries. Instead, pursuant to the National Education System Law,

I do not use any other Law, the diversity of regional potentials and

environments must be maintained, including in the international

standard education units operating in Indonesia.

 Still in Article 36, paragraph (3) sub-paragraph j states that

curriculum shall be prepared within the framework of national unity

and national values. This shall be applicable to both national

standard and international standard schools.

 Subsequently, as referred to in the petition, an international

standard education unit will potentially erode religious education,

faith, and devoutness of the students. Such thing is not allowed by

law because Article 37 of the National Education System Law

states that curriculum of primary and secondary education shall
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contain religious education, civics education, social science, as well

as arts and culture. Therefore, they will not be eroded since it is the

obligation set out in the National Education System Law.

 Curriculum of higher education can also be implemented in the

international standard schools or education units. Pursuant to the

National Education System Law, the curriculum of higher education

in universities shall be required to include religious education and

civics education. In fact, if I’m not mistaken, the Minister of

Education and Culture has stated that the civics education shall be

supplemented with Pancasila education. They are here written in

lowercase because they are generic names. Therefore, the name

of the subject may be Pancasila and civics education.

 Furthermore, Your Excellency, the religious education which is

intended to form the students who are faithful and devoted to The

One Almighty God and having noble character is stated in the

authentic elucidation of Article 37 of the National Education System

Law. It is formalized in the National Education System Law and is

applicable to both national and international schools.

 Civics education is intended to form a sense of nationalism and

patriotism, applicable to both national and international schools
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operating in Indonesia. The study materials include Indonesian

language, local languages, and foreign languages, based on the

consideration of a foreign language, particularly English as an

international language, the use of which is very important in the

global society. Therefore, it is incorrect to say that using an

international language will detach Indonesian language because

even local languages are required in the National Education

System Law.

 Therefore, based on the national education standards, the

standards of national intelligence and their improvement among the

students of national and international standard education units are

the same because all of them must meet the National Education

Standards (Standar Nasional Pendidikan/SNP), and they must also

be based on the National Education System Law. Thus, it is

incorrect to say that the level of intelligence in the national standard

schools is lower than in the international standard schools because

all the minimum standards are the same.

 Therefore, it is incorrect and misleading to claim that the

international standard education units are inconsistent with the

spirit and obligation of the state to develop the intellectual life of the

nation because this statement implicitly states that the intellectual



283

life of the nation will not be realized if it is not developed in the form

of an international standard.

 It is not proven that the existence of the international standard

education units has resulted in a denial of the obligation of the state

to develop the intellectual life of the nation because all of them

must meet the eight minimum standards and their development is

also the same.

 The conclusions are: firstly, based on Article 50A of Law Number 8

year 2011 concerning Amendment to Law Number 24 Year 2003

concerning the Constitutional Court which so far has not been

declared inapplicable by the Constitutional Court, the use of Laws

other than the Law being reviewed as the basis for consideration is

prohibited. This petition uses various laws and regulations in

addition to the law being reviewed as the basis for consideration.

Whereas the implementing regulations of Article 50 paragraph (3)

of the National Education System Law and other regulations are

inconsistent with the 1945 Constitution.

 Judicial review of laws and regulations which are inconsistent with

the 1945 Constitution, other than the Law is not the absolute

competence of the Constitutional Court, thus it shall be filed to the
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appropriate court for this purpose. Article 50 paragraph (3) of the

National Education System Law regulates not only the primary and

secondary education level, but also the higher education level.

Therefore, it is not fair that a petition in the field of education is

without the petition from the higher education, while the higher

education is affected by the prohibition on international-standard

higher education units. Therefore, the Experts must think again

about several universities that are already under the international-

standard category.

 Subsequently, the statement that the implementation of

international-standard education units is inconsistent with the spirit

and obligation of the state to develop the intellectual life of the

nation is incorrect because the international education standard

and its improvement applies both to the national standard and to

international standard education units.

 Furthermore, genuinely, that is without using other laws and

regulations, Article 50 paragraph (3) of the National Education

System Law is not inconsistent with the Preamble to, Article 28C

paragraph (1), Article 28E Paragraph (1), Article 28I paragraph (2),

Article 31 paragraph (1), Article 31 paragraph (2), Article 31

paragraph (3), and Article 36 of the 1945 Constitution.
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 Finally, the Constitutional Court shall not declare that Article 50

paragraph (3) of the National Education System Law has no

binding legal force if later proven that the implementing regulations

of Article 50 paragraph (3) of the National Education System Law

are inconsistent with the 1945 Constitution. It is better to amend the

implementing regulations of Article 50 paragraph (3) of the National

Education System Law in order to make them consistent with the

1945 Constitution. The international standard education will forever

never be realized in Indonesia once the Constitutional Court

declares that Article 50 paragraph (3) has no binding legal force.

WITNESSES OF THE GOVERNMENT

1. Suprapto

 Witness is the Headmaster of SMP Muhammadiyah 2 Yogyakarta.

 The implementation of RSBI in a Private SMP is Independent.

Thus, this is an Independent RSBI. Independent RSBI means that

all costs and so forth are not from the Government, but rather

procured from the school itself by fund-raising from of the students’

parents or guardians.
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 Schools may obtain assistance from anywhere on free and

uncommitted basis, and in this case, it has never been obtained

either from overseas or from any other source because of its

voluntary nature.

 The subsidy provision is implemented by cross-subsidy. Cross-

subsidy refers to the subsidy where those who are economically

capable will pay more, and those who are economically less

capable may pay as much as they can whole-heartedly pay. Even

those who have poor family cards, as in Yogyakarta there are Poor

Families (Keluarga Miskin/Gakin), are free from any charges

whatsoever, not even Rp 1, 00.

 The basis to provide education assistance to the school is only the

assistance from the Government namely the School Operational

Assistance (Bantuan Operasional Sekolah/BOS). Furthermore, the

school will conduct a special research and perform home visits for

the parents who do not want to pay, in the sense of not capable to.

 With respect to such statement and fact, some convey that it is not

the fact. That is to say, families may state they are poor while they

possess adequate facilities. The school must be keen to face such

things. In the end, it turns out to be a persuasive approach. It
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means that such children still attend the school as usual, and their

parents are given explanation, and finally there is no difference in

the implementation for students whose parents have such unsettled

liability at the school.

 In the end, however, when they have graduated and so forth, they

are politely asked to consider such liability informed before.

However, suppose that something happens, the school only asks

for blessing, hoping that the ladies and gentlemen, students’

parents, if their children are successful, economically abundant, to

be pleased to donate to SMP Muhammadiyah 2 personally, but for

the school, not for the teachers and employees, let alone the

headmaster. So it can be said that they come in a good way, and

go also in a good way, and they are given thanks for their attention

to send their children to the school. This is to be maintained with

tolerance having the character of Pancasila and the 1945

Constitution.

 The school continues to implement and accept students with

inclusion disability, and we are also open for special service

disability. There is no problem with that because we have one in

our school, and we cooperate with the Sports Education Service
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Office (Dinas Pendidikan Olahraga/Dikpora) to manage such

inclusion children by using a persuasive approach.

 There is a term of RSBI by class, so that it can be compared

between the RSBI that has already been privately managed, and

the purely private RSBI. Nothing significant has happened between

both of them, in the sense contradiction, grouping or discrimination

issues, because I treat them all equally. However, the headmaster,

teachers, and employees shall provide same services to all

students.

 Furthermore, the school also has a program of local culture going

international. During the time after exams at our school, both RSBI

and the others join together into the world of agriculture ranging

from plowing, cultivating the soil, and later it is told chronologically

starting from planting until the plants become food. RSBI will also

share with the others in the exchange of reports so as to improve

the discourse in the school, in which local content can be promoted

to go international, so that the children will think, "Oh, this is how to

grow rice," then in English it is expressed this way, "Oh, this is how

to cultivate salak pondok.” They will know how to introduce such

thing to foreigners.
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 Similarly, it is extraordinarily exceptional to detect the soil layers

that exist at Pantai Parangtritis. Thus, we invite the children to go

there for one night and two days, starting from day and night we will

encourage them by saying "Look at the wind blowing strongly," just

like that. If it is understood, "You are learning by using the foreign

language with theories from overseas, you will be able to process

the local findings to be the international findings." Moreover, the

invention of wind power with windmills has been known in Bantul. It

is interesting. Even once when RSBI performed an outbound, I

predicted if someday, there is a tsunami, what will happen to you?

What will you do? Because of what? Sea waves have tremendous

power. This theory does not exist in Indonesia, but that theory

comes from a foreign language, which is why it is important for you

to study a foreign language. And incidentally after a week, the

tsunami occurred in Aceh and the earthquake occurred Jogja. It

really did happen.

 This is not to mention that we provide the education characteristics

starting from the instillation of religion since they enter the gate to

the inside, when all students’ activities are stopped. Instead, we

read the Koran together, all the teachers, employees, so that the

gate is closed only to pacify the soul to be good educators for the

teachers, and to be good students before studying, and we build
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their religious mentality. It can be proven, from 07.00 until 07:40

am.

 The difference is that RSBI children are getting more self-confident

in terms of skills, and they are different, plus the linguistic materials.

In addition to that, the community is happy with the program,

although by using the screening test in the service system,

because, to enter RSBI, it is expected to be in line with the

instructions, having the average scores of 7.0. Although there will

be physically disabled children and others, it is okay, no problem, it

means that I accept and I believe in them. Whereas RSBI is the

Plus National Standard School (Sekolah Standar Nasional/SSN

Plus). What is the plus? It may be the culture, science, and

anything, for example if there is an Olympics and others,

recruitment is usually from RSBI first, later if RSBI is unavailable,

then it will be delegated to others. There are two types of Olympics.

There is a special RSBI Olympics, and there is a general Olympics.

RSBI Olympics is for RSBI schools, and Yogyakarta conveys as

such, and there are two schools in Yogyakarta. The first is SMP

Muhammadiyah 2 Yogyakarta, and the second is SMP Pangudi

Luhur 1 Yogyakarta. It means that if there is such information, we

will discuss it, we will discuss it with the persyarikatan (association)

and since SMP Muhammadiyah 2 is under persyarikatan, and from
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the approach of persyarikatan, finally we will receive the duty, while

the difference is that it is Rp200,000.00 for the general one and

Rp250,000.00 for RSBI. As the class is also different, the students

are different, we procure that if it is possible, in cooperation with

universities, the teachers are trained to speak English well and to

teach well, so that the teachers obtain a plus skill. Who knows if he

will get a job or become a teacher for foreigners in our country.

2. Akhmad Solihin

 Witness is the Headmaster of SD RSBI Menteng 01, Central

Jakarta,

 In the process of Admission of New Students (Penerimaan Peserta

Didik Baru/PPDB) in SDN RSBI Menteng 01, the school does not

collect the registration fee. in other words, it is free of charge

because all registrations are conducted online. The requirements of

PPDB are based on the decision of the head of service office,

among other things concerning the age and they apply to all

qualified citizens. Thus, it is not only for those who live near the

school, but also for all those who meet the administrative

requirements. To date, the ratio of applicants to the capacity is

unbalanced, in our experience, the ratio could usually reach one to
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five. Therefore, SDN 01 Menteng Jakarta conducts a selection

process. The Selection Materials are prepared by a team consisting

of kindergarten teachers, and first grade teachers appointed by the

Education Service Office of the Special Capital City Region

(Daerah Khusus Ibukota/DKI) of Jakarta. The materials are

adjusted to the kindergarten curriculum. Once the selection process

is completed, the result scores of all participants are uploaded to

the website of PPDB of the Education Service Office of DKI Jakarta

Province, the passing of which will be processed and determined

by the Education Service Office of DKI Jakarta Province.

Thereafter, the selection result of the admission of new students

will be announced in the website of PPDB DKI. It is clear that the

PPDB selection results have nothing to do with the issue of new

students’ contributions or anything related to finance. Therefore, if

someone says that the new students’ registration is charged, it is a

big lie because the process is online and constantly monitored by

the Education Service Office of DKI Jakarta Province. PPDB at

SDN Menteng 01 is usually held in May before the new school year

begins.

 The issue of commercialization in an international standard

elementary school pilot project (Rintisan Sekolah Dasar Berstandar

Internasional/RSDBI). In accordance with the Circular Letter of the
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Head of Service Office of DKI Jakarta Province, to fulfill operational

costs and procurement of facilities and infrastructures of the school

to meet the standards of RSBI, SD RSBI Menteng 01 may collect or

solicit education contributions from the society concerned with

education. We would like to say that the so-called society

concerned with education is not only the students’ parents, but we

also gather concerns from the business and industrial sector in

Jakarta.

 The activity of collecting or soliciting education contributions from

the society is performed by the school committee, rather than by

the headmaster or the teachers. The contributions are not

compulsory or in other word, it is voluntary. The provision

concerning the amount of contributions of the society concerned

with education, students’ parents, is the result of discussions

between the school committee and the students’ parents based on

school programs discussed in the school committee. The school

committee meeting by the school committee management along

with the new students’ parents is held in October, while the

admission of first grade is conducted in May and June. Therefore, it

is clear that the admission of new students has nothing to do with

the contributions given by the parents. Although the average

amount of contribution per students is determined in the school
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committee meeting, the reality is that there are no equal

contributions because we adhere to the cross-subsidy system. It

means that the haves help the have-nots, the rich help the poor.

This is the system in SDN RSBI Menteng 01. We even free some

students from all charges in education financing, and the related

students’ needs are even assisted by the school, such as books

and other learning tools. We treat the related students equally with

other students without any discrimination, and because they have

potentials in certain field like sports, they often represent the school

in competitions and follow the activities and competitions in

accordance with their abilities and talents.

 The values forming the basis for all subjects are the same, namely

based on the values of Pancasila and the 1945 Constitution.

Moreover, if we view the subject of Civics Education (Pendidikan

Kewarganegaraan/PKN) and Social Sciences (Ilmu Pengetahuan

Sosial/IPS), there are special basic competences discussing the

concepts and implementation of the values of Pancasila and the

1945 Constitution. We also have a program that we call as learning

from the first-hand learning sources. For example, we invite the

students to learn directly to the state institutions, such as the

General Election Commission (Komisi Pemilihan Umum/KPU), the

People's Legislative Assembly (Dewan Perwakilan Rakyat/DPR),
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the Constitutional Court, and the National Commission on Human

Rights (Komisi Nasional Hak Asasi Manusia/Komnas HAM). It is

intended to enable students to gain direct experience from the

sources and it is not only theoretical learning. Natural Sciences

(Ilmu Pengetahuan Alam/IPA) and mathematics are balanced with

bilingual, namely by using Indonesian language and English. Thus,

we emphasize that we do not abandon Indonesian language. It is

intended for enabling the children to compete when following the

competitions at the international level. We know that one of the

international languages is English. Therefore, we support our

children with one of such languages.

 In the programs of the school, we also routinely perform a flag

ceremony on Monday and on major holidays and even RSBI is the

winner in the competition of flag ceremonial procedures for several

times. It proves that RSBI still have the high spirit of nationalism

and patriotism.

 We also teach national and folk songs in music lesson. We also

have a betawi traditional music group (Gambang Kromong). The

Gambang Kromong music group is even able to compete for

several times in the competition of Abang and None in Jakarta. It

proves that SD RSBI Menteng 01 Jakarta is the conservationist of
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the national culture having high nationalism. We also teach the art

of traditional Indonesian dances, in addition to new creation

dances. The delegation of SDN Menteng 01 Jakarta has gone

overseas for several times under the AOV, namely an institution

under the UNESCO as the cultural ambassador of Indonesia to

participate in festivals and competitions at the international level

with exceptional results in our opinion. The cultural ambassadors of

SD Menteng 01 always won Awards and best performance three

times, in the period of 2011-2012, and in 2012.

 Subsequently, it is said that RSBI has a lack of achievements. We

would also like to say that in facilitating an optimal development of

the students, the school creates academic and non-academic

programs. In terms of achievement, SDN RSBI Menteng 01 also

gains the best rating, starting from local, national, South East Asia

regional levels up to the international level. For example, in science

and math Olympics, we won the bronze medal. Then in the Asian

student karate championship, we won the gold medal. In the

national student swimming championship, we won dozens of gold

medals, and in the Robotic Asean championship in Singapore, we

also obtained the best performance. This is not to mention the

achievements at the municipal level and many other achievements

which of course, we do not have enough time to explain on this
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occasion, and such things are also implemented in SD RSBI in

other provinces, Your Excellency. We obtain this information

because SD RSBI in Indonesia has networking.

3. Popo Riyadi

 The witness is the Headmaster of SMPN 1 Magelang City, Central

Java Province.

 RSBI is one of the forms of innovation and acceleration in the

improvement of quality of education as well as provision of

education service constituting the classification of an education unit

which is still a part of the national education system.

 The existence of RSBI at SMP 1 Magelang City also encourages

Magelang people and the students to have more achievements,

either in the academic field or in non-academic field. With the

existence of this RSBI, the quality of our school in fact increasingly

improves because the quality of the teachers, education staff,

parents as well as students improve and they are more encouraged

to make school advancement. The existence of International

Standard School Pilot Project at Junior High School 1 Magelang

City is a model of learning of the teachers. Our teachers will

become more active, creative and innovative in stimulating the
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students to develop their abilities to the maximum possible extent.

Models of presentation, group discussion, e-learning, etc. are the

models of learning conducted at our school.

 Furthermore, the field of school management increasingly improves

so that the involvement of the stakeholders of the school also

increases and the people trust it better. It has a positive impact on

the education service because we implement school-based

management, and empower a transparent and participatory

community so that the management at SMP 1 Malang City is also

documented in the form of best practice video by the Directorate at

SMP and is made as the model of management at the national

level.

 RSBI at SMP 1 Magelang City causes the competence of teachers

and education staff to continuously improve. Consequently, it may

provide a service which is more qualified and also has an impact on

the improvement of the intellectual life of the nation as the

professional competence of our teachers increasingly improves

their expertise. Their pedagogic competence and the method of

their learning also improve. Furthermore, Magelang people are also

entitled to obtain education. Moreover, not only Magelang people,

but also the people around them are entitled to obtain education. If
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the number of enrollers is greater than the capacity, we will make a

selection. In our place, the enrollers are more than 500 persons. In

fact, we only accept 168 persons so that we must make a selection.

 With respect to the opinion that the education unit of the RSBI is

inconsistent with the state’s obligation to develop the intellectual life

of the nation, our response is that, SMPN 1 Magelang implements

education relating to human rights, gives freedom to the students to

express themselves, develops creative ideas, works, develops the

culture of this nation, and does not make any discrimination in

providing services to the public which, among other things, are

implemented by us in the subject of Religion. We also implement it

in our curriculum. There is the subject of Religious Education. We

serve all faiths. The subject of Civics Education (Pendidikan

Kewarganegaraan/PKN) is expected to develop the spirit of

nationalism. We also hold a flag ceremony every Monday and on

national days so that the spirit of nationalism is also continuously

maintained. On the subject of Arts and Culture, we also keep

implementing and teaching that we are expected to keep

maintaining the culture and identity of Indonesian nation. We have

Javanese language subject because we are in Central Java. The

mother tongue and cultural heritage of this nation are expected to

be maintained.
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 RSBI SMP 1 Magelang City further develops the complete

personality of students and character education implemented by

the way of integrating them with the subjects. In daily activities,

such matters are expected to increasingly enhance the personality

of students in order to become independent, strong, responsible

and honest persons. We have conducted the development of

personality with counseling services, extracurricular services, and

management services. Discipline and responsibility are developed

with scouting activities, martial arts, self-defense arts (pencak silat),

karate, etc. For the development of future career of students, we

make an activity called career day and for social development,

there is a social activity. The students’ creativity is developed with

small project activities, and many more.

 The third one is that RSBI gives raise to dualism of education

system in Indonesia. Our response is that RSBI at SMP 1 does not

apply an international curriculum, but it applies the school-based

curriculum of SMP 1 Magelang City. At SMP 1 Magelang City, they

speak Indonesian language in daily learning. Only the subjects of

Mathematics, Natural Sciences are delivered bilingually. It means

two languages, Indonesian language and English language, not

entirely in English language. The maximum use of English
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language is 30%. SMP 1 Magelang City does not purchase any

license for accreditation from any foreign country, IBO (International

Baccalaureate Organization), Cambridge. No, it does not. We

implement national curriculum by national-based exam, and also

exams which are created by the Directorate of Management of

Junior High School (Direktorat Pembinaan Sekolah Menengah

Pertama/PSMP), rather than from foreign countries.

 RSBI is a new form of education liberalization. Our response is that

SMP 1 Magelang City does not collect contributions from the

parents, but the parents participate in the form of voluntary

donations expressed in their own letters. The example of the

parents’ statement letter is attached to the evidence. The parents

write their own written statements, the school does not make a

blank for them.

 RSBI at SMP 1 Magelang City exempts poor students from the cost

of education. It is obvious those incapable to pay do not pay

contribution. Some of those economically capable even do not pay.

The International Standard School Pilot Project of Junior High

School 1 Magelang City seeks scholarships for poor students,

which among other things are scholarship for poor students,

scholarship for gaining achievement, and even in the form of
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allowance for transportation cost of students. We make efforts to

cooperate with Bank of Magelang City, the alumni, the community,

and even the teachers, as well as the employees also to provide

scholarships for our students.

 The Student Board Organization (Organisasi SIswa Intra

Sekolah/OSIS) of SMP 1 Magelang implements social care in the

form of social activity, which is to help the poor by giving clothes,

books, spectacles, and even by renovating houses of the parents

who are needy. Business capital is provided in order to develop the

social life of our students. Accordingly, the contributions are from

the parents who are willing to donate.

 RSBI leads to discrimination and castelike classification in the field

of education. Our response is that in organizing the selection of

new student admission, RSBI at SMP 1 Magelang City, the

selection is based on the written test of subjects, integrated written

tests and bonus of championship achievement, not based on the

financial capability of the parents or the amount of their

contributions, and we do not conduct interview tests in order to

measure the capability of the parents. The admission of new

students in RSBI at SMP 1 Magelang is without discrimination in

favor of rich families, poor families, race, ethnicity, class, religion,
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officials of the People’s Legislative Assembly, etc. Evidence is

attached to the leaflet of PPDP which we provided. RSBI at SMP 1

Magelang City does not discriminate the class distribution. The

classes are not divided for clever students only, for students who

are not very clever only, etc. However, the class distribution is

conducted randomly and equally in accordance with the students’

ability so that the students are expected to give to and receive from

each other.

 The sixth one is that RSBI potentially eliminates the national

identity using Indonesian language. Our response is that in the

daily learning process, RSBI at SMP 1 Magelang uses Indonesian

Language. The use of English language for mathematics and

science is only 30%.

 The existence of RSBI causes achievements at SMP 1 Magelang

City to increasingly improve. It is proven that before the existence

of International Standard School Pilot Project, the national test

score was at the 5th position at the level of Central Java Province,

but after the existence of RSBI, the score is always at the first

position at the level of Central Java Province. Moreover, in Year

2009/2010, we were able to achieve the 5th position at National

level, and the 3th position for public schools at the National level in
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2010/2011. Your Excellency, we have other achievements. Prior to

RSBI, we never had any achievement at the professional level, but

now, thank God, despite it is only a few times, we already reached

the international level. We also achieved National Olympics gold

medals, Olympics silver medals and National Olympics bronze

medals. Moreover, we also have an achievement at the

international level, namely Aero International Robotic Olympiad.

Our students once traveled to Turkey for a presentation of the

International Robotic Competition, and also Math Competition at

the international level.

 As for the difference between National Standard School and RSBI,

we would like to say in general that in principle, RSBI is national

education standard, it is the same with National Standard School,

having strength and superiority. The superiority is, among other

things, the standard of graduate competence. While the standard of

graduate competence of National Standard School is only 22

points, RSBI has 22 plus 2 points. The 2 additional points are the

competence in the fields of Information and Technology (IT). The

second one is the competence in its strength, creativity and self-

discipline.
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 SBI clearly has competence in the field of foreign language. It has

English language skill more than the national standard schools. The

third one is that there is more competence in the fields of

Information and Communication Technology (ICT). ICT is used not

only to learn ICT itself, but also it is used to access learning.

 Another achievement of our students is that they were also invited

by the British Council to Taiwan for the activity of connecting

classroom online. It is an achievement. Our students were also

invited to join an international painting contest in Singapore. These

show that RSBI has many advantages.

 In the standard of learning process, active learning is our strength.

Students are active to learn using e-learning, their electronic

learning it. Your Excellency, in the standard of assessment, we do

not take an assessment from any foreign country. We take an

advantage of online-based assessment although it is still in the pilot

project, and we utilize the assessment and it is verified by the

Directorate for Development of National Education Standard

(PSNP).
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In the standard of management, we have sister-school relationships

with other schools within the country. There are sister schools in

foreign countries but they are not compulsory.

4. Prastowo

 He is the Headmaster of SMAN (Public Senior High School) 1

Tangerang which is one of senior high schools of RSBI in Banten

Province since 2006. The Witness has been assigned as the

Headmaster of Public Senior High School 1 Tangerang since the

school was designated as RSBI so that we hopefully can give a full

description regarding the situation before and after the operation of

RSBI.

 Prior to the existence of RSBI, this SMAN 1 Tangerang had two

special classes which were principally intended for preparing

children who have more potentials than others in order to obtain

services in accordance with their needs.

 Subsequently, in 2006, the witness was also assigned at that

school. The witness was given a direction by the Mayor to make the

program of RSBI successful. Furthermore, we made a conversation

like this in our community regarding what RSBI is and what our

strategy is to achieve it.
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 At that time, as the headmaster, I underlined several matters. The

first one is that RSBI is the improvement of quality. Accordingly, we

already had two classes deemed to have so much better quality

than other classes because we have 21 classes. The two classes

are the pioneers of the so-called schools having improvement of

quality.

 Nevertheless, after the existence of RSBI, we agreed that the

classes would be merged. Their standard of services is the same

as the two classes. Accordingly, we do not recognize the class of

International Standard School Pilot Project to date, or the entire

classes have the same services, namely class of RSBI. We have

implemented it since the academic year of 2007. After we have

carefully examined it, we use the same services for all classes.

Consequently, if there is a kind of difference according to the

statement of the Petitioners, there has been no difference at our

school since 2007.

 Although it is RSBI, the cost of education should not be expensive

so that we will recount it. At first, the starting year contributions of

the two classes were Rp3,500,00.00 up to Rp7,000,000.00. Their

School Fee (Setoran Penyelenggaraan Pendidikan/SPP) was also

in a large amount.
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 Since 2007 to date, every new student at our school only pays

School Fee of Rp350,000.00 and contribution of Student Board

Organization determined by the Student Board Organization in the

amount of Rp120,000.00 per year. Consequently, new students

going to our school only pay Rp470,000.00 and this amount is

relatively affordable because the students generally have

motorcycle in Tangerang, and the installment of a motorcycle was

approximately Rp500,000.- in that year. Accordingly, the witness

assumes that the school fee at our school is so much more

inexpensive than such installment, and thank God, we can maintain

such financing up to this year. Apparently, our financing also gets

much assistance from the alumni, the Regional Revenue and

Expenditure Budget (APBD), etc.

 There are two indicators of poor student. The first indicator is

he/she has a multi-purpose card issued by the local government

that such student is poor and he/she shall be free from the fee. The

second indicator is that those who are specially request to us that

the student is poor and we have administered it without too

complicated bureaucracy. The student only reports to the

headmaster and subsequently a recommendation letter is issued by
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the sub-district office as the evidence. Accordingly, we certainly

guarantee that his/her books and uniform are free.

 In 2008, our learning process used Indonesian Language and did

not use English language which was introduced as science

terminology. What does it mean? It means that the specific English-

typical terms must be mastered by the students.

 Furthermore, we also introduce Indonesian Language to

communities overseas because coincidentally, we have sister

schools in Australia and we chose schools teaching Indonesian

Language there, namely schools in Bunbury and also Macksville. In

our cooperation, we have been asked to develop the learning of

cultural English language for them and we have asked them to

develop the learning of English language in our place so that the

cooperation will benefit both.

 Moreover, we also have an obligation to these sister schools,

namely to teach Indonesian culture to them. Consequently, if they

come to Indonesia, they shall perform what they learned when we

went there. Accordingly, if we come to Australia, for example, we

teach Saman dance, and they must perform such Saman dance
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when they visit us. When they come to Indonesia, they must speak

Indonesian language and vice versa.

 Furthermore, if there is a claim that RSBI may reduce the sense of

nationalism as the rumor says, in my opinion, it is already explained

by the previous expert as at our school. The Honorable Court,

KPSP is our curriculum and we attach it. The curriculum is the

same with the curriculum of other schools, only that there is

curriculum enrichment from Cambridge. Thus, the method is that

we make a mapping of what Cambridge has and what we have.

Apparently, we have only a bit difference with Cambridge, namely

the profundity.

5. Sulasim

 The witness is the parent of a student named Maulana Aziz

Aryadinata, XII IPA grade of Public Senior High School 1

Tangerang.

 The cost of RSBI is  affordable for the witness, with the school fee

of Rp350,000.00 per month and the contribution for the Student

Board Organization of Rp120,000.00 per year, and the witness

hopes that his son will get scholarship to study abroad.
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 The witness as the parent can only facilitate and support the desire

of his son. Now, the son of the witness is accepted in UIN

(Universitas Islam Negeri) Jakarta through Interest and Ability

Tracing (Penelusuran Minat dan Kemampuan/PMDK).

6. Agus Salim

 based on the experience, in workshops or technical guidance we

have routinely attended, the schools of International Standard

School Pilot Project constitute activities of coordination,

symbolization, evaluation and continuous development organized

by the Management of Junior High School. It has been expressly

explained that their qualification is divided into three categories

which, among other things, are that a school having quality below

Junior High School is called SBM or potential school, a school

whose quality complies with or the same with junior high school is

called National Standard School, and the third one is that a school

whose quality is beyond junior high school is called International

Standard School. Meanwhile, RSBI is a basic school developed to

become International Standard School.

 SMP 1 Lumajang is of the opinion that such qualification is not

intended to differentiate one school from other schools, but it is
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further intended to provide guidance and evaluation in the end of

the year of activity in accordance with the needs of each school

category. SMP 1 Lumajang which is still classified as RSBI is

particularly expected and even obligated to be able to exceed

national standard junior high school by developing itself through

benchmarking with superior schools from and within the country or

overseas and by not leaving or eliminating the existing identity of

the school in accordance with local wisdom and superiority.

 SMPN 1 Lumajang is located at the Slope of Semeru Mountain

Lumajang, at Jalan H.O.S Tjokroaminoto 159, Lumajang to be

exact. The school is categorized as RSBI as stipulated by Decree

Number 230/C3/Kep/2008 as from February 8, 2008. RSBI thinks

globally and acts locally. In the implementation of RSBI Lumajang,

at our school board, we operate a plus junior high school which is

deepened, enriched, developed, and extended or it “thinks

globally”, and is still based on Pancasila, the 1945 Constitution, the

Unitary State of the Republic of Indonesia, and Bhineka Tunggal

Ika, and we survive and maintain the local superiority or to “act

locally”.

 As an illustration of the “think globally and act globally”, we claim

that it is the only junior high school which has creativity, innovation
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and the way to compare between traditional art and information and

technology. At that time, we saw that our children already tended to

the fields of information and technology. It seemed that gamelan

was extremely outside them. The art of gamelan was deemed as

ndeso (plebeian) art. It is an art of old people which is out of date.

This is pretty worrisome. Accordingly, we as the teacher board tried

to create something which the make children still enjoying the world

of information and technology also enjoy gamelan. The result was

that our gamelan called gamelan IT was created.

 There is no ISO. We have ISO:9001 2008. We show to the

community that SMP 1 Lumajang is a school which can serve the

community well so that we are given an award by the Head of

Lumajang Regency as a good public servant at the regency level.

Thereby, the community is increasingly infatuated with us, “Oh, so

this is RSBI, which has culture, with its institution, teachers and

also students have achievements.” Thus, RSBI that we have is

RSBI which is really cultured.

 Related to the use of language, we still uphold the use of

Indonesian Language and local language. Indonesian Language is

the language which can represent its nation. Culture can represent

the local language. In respect of the dynamics of the development
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of international languages, we are of the opinion that hopefully it

does not remove the majority of our students.

 We preserve the education of local content in line with the

existence of Indonesian Language as national language and the

use of English language as an international language. At our

school, Javanese language is a compulsory local content subject

which is habituated two hours per week for VII grade, VII grade and

IX grade. Mandarin language is an optional local content subject

which is learned two hours per week for VII grade. Arabic language

is an optional local content subject which is learned two hours per

week. English language is a compulsory subject for VII grade which

is learned for four hours, and five hours for VII grade, VIII grade

and IX grade. Indonesian language is learned five hours per week

for VII grade, VII grade and IX grade.

 The learning of local language which is Javanese language,

national which is Indonesian language, and foreign languages

which are English language, Mandarin language and Arabic

language is implemented in a balanced manner in the context of

preserving local and national languages. SMP 1 Lumajang does not

only measure the quality of learning by the mastery of foreign

languages, but also local languages and Indonesian language.
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SMP 1 Lumajang realizes that both local languages and national

language will never be excluded in the learning process at school.

By properly understanding the languages, local languages are to

develop local identity, national language is to develop national

identity and the spirit of patriotism, foreign languages are

developed and understood as the measure to prepare the students

to become global citizens (think globally).

 This RSBI indeed runs a really good program. Accordingly, it is a

pity if we must hear that several matters related to the issues of

International-Standard School Pilot Project must be blown up.

[2.4] Whereas the Court has read the statement of the Peoples’

Representative Assembly undated, May 2012 received at the Registrar’s Office

of the Court on May 23, 2012, which principally describes the following matters:

A. THE PROVISION OF THE NATIONAL EDUCATION SYSTEM LAW

BEING PETITIONED FOR REVIEW AGAINST THE 1945

CONSTITUTION OF THE REPUBLIC OF INDONESIA.

In their petition, the Petitioners petition for judicial review of Article 50

paragraph (3) of the National Education System Law.
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Article 50 paragraph (3) of the National Education System Law reads

as follows: “The Government and/or local governments shall organize at

least a unit of education at all levels of education, to be developed further

as an international standard education unit.”

B. THE CONSTITUTIONAL RIGHTS AND/OR AUTHORITY CONSIDERED

BY THE PETITIONERS TO HAVE BEEN IMPAIRED BY THE COMING

INTO EFFECT OF THE NATIONAL EDUCATION SYSTEM LAW

The Petitioners in the petition a quo convey that their constitutional rights

have been impaired and violated or, such is impairment is at least

potential in nature which, pursuant to logical reasoning, can be assured of

occurring by the coming into effect of Article 50 paragraph (3) of the

National Education System Law, which principally describes the following

matters:

1. An international standard education unit is inconsistent with the

spirit of the 1945 Constitution, particularly in respect of the

obligation of the state in the context of developing the intellectual

life of the nation. The obligation of the state is not only in respect of

the formulation of the National Education System Law, but also in

respect of the guaranteed realization of the rights of the citizens.

The state shall be obligated to prepare all facilities and sufficient
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budget so that the citizens may access education well and properly.

(vide the Petition a quo pages 25-26).

2. SBI and RSBI are the forms of education liberalization. The soul

and spirit of SBI and RSBI are commercialization of education by

bringing the parties implementing education as the market actors.

The Government which should become the main factor in the

implementation of education is only positioned as the facilitator

(vide the Petition a quo page 33).

3. SBI and RSBI cause dualism of education system because the

national education system becomes national education system and

international standard education system. Whereas, both education

systems have differences, namely that international standard

schools apply international curriculum and use international

language which is English language as the language of

communication. The Government shall also expend costs to

purchase curriculum licenses from foreign parties which have an

impact on increasing the burden of education costs. Meanwhile,

public or national schools apply the national curriculum and use

Indonesian language as the language of communication. (vide the

Petition a quo page 28).
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4. An International Standard Education Unit potentially eliminates the

Identity of Indonesian Nation Using Indonesian Language. The use

of English language in the learning process has destroyed the

students’ competence in Indonesian language (study of Hywel

Coleman, an education consultant of the British Council and a

lecturer in the University of Leeds, England, Year 2011). Indonesia

should prepare students having international-based knowledge who

are proud of their national culture. English language is exactly

acknowledged as international language, however, such matter

does not reduce the obligation of the state through the national

education system to maintain and develop as well as use

Indonesian language at schools. (vide the Petition a quo pages 40-

41).

5. An International Standard Education Unit gives rise to

discrimination and castelike classification in the education field.

Every citizen shall have equal opportunity to acquire quality

education and shall not be discriminately limited by the economic

aspect and social status of a person. Nevertheless, in practice, the

selection conducted by SBI and RSBI not only concerns intellectual

ability, but it selects the financial capacity of the parents of

prospective students. This is because RSBI and SBI collect basic

fees, building fees and education fees.  Whereas, the prohibition of
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discrimination in the field of education is regulated in Article 13 of

the Covenant on Economic, Social and Cultural Rights of the

United Nations. Whereas, the efforts to acquire qualification

education shall be human rights of every person. Accordingly, any

form of discrimination against citizens, including in the field of

education, may be classified as human rights violation. This

provision expressly regulated by Law Number 39 Year 2999

concerning Human Rights or the Human Rights Law (vide the

Petition a quo pages 35-38).

6. The existence of the term international standard is often translated

as being foreign or non-Indonesian, which will subsequently have

an impact on the aspect of application of foreign curriculum.

Whereas, Nunan, 1987, defines curriculum as a product to be

taught, a process to obtain material and methodology, or a phase of

a plan for a program. Meanwhile, according to Jack C. Richards,

1996, curriculum is the philosophy, purpose, design and

implementation of a program. Whereas, when the philosophy,

purpose and design of a program are imported from other

countries, in this case, OECD countries,  the philosophy, purpose

and design of a program are not certainly in accordance with the

condition of Indonesia. The situation and condition of the countries

of the OECD will not be the same with the condition of the Unitary
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State of the Republic of Indonesia. Meanwhile, curriculum is a

process of development, revision, maintenance, renewal which is

continuous in nature and which has a cycle to the extent that such

curriculum still exists. Thereby, it is unlikely that a curriculum can

be unconditionally applied without any adaptation process, let alone

without involving the inputs from teachers, and especially students

as the output of the process itself. (vide Petition page 29).

The Petitioners consider that the provision of Article 50 paragraph (3) of

the National Education System Law is inconsistent with Article 28C

paragraph (1), Article 28E paragraph (1), Article 28I paragraph (2), Article

31 paragraphs (1), (2) and (3), and Article 36 of the 1945 Constitution,

which read as follows:

- Article 28C paragraph (1) of the 1945 Constitution, “Every

person shall be entitled to develop him/herself through the

fulfillment of their basic needs, shall be entitled to obtain education

and to enjoy the benefits of science and technology, arts and

culture, for the enhancement of the quality of their life and for the

welfare of humankind”

- Article 28E paragraph (1) of the 1945 Constitution, “Relations of

authority between the central government and the provincial,

regency, and municipal governments, or between provinces and
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regencies and municipalities, shall be regulated by law with due

observance of the special characteristics and diversity of the

regions”

- Article 28I paragraph (1) of the 1945 Constitution, “The right to

life, the right not to be tortured, the right to freedom and thought

and conscience before the law, the right to have a religion, the right

not to be enslaved, the right to be recognized as a person before

the law, and the right not to be prosecuted under retroactive law

shall be human rights which may not be prejudiced under any

circumstances whatsoever”.

- Article 31 paragraphs (2) and (3) of the 1945 Constitution,

“Every citizen shall be obligated to follow basic education and the

government shall be obligated to finance it”

- Article 31 paragraphs (2) and (3) of the 1945 Constitution, “The

Government shall manage and organize a national education

system which enhances faith and devoutness as well as noble

character in the context of developing the intellectual life of the

nation, which shall be regulated by law”.

- Article 36 of the 1945 Constitution, “The language of the State

shall be Bahasa Indonesia”.
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C. STATEMENT OF THE PEOPLE’S LEGISLATIVE ASSEMBLY OF THE

REPUBLIC OF INDONESIA

Whereas with regard to the arguments of the Petitioners as described in

the petition a quo, the People’s Legislative Assembly presents its view by

first describing the legal standing which can be explained as follows:

1. Legal Standing of the Petitioners

Qualifications which must be fulfilled by the Petitioners as parties

has been regulated in Article 51 paragraph (1) of Law Number 24

Year 2003 concerning Constitutional Court (hereinafter referred to

as the Constitutional Court Law), stating that “The Petitioners shall

be the parties considering that their constitutional rights and/or

authorities have been impaired by the coming into effect of a law,

namely:

a. individual Indonesian citizens;

b. customary law community groups insofar as they are still in

existence and in line with the development of the

communities and the principle of the unitary state of

Republic of Indonesia regulated in Law;
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c. public or private legal entities; or

d. state institutions;

The constitutional rights and/or authorities referred to in the aforementioned

provision of Article 51 paragraph (1) is confirmed in the elucidation thereof,

namely that “referred to as “constitutional rights” shall be the rights regulated in

the 1945 Constitution of the State of the Republic of Indonesia.” The provision in

the Elucidation of Article 51 paragraph (1) confirms that only rights explicitly

regulated in the 1945 Constitution are included in the “constitutional rights”.

Therefore, pursuant to the Constitutional Court Law, for persons or parties to be

accepted as Petitioners with legal standing in the petition for review of Law

against the 1945 Constitution, they must first explain and substantiate:

a. Their qualification as Petitioners in the petition a quo as referred to in

Article 51 paragraph (1) of Law Number 24 Year 2003 concerning the

Constitutional Court;

b. Their constitutional rights and/or authorities as referred to in the

“Elucidation of Article 51 paragraph (1)” which are considered to have

been impaired by the coming into effect of Law.



324

With regard to the parameters of constitutional impairment, the Constitutional

Court has provided the definition and limitation of constitutional impairment due

to the coming into effect of Law which must fulfill 5 (five) requirements (vide

Decision Number 006/PUU-III/2005 and Number 011/PUU-V/2007) namely as

follows:

a. the existence of constitutional rights and/or authorities of the Petitioners

granted by the 1945 Constitution;

b. the Petitioners consider that such constitutional rights and/or authorities

have been impaired by a law being reviewed;

c. whereas the impairment of such constitutional rights and/or authorities of

the Petitioners is specific and actual in nature or at least potential in nature

which, pursuant to logical reasoning, can be assured of occurring;

d. there is a causal relationship (causal verband) between the impairment

and the coming into effect of the Law petitioned for review;

e. it is likely that with the granting of the petition, the argued impairment of

such constitutional rights and/or authorities will not or will no longer occur.
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If the aforementioned five requirements are not fulfilled by the Petitioners in the

case of Judicial Review a quo, the Petitioners do not have the qualification of

legal standing as Petitioners.

In response to the petition of the Petitioners a quo, the People’s Legislative

Assembly views that the Petitioners must be able to first prove that they are truly

the parties who consider that their constitutional rights and/or authorities have

been impaired by the coming into effect of the provision petitioned for review,

particularly in construing the existence of impairment of their constitutional rights

and/or authorities as an impact of the coming into effect of the provision

petitioned for review.

With regard to legal standing of the Petitioners, the People’s Legislative

Assembly is of the opinion that the Petitioners do not have legal standing with the

following explanation:

1. The People’s Legislative Assembly is of the opinion that there are no

constitutional rights or authorities of the Petitioners granted by the 1945

Constitution which have been impaired by the coming into effect of Article

50 paragraph (3) of the National Education System Law. The People's

Legislative Assembly does not see any constitutional rights and authorities

which are specific and actual in nature or at least potential in nature which,

pursuant to logical reasoning, can be assured of occurring, neither does it

see any causal relationship (causal verband) between such impairment
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and the coming into effect of the Article 50 paragraph (3) of the National

Education System Law.

2. Whereas the argued impairment of the Petitioners is not caused by the

norms contained in the provision a quo, since it is clear that Article 53

paragraph (3) of the National Education System Law stipulates that the

level of international standard education is not the only education unit at

all levels of education, so as to oblige every person to obtain education in

international standard education unit. Article 53 paragraph (3) of the

National Education System Law constitutes the improvement of one

education unit at all levels of education to become international standard

education unit and it is optional or alternative in nature. Therefore, there is

no obligation for every person to obtain education in such international-

standard education unit. If a person does not receive education in

international standard school, he/she can still obtain education in another

education unit with the quality of international standard education in

accordance with the socio-economic ability of each person (Article 35 of

the National Education System Law).

3. Based on the description above, the People's Legislative Assembly is of

the opinion that the Petitioners do not experience constitutional

impairment. Therefore, we request Your Excellency Chairperson/Panel of

Constitutional Court Justices to declare that the Petitioners do not have
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legal standing in filing the petition a quo, and accordingly, it is proper for

Your Excellency Chairperson/Panel of Constitutional Court Justices to

declare that the petition of the Petitioners cannot be accepted (niet

ontvankelijk verklaard);

D. JUDICIAL REVIEW OF THE NATIONAL EDUCATION SYSTEM LAW

With regard to the petition for judicial review of Article 50 paragraph (3) of

the National Education System, the People’s Legislative Assembly gives

the statement as follows:

1. The Preamble to the 1945 Constitution states that one of the goals

of The Unitary State of The Republic of Indonesia is to develop the

intellectual life of the nation. Therefore, one of the aspects of

national development currently implemented is the development in

the field of Education in order to develop the intellectual life of the

nation. Education is one of the efforts to enable humans to develop

their self-potential through the process of learning and/or other

methods known or recognized by the community. The function of

national education is to develop the ability and create the character

as well as the civilization of a dignified nation in the context of

developing the intellectual life of the nation, aimed at developing

the potential of the student so that he/she becomes a person who is

faithful and devoted to The One Almighty God, having noble
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character, healthy, educated, skilful, creative, independent and who

becomes a democratic and responsible citizen.

2. In order to implement the mandate of the 1945 Constitution, the

Government along with the People's Legislative Assembly

formulated the National Education System. The formulation of the

National Education System Law was based on the consideration

that education system had to be able to guarantee the even

distribution of opportunity for education, quality improvement as

well as the relevance and efficiency of education management in

facing challenges in accordance with demands for change in the

local, national and global life. Therefore, it is necessary to renew

education in a planned, directed and sustainable manner.

3. Subsequently, in the context of facing the globalization era which is

inevitable, legislators anticipate it by formulating a number of

policies expected to be able to prepare Indonesian nation in facing

global competition. The most strategic policy is pioneering the

application of education program in elementary school and

secondary school which enables the graduates to be prepared for

participating in international arena and global competition. Such

school is then called International Standard School Pilot Project

commonly known as SBI and RSBI. The implementation of
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RSBI/SBI is not inconsistent the spirit of developing the intellectual

life of the nation, but rather, it strengthens and develops the

intellectual life of the nation which is capable of competition and

which will not be defeated by the superiority of education system in

other countries. Article 53 paragraph (3) of the National Education

System Law explicitly states that “The government and/or local

governments administer at least one education unit in all levels of

education to be developed as international standard education

unit”.

4. In their petition, the Petitioners assume that the international

standard education unit is inconsistent with the spirit of the 1945

Constitution, particularly in relation to the state’s obligation to

prepare all facilities and budget which are sufficient for the citizens

so that they can access education well and properly. The People’s

Legislative Assembly disagrees with the Petitioners and the

People’s Legislative Assembly views that right to education is the

human right of every man which has been guaranteed in the

preamble to the 1945 Constitution as well as in the corpus thereof.

Therefore, every person is entitled to obtain education, to select

education and teaching [Article 28C paragraph (1), Article 28E

paragraph (1) and Article 31 paragraph (1) of the 1945

Constitution]. With the principle “education for all”, every citizen
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has the right to obtain education. Compulsory education program is

the realization of right to obtain education and to provide evenly-

distributed opportunity for education.

5. Further, it is necessary to explain that RSBI and SBI do not give

rise to assumption of discrimination and castelike classification in

the field of education, since the selection of prospective student for

admission provided by SBI and RSBI takes account of the

intellectual ability and focuses on the competence of prospective

students. International standard school and international standard

school pilot project are intended for every person without exception,

even the poor will be exempt from charges of tuition fee. This is in

accordance with Article 31 paragraph (2) of the  1945 Constitution

stating that every citizen shall be obligated to follow basic education

and the government shall be obligated to finance it. In fact,

international standard schools are obligated to allocate scholarship

or education cost assistance for Indonesian-citizen students that

have high academic potential but are economically unable to

access education. Assistance will be given to a minimum of 20% of

total number of students. Accordingly, all the assumptions of the

Petitioners that SBI and RSBI are forms liberalization of education,

and that the soul and spirit of RSBI and SBI constitute
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commercialization of education, and that the organizers of

education are market actors, are unjustifiable.

6. This is also the case with the use of curriculum. Article 35 of the

Law a quo has answered the challenge and demand of change in

the national and global life. The National Education System Law

provides that education system refers to national education

standard. National education standard is the minimum criteria

concerning education system in the entire jurisdiction of the Unitary

State of the Republic of Indonesia and Article 36 of the Law a quo

stipulates that the curriculum is improved by referring to the

national standard. Therefore, education system at each level of

education should refer to national standard to improve the quality of

education. Whereas based on such provisions, the assumed

dualism of education system is not correct. Curriculum has been

formulated, developed, expanded, and deepened through

adaptation and adoption of education indicators from developed

countries. As a result, every student has the quality of competence

which is in accordance with national education standard enriched

with competence standard used in one the accredited schools in

OECD member countries or other developed countries.

Accordingly, the curriculum must meet the national standard first,

then it is developed to become international standard. This does
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not mean that the quality of national curriculum is lower than foreign

curriculum. The expected result is that the students of SBI and

RSBI have high comparative competitiveness as proven by their

ability to present the local superiority at the international scale.

7. One of the foundations used to formulate the national education

system among other things are social and cultural foundation. From

the perspective of social and cultural foundation, education is the

media to create Indonesian people with culture and power.

Education is a social tool which is important for the creation of

civilized community. Students are educated to respect the culture of

Indonesian nation, and therefore, the learning process in SBI and

RSBI still uses Indonesian language while English language and/or

other foreign languages are used as the language of

communication in international forum for certain subjects only

(Bilingual system). Furthermore, the learning process of Indonesian

Language, Religion Education, Civics Education, History, and local

content subjects still use Indonesian language as the language of

communication.

8. The assumption of the Petitioners that the provision of Article 50

paragraph (3) of the National Education System Law gives rise to

discrimination should be considered by referring to the formulation
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of Article 1 sub-article 3 of Law Number 39 Year 1999 concerning

Human Rights stating that “discrimination is every limitation,

harassment or alienation, directly or indirectly, based on

differentiation of human beings on the grounds of religion, tribe,

race, ethnicity, group, class, social status, economic status, gender,

language, political belief which results in reduction, deviation, or

elimination of the acknowledgement of application or use of

Human Rights and basic freedoms in individual or collective life in

politics, economy, law, socio-culture, and other aspects of life”.

According to the People’s Legislative Assembly, the Law a quo

does not differentiate human beings or community on those

grounds, and therefore, the provision of Article 50 paragraph (3) of

the Law a quo is not discriminatory in nature and in respect of

judicial review of Article 50 paragraph (3) of the National Education

System Law, the People’s Legislative Assembly is of the opinion

that such matter is not an issue of norm constitutionality, but rather,

it is an issue of norm application by the relevant education unit

which gives rise to the assumption of discriminatory treatment in

the field of education.

Whereas based on the description above, the People’s Legislative Assembly is of

the opinion that Article 50 paragraph (3) of Law Number 20 Year 2003

concerning Nation Educational System is not inconsistent with Article 28C
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paragraph (1), Article 28E paragraph (1), Article 28I paragraph (2), Article 31

paragraph (1), Article 31 paragraph (2) and Article 31 paragraph (3) as well as

Article 36 of the 1945 Constitution.

With this statement, the People’s Legislative Assembly requests Your Excellency

Chairperson/ Panel of Constitutional Court Justices to pass the following

decisions:

1. To declare that the Petitioners a quo do not have legal standing, and

therefore to declare that the petition a quo cannot be accepted;

2. To reject the petition a quo in its entirety or at least to declare that the

petition a quo cannot be accepted (niet ontvankelijk verklaard);

3. To declare Article 50 paragraph (3) of the National Education System Law

not inconsistent with Article 28C paragraph (1), Article 28E paragraph (1),

Article 28I paragraph (2), Article 31 paragraph (1), Article 31 paragraph

(2), Article 31 paragraph (3) and Article 36 of the 1945 Constitution.

4. To declare that Article 50 paragraph (3) of the National Education System

Law still has binding legal effect;

[2.5] Whereas the Petitioners have submitted a written conclusion

received at the Registrar's Office of the Court on May 29, 2012 and the
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Government’s conclusion was received on June 12, 2012 to the effect that they

principally remain consistent with their position;

[2.6] Whereas to shorten the description of this decision, everything that

took place in the court hearing shall be sufficiently indicated in the Minutes of the

Court Hearing and shall constitute an integral and inseparable part of this

decision;

3. LEGAL CONSIDERATIONS

[3.1] Whereas the purpose and objective of the petition of the Petitioners

is to review Article 50 paragraph (3) of Law of the Republic of Indonesia Number

20 Year 2003 concerning National Education System (State Gazette of the

Republic of Indonesia Year 2003 Number 78, Supplement to the State Gazette of

the Republic of Indonesia Number 4301, hereinafter referred to as the National

Education System Law), against the Preamble to, Article 28C paragraph (1),

Article 28E paragraph (1), Article 28I paragraph (2), Article 31 paragraph (1),

Article 31 paragraph (2), Article 31 paragraph (3) and Article 36 of the 1945

Constitution of the State of the Republic of Indonesia (hereinafter referred to as

the 1945 Constitution);

[3.2] Whereas before considering the substance of the petition, the

Constitutional Court (hereinafter referred to as the Court) shall first consider the
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authority of the Court to hear the petition a quo and  legal standing of the

Petitioners;

Authority of the Court

[3.3] Whereas under Article 24C paragraph (1) of the 1945 Constitution,

Article 10 paragraph (1) sub-paragraph a of Law Number 24 Year 2003

concerning the Constitutional Court as amended by Law Number 8 Year 2011

concerning the Amendment to Law Number 24 Year 2003 concerning the

Constitutional Court (State Gazette of the Republic of Indonesia Year 2011

Number 70, Supplement to State Gazette of the Republic of Indonesia Number

5226, hereinafter referred to as the Constitutional Court Law), as well as Article

29 paragraph (1) sub-paragraph a of Law Number 48 Year 2009 concerning

Judicial Power (State Gazette of the Republic of Indonesia Year 2009 Number 8,

Supplement to State Gazette of the Republic of Indonesia Number 4358), one of

the authorities of the Court is to hear cases at the first and final level, the

decisions of which shall be final to review Laws against the 1945 Constitution;

[3.4] Whereas since the petition filed by the Petitioners is to review the

constitutionality of norms contained in Article 50 paragraph (3) of the National

Education System Law against the 1945 Constitution, which is one of the

authorities of the Court, the Court has authority to hear the petition a quo;

Legal Standing of the Petitioners
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[3.5] Whereas under Article 51 paragraph (1) of Constitutional Court Law

and its Elucidation, the parties who may act as Petitioners in the review of a Law

against the 1945 Constitution are those who consider that their constitutional

rights and/or authorities are impaired by the coming into effect of a Law

petitioned for judicial review, namely:

a. Individual Indonesian citizens (including groups of people having a

common interest);

b. customary law community units insofar as they are still in existence and in

line with the development of the communities and the principle of the

Unitary State of Republic of Indonesia regulated in Law;

c. public or private legal entities; or

d. state institutions;

Therefore, the Petitioners in the judicial review of the Law against the 1945

Constitution shall first explain and substantiate:

a. their legal standing as Petitioners as referred to in Article 51 paragraph (1)

of the Constitutional Court Law;
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b. impairment of constitutional rights and/or authorities granted by the 1945

Constitution due to the coming into effect of the Law petitioned for review;

[3.6] Whereas following its Decision Number 006/PUU-III/2005 dated

May 3, 2005 and Decision Number 11/PUU-V/2007 dated September 20, 2007

as well as subsequent decisions, the Court has been of the opinion that the

impairment of constitutional rights and/or authorities as referred to in Article 51

paragraph (1) of the Constitutional Court Law shall meet the following 5

requirements:

a. the existence of constitutional rights and/or authorities granted by the

1945 Constitution ;

b. such constitutional rights and/or authorities are considered to have been

impaired by the coming into effect of a law petitioned for review

c. the impairment of the constitutional rights and/or authorities must be

specific and actual or at least potential which, pursuant to logical

reasoning, can be assured of occurring;

d. there is a causal relationship (causal verband) between such impairment

and the coming into effect of the Law petitioned for review;
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e. it is likely that with the granting of the petition, the argued impairment of

such constitutional rights and/or authorities will not or will no longer occur.

[3.7] Whereas the Petitioners as individual Indonesian citizens are tax

payers (exhibit P-8) whose constitutional rights are impaired by the coming into

effect of Article 50 paragraph (3) of the National Education System Law;

[3.8] Whereas based on the considerations in paragraphs [3.6] and [3.7]

above, as well as in relation to the impairment of the Petitioners as individual

Indonesian citizens, the Petitioners have constitutional rights which are impaired

by the coming into effect of the regulation petitioned for review. Such impairment

is specific in nature and there is a causal relationship (causal verband) between

such impairment and the coming into effect of the Law petitioned for review.

According to the Court, the Petitioners have the qualification as Indonesian

citizens whose constitutional rights are potentially impaired by the coming into

effect the norm petitioned for review, and if the petitioned is granted, it is likely

that the argued constitutional impairment will be recovered or will no longer

occur. Therefore, according to the Court, the Petitioners have legal standing to

file the petition a quo;

[3.9] Whereas since the Court has authority to hear the petition a quo

and the Petitioners have legal standing to file the petition a quo, the Court will

subsequently consider the substance of the petition;
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Substance of the Petition

[3.10] Whereas the Petitioners argue that the provision of Article 50

paragraph (3) of the National Education System Law in full stating that “The

government and/or local governments shall organize at least one education unit

at all levels of education to be developed as international standard education

unit”, is inconsistent with the constitution for the reasons substantively as follows:

1. International standard education unit is inconsistent with the state’s

obligation to develop intellectual life of the nations;

2. International standard education unit gives rise to dualism of education

system;

3. International standard education unit is a new form of education

liberalization;

4. International standard education unit gives rise to discrimination or

castelike classification in the field of education;

5. International standard education unit potentially eliminates the identity of

Indonesian nation using Indonesian language;
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[3.11] Whereas in order to substantiate their arguments, the Petitioners

have presented written evidence in the form of letters/writings marked as exhibit-

P1 up to exhibit-P32 and Experts: Winarno Surahmad, Sudijarto, Darmin

Vinsensius, Abdul Chaer, Bagus Takwin, Itje Khadijah, Daud Jusuf, H.A.R.

Tilaar, Darmaningtyas and witnesses Retno Listyarti, Musni Umar and Heru

Narsono, whose statements have been included in the of facts of the case

section;

[3.12] Whereas with regard to the petition of the Petitioners, the Court has

heard the oral statements and has read written statements of the Government

and the People’s Legislative Assembly which have been completely included in

the Facts of the Case section, which substantively explains that there is no

contradiction between Article 50 paragraph (3) of the National Education System

Law and Article 28C paragraph (1), Article 28E paragraph (1), Article 28I

paragraph (2), Article 31 paragraph (1), Article 31 paragraph (2), Article 31

paragraph (3) and Article 36 of the 1945 Constitution;

[3.13] Whereas in order to substantiate its statement, the Government

has presented experts: Slamet, Indra Djati Sidi, Ibrahim Musa, Udin Winataputra,

Yohanes and witnesses Suprapto, Akhmad Solikhin, Popo Riyadi, Prastowo,

Sulasim and Agus Salim, whose statements have been heard during the court

hearing and are included in the Facts of the Case section;

Opinion of the Court
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[3.14] Whereas after the thoroughly examining the petition of the

Petitioners, reading and hearing the statements of the Government and the

People’s Legislative Assembly, and examining written evidence, witnesses as

well as experts presented by the Petitioners and the Government, Court finds the

substance disputed in the petition a quo: is the obligation of the government

and/or the local governments to organize at least one education unit at all levels

of education to be developed as international standard education unit

inconsistent with the constitution?

[3.15] Whereas according to the Court, developing the intellectual life of

the nation is one of the goals of the formation of the government of the state of

the Republic of Indonesia, as set out in the fourth paragraph of the Preamble to

the 1945 Constitution which states, “Furthermore, in order to form a Government

of the State of Indonesia which shall protect the entire Indonesian nation and the

entire Indonesian native land, and in order to advance general welfare, to

develop the intellectual life of the nation, and to partake in implementing world

order based upon independence, eternal peace and social justice, … “.The 1945

Constitution also stipulates that the Government shall manage and organize a

national education system which enhances faith and devoutness as well as noble

character in the context of developing the intellectual life of the nation [vide

Article 31 paragraph (3)], every citizen shall have the right to obtain education

[vide Article 31 paragraph (1)], every citizen is obligated to follow basic education
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and the government is obligated to finance it [vide Article 31 paragraph (2)]. In

addition, obtaining education and enjoying the benefits of science and

technology, arts and culture are included as human rights [vide Article 28C

paragraph (1)], the protection, promotion, enforcement and fulfillment of which

become the responsibility of the state especially the Government [vide Article 28I

paragraph (4)]. Since education is very important in the perspective of the 1945

Constitution, the Constitution stipulates that the state shall prioritize the minimum

education budget of twenty percent of the state revenues and expenditures

budget and the regional revenues and expenditures budget [vide Article 31

paragraph (4)]. At the level of Law, Article 3 of the National Education System

Law also stipulates that “The function of national education is to develop the

ability and create the character as well as the civilization of a dignified nation in

the context of developing the intellectual life of the nation, aimed at developing

the potential of the student so that he/she becomes a person who is faithful and

devoted to The One Almighty God, has noble character, healthy, educated,

skilful, creative, independent and becomes a democratic and responsible citizen”.

In its Decision Number 012/PUU-III/2005 dated October 19, 2005, page 58, the

Court is of the opinion that “ … Rights of the citizen to obtain education is not

only within the limit of state’s obligation to respect and protect but it is the state’s

obligation to fulfill such rights of the citizen. Due to the importance of education to

Indonesian nation, education is not merely stipulated as the right of the citizen, in

fact, the 1945 Constitution considers that it is necessary to make basic education

the state’s obligation. In order that the rights of the citizen can be fulfilled
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adequately, Article 31 paragraph (2) of the 1945 Constitution obligates the

government to finance it.” In addition, in decision of the Constitutional Court

Number 11-14-21-126 and 136/PUU-VII/2009, dated December 30, 2009, on

page 385, the Court considers that, “ …national education system does not

merely regulate the implementation of school-related matters. The field of

education is related to other human rights, namely right to live and survive, and

for children, education constitutes a part of the right to survive, grow, and thrive

to the extent that to live does not only mean still able to breathe, but it is also the

right to obtain proper or quality life in accordance with the value of just and

civilized humanity”.

[3.16] Whereas with the philosophical and constitutional grounds

described above, education is one of the aspects of life of the nation which is

very important as the responsibility of the state. In addition to the connection

between education and the responsibility of the state to fulfill the rights of the

citizen, the state is also responsible to establish and organize a national

education system with the character in accordance with the philosophy of the

state. Education must be directed in the context of strengthening the character

and nation building, and it must not be disembedded of the culture and the soul

of the nation namely national identity, identity, and personality of the nation as

well as the national goal to develop the intellectual life of the nation. Expressly,

through education and culturalization, Indonesian nation must always struggle to

develop the potential of Indonesian people’s personality based on the philosophy
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of life of Indonesian nation. Every struggle of the nation must be inspired and

based on fundamental national and state values. Therefore, national education of

Indonesia must be rooted in cultural values contained in Pancasila which must be

instilled in the students through the implementation of national education of all

types and at all levels. Such values color not only the subject content in the

curriculum but also the pattern of implementation which is instilled not only in the

cognitive mastery but more importantly in  the affective achievements.

[3.17] Whereas Article 50 paragraph (3) of the National Education System

Law provides that the government and/or regional governments shall organize at

least one education unit at all levels of education to be developed into an

international standard education unit. Based on such provision, there are two

norms contained in the article a quo, namely: i) the existence of an international

standard education unit and ii) the existence of obligation of the government

and/or regional governments to organize at least one education unit to be

developed into an international standard education unit at each level of

education. There is no elucidation concerning the meaning of such international

standard education unit in the National Education System Law. The Government

in its statement, explained that an international standard school (Sekolah

Bertaraf Internasional/SBI) which is currently in the form of international standard

school pilot project (Rintisan Sekolah Bertaraf Internasional/RSBI) is a national

school which meets the National Education Standards (Standar Nasional

Pendidikan/SNP), enriched with certain quality excellence from developed
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countries (SBI/RSBI = SNP + Enrichment). The implementation of SBI is aimed

at producing graduates having competences in accordance with the standards of

graduate competence and enriched with the standards of competence from

developed countries; high comparative competitiveness (the capability to

disseminate local advantages not possessed by other countries at the

international level); capability to compete in various international competitions

and/or to work overseas; capability to communicate using English or other

foreign languages; capability to participate actively at the international level in

maintaining the sustainability of life and world development; capability to use and

develop communication and information technology professionally. According to

the Government’s statement, the intended standard of developed countries is the

standard of competence in one of accredited schools of the OECD (Organization

for Economic Cooperation and Development) member states or other developed

countries. Nowadays, there is a strong tendency in countries in the world to

organize international standard education units or schools, although with different

names. SBI becomes the centre of excellence of education and it simultaneously

becomes a model for other schools to advance, so that the quality, relevance,

and process of education in Indonesia can be recognized internationally. In the

Government’s opinion, Indonesia as a great country, like it or not, must be

capable of playing an active role in the global arena. The active role may only be

performed if Indonesia has human resources having global competitiveness.
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[3.18] Whereas based on the philosophical and constitutional framework

as explained above, related to the concept of SBI as intended in the National

Education System Law, the Court can understand the good faith of the legislator

to improve the quality of education in Indonesia so that the students have high

competitiveness and global competence, because Indonesia as a great country,

like it or not, must be capable of playing an active role in the global arena.

However, in the Court’s opinion, the goal of developing the intellectual life of the

nation as mandated by the constitution shall not solely require the state to

facilitate the availability of facility and system of education producing students

having the same capability with developed countries, but education must also

instill the spirit and identity of the nation. National education cannot be

disembedded from the culture and spirit of the Indonesian nation. The use of

foreign language as the language of communication in RSBI and SBI will detach

the national education from its cultural root and soul of the Indonesian nation.

The function of Indonesian language in such context is also regulated in Article

25 paragraph (2) of Law Number 24 Year 2009 concerning the National Flag,

Language, Emblem and Anthem, stating that the function of Indonesian language

shall be, “…as the identity of the nation, the national pride, the means to unify

various ethnic groups, as well as the means of communication among regions

and regional cultures,” and paragraph (3) stating that Indonesian language shall

be the official language of the state functioning as the language of

communication of education. Although RSBI is a national school which meets the

SNP, and enriched with a certain quality excellence from developed countries
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(SBI/RSBI = SNP + Enrichment), it is undeniable that the understanding and

practice which is dominant in RSBI (as disclosed in the statements of the

witnesses and experts in the hearing) is the international language or more

specifically English. The Court shall not deny the importance of mastery of

foreign languages especially English for the students so that they will have

competitiveness and global competence, but in the Court’s opinion, the term

“International standard” in Article 50 paragraph (3) of the National Education

System Law, with the understanding and practice emphasizing the mastery of

foreign languages at any level and unit of education, will potentially eliminate the

pride of the nation and Indonesian national culture. It is inappropriate to measure

students’ excellence by emphasizing the benchmark of proficiency in foreign

languages especially English. This is inconsistent with the essence of national

education which shall instill the nationalist spirit and Indonesian personality to

Indonesian students. In the Court’s opinion, the output of education which must

produce the students who have capability to compete in the global world and

have proficiency in foreign languages shall not be labeled international standard.

In addition to the absence of reference of international standard, the term of

“international” as currently understood and practiced in RSBI/SBI may create the

output of national education which is disembedded from the Indonesian national

culture. If the standard of education is measured with an international standard,

namely the standard used by other countries (although according to the

government’s statement, RSBI must still meet the national standards), that would

be inconsistent with the purposes and objectives of the national education which
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must build the national awareness creating Indonesian people who are faithful

and having noble character in order to develop the intellectual life of the nation.

[3.19] Whereas in addition to the issue of development of national identity

as explained above, the existence of discrimination between SBI/RSBI schools

and non-SBI/RSBI schools, whether in terms of facilities and infrastructures,

financing, or output of education, will create a discriminatory treatment among

those schools including their students. In the Courts’ opinion, such discriminatory

treatment is inconsistent with the constitutional principle which must provide an

equal treatment among schools and students, especially as they are equally

government-owned schools. The Court understands that the government shall

give room for those who have more competence and intelligence to receive

special treatments, so that special treatment is also required in the education

service to them. However, the provision of such special treatment shall not be

realized using the model of SBI/RSBI because the discriminatory treatment

between SBI/RSBI schools and non-SBI/RSBI schools clearly indicates the

existence of the discriminatory treatment by the state between SBI/RSBI schools

and non-SBI/RSBI schools, and among students attending both schools, whether

in terms of financing facility, facilities and infrastructures, as well as output of

education. SBI/RSBI obtains more facilities and better average quality of

education output compared to non-SBI/RSBI. The implication of such

discrimination is that only the SBI/RSBI status-schools, which are very limited in

number, will enjoy better average quality compared to the non-SBI/RSBI status-
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schools. In the Court’s opinion, this is a form of discriminatory treatment which is

unjust and inconsistent with the constitutional principles. If the state wishes to

advance and improve the quality of state-financed schools, the state must treat

them equally by improving the facilities and infrastructures as well as financing all

government-owned schools, so as to eliminate discriminatory treatment among

various existing schools. The state has a constitutional obligation to ensure that

all Indonesian citizens become intelligent, as indicated by the implementation of

one accessible education system for all citizens, without any exception and

discrimination. This access may be open if the established system is directed for

all citizens, by consideration of various limitations of the citizens. In the Court’s

opinion, the recognition and protection of the right to education has an implication

on the existence of the responsibility and obligation of the state to give a

guarantee to all people without any discriminatory treatment, and to eliminate all

existing inequalities leading to the emergence of an accessible education for all

citizens in a just and even manner;

[3.20] Whereas in addition to the considerations above, in fact, the

students attending SBI/RSBI status-schools must pay more fees compared to

non-SBI/RSBI schools. This is related to the existence of SBI/RSBI’s opportunity

to collect additional fees from the students, through the school committee or

otherwise. Such fact indicates that only families from economically capable and

rich can enroll their students in SBI/RSBI schools. Although there is a special

treatment by providing scholarship for the children who are economically poor to
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have an opportunity to study in SBI/RSBI, such it is very small and only intended

for highly intelligent children, and thus it is impossible for the children who are

economically poor and less intelligent because of the limited environmental

background to study in SBI/RSBI. In the Court’s opinion, in addition to creating

discriminatory treatment with respect to education access, this also leads to the

commercialization of the education sector. Quality education becomes an

expensive commodity which can only be enjoyed by those who are economically

capable. This is inconsistent with the constitutional principle stipulating the

implementation of education as the  obligation of the state. Moreover, with

respect to primary education which must be totally financed by the state as

mandated in Article 31 paragraph (2) of the 1945 Constitution, in the Court’s

opinion, the obligation of the government and/or regional governments to

organize at least one education unit at all levels of education to be developed

into an international standard education unit will erode and reduce the pride of

the nation and Indonesian national culture, will potentially reduce national identity

which must be instilled to every student, will ignore the obligation of the state in

education, and will give rise to discriminatory treatment to access quality

education, and therefore, it is inconsistent with the mandate of the constitution;

[3.21] Whereas based on all the considerations above, the Court is of the

opinion that the petition of the Petitioners has legal ground;

4. CONCLUSIONS
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Based on the assessment of facts and laws as described above,

the Court has concluded that:

[4.1] The Court has authority to examine, hear, and decide upon the

petition a quo;

[4.2] The Petitioners have legal standing to file the petition a quo;

[4.3] The petition of the Petitioners is evidenced and has legal ground;

Based on the 1945 Constitution of the State of the Republic of Indonesia,

Law Number 24 Year 2003 concerning the Constitutional Court (State Gazette of

the Republic of Indonesia Year 2003 Number 98, Supplement to the State

Gazette of the Republic of Indonesia Number 4316) as amended by Law Number

8 Year 2011 concerning Amendment To Law Number 24 Year 2003 concerning

the Constitutional Court (State Gazette of the Republic of Indonesia Year 2011

Number 70, Supplement to the State Gazette of the Republic of Indonesia

Number 5226), as well as Law Number 48 Year 2009 concerning Judicial Power

(State Gazette of the Republic of Indonesia Year 2009 Number 157, Supplement

to the State Gazette of the Republic of Indonesia Number 5076);

5. INJUNCTIONS OF DECISION

Passing the Decision,
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To declare:

1. To grant the petition of the Petitioners in its entirety;

1.1. Article 50 paragraph (3) of Law Number 20 Year 2003 concerning

the National Educational System (State Gazette of the Republic of

Indonesia Year 2003 Number 78, Supplement to the State Gazette

of the Republic of Indonesia Number 4301) is inconsistent with the

1945 Constitution of the State of the Republic of Indonesia;

1.2. Article 50 paragraph (3) of Law Number 20 Year 2003 concerning

the National Educational System (State Gazette of the Republic of

Indonesia Year 2003 Number 78, Supplement to the State Gazette

of the Republic of Indonesia Number 4301) has no binding legal

force;

2. To order the promulgation of this decision properly in the Official Gazette

of the Republic of Indonesia;

Hence this decision was made in the Consultative Meeting of

Justices attended by nine Constitutional Court Justices, namely Moh. Mahfud

MD, as Chairperson and concurrent Member, Achmad Sodiki, Anwar Usman,

Harjono, Hamdan Zoelva, Muhammad Alim, Maria Farida Indrati, M. Akil
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Mochtar, and Ahmad Fadlil Sumadi, respectively as Members, on Wednesday,

the second of January year two thousand and thirteen, which was

pronounced in the plenary session of the Constitutional Court open to the public

on Tuesday, the eighth of January year two thousand and thirteen,

completely pronounced at 15.05 West Indonesia Time, by eight Constitutional

Court Justices, namely Moh. Mahfud MD as Chairperson and concurrent

Member, Achmad Sodiki, Anwar Usman, Harjono, Muhammad Alim, Maria

Farida Indrati, M. Akil Mochtar, and Ahmad Fadlil Sumadi, and respectively as

Members, assisted by Fadzlun Budi SN as the Substitute Registrar, and in the

presence of the Petitioners/their attorneys, the Government or its representative,

as well as the House of Representatives or its representative. With regard to the

Court's decision, Constitutional Court Justice Achmad Sodiki has a dissenting

opinion.

CHIEF JUSTICE,

Sgd.

Moh. Mahfud MD.

JUSTICES,

Sgd. Sgd.
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Achmad Sodiki Anwar Usman

Sgd. Sgd.

Harjono Muhammad Alim

Sgd. Sgd.

Maria Farida Indrati M. Akil Mochtar

Sgd.

Ahmad Fadlil Sumadi

6. DISSENTING OPINION

Constitutional Justice Ahmad Sodiki has the following dissenting opinion:

Article 50 paragraph (3) of Law Number 20 Year 2003 concerning National

Education System states that, “The government and/or regional governments

shall organize at least one education unit at all levels of education to be

developed into an international standard education unit”.

The elements included in the abovementioned Article are:

a. The Government and/or Regional Governments
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b. To organize

c. At least one education unit at all levels of education

d. To be developed into

e. International standard education unit.

Article 50 paragraph (3) of the Law a quo, according to the Petitioners, is

considered:

1. Inconsistent with the spirit of developing the intellectual life of the nation,

2. Inconsistent with the obligation of the State to develop the intellectual life

of the nation.

3. Causing dualism of Education System in Indonesia.

4. A new form of education liberalization.

5. Causing discrimination and castelike classification in education.

6. Eliminating the identity of Indonesian nation using Indonesian language.
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1. Pursuant to Article 24C paragraph (1) of the 1945 Constitution, the

Constitutional Court shall hear at the first and final level, the decisions of

which shall be final, in conducting judicial review of laws against the

Constitution… etc. This judicial review is considered to be a formal judicial

review, which is related to the process of drafting a law, and can be

considered to be a substantive judicial review as well, which is related to

the substance of law. The judicial review of Article 50 paragraph (3) of the

Law a quo is substantive in nature. Therefore, it has to be observed

whether the elements included in Article 50 paragraph (3) of the Law a

quo contain any inconsistency with the Preamble to and/or articles of the

Constitution.

2. Viewed from the formulation/sentence of the Article, there is no word

which can be interpreted in such a way that the government has done

anything inconsistent with the six things becoming the objections of the

Petitioners. It is the right of the Government and/or regional

governments which is guaranteed by law to organize at least one

education unit at all levels of education to be developed into an

international standard education unit.

A national education system is sought in order to develop the intellectual

life of the nation as stated in Article 31 paragraph (3) of the 1945

Constitution. How could the establishment of an international standard
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school be accused of not developing the intellectual life of the nation? In

fact, international standard schools in the sense of high-quality schools

now become the ideal of every family which have children. On the

contrary, going to unqualified schools is a waste of money, time, and

mind.

3. Whereas no element in Article 50 paragraph (3) of the Law a quo can be

interpreted as causing dualism of  national education, because the

curriculum used is the national curriculum as well. In addition, no word in

the article can be interpreted as liberalization, discrimination, or

anything which pertains to the Indonesian national identity using

Indonesian language. If there is a more serious attempt to teach a foreign

language (English), it cannot be separated from the practice of English

language teaching which has been less successful so far. Thousands of

students in universities who, despite having studied English for 6 years

since junior high and high school, still have not mastered the language

properly. We should be able to emulate the national figures of Indonesia

who pioneered the independence, who mastered foreign languages

properly, either English, Dutch, or French, thanks to proper education.

Proper mastery of the languages allows people to understand the

literature using foreign languages which develop their intellect and make

them aware of the importance of independence from colonialism. Fear of

learning a foreign language under the pretext of losing national identity
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using Indonesian language is excessive. People learn foreign languages

not to eliminate Indonesian language, but to fulfill their need for the

language, for a better life. The evidence is, due to the lack of proper

mastery of the language, we export mostly blue-collar workers abroad. It is

pathetic, many lecturers are not able to write articles in internationally

accredited journals due to the constraints in using foreign languages, so

they cannot obtain the professorship. Is that kind of obligation considered

to be eroding the national identity? In this globalization era, we become

not only Indonesian citizens but also citizens of the world who must be

able to communicate properly with the other citizens of the world. The

assessment that the use of English as an introduction to communicate in

the learning process will eliminate the identity of Indonesia is an excessive

fear. Even in many Islamic boarding schools, state or private universities,

the students and university students who are required to speak Arabic or

English do not lose their identity as a nation using Indonesian language.

One of the Regencies in East Java even dares to require Mandarin

language to be taught in schools. Once again, this is not an attempt to

eliminate Indonesian language, but solely to create a better future for

them, because of the big influence of China in the economy.

4. The phrase being questioned is “international standard education” is a

matter of nomenclature. The use of the word “international” is meant to

show a strong desire for us to have high-quality education. It is similar to
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the case when we find an item labeled "export quality", or "this is an

imported goods,"  just to indicate good quality. Many international surveys

show that many of our universities are low-ranked. It is natural in this

almost borderless world that we aspire to have high-quality education

which is recognized by the international world. In developed countries,

quality education has become an industry which provides many job

opportunities for their citizens. From the practices so far, many vacancies

of scholarship to study at good-quality universities abroad cannot be

obtained by our students because of the weakness in using foreign

languages.

5. If the phrase "international standard" in the Article a quo is said to give rise

to multiple interpretations so that it is considered inconsistent with the

principle of legal certainty then the solution is not to revoke the article, but

rather, the Court is to give an interpretation which is in accordance with

the constitution. As stated by Hans Kelsen,... that judicial review of

legislation on the basis of very vague and unclear constitutional human

rights is problematic because a high degree of law-making power will be

transferred from legislature to the court. This means that the Court is

authorized by the legislators to give a correct interpretation in accordance

with the constitution. Ideal things are often not free from vagueness, but

they do not always cause legal uncertainty, because as stated by Jozeph

Raz: complete realization of the ideal is impossible in part, because some



361

vagueness is inescapable. Having said this, it is worth noting that linguistic

vagueness (e.g. legal standard formulated in vague language) does not in

all cases lead to legal indeterminacy".

6. It is difficult to understand from which juridical context of the article implies

liberalization or discrimination, because the matters stated as the

objections of the petitioners are symptoms in the context of practices in

some implementation of international standard schools, it is not the norm

which implies liberalization or discrimination. Judicial review of a norm is

not judicial review of the practices of the norm, which are cases occurring

in the community. It is impossible to revoke the norm in the case that the

norm is proper but the practices are probably not as proper as the norm.

For example, all people believe that our philosophy, Pancasila, is proper,

however, there are lots of practices of corruption in the community which

are not in accordance with Pancasila. The question is, is it Pancasila

which must be replaced? Another example, Article 17 paragraph (2) of the

1945 Constitution states that "The ministers shall be appointed and

dismissed by the President". If the performance of the ministers are

appointed is apparently less proper, is it the Article 17 paragraph (2) of the

1945 Constitution which must be revoked, or the ministers which must be

replaced? It is obvious that a formulation of a proper article is not always

followed by proper practices. People should return to the opinion of one of

our founding fathers, that even if the Constitution is not perfect, all that
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matters is a good spirit to implement it. From the history of the

implementation of laws, people can sort and choose the good and the bad

for this nation. The less-good ones will be fixed.

7. This is also the case with Article 50 paragraph (3) of the Law a quo,

namely that if there are bad cases found in their practices, then it is the

practices and/or the implementing regulations which must be corrected

rather than revoking Article 50 paragraph (3) of the Law a quo, because

the matters argued by the Petitioners are concrete cases. If the cause of

the castelike classification is the implementing regulations or policies set

forth in the form of regulations under the Law (for example, Government

Regulation, Minister Regulation, Director General Regulation), it is the

authority of the Supreme Court to revoke them.

8. In practice, the Court has rejected many judicial reviews of concrete

cases filed, as follows:

8.1. Decision Number 77/PUU-X/2012, in which according to the Court,

the reasons of the Petitioners are related to concrete cases,

whereas judicial review of an abstract norm should not be based on

concrete case reasons; (page 17)

8.2. Decision Number 85/PUU-IX/2011, in which the petition of the

Petitioners requesting for an additional phrase, "including acquittal"
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in Article 33 paragraph (1) of Law 32/2004 juncto Law 12/2008 is

not an issue of constitutionality of the norm, but rather an issue of

implementation of the law; (page 51).

8.3. Decision Number 85/PUU-IX/2011 and Law Number 8 Year 1981,

in which the provisions of Article 244 of the Criminal Procedure

Code were also requested by the Petitioners to be declared

consistent with the 1945 Constitution, but in its implementation for

acquittal, inspection of appeal was also filed. It is not an issue of

constitutionality of the norm, but rather an issue of implementation

of the law; (page 51)

8.4. Decision Number 82/PUU-IX/2011, in which the Petitioners

requested for the Court to impose an injunctive relief ordering

the North Jakarta District Court to lift or suspend the criminal

sanction of imprisonment and penalty to the Petitioners, as well as

delaying the implementation of the coming into effect of Article 49

paragraph (1) sub-paragraph c of the Banking Law. The Court

considered that the Petitioners’ petition for provisional decision was

incorrect according to the law, because in Judicial Review of Law,

the decision of the Court only reviews abstract norms instead of

hearing concrete cases such as the lifting or suspending of the

execution of imprisonment and penalty to the Petitioners, and to
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delay the implementation of the coming into effect of Article 49

paragraph (1) sub-paragraph c of the Banking Law;

8.5. Decision Number 50/PUU-VIII/2010, namely that in Judicial Review

of Law, the decision of the Court only reviews abstract norms

instead of hearing concrete cases such as temporary stoppage of

the process of discussion of drafting the Social Security

Administration Agency Law by the People’s Legislative Assembly.

8.6. Decision Number 7/PUU-VII/2009, namely that insofar as the

arguments of the Petitioners stating that the implementation of

Article 160 of the Penal Code has limited the space of the

Petitioners as activists and politicians in expressing opinions and  in

criticizing governmental policies not supporting the community and

the Petitioners, whether or not it is later proven, and which are

forms of character assassination against the Petitioners as well as

the Petitioners’ political career, according to the Court, it is not

related to the constitutionality of the norm, but rather, it is related to

the losses suffered as a result of improper implementation of the

law; (page 72).

8.7. Decision Number 12/PUU-VII/2009. Whereas the Court also agreed

with the Government and the People’s Legislative Assembly of the

Republic of Indonesia which assessed that the problem faced by
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the Petitioners is actually not an issue of constitutionality of legal

norms or norms of Law being petitioned, but rather an issue of the

implementation of the legal norms, both legal norms contained in

the Customs Law and legal norms related to the decision of the

Court which cannot be executed; (page 76).

8.8. Decision Number 6/PUU-VII/2009, in which the Court is of the

opinion that although many cigarette advertisements violate the

rules of showtime and violate the ethics as explained by the

Petitioners, it is not an issue of the constitutionality of the norm, but

the implementation of a regulation.

9. Based on the evidence above, it is clear that the issues proposed by the

Petitioners are concrete cases, not directly affecting the constitutionality of

the norms of Article 50 paragraph (3) of Law Number 20 Year 2003

concerning the National Education System. Therefore, granting the

petition of the Petitioners will result in legal uncertainty, because in the

aforementioned decisions, the Court has rejected the petitions constituting

concrete cases.

10. Revocation of the aforementioned Article will also result in the impairment

of the efforts to develop the intellectual life of the nation because:
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10.1. International Standard School Pilot Project/International-Standard

School is still in the form of pilot project (notice the words ... to be

developed into an international standard education unit ".)

Therefore, dissolution of International Standard School Pilot

Project/International Standard School is a premature decision that

will cause many losses on the investment of expenses budget of

the state used to fund the pilot project, and it will thwart the efforts

to improve the quality of education in general.

10.2. Even distribution of high-quality education will be more difficult to

achieve, and it would expand the gap of quality of education

(between Java and regions outside Java and Bali) between regions

in Indonesia in general. In the long term, it will lead to unbridgeable

discrimination of the quality of education between the regions with

advanced education and the regions whose education has not been

advanced. (Notice the words " The government and/or regional

governments shall organize at least one education unit at all levels

of education”), for the areas outside Java, it is a golden opportunity

to advance the quality of education, because quality schools will not

be concentrated only in Java.

10.3. The dissolution of International Standard School Pilot

Project/International Standard School actually causes the children
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to flee abroad to look for high-quality education, while the

improvement of the quality of education in the state has not

accepted with open arms. Whereas actually, the more qualified the

education in this state, the more it brings positive impacts on other

sectors, and we will become the master in our own country.

11. The matters which become the weaknesses of International Standard

School Pilot Project/International Standard School (RSBI and SBI) can

actually be fixed without cancelling the efforts to improve the quality of

education through International Standard School Pilot

Project/International-Standard School. Expecting an improvement of

quality of education which is instant and perfect, as well as satisfying

everyone at the same time is impossible. In improving the quality of

education is a long-term investment, it is International Standard School

Pilot Project/International Standard School which becomes the real effort

and which bears positive results of the improvement of even distribution of

the quality of education, though it still contains weaknesses. Based on the

arguments above, this petition should have been rejected.

SUBSTITUTE REGISTRAR,

sgd.

Fadzlun Budi S.N.


