
DECISION

Number 84/PUU-X/2012

FOR THE SAKE OF JUSTICE UNDER THE ONE ALMIGHTY GOD

THE CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA,

[1.1] Hearing constitutional cases at the first and final level, has passed a

decision in the case of petition for Judicial Review of Law Number 5 Year 2011

concerning the Public Accountant against the 1945 Constitution of the State of the

Republic of Indonesia, filed by:

[1.2] 1. Name : Dr. M. Achsin, SE., SH., MM., M.Ec.Dev.,

Ak., CPA

Occupation : Public Accountant

Address : Jalan Sunan Ampel I Number 16,

Neighborhood Ward/Neighborhood Block

(RT/RW) 009/002, Dinoyo, Lowokwaru,

Malang, East Java

hereinafter referred to as -------------------------------------- Petitioner I;

2. Name : Drs. Anton Silalahi, Ak., CPA.

Occupation : Public Accountant
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Address : Jalan Kayu Manis III Baru Number 30,

Neighborhood Ward 015 Neighborhood

Block (RT/RW) 002, Matraman, East

Jakarta

hereinafter referred to as --------------------------------------Petitioner II;

3. Name : Drs. Yanuar Mulyana, Ak., CPA.

Occupation : Public Accountant

Address : Jalan Patra Kumala Number 34,

Neighborhood Ward/Neighborhood Block

(RT/RW) 002/001, Pal Merah, Central

Jakarta

hereinafter referred to as ------------------------------------- Petitioner III;

4. Name : Andy Eldes, Ak., CPA.

Occupation : Public Accountant

Address : Jalan Cipinang Muara I Number 7,

Neighborhood Ward/Neighborhood Block

(RT/RW) 011/003, Pondok Bambu, Duren

Sawit, East Jakarta

hereinafter referred to as -------------------------------------Petitioner IV;

5. Name : Rahmat Zuhdi, SE., Ak., MSA.
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Occupation : Senior Auditor of Public Accountant Office

(KAP) KBAA

Address : Jalan

Joyogrand Block 6 Number 77, Merjosari,

Lowokwaru, Malang

hereinafter referred to as ------------------------------------ Petitioner V;

6. Name : H. Zainudin, SE.

Occupation : Employee of KAP KBAA

Address : Jalan Danau Belayan C5 B3, Sawojajar,

Malang

hereinafter referred to as ------------------------------------ Petitioner VI;

In this case acting by virtue of special Powers of Attorney dated

November 5, 2011 and December 29, 2011 granting authority to Aan

Eko Widiarto, S.H., M.H. and Faizin Sulistio, S.H., LLM., Legal

Consultants from the Faculty of Law of Universitas Brawijaya

(Brawijaya University) having its address at Jalan MT. Haryono

Number 169, Malang, East Java; both jointly and severally acting for

and on behalf of the principals;

Hereinafter referred to as --------------------------------- the Petitioners;

[1.3] Having read the petition of the Petitioners;
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Having heard the statement of the Petitioners;

Having heard and read the written statement of the Government;

Having heard and read the written statement of the People’s

Representative Assembly;

Having heard and read the written statement of the Related Party,

Institut Akuntan Publik Indonesia (IAPI/Indonesian institute of certified public

accountants);

Having examined the evidence of the Petitioners;

Having heard the statements of the experts and witnesses of the

Petitioners, the experts of the Government, and the experts of the Related Party

Having read the conclusions of the Petitioners, the Government, and

the Related Party;

2. FACTS OF THE CASE

[2.1] Whereas the Petitioners have filed their petition by petition letter

dated November 16, 2011, received at the Registrar’s Office of the Constitutional

Court (hereinafter referred to as the Registrar’s Office of the Court) on November

16, 2011, under Certificate of Petition File Receipt Number 419/PAN.MK/2011 and

registered in the Constitutional Case Registry under Number 84/PUU-IX/2012 on

November 29, 2011, as revised and received at the Registrar’s Office of the

Constitutional Court on December 30, 2011, which principally describes the

following matters:

I. INTRODUCTION
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We prepare this Petition For Judicial Review in the following order: I.

Introduction, II. Authority of the Constitutional Court, III. Legal Standing of the

Petitioners, IV. Reasons of the Petition (posita), V. Petition (petitum), and VI.

Conclusion. In the exhibit section, we also present: the lists of experts, evidence,

and witnesses.

In this introduction, we would like to first give a presentation about the Profession

of Public Accountant. This description supports the description of the existence of

constitutional impairment that we will explain in the reasons of the petition (posita)

section.

Public Accountant (PA) service users are parties who intend to make

effective and efficient economic decisions by using financial statements as one of

the materials used for decision-making. They want to know whether the financial

statements presented by the management of a company (auditee) have been in

conformity with their standards of presentation or not. It does not necessarily mean

that the management of the company is not an expert because the owner of the

company certainly chooses the management having expertise in presenting the

financial statements. There are also a lot of honest management. However, due to

its position, the financial statements it has prepared must be audited by an

independent party, namely PA. Therefore, the owner of the company and other

stakeholders require the independent attitude of PA more than the expertise of PA.

Thus, the professional environment of PA is the public and regulators which

require and appreciate the expertise and independence of PA. The profession of
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PA will not be able to develop well if its environment does not require the expertise

and independence of PA.

Thus, the function of PA is to provide an independent statement on

the conformity of financial statements prepared by a company’s management

(auditee) with the standards of presentation of the financial statements. The

parties seek this independent statement of PA to make them more convinced

about the conformity of the financial statements with the standards of presentation.

Overall, the work results of PA support the efficient, clean and transparent national

economy and certainly protect the public interest and also improve the good image

of the government in among the people and the good image of the state in the

world. This is the use of the work results of PA. In trading term, PA sells this

independent statement to clients. Therefore, the of quality of the work results of

PA is measured by its independence in implementing its expertise in reviewing

financial statements and declaring their conformity with the standards of

presentation.

Therefore, the main qualifications of PA are their expertise and

(especially) independence. The expertise is acquired through regular formal

education and training as well as experience. The independent attitude is

strengthened by the internalization of the code of conduct through education and

training as well as practicing experience as PA (Public Accountant Professional

Standard (PAPS), Statements on Auditing Standard Statement (SAS) 01, Auditing

standard (AS) Section 150 paragraph 02).
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PA’s expertise is only to serve as an independent auditor. For

instance, if a PA deals with legal issues, the PA will rely on the legal consultant’s

advice in all issues related to the laws” (PAPS, AS Section 110-04-ASS, Paragraph

04).

The requirements and characteristics of the profession include the

following:

having  knowledge acquired through regular and formal education,

having authority in his/her expertise, his/her expertise is needed by the community

requires  and may be only provided by  those who are qualified (exclusive rights),

he/she has an organization recognized by the community or the government with a

set of code of conduct to organize its members and with an organizational culture

as well as being characterized by prioritizing service in providing quality services

with equal rewards for the service rendered, which differs it from a company which

seeks the highest possible profits (Cary (1970) and Loeb (1978) in Moenaf H.

Regar, Mengenal Profesi Akuntan Publik (Knowing the Accountant Profession);

2007).

The work results of PA is the statement of opinion based on

reasonable assurance, pertaining to the fairness of financial statements based

on the conformity of the financial statements with the standards of presentation;

thus, it does not concern the accuracy of the financial statements (PAPS, AS

Section 110-02-ASS Paragraph 02).
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Auditing starts with the process of obtaining the approval of PA to

perform audit upon a written request made by the client (engagement stage). In

order to decide whether to approve or to reject the request of the client, the PA

must carry out certain procedures which include explaining to the (potential) client

the limitations of audit performed by PA and that the audit is performed based on

the test (by using sample).

If the PA accepts the audit engagement letter, an agreement is

entered into on various terms and conditions, especially on the scope of audit, the

standards of audit used, auditing results, the responsibilities of PA (the opinion of

PA). The engagement letter also includes the limitations of audit and the statement

that the audit is based on the test (by using sample).

Thus, the process of presentation and issuance the financial

statements constitute the management’s duties and responsibilities. PA performs

audit after he/she receives the financial statements signed by the management. In

practice, PA may begin to audit several parts of the financial statements, but

overall the audit work must be in accordance with the financial statements

made/prepared by the management.

Therefore, the management is specifically responsible for the

financial statements, while the PA is responsible for his/her opinion (AS Section

110-03-ASS, Paragraph 03). Therefore, PA is not responsible for the financial

statements. Some people think that PA prepares the financial statements so that

PA seems to be responsible for it. The owner of the company is responsible to
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choose a management having integrity in order that the financial statements

prepared comply with the standards of presentation of the financial statements. In

brief, audit is not an instrument to transfer the responsibility for the financial

statements from the management to PA.

The service users (financial statement users) also have their own

responsibilities, namely, to be aware of and to understand the limitations of the

audit work. Since financial statements are not the only material used in making a

decision, the service users shall not blame the maker of the financial statements,

let alone to blame PA. This responsibility of the service users may not be

transferred to or imposed on PA.

Thus, the results of the audit work is presented in the form of a

letter, which is generally in only one or two sheets titled “Independent Auditor’s

Report” (IAR). Actually in practice, financial statements made by the management

are enclosed to this IAR. Financial statements consist of many parts comprising

more sheets than the format of IAR. The financial statements and IAR are bound

and titled with the identity of the relevant Public Accounting Office (PAO) and the

IAR is placed in the front part. Consequently, there is an opinion as if financial

statements are made by the PA.

The work results of PA are intended for the Shareholders,

Commissioners, and Directors of the auditee. It means that the purpose of the work

results of PA is limited. Therefore, if the company intends to issue the financial

statements related to the independent auditor for certain purposes or to attach it to
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certain documents, it must be approved by the PA. The explanation above shows

that there is a limitation on the work results of PA.

The auditing process plan includes the possibility of erroneous

material presentation in the financial statement, the nature and the scope of the

procedures to be applied and the time required to apply the audit procedures. This

is also recorded in the working paper of PA in the form of magnetic tape, film,

other media” (ASS 15, PAPS, AS Section 339 Paragraph 3).

The working paper belongs to PA. Therefore, the working paper of

PA is private in nature. Any party shall not be entitled to know what are included

in the working paper, except for PA assistant and upon a court order.

The audit activities conducted by PA include (1) engagement, (2)

audit planning ([a] to more fully comprehend the business of the client whose

financial statements will be audited, [b] to evaluate internal control, [c] to conduct

analytic review for identifying the possibility of the erroneous presentation of the

material, any part of the financial statements or transactions/events affecting the

financial statements (including the sample and sampling method), materiality,

evidence which will be used, the procedures which will be applied, and so forth),

(3) the application of the procedures including the adjustment to the part of the plan

of auditing process in order to be effective and efficient as well as the record of

implementation of the auditing process, (4) making the draft report  for discussion

with the auditee, (5) discussion on the draft audit report with the auditee, (6) the

issuance of the audit report. The entire series uses professional considerations.
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See the following chart:

Materiality is a certain amount which, if it is exceeded, makes a part

of the financial statements to be considered to have an impact on the

reasonableness of such part or the entire financial statement. There is no

extremely standard reference for PA to determine the materiality. (ASS 25, PAPS,

AS Section 312, Paragraph 10.)

In performing audit, PA does not investigate the validity of

documents, signatures, etc. Thus, a lot of things are not conducted by PA in

audits. The description above shows that there are a lot of materials that PA does

not know, namely, among other things (1) materials which are not included as audit
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samples, (2) validity of the document and others. This is the limitation of the

working process of PA.

The working tools of PA include the Code of Conduct, PAPS, and

Technical Guidance. PAPS contains the auditing standards, the standards for the

provision of other services, and the quality control standards (QCS). PAPS

contains lots of materials regarding the application of professional considerations in

the planning, implementation and reporting of the audit work (PAPS, AS Section

110-04-ASS, Paragraph 05). The auditing standards are based on the

internationally applicable auditing standards.

PA provides the service to the client at Public Accountants Office

(PAO) which is in the form of natural persons or private partnership (engagement

letter is drawn up by PAO with the client). In addition to the practicing license of

PA, PAO obtains the business license from the Minister of Finance.

PAs are associated in a professional association, namely the

Indonesian Institute of Certified Public Accountants (IAPI) to provide the

professional standards, code of conduct, quality review, imposition of sanctions,

and to provide education, training and certification based on its articles of

association. Therefore, the articles of association are also a part of the tools of PA.

In accordance with the characteristics of PA and the functions of the

professional association, the professional association of PA should be a self

regulatory organization (SRO). The alternative is an independent regulatory
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body like in G-20 countries. In Argentine, it is in fact regulated by Ministry of

Finance, but it uses the SRO mechanism. Several ASEAN countries (Singapore,

the Philippines, and Malaysia) also use the independent body model. Another

profession which is similar but which does not require specific independence like

the profession of PA, which uses the independent regulatory body model, is the

medical profession.

As described above, the main service users of PA are company

owners, commissioners and board of directors, including State-Owned Enterprises

(BUMN) within the purview of the Ministry of State-Owned Enterprises whose

commissioners are from the relevant ministries. Therefore, occasionally

government officials become auditees. Moreover, PA/PAO sometimes performs

audit for and on behalf of the Audit Board (BPK) which audits ministries, including

the ministry of finance as an auditee.

Therefore, the Law should give adequate support for the profession

of PA by mandating that the professional standards, the code of conduct of

profession, articles of association and bylaws of the association function to develop

the profession of PA by a proper approach.

Thus, to the extent that the tools of PA/PA professional association

have been adequate and obeyed, the government will not be required to take over

the regulation on the profession of PA from the professional association of PA. It

should be adequate for the Public Accountant Law to support the professional

association in empowering PA and imposing sanctions as the ultimate remedy of
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the empowerment. It should be noted that this has been proposed by IAPI to the

government and the People’s Legislative Assembly, but it did not obtain any

positive response.

In addition to the above, a PA is occasionally asked by the

competent authorities (such as the police and courts) to perform audit which is

not general audit, but rather, specific audit. It is worth noting that the description

above is merely related to the auditing services. Reviewing service and other

assurance services have various differences from the auditing services. This note

is important for understanding the complexity of work in providing Public

Accountant services.

Based on the description above, the profession of PA is enabled to

function properly by, among other things, as follows:

In addition to the existence of adequate requirements to become a

PA, good standards, good professional education, adequate Peer Review, the

following three basic elements are required:

1. Proper conditions and approaches. Proper implementation of the PA

profession requires a condition in which there is no interruption to the

independence of PA. This means that the environment of the profession of

PA must be that which requires the independence and the expertise of PA.

Therefore, the approaches to be applied for the improvement and

development of the profession of PA shall be those requiring conducive
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environment and prioritizing the empowerment as well as facilitation

compared to punitive approaches. Sanctions, particularly those which do not

criminalize the profession, must be the ultimate instrument if there is no

other instrument or if the remedy is ineffective. This is in accordance with

the opinion of a legal expert on the criminal law, Dr. Rudi Satriyo  stating

that the criminal law may be used as the ultimate means and that criminal

provisions shall not be used if the problem can be settled by other rules

because the specific unique characteristic of the criminal law is the violation

of human rights (being harmful, irritating etc). Prioritizing and only relying on

punishment constitute an unpatterned and ruthless approach which will

disturb the independence of PA.

2. Expert Review. In accordance with the characteristics, before imposing

professional sanctions, expert review is required based on the professional

standards and the code of conduct and its implementation. Therefore, the

proper party to review PA is an expert in the professional standards of PA

(including an expert in the working paper) and the party experienced in this

field.  Therefore, the most proper party to conduct the review is the

profession of PA. If the parties want other parties to also know about the

review if they are worried that the profession protects its members violating

the standards of the profession and the code of conduct of profession, the

review should be performed by an independent body, such as a council

including the parties concerned (such as the minister of finance, the

association of service users [Indonesian Chamber of Commerce], etc).
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3. Appeal Mechanism. In accordance with the characteristics of the

profession of PA, appeal mechanism is required in order that PA is not at

the subordinate position so that the independence of PA is not interrupted.

If any of the elements mentioned above does not exist, the

independence and expertise of the profession of PA will be interrupted. The

existence of a Law regulating Public Accountant is very important and urgent. In

other words, the Public Accountant Law a need which may not be delayed in the

current situation of national development requiring a sound and efficient national

economy and meeting  the principles of transparency and accountability of

management to realize fair and prosperous society in accordance with Pancasila

and the 1945 Constitution.

Therefore, for Us, the Petitioners, the enactment of the Public

Accountant Law is a great honor that we feel that we are positioned as honorable

citizens in the country. The existence of the Public Accountant Law will confirm the

existence and the role of the Public Accountant which is increasingly needed by

the society, as well as the legal certainty and protection for both the society and

Public Accountant.

Therefore, the approach for the improvement and development of

profession must prioritize empowerment and facilitation rather than punishment. It

should not be the criminal sanctions imposed on the Public Accountant which are

required to be the substance of the Public Accountant Law, but rather, the

existence of the independent regulatory bodies and other aspects of the
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empowerment of the profession of Public Accountant. In fact, the criminal

sanctions in Article 55 and 56 are harmful to the profession of Public Accountant

because as a profession which is  sensitive to the public trust, negative reporting

on Public Accountant which may not be accurate will ruin the fate of the Public

Accountant concerned, let alone the sanction of license revocation or freezing.

II. AUTHORITY OF THE CONSTITUTIONAL COURT

1. Whereas pursuant to Article 24C paragraph (1) of the 1945

Constitution of the Republic of Indonesia hereinafter referred to as

the 1945 Constitution, the Constitutional Court, hereinafter referred to

as the Court, has constitutional authority, namely, to review Laws

against the 1945 Constitution. Furthermore, the constitutional

authority is set forth again in Article 10 paragraph (1) sub-paragraph

a of Law of the Republic of Indonesia Number 24 Year 2003

concerning the Constitutional Court (State Gazette of the Republic of

Indonesia Year 2003 Number 98, Supplement to the State Gazette of

the Republic of Indonesia Number 4316) as amended by Law of the

Republic of Indonesia Number 8 Year 2011 concerning the

Amendment to Law of the Republic of Indonesia Number 24 Year

2003 concerning the Constitutional Court (State Gazette of the

Republic of Indonesia Year 2011 Number 70, Supplement to the

State Gazette of the Republic of Indonesia Number 5266) hereinafter

referred to as the Constitutional Court Law.
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2. Whereas the Petitioners have filed a petition for review of Law of the

Republic of Indonesia Number 5 Year 2011 concerning Public

Accountant (State Gazette of the Republic of Indonesia Year 2011

Number 51, Supplement to the State Gazette of the Republic of

Indonesia Number 5215), hereinafter referred to as the Public

Accountant Law particularly Article 55 and Article 56 the Law a quo

against the 1945 Constitution.

3. Whereas therefore, the Court has authority to examine, hear and

decide upon the petition of the Petitioners.

III. LEGAL STANDING OF THE PETITIONERS

1. Whereas Article 51 paragraph (1) of the Constitutional Court Law as

well as the elucidation thereof have provided that those who may file

the petition for judicial review of a Law against the 1945 Constitution

shall be the parties considering that their constitutional rights and/or

authorities have been impaired due to the coming into effect of a Law

which include:

a. individual Indonesian citizens (including groups of people

having a common interest)

b. customary law community groups insofar as they are still in

existence and in line with the development of the public and
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the Principle of the Unitary State of the Republic of Indonesia

stipulated in Law.

c. public or private legal entities; or

d. state institutions

2. Whereas following Decision Number 006/PUU-III/2005 dated May 31,

2005 and Decision Number 11/PUU-V/2007 dated September 20,

2007, the Court is of the opinion that impairment of the constitutional

rights and/or authorities as referred to in Article 51 (1) the

Constitutional Court Law must meet 5 (five) requirements, namely as

follows:

a. existence of constitutional rights and/or authority of the

Petitioners granted by the 1945 Constitution;

b. the petitioners consider that such constitutional rights and/or

authority are impaired due to the coming into effect of the Law

petitioned for review;

c. the impairment of such constitutional rights and/or authority is

specific and actual in nature or at least potential in nature

which, pursuant to logical reasoning, can be assured of

occurring;

d. there is a casual relationship (casual verband) between the
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intended impairment and the coming into effect of the Law

petitioned for review;

e. it is likely that with the granting of the petition, the argued

impairment of such constitutional rights and/or authority will

not or will no longer occur.

3. Whereas the Petitioners in this matter act as individual Indonesian

citizen petitioners with the following details:

a. Petitioner I is a public accountant having his office at Public

Accountant Office Ruko Soekarno – Hatta, Jalan Soekarno-

Hatta B-3 Kavling 3/B, Malang, 65141, East Java;

b. Petitioner II is a public accountant having his office at Public

Accountant Office Cik’s Building, Jalan Raya Cikini Raya

Number 84-86, Central Jakarta, 10330;

c. Petitioner III is a public accountant having his office at Public

Accountant Office, Jalan Tangkas Baru Number 1, Gatot

Subroto, South Jakarta, 12930;

d. Petitioner IV is a public accountant having his office at Public

Accountant Office, Jalan Prof. Dr. Soepomo Number 178 A

Blok C 29 South Jakarta 12870;

e. Petitioner V is an employee of Public Account Office at Ruko
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Soekarno – Hatta, Jalan Soekarno-Hatta B-3 Kavling 3/B,

Malang, 65141, East Java;

f. Petitioner VI is an employee of Public Accountant Office

having his office at Public Accountant Office Ruko Soekarno –

Hatta, Jalan Soekarno-Hatta B-3 Kavling 3/B, Malang, 65141,

East Java;

4. Whereas the Petitioners have constitutional rights granted by the

1945 Constitution and the Petitioners believe that they have been

impaired by the coming into effect of Article 55 and Article 56 of the

Public Accountant Law, as follows:

a. The constitutional rights of the Petitioners granted by Article

28C paragraph (1) and Paragraph (2) of the 1945 Constitution

which reads:

(1) “Every person shall be entitled to develop him/herself

through the fulfillment of his/her basic needs, and to

obtain education and enjoy the benefits of science and

technology, art and culture for the improvement of the

quality of his/her life and the welfare of humankind”.

(2) “Every person shall be entitled to advance him/herself

in struggling for his/her rights collectively in order to

develop the public, the nation and the state.
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have been impaired by the coming into effect of Article 55 and

Article 56 of the Public Accountant Law because the Articles a

quo have created limitations to the right to benefit from science

in the field of accounting and auditing as well as the finance for

the improvement of the quality of life and the welfare of

humankind by participating in materializing a sound and

efficient national economy as well as improving transparency

and quality of information due to the criminal provisions in the

Article a quo which are very repressive and which do not

appreciate the independence of the profession of the

accountant, while it should prioritize the principles of self

regulatory system.

b. The constitutional rights of the Petitioners granted by Article

28D paragraph (1) of the 1945 Constitution which reads:

“Every person shall be entitled to the recognition,

guarantee, protection and fair legal certainty as well as

equal treatment before the law”.

have been impaired due to the coming into effect of Article 55

and Article 56 of the Public Accountant Law because the

Articles a quo have created legal uncertainty for the

Petitioners.
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c. the constitutional rights of the Petitioners granted by Article

28G paragraph (1) of the 1945 Constitution which reads:

“Every person shall be entitled to protect him/herself,

his/her family, honor, dignity and property under his/her

control, and shall be entitled to feel secure and be

protected from the threat of fear to do, or not to do

something which constitutes human right”.

have been impaired due to the coming into effect of Article 55

and Article 56 of the Public Accountant Law because the

Articles a quo have resulted in the feeling of insecurity and

greatest fear so that the Petitioners do not feel free to perform

their profession whether to act or not to act.

d. The constitutional rights of the Petitioners granted by Article

28I paragraph (2) of the 1945 Constitution which reads:

“Every person shall be entitled to be free from

discriminatory treatment on any basis whatsoever and

shall have the right to obtain protection against any

such discriminatory treatment”.

have been impaired due to the coming into effect of Article 55

and Article 56 of the Public Accountant Law because the
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Articles a quo are very discriminatory by treating the

profession of the Petitioners as public accountants not equally

and they tend to be harmful due to the regulation which is

different from the principles of the regulations of other

professions.

5. Whereas the fulfillment of the obligation of Petitioners I through IV as

Indonesian Citizens who have the noble profession (nobile officium)

of public accountant to uphold and obey the law made positive in the

Law a quo, has been constitutionally impaired because, according to

the Petitioners, the Law a quo has directly created legal uncertainty

(legal anomaly), due to the fact that several materials of its substance

are legally defective and diametrically opposite to the profession of

public accountant. Strictly speaking, the Law a quo has objectively

imprisoned the constitutional rights of the Petitioners as citizens to

obtain legal certainty and freedom from the feeling of insecurity and

fear in performing the profession of public accountant. Whereas the

form of constitutional impairment objectively experienced by

Petitioners I through IV is that the room for maneuver of the

profession of the Petitioners as public accountants to provide

assurance services for the public is reduced or limited due to the

existence of the feeling of insecurity and fear in performing their work

particularly following the enactment of the Law a quo.
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6. In principle, Petitioner V and Petitioner VI have the role of supporting

the work of the Public Accountant so that the final decision upon a

work result will be with the Public Accountant. Therefore, if the threat

of the criminal sanctions is “blindly” applied to Public Accountant and

finally it is also “blindly” applied to the Petitioner V and the Petitioner

VI, then such provisions are also unreasonable or “naïve”.

7. Whereas the impairment of the Petitioners’ constitutional rights above

is specific and potential in nature which, pursuant to logical

reasoning, will be assured of occurring and it has a casual

relationship (casual verband) with the coming into effect of Article 55

and Article 56 of the Public Accountant Law as well as it is believed

that if the petition is granted, the impairment of the constitutional

rights of the Petitioners will not or will no longer occur;

8. Whereas therefore, the Petitioners  have legal standing  to file the

petition for substantive review of Article 55 and Article 56 of the

Public Accountant Law against the 1945 Constitution because they

have met the provisions of Article 51 paragraph (1) of the

Constitutional Court Law and the elucidation thereof and the 5 (five)

requirements of the impairment of the constitutional rights based on

the opinion of the Court which has become jurisprudence and Article

3 of Regulation of the Constitutional Court Number 06/PMK/2005;
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IV. REASONS WHICH BECOME THE BASIS FOR PETITION (POSITA)

1. Whereas according to Petitioners, Article 55 and Article 56 of the

Public Accountant Law are inconsistent with several Articles of the

1945 Constitution as follows:

a. 1. Article 55 sub-article a of the Public Accountant

Law, which reads as follows:

“A Public Accountant who:

a. manipulates, assists  in manipulation, and/or

falsifies data related to the services provided as

referred to in Article 30 paragraph (1) sub-

paragraph  j;

shall be imposed with a maximum criminal sanction of

imprisonment of  5 (five) years and a maximum

pecuniary sanction of Rp300.000.000,00 (three hundred

million  Rupiah)”.

is inconsistent with Article 28D paragraph (1) of the

1945 Constitution, because it leads to legal uncertainty.

It is based on the reasons as described as follows.

Firstly, Article 55 sub-article a of the Law a quo

contains the word  “manipulation”  whose meaning is
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obscure because the act of manipulation is not

recognized in the basic formulation of the Criminal

Code as the basic provisions in the criminal law. The

criminal act pertaining to the letter set forth in the

Criminal Code is the forgery of letter. However, in

Article 55 sub-article a of the Law a quo the forgery of

letter is used in one phrase together with manipulation

which means that the two terms should have different

meanings.  The definition of manipulation can be found

in the Great Dictionary of the Indonesian Language

which means (1) an act of doing something by hand; (2)

fraudulent act (by finding out the weaknesses of the

regulations and so forth). In the Sociology-Anthropology

dictionary, manipulation is defined as an effort by a

group or individual to influence the behavior, attitude,

and opinion of another person without the awareness of

such person (M. Dahlan Yacub Al Barry, Indah

Surabaya, 2001, page. 197).

In the professional practice of public accountant,

manipulation in audit in fact is understood as a positive

thing. In audit, the terms “data manipulating” or “data

manipulation” which means that an investigator or an

auditor analyzes data stored in various data storage
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media to find something which he/she is looking for

(Theodorus M. Tuanakotta, Akuntansi Forensik dan

Audit Investigatif (Forensic Accounting and Investigative

Audit), Salemba Empat Publisher, 2010, Jakarta,

page.484).

Therefore, the term “manipulation” has obviously

created ambiguity and multiple interpretations when

confronted with an act alleged to be manipulation. The

obscurity of meaning of the word manipulation creates

legal uncertainty which is inconsistent with the

guarantee of the right to fair legal certainty as intended

in Article 28D paragraph (1) of the 1945 Constitution.

Secondly, criminalization should be based on in-

depth considerations on what acts should be

criminalized; what requirements must be met for

blaming/holding a person committing such an act liable;

and what (criminal) sanctions should be imposed on

such person.. The criminalization in Article 55 sub-

article a of the Law a quo shows carelessness

considering and measuring the act and the criminal

liability to be assumed. It is evident as the followings

are not considered:
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1) The role of each legal subject between a person

committing a criminal act and a person merely

giving assistance. Article 55 sub-article a of the

Law a quo which does not distinguish between

the criminal sanction for the principal offender

(pleger) and the accomplice (medeplichtigheid) is

unharmonious and inconsistent with the

provisions of Article 55 and Article 56 of the

Criminal Code. The formulation of the

accomplice be equal to the perpetrator is

inconsistent with the provisions of Article 56 of

the Criminal Code by which the criminal sanction

should be reduced by a third, but if it is equalized

with participation, it does not to be formulated

because any criminal act committed by more

than one person with the qualification equal to

the perpetrator has been set forth in the

provisions of Article 55 of the Criminal Code as

the participation. Meanwhile, any person who

asks another person to commit the criminal act is

not regulated in Article 55 sub-article a of the

Law a quo. Therefore, establishment of norms of

Article 55 sub-article a of the Law a quo is
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inconsistent with the principles of the criminal law

which always consider the factual wrongdoing of

the perpetrator.

2) The balance of the act between each of

wrongdoers and the consequences arising from

it. Article 55 sub-article a of the Law a quo

positions the person committing the act and the

person giving assistance with equal criminal

sanction is inconsistent with the principle that

each person is only responsible for what he/she

has committed. Moreover, the offence in Article

55 sub-article a is the formal offence being

regulated as prohibited acts rather than material

offence being regulated as the consequences

due to the acts committed.

3) The element of fault (mens rea) of the

perpetrator as the element serving as the basis

for  a public accountant to be held liable in the

criminal law is not considered, which results in

the ambiguity of the concept in the criminal law in

Indonesia which distinguishes between the act

(actus reus) and the person held liable.
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Thirdly, in relation to the maximum criminal

sanction of imprisonment of 5 years and a maximum

penalty of Rp300,000,000.00 (three hundred million

Rupiah), such criminal sanction should maintain the

equality between public protection, honesty, procedural

justice, and substantive justice. With the severe criminal

sanction, there is no equality between the public

protection, honesty, procedural and substantive justice.

The public accountant will be placed at the subordinate

position and minor position due to the lack of protection

for performing its profession, considering the severe

criminal sanction. Had it been true that the purpose of

the formulation of Article 55 sub-article a of the Public

Accountant Law is to protect the public interests from

possible forgery or fraud committed by the Accountant,

the public interests would haven sufficiently protected

by the provisions of the Criminal Code (offence of

forgery or offence of fraud), and therefore, the provision

of Article 55 sub-article a of the law a quo is excessive

and even fantastic.

Therefore, Article 55 sub-article a of the Law a

quo creates legal uncertainty and it is inconsistent with
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the principle of lex certa which serves as the basic

principle in the criminal law. It means that there is a

violation or it is inconsistent with Article 28 sub-article D

paragraph (1) of “the 1945 Constitution”, particularly in

the phrase “fair legal certainty”.

a. 2. Article 55 sub-article a of the Public Accountant

Law is inconsistent with Article 28G paragraph (1)

of the 1945 Constitution because the Article a quo

has resulted in the feeling of insecurity and great fear

so that the Petitioners do not feel free to perform their

profession whether to act or not to act.

Audit activities conducted by the Public

Accountant are closely related to the use of computer in

which the process of data manipulation is certainly

made, considering that the nature and working

procedure of the computer program are related to the

auditing process. In the field of computer, data

manipulation shall mean the activity of generating new

data or reducing new data from the existing data. In

such activity, data processing is conducted by adding,

reducing, or inserting certain data in the computer

program for the purpose of data processing itself.
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If the definition of data manipulation in the  Public

Accountant Law a quo is implemented in the work of the

accountant profession, an auditor may be accused of

data manipulation because he/she uses the computer

program to process the data. This really makes a Public

Accountant to be positioned in a threatened situation

when he/she does his/her works even though it has

been done properly. The Public Accountant may be

accused of data manipulation even though what he/she

does is to follow the computer program which is their

working tool.

Therefore, the term “manipulation” having a

consequence of criminalization has resulted in the

feeling of insecurity and greatest fear so that the

Petitioners do not feel free to perform their profession

whether to act or not to act as guaranteed in Article 28G

paragraph (1) of the 1945 Constitution as clearly

described in the arguments in sub-paragraph a.1 and

sub-paragraph a.2 in the following figure:
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b. 1. Article 55 sub-article b of the Public Accountant

Law, which reads:

“A Public Accountant who:

b. deliberately manipulates, falsifies, and/or omits

data or records on the working paper or does

not make the working paper related to the

services provided as referred to in Article 3

paragraph (1) so that it cannot be used

properly for auditing purposes by the competent

authorities

Article 55 a of Law Number 5 year 2011 is inconsistent with Article 28 D (1)
and Article 28 G (1) of the 1945 Constitution of the Republic of Indonesia

Article
55 a 1. The definition of

manipulation is not clear
(obscure, ambiguous,
leading to multiple
interpretations)

1. Legal
uncertainty

2. The mixing of the criminal
sanction between the
principal offender and the
accomplice

2. It results in fear
and the feeling
of insecurity

Test Case

Article 28 D
(1)

 fair legal
certainty

 fair legal
certainty

Article 28 G
(1)

 feeling of
security

Constitutional Impairment

3. Injustice
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shall be imposed with a maximum criminal sanction of

imprisonment of 5 years and a maximum pecuniary

sanction of Rp300,000,000.00(three hundred million

Rupiah)”.

is inconsistent with Article 28D paragraph (1) of the

1945 Constitution because it creates legal uncertainty.

It is based on the reasons explained below:

Firstly, the phrase “manipulation” has an

obscure meaning in the criminal law so that it may

create ambiguity and multiple interpretations when it is

confronted with an act considered as manipulation as

explained in the argument of the petitioners regarding to

Article 55 sub-article a of the Public Accountant Law.

Secondly, the phrase “omits data or records on

the working paper or does not make the working paper”

creates multiple interpretations because the form and

process of preparing the working paper vary greatly and

the form of standards (PAPS) only has the base quality

and it is full of professional judgments. Moreover, the

working paper for auditing service, reviewing service,

and any other services as the form of the Public
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Accountant’ services has different methods for

preparing the working paper. The working paper for

auditing service must be prepared to obtain reasonable

assurance, while the working paper for reviewing

service is prepared to obtain limited assurance (it is

lower than reasonable assurance), and the working

paper for any other services is prepared to obtain very

limited assurance (it is lower than limited assurance).

Therefore, the elements of criminalization of the act of

preparing a working paper are very difficult to measure.

Thirdly, the phrase “so that it cannot be used

properly for auditing purposes” has an obscure

meaning. The phrase “cannot be used properly”, does

not have clear and definite meaning or it is very

subjective (it depends on “taste” of the auditor).

Fourthly, the phrase “auditing by the competent

authorities” has an ambiguous meaning because the

elucidation mentions that the competent authorities are,

among others, Ministers, police force, public

prosecutor’s offices, and courts. Considering that the

police force, public prosecutor’s offices, and courts do

not have the qualification and authority to audit the
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quality of the working paper.

b. 2. Article 55 sub-article b of the Public Accountant Law

is inconsistent with Article 28G paragraph (1) of the

1945 Constitution because the Article a quo has

resulted in the feeling of insecurity and great fear so that

the Petitioners do not feel free to perform their

profession whether to act or not to act. It is based on the

reasons as explained below.

Firstly, article 55 sub-article b of the law a quo

referring to those who deliberately manipulate, falsify,

and/or omit data or records on the working paper or

who do not make the working paper is excessive

considering that the nature of the working paper is that

it is not a final document. In other words, the

characteristic of the work product of Public Accountants

is an opinion of public accountants on a financial

statement or financial information. The opinion is the

reasonable assurance and it is not a statement of

absolute accuracy of financial statement or financial

information. In other words, the opinion of a Public

Accountant is a professional judgment; it is not legally

binding so that public accountants should not be
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criminalized, let alone their working paper.

The issue of criminalization and decriminalization

of an act must be in accordance with the criminal

politics followed by Indonesian nation, namely whether

such act is inconsistent with the fundamental values

applicable in the community and considered by the

public to be reasonably criminalized or not for the

purpose of creating a welfare community. The judgment

whether an act is impeccable or not as an element of

unlawfulness must be made objectively, which means

that whether an act criminalized and considered

unlawful is an impeccable act considered by the

community, particularly for those engaging in the field or

the profession of public accountants. It means that

there is over criminalization against several acts

particularly in Article 55 sub-article b of the Law a quo,

because we assume that “…data or records on the

working paper or … the working paper..”, evidently

constitute an integral part of this profession and the

violation in the form of omitting data or not making the

working paper is not an unlawful act in the criminal law

(wederrechtelijkheid), but it is  an administrative

violation or at the most it is only classified as a tort in
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the civil law (onrechtmatigdaad).

If it is intended to be related to the forgery of

letter, the Public Accountant Law as lex spesialis is

lighter than the main rules, but if it is indeed intended as

the facility of development, these rules are very

incriminating for the profession of public accountant as

the profession which upholds the nobility of code of

professional ethics because the violation against the

professional ethics is very impeccable ethically even

though it is without legal any (criminal) sanction.

Secondly, the formulation of the law regulating

the profession of Public Accountant must be based on

the customary law applicable in the practice of Public

Accountant profession. Therefore, the phrase in Article

55 sub-article b, “ ….omits data or records on the

working paper or does not make the working paper…”,

is absolutely an ethical administrative act violating the

Public Accountant Professional Standards (PAPS).

Therefore, ethical and administrative settlement or

sanctions are more suitable so that the criminal

sanction is improper, excessive and demonstrative.

In the opinion of the Petitioners, Lawmakers do not
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consider the behavior included in Article 55 sub-article b

of the Law a quo which is the domain of private ethics

rather than a public domain. Moreover, the phrase

“…cannot be used properly…” in Article 55 sub-article b

of the Law a quo has an obscure meaning (obscure

libel) because the standard that it “cannot be used

properly” is very open to multiple interpretations. The

Lawmakers should have formulated an act clearly and

thoroughly (the principle of lex certa or

bestimmtheitsgebot) which may be finally imposed with

a criminal sanction. The Lawmakers should have also

defined it clearly without any ambiguity (nullum crimen

sine lege stricta), so that there would be no ambiguous

formulation regarding the act prohibited and the act

which is imposed with a sanction. The ambiguous and

complicated formulation will only result in legal

uncertainty.

The basic idea regarding the regulation of the

accountant profession which should constitute the basic

idea of  reinforcement of profession which is made as

the standard and perspective orientation is reduced by

criminalization in Article 55 sub-article b creating fear in

the accountant profession. In fact, a regulation should
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have been a constructive idea which directs the law to

the intended goals of the profession concerned in casu

the profession of public accountant. Article 55 sub-

article b a quo is inconsistent with the spirit of the

freedom assurance and maintenance of having a

profession as one of the basic elements in the

constitution. It seems clear based on the debate on the

amendments to the 1945 constitution in the third

meeting Ad Hoc Committee I of the Working Unit of the

People's Legislative Assembly, on December 6, 1999.

(see Naskah Komprehensif Perubahan UUD 1945

(Comprehensive Text of the Amendment to the 1945

Constitution) book VIII, The Secretariat General and

Registrar's Office of the Constitutional Court, page.133),

Thirdly, a criminal sanction may not be used if

the resulting side outcomes are more harmful compared

to the action criminalized. In other words, a criminal

sanction may not be used to achieve a purpose which

basically can be achieved by another equally effective

method with less misery and harm. A criminal sanction

should be based on the consideration on the harmony

between the law and competence in a profession. In

this case, the professionalism of accountants is
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threatened due to fear of the sanction, thus decreasing

its competence. This is in line with the opinion of Prof

Dr Barda Nawawi as quoted by Sudarto in the book

titled Kebijakan Legislatif (Legislative Policy) :

The criminal law must be used with due observance

of the goals of national development, namely, to

realize a fair and prosperous society which is

materially and spiritually equal based on the

Pancasila. In this connection, (the use of) criminal

law is aimed at mitigating crimes and providing the

regulation of this mitigation action for people’s

welfare  and protection.

If public accountants feel threatened and they are not

able to perform their profession independently, it is not

crime prevention, but it also hinders the goal of national

development, namely, to achieve a fair and prosperous

society which is materially and spiritually equal based

on the Pancasila.

The provision of Article 55 sub-article b a quo

clearly qualifies the profession of Public Accountant as

a malicious profession. Criminalization of this

profession is a big problem and it constitutes an effort to
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intervene the professional standards and

professionalism as a form of mischievous behavior.

This form of criminalization according to the Petitioners

is misdirected because it is the abuse of profession

which can be criminalized, constituting a form of

anticipation of mischievous attitude in the behavior of

an individual coincidentally having a certain profession.

Therefore, an action which is more appropriately

called an ethical violation should not be threatened with

a criminal sanction, but an administrative sanction or a

professional sanction should be sufficient. The working

paper is the supporting media for public accountants to

make a report or an opinion as the result of the work of

services rendered. Therefore, those who have the best

knowledge of the standards for preparing the correct

working paper (which is not manipulative, original and

complete) are only the profession of public accountants

themselves. Bringing this domain of professional

(ethical) competence into the domain of criminal law will

result in uncertainty of just laws. It is worried that law

enforcement apparatuses will apply the law arbitrarily

based on their presumptions.
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Special expertise is certainly needed to assume

whether or not a working paper is forged, manipulative

or incomplete. Prof. Dr Barda Nawawi as quoted by

Sudarto in the book titled Kebijakan Legislatif

(Legislative Policy) says that the criminal law must also

be used with due observance of the work capacity or

competence of law enforcement bodies in order to

prevent overload with work (overbelasting).

With respect to another profession, namely

medical profession, the Indonesian Honorary Council

for Medical Discipline is established to enforce the

discipline of doctors and dentists, while the Supervisory

Board has authority to stipulate and enforce the Code of

Conduct of Notaries, and the Honorary Council has

authority to enforce the Code of Conduct of Advocates.

Therefore, the procedure is that in the event of an

alleged violation related to the code of conduct and

standards of work, such institutions will examine it from

the ethical aspect. If one is ethically declared guilty and

there is a criminal element in such violation, the

investigators will then perform their duties. These

issues do not exist in the Law a quo. The existence of

Public Accountant Professional Committee in the Law a
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quo is merely as an advisory council (Article 46

paragraph (2) of the Law a quo). In this case, it seems

that the politics of law concerning the regulation public

accountant profession is not based on the value of

respect for the profession, but it is more based on

professional regulation which makes it subject to the

government.

The profession of Public Accountant greatly

prioritizes the service users’ trust. The use of penal

facility as included in Article 55 of the Law a quo will

threaten the continuity of assurance services provided

by Public Accountants or Public Accountant Offices.

The Petitioners believe that if an investigation process

is accompanied by the detention of a Public

Accountant, the public accountant will lose his/her

service users even though later on he/she may be

declared not guilty in the court.

To more convince the Panel of Constitutional

Court Justices that the petition of the Petitioners is not

solely based on a subjective and a priori perspective,

but based on a rational and objective considerations for

the sake of the interests of the people at large, including
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associates (the profession of public accountants) who

are worried about the existence of the Law a quo.

Therefore, the Petitioners should also quote the opinion

of Tia Adityasih, CPA (Chief of Indonesian Institute of

Public Accountants) dated October 3, 2011 in an FGD

concerning the Public Accountant Law, as follows:

“….the impact of Law Number 5 Year 2011 concerning

Public Accountants is the emergence of the feeling of

being oppressed, stress, and anxiety when recalling the

severity of threatened sanctions, particularly for

violations which should be settled ethically first, while in

fact, they are, in fact, directly punishable with a criminal

sanction of imprisonment of 5 (five) years as well as the

penalty which may lead to the winding up of the office”.

The case which once occurred was the lawsuit

filed by Drs Lauddin Purba, a public accountant against

the Minister of Finance of the Republic of Indonesia due

to the issuance of decree of the Minister of Finance

Number 126/KM.1/2009 concerning the Freezing of

Public Accountant License of Drs Lauddin Purba.

Based on the Decision of the State Administration Court

in Jakarta Number 67/G/2010/PTUN-JKT, the Plaintiff’s
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lawsuit was granted and the Respondent’s Decree was

declared null and void. However, due to the profession

of public accountants is based on a trust/opinion;

although he won with his lawsuit in the State

Administration Court, the clients had left him and the

contracts being handled were terminated unilaterally.

In the context of such legal case, the provision of

Article 55, particularly in sub-article b containing the

threatened criminal sanction will deconstruct this

profession even more considering that it gives rise to

not only material suffering but also psychological and

physical sufferings. Here lies the price of trust by which

the profession of Public Accountant, if always faced

with criminal law, will be very vulnerable and people will

be reluctant to become Public Accountants. This

condition will make the profile of number of Public

Accountants in Indonesia which falls behind with other

countries in ASEAN increasingly complicated.

Furthermore, in 2015, Indonesia will deal with the

liberalization of services including the service of public

accountants in the region of ASEAN (ASEAN Economic

Community). According to the data from the Centre for

Supervision of Accountants and Appraisers’ Services,
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the Central Statistics Bureau, and Indonesian Institute

of Certified Public Accountants in 2011, the number of

public accountants in Indonesia is 1,444 persons for

approximately 234 million people. Meanwhile in

Singapore, there are 15.120 public accountants

persons for approximately 5 million people, 15.020

public accountants for approximately 88 million people

in the Philippines, 6070 public accountants for

approximately 66 million people in Thailand, 2,460

public accountants for approximately 25 million people

in Malaysia, 1,500 public accountants for approximately

85 million people in Vietnam. The Indonesian Institute

of Certified Public Accountants stated such data dated

August 24, 2010 before commission XI of the People's

Legislative Assembly.

b. 3. Article 55 sub-article b of the Public Accountant

Law is inconsistent with Article 281 paragraph (2) of

the 1945 Constitution, because  the Article a quo has

created discrimination between the profession of public

accountant and  other professions related to the

financial audit and data presentation.

For the profession of journalist, Law Number 40
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Year 1999 concerning the Press does not stipulate any

criminal code and it even imposes a criminal sanction

on any person hindering the work of journalists.

Pursuant to Law Number 40 Year 2004 concerning

Notary’s Office, the notary’s profession is given the

internal mechanism to settle professional violations and

it has provisions preventing the investigator from

directly investigating (seizing) a deed. Meanwhile, for

the profession of auditors of the Audit Board, pursuant

to Law Number 15 Year 2006 concerning State Auditory

Board, criminal provisions are not related to the

mechanism of work of auditors as set forth their working

paper, but they are related to the criminalization of

abuse of authority (criminalization of the abuse of

profession rather than criminalization of the profession).

The contradiction between Article 55 sub-article

b and the 1945 Constitution causing the constitutional

impairment to the Petitioners as explained in sub-

paragraph b.1, sub-paragraph b.2 and sub-paragraph

b.3 can be illustrated as follows:

Article 55 b of Law Number 5/2011 is inconsistent with Article  28 of
the 1945 Constitution of the Republic of Indonesia

Test Case
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c. Article 56 of the Public Accountant Law which

reads:

“An Associated Party committing an action as intended

in Article 55 shall be imposed with a maximum criminal

sanction of imprisonment of 5 years and a maximum

penalty of Rp300.000.000,00 (three hundred million

Rupiah)”

is inconsistent with Article 28G paragraph (1) of the

1945 Constitution because the Article a quo has

resulted in the feeling of insecurity and greatest fear so

that Petitioner V and Petitioner VI do not feel free to

Article
55 b

1. The word
“manipulation”

2. The phrase “ the
working paper cannot
be used properly for
audit by competent
authorities”.

The imposition of sanctions:

1. a working paper which
cannot be used properly by
an auditor creates multiple
interpretations, and the
intended working paper is
unclear.

2. The definition of phrase “the
working paper cannot be
used properly for audit by
competent authorities” is
obscure.

3. He/she does not
make  a working
paper

Article 28 C (1)
 To enjoy the

benefits

Article 28 C (2)
 To advance

him/herself

Article 28 G (1)
 The feeling of

security

Article 28 I (2)
 non-

discriminatory
treatment

Article 28 D (1)

 fair legal
certainty

 fair legal
certainty

2. a working paper prepared
with judgment constitutes
criminalization of ethical
domain and administrative
domain.

1. The definition of
manipulation (data/records)
is obscure

Different treatments between  the
profession of Public Accountant
and other professions (state
accountants/Audit Board,
notaries, journalists, and
advocates)

1. Legal
uncertainty

3. Barriers to self
regulatory
organization

2. Barriers to the
development of
science

1. It results in fear
and the feeling
of insecurity

It creates
discrimination

2. Legal
uncertainty
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perform their work whether to act or not to act.

Petitioner V and Petitioner VI as the supporting

parties of the profession of Public Accountant in

providing assurance services for the community do not

feel secured to work due to the emergence of the

feeling of worry in performing their work. Petitioner V

and Petitioner VI in principle serve the role of

supporters for the work of public accountants in order

that the final decision on the work results is with public

accountants. Therefore, if the criminal sanction is

“blindly” imposed on Public Accountants and finally it is

also “blindly” imposed on Petitioner V and Petitioner VI,

such provisions are also illogical or “naive”.

Petitioner V and Petitioner VI are of the opinion

that Article 56 of the Law a quo is clearly misleading in

giving the subject constituting the addressaat norm of

the criminal action formulated. The Petitioners are of an

opinion that the Law a quo regulates norms concerning

Public Accountant in line with the nomenclature of the

Law a quo, thus it is inaccurate that Article 1 sub-article

9 refers to “Associated parties as the Associates of

PAO not signing the reports on the provision of service,
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Employees involved in the provision of service, or other

persons directly involved in the provision of service,” as

legal subjects as specified in the Public Accountant

Law.

The legal politics of criminalization used in the

provisions of Article 56 of the Law a quo focuses more

on the use of criminal law sanctions emotionally as pure

retaliation. In particular, It is totally inaccurate especially

for an action as regulated in Article 55 sub-article b of

the Law a quo to be also imposed on the associated

parties because it criminalizes an action having unclear

victims or losses.

In addition, the formulation of primary law norm

and secondary law norm in Article 56 of the Law a quo

(secondary norm) which directly refers to Article 55 of

the Law a quo (primary norm) creates an obscure

meaning (obscure libel). The phrase used in Article 56

of the Law a quo states: An Associated Party

committing an action as intended in Article 55... .

Whereas in Article 55, the actions are closely related to

the exclusive authority of public accountants rather than

to the Associated Parties. Therefore, the characteristics
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of the actions are very different and the actions

prohibited or classified as a criminal actions for an

Associated Party should be formulated separately.

The existence of criminal sanction threatened to

Associated Parties as regulated in Article 56 of the Law

a quo which is the same with the criminal sanction

threatened to Public Accountants as regulated in Article

55 of the Law a quo is inconsistent with the sense of

justice of Petitioner V and Petitioner VI because the

aspect of responsibility for an act related to the

provision of assurance services, the position of

associated parties is subordinate to public accountants.

Therefore, it is so unfair if their criminal sanctions are

made equal.

The inconsistency between Article 56 and the

1945 Constitution causing constitutional impairment to

Petitioners may be illustrated as follows:

Article 56 of the Law Number 5 Year 2011 is inconsistent with Article 28 of
the 1945 Constitution of the Republic of Indonesia

Article 56 The argument is
the same with

article 55 a and
55 b

It is inconsistent with the
1945 Constitution of the
Republic of Indonesia

Article 28 C (1) and
(2)



54

d. Article 55 and 56 of the Public Accountant Law are

inconsistent with Article 28C paragraph (1) and

paragraph (2) of the 1945 Constitution.

The Article a quo has created a limitation to

enjoy the benefits of science in the field of accounting

and auditing as well as finance for the improvement of

the quality of life of public accountants as guaranteed in

Article 28C paragraph (1) of the 1945 Constitution. This

is because the criminal provision in the Article a quo is

very repressive making an accountant afraid to develop

him/herself as a public accountant so that she/he may

not gain the benefits of science in the field of

accounting. Considering that Public Accountant is a

profession, it should prioritize self regulatory system as

the legal tool. Self regulatory system is a necessity in

the professional community because the compliance of

Article 28 I (2)

Article 28 G (1)

Article 28 D (1)
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profession with the prevailing rule of law is not only due

to the existence of the rule of law state, but also due to

the existence of manifest internal rules in the

professional standard and ethics.

Article 28C paragraph (2) of the 1945

Constitution states that “Every person shall have the

right to improve himself/herself in striving for his/her

rights collectively for building his/her society, nation,

and state”. The phrase “striving for his/her rights

collectively” can be interpreted that the constitution

guarantees the freedom and collective rights of

professional communities to develop the nation. Article

55 and Article 56 of the Law a quo impede Public

Accountants’ professional rights to develop the society

due to the spreading the threat of criminalization without

admitting and respecting the domain of professional

ethics as regulated in the self regulation (public

accountant professional standards).

2. Whereas based on all the Petitioners’ arguments

described above, the inclusion of criminal sanction as

provided for by Article 55 and Article 56 of the Law a

quo from the perspective of humanistic criminal law is
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inaccurate and irrational. We may pay attention to the

opinion of criminal law experts Prof. Muladi and Prof.

Barda Nawawi Arif in their book titled Bunga Rampai

Hukum Pidana (An Anthology on Criminal Law) on page

73 concerning this case, they explain that:

 Criminal law is not to be used emotionally only

for the sole purpose of retaliation;

 Criminal law should not be used to criminalize

any action having unclear victims or losses;

 Criminal law is not to be used to achieve a

purpose which may basically be achieved by

another equally effective method with less misery

and harm;

 Criminal law is not to be used if the impairment

produced by criminalization is more harmful than

the impairment caused by the criminal action to

be formulated;

 Criminal law is not to be used if the side effect

produced is more harmful compared to the action

to be criminalized;
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 Criminal law is not to be used if it is not

compared strongly by the society;

 Criminal law is not to be used if the use of

criminal law cannot be effective (unenforceable);

 Criminal law must be uniform, unvarying and

universalistic;

 Criminal law must be rational;

 Criminal law must maintain the harmony among

order, legitimation and competence;

 Criminal law must maintain the harmony among

social defence, procedural fairness and

substantive justice;

 Criminal law must maintain the harmony among

communal morality, institutional morality and civil

morality;

 Criminal law must be used based on

consideration of the victims of crime;

 In certain cases, criminal law must make special

considerations of the priority scale of interest
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arrangements;

 Criminal law as a repressive method must be

effectively used simultaneously with a non-penal

preventive method (prevention without

punishment);

 The use of criminal law must be also directed to

suppress the criminogenic factor which is the

primary cause of criminal act (Read: Tongat, SH,

Mhum, Pidana Seumur Hidup Sistem Hukum

Pidana di Indonesia (Lifetime Criminal Sanction

in Indonesian Criminal Law System), UMM

Press, Malang, 2004, pages.31-32).

After paying careful attention to the doctrines and also

the norms of the use of criminal law above, the

comments of the Petitioners are incredibly wise and

prudent. According to the description above, the

Petitioners dare to presume that if only the Lawmakers

a quo had read the advice of such criminal law

professors, the articles containing irrational criminal

sanctions would certainly have never existed.

2. Whereas based on the description and reasons
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conveyed above, the existence of Article 55 and Article

56 of the Law a quo impair not only the interest and

constitutional rights of the Petitioners in obtaining the

recognition, guarantee, protection and fair legal

certainty; but it also impairs the right to the feeling of

security and protection from threat of fear whether to

act or not to act in performing the profession as public

accountants and associated parties. Therefore, the

Petitioners are of the opinion that Article 55 and Article

56 of the Law a quo have been inconsistent with the

constitutional rights of the Petitioners guaranteed in the

1945 Constitution, and therefore, the Court should

declare that the articles a quo do not have any binding

legal force.

V. PETITA

Whereas based on the legal grounds described above,

the Petitioners hereby request to the Court to pass the

following decisions:

1. To grant the Petition of the Petitioners in its entirety;

2. To declare Article 55 and Article 56 of Law of the

Republic of Indonesia Number 5 Year 2011 concerning
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Public Accountant (State Gazette of the Republic of

Indonesia Year 2011 Number 51, Supplement to the

State Gazette of the Republic of Indonesia Number

5215) inconsistent with the 1945 Constitution;

3. To declare that Article 55 and Article 56 of Law of the

Republic of Indonesia Number 5 Year 2011 concerning

Public Accountant (State Gazette of the Republic of

Indonesia Year 2011 Number 51, Supplement to the

State Gazette of the Republic of Indonesia Number

5215) do not have any binding legal effect;

4. To order proper promulgation of this decision in the

Official Gazette; or

5. Should the Court be of another opinion, we request for

a decision to be passed by principles of what is fair and

just.

[2.2] Whereas to substantiate their arguments, the Petitioners have

presented documentary/written evidence marked as Exhibits P-1 through P-18 as

follows:

1. Exhibit P-1 : Photocopy of Decision of the Jakarta State Administration

Court Number 67/G/2010/PTUN-JKT;
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2. Exhibit P-2 : Photocopies of the Identity Cards (KTP) of the Petitioners;

3. Exhibit P-3 : Photocopy of the 1945 Constitution of the State of the

Republic of Indonesia;

4. Exhibit P-4 : Photocopy of Law Number 5 Year 2011 concerning Public

Accountant;

5. Exhibit P-5 : Photocopy of Regulation of the Minister of Finance Number

17/PMK.01/2008 concerning Public Accountant Services;

6. Exhibit P-6 : Photocopy of the License of Accountants;

7. Exhibit P-7 : Photocopies of the Book of Public Accountant Professional

Standard (SPAP) and Code of conduct of Public

Accountants;

8. Exhibit P-8 : Photocopy of Decree of the Minister of Finance concerning

the Revocation of Public Accountant License;

9. Exhibit P-9 : Photocopy of the Directory of Public Accountant Offices

and Public Accountants in Indonesia in 2011;

10. Exhibit P-10 : Photocopy of the Minutes of Meeting of Book I and Book II;

11. Exhibit P-11 : Photocopy of the Chronology of the Draft Law on Public

Accountant;
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12. Exhibit P-12 : Photocopy of the Articles of Association/ADT of the

Indonesian Institute of Certified Public Accountants (IAPI);

13. Exhibit P-13 : Photocopy of the Example of Independent Auditor's Report.

14. Exhibit P-14 : Photocopy of Letter of Comfort from the Central Board of

the Indonesian Institute of Certified Public Accountants

(IAPI);

15. Exhibit P-15 : Photocopy of Assurance of Professional Freedom;

16. Exhibit P-16 : Photocopy of Daily News Clipping;

17. Exhibit P-17 : Photocopy of the Documentation of Aspiration Submission;

18. Exhibit P-18 : Photocopy of the Minutes of Extraordinary General Meeting

of Members of the Indonesian Institute of Certified Public

Accountants in 2010 ;

In addition, the Petitioners presented 7 experts and 3 witnesses whose

statements have been heard in the hearings of the court on February 14, 2012,

February 22, 2012 and March 8, 2012 who principally described as follows:

The Experts of the Petitioners:

1. Dr. M. Ali Safaat, S.H., M.H.

 Whereas there are two elements related to the professional right. As
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a consequence of the definition of human rights, and rights which are

inherent in the nature and existence of humans, every person has

those rights since his/her birth regardless of ethnicity, race, religion,

gender, and profession. Therefore, every person having a certain

profession, in this case a public accountant, also has human rights

which must be guaranteed, upheld, and protected personally and in

performing his/her profession. Secondly, those rights must be

respected. It is not only related to the biological existence of a man,

but it also includes the purpose of respecting and protecting human

values and dignity. Human values and dignity are conditions which

can only be satisfied if a man has the freedom of living together and

the freedom as well as opportunity to obtain the recognition that

he/she is equal with other humans. Such recognition can only be

acquired if a person does beneficial acts for another person based on

his/her skills and in line with the development of public needs;

 The 1945 Constitution includes human rights, namely the right to

work, the right to self-development, the right to self-improvement and

to strive for the right collectively, the right to enjoy the benefits of

science, as well as the right to the feeling of security and protection

from threat of fear whether to do or not to do something, as specified

in Article 28C paragraph (1) and (2), Article 88D paragraph (1) and

Article 28G paragraph (1) of the 1945 Constitution;
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 Therefore, to perform the profession of public accountant is the

realization of the right to work, the right to self-development as well

as the right to enjoy the benefits of science. A person must be

certainly satisfied with the feeling of security and protection from

threat of fear whether to act or not to act in order that he/she is able

to perform such profession. Furthermore, in performing such

profession, a person absolutely needs the skills which not possessed

by every person, based on which all considerations for doing or not

doing something must be made. A person needs independence of

any interests or influences besides having his/her own skills in order

that he/she is able to perform the skills as the fundamental

consideration whether to do or not to do something. Therefore, a

profession may be only performed if there is the feeling of security

and protection from threat of fear to perform such profession.

 Based on such considerations, the expert is clearly of an opinion that

the protection of human rights has implications on the protection of

profession either for the person performing a profession or the act

taken in such profession.  We may see this case in the process of

amendment to the 1945 Constitution even though it was not

specifically discussed, but it was presented in the process of

amendment to the 1945 Constitution; for example, the third meeting

of the Ad Hoc Committee I of the Working Unit of the People's

Legislative Assembly with the meeting agenda of Introduction to
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Deliberation of Factions. One of the factions at that time was the

Faction of National Awakening Party through the spokesman Abdul

Kholiq Ahmad conveying several principles which had to be included

in the 1945 Constitution and principles of human rights.  One of them

is to guarantee and assure freedom of having a profession. Similarly,

in the Synchronization Meeting of the Ad Hoc Committee I of the

Working Unit of the People's Legislative Assembly on July 14, 2000,

a member of the Ad Hoc Committee I Hamdan Zoelva conveyed the

need for the protection of profession, even though it was in the

context of legal profession such as lawyers. However, such opinion

was then responded to by a member of the Ad Hoc Committee I Andi

Mattalatta stating that the problems discussed at that time were

superstructure and institutions having public authority as related to

Article 24. Meanwhile, professional institutions in general were

classified into the regulation of human rights;

 Furthermore, in relation to the constitutional impairment of

Petitioners, Article 55 and Article 56 of the Public Accountant Law are

the provisions imposing criminal sanctions for the profession of public

accountant and associated parties for committing any act classified in

such articles as a criminal act;

 Obviously, the purpose of criminal code is that a person does not

commit any act classified as a criminal act by threatening such
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person who commits such criminal act with a criminal sanction. This

provision certainly results in the feeling of insecurity or fear to do any

act qualified as a criminal act. The criminal sanction has the potential

to decrease the independence of profession because it makes a

person in such profession relies not only on his/her skills whether to

do or not to do his/her professional duties, but also on the

consideration whether an act committed is qualified as a criminal act

or not.

 When a professional act is no longer fully determined by the skills

possessed by a person, he/she has the may lose his/her own

profession. The law should be used to enforce or encourage a person

to take actions based on his/her professional skills. It means that the

right to work, the right to self-development, and the right to enjoy the

benefits of science will be potentially impaired. This constitutional

impairment is potentially suffered by the Petitioners due to the

coming into effect of Article 55 and Article 56 of the Public

Accountant Law;

 With regard to the use of criminal sanction, in fact, the Court has

created the guidelines which, according to the Expert, serve not only

as the basis for decision-making by the Court but which also serve as

the consideration for the Lawmakers to specify a criminal sanction,

namely in Decision Number 4/PUU-V/2007 stating that humanistic
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perspective on the criminal law related to the code of conduct must

be considered in imposing the criminal sanction. The Court provides

five guidelines, namely among other things, firstly, that the criminal

sanction must not be used to achieve a purpose which in substance

can be achieved by another equally effective method with less misery

and harm. Secondly, the criminal sanction must not be used if the

side effect produced is more harmful compared to the act to be

criminalized. Thirdly, the criminal sanction must be rational. Fourthly,

the threat of criminal sanction must maintain the harmony of legal

order according to the law and competence. Fifthly, criminal sanction

must maintain equality of public protection, honesty, and procedural

and substantive justice.

2. Prof. Dr. M. Arief Amrullah, S.H., M.Hum.

 In Chapter I of Law Number 5 Year 2011 concerning General

Provisions, ”manipulation” is not defined at all. Similarly, “working

paper” is not defined, either.  Moreover, the Elucidation of Article 55

sub-article a and Article 56 of such Law has stated self-explanatory. If

the words or terms “manipulation” and “working paper” have the

same definition between the term used in the practice of public

accountants and the term used in Article 55 of Law Number 5 Year

2011, they have been certainly consistent; however, on the contrary,

if both definitions are not the same, they will create a problem in their
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concretization.

 In the practice of public accountant profession: manipulation in audit

in fact has a positive connotation. In audit, the terms “data

manipulating” or “data manipulation are used to mean that an

investigator or auditor analyzes data stored in various data storage

media to find something which he/she is looking for. Therefore, it

means that in performing their profession public accountants in fact

are not classified into a negative scope to commit a crime so that a

criminal sanction should not be imposed on them. However, if the

word “manipulation” by the maker of Law Number 5 Year 2011 is

considered the same with the word “manipulation” as generally

known in the Criminal Law, what has been set forth in Article 55 of

Law Number 5 Year 2011 is inconsistent with the Legal Spirit in the

consideration section as I have conveyed above.

 Working paper is not defined by Law Number 5 Year 2011. Whereas,

the working paper in the professional work of Public Accountants

constitutes an auditing plan for a financial statement prepared by the

management (of the company), among other things, to formulate

methodology of audit, sampling, data analysis, and to draw a

conclusion containing the opinions of public accountants conducting

the audit.

 The formulation of Article 55 of Law Number 5 Year 2011 reads:
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“manipulates, assists in manipulation …. and so forth”; “omits data or

records on the working paper or does not make the working paper

….” However, those terms which in fact do not have a negative

connotation are plainly transferred into the formulation of Article 55 of

Law Number 5 Year 2011; therefore, if it is confronted with only one

pillar of the criminal law, namely the first pillar, it has been

inconsistent because an act of manipulation in the context of public

accountants and also the working paper do not constitute a prohibited

act. In fact, in order for the criminal sanction to be imposed, there

must be a person violating such prohibited act.

 If the policy or politics of criminal law implemented in Law Number 5

Year 2011 is to be maintained, which means that there is no intention

to evaluate or review them, the existence of the provisions of Article

55 and Article 56 of Law Number 5 Year 2011 will ruin the profession

of public accountant so that the birth of Law Number 5 Year 2011 is

inconsistent with the original purpose of the formulation of Law

Number 5 Year 2011. This means that the provisions have been

inconsistent with the norms of the 1945 Constitution;

 Law Number 5 Year 2011 in fact is classified into the group of

administrative legal regulations, such as among other things: Law

Number 8 Year 1995 concerning Capital Market; Law Number 7 Year

1992 concerning Banking as amended by Law Number 10 Year 1998
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all of which have included the criminal provisions. Such policy

constitutes the development of legislative policy which tends to

always include criminal provisions in an administrative law. The

administrative law in substance constitutes a governing law or

regulatory law, namely the law drafted to execute governing authority

or regulatory authority so that the use of the term administrative

criminal law is also called criminal law concerning arrangements or

criminal law of rules. Therefore, the administrative criminal law

constitutes the realization of policy using the criminal law as a means

to uphold or implement norms contained in such administrative law.

 The question in the review of Article 55 and Article 56 of Law Number

5 Year 2011 against the 1945 Constitution is: whether it is relevant or

not to use the criminal law as a means to uphold norms in Law

Number 5 Year 2011, in this case Article 55 and Article 56 of such

Law. This question comes forward, as described before in relation to

the three pillars in the criminal law, that an act of manipulation and

also the working paper in the context of public accountant do not

constitute a prohibited act. In addition, the legal relationship between

Public Accountants and Clients is more as a civil relationship so that

it becomes improper to include the criminal law involving the police,

the public prosecutor's office and the courts (read: Elucidation of

Article 55 sub-article b). However, bearing in mind that a subject of

criminal law, either a natural person or a legal person, is not with
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impunity, in the event that a Criminal Act of Forgery occurs, it is

enough to refer to norms regulated in the Criminal Code. Therefore, it

is not necessary to include the criminal law in Law Number 5 Year

2011. Unless there is something more specific which is not regulated

in the Criminal Code, it must be properly considered to be regulated

in the Public Accountant Law (in the future/renewal of the Public

Accountant Law).

 The use of criminal law or criminal sanction in Law Number 5 Year

2011 basically constitutes a part of policies or politics of criminal law.

However, as described earlier, to implement criminal politics means

to make a selection from many alternatives, to find the most effective

alternative in such mitigation effort. Thus, the Law which is made

shall not be inconsistent with its purpose.

 A criminal sanction constitutes a misery, discomfort suffered by the

person imposed with such criminal sanction. Therefore, do not stop

looking for the basis, essence and purpose of criminal sanction and

criminalization to give a justification of such criminal sanction. Why is

it so? It is because a criminal sanction feels uncomfortable, but also it

has the consequence in the form of a “label” on such person by the

community that the person has committed a “bad” act. In this

connection, the criminal law should serve as an ultimate remedy

(ultimum remedium). It means that if it is not necessary the criminal
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law is not to be used as the means. Therefore, the formulation of

criminal provisions specified in Article 55 and Article 56 of Law

Number 5 Year 2011 is dogmatically inconsistent with the three

pillars or subject matters in the criminal law as described above, and

it must be considered to revoke them because in addition to giving no

benefits, they have created a Law which is inconsistent with its

purpose.

 Maintaining Article 55 and Article 56 of Law Number 5 Year 2011

whose formulation is inconsistent with the three subject matters in the

criminal law will in fact “ruin” public accountant services while they

are badly needed (see Consideration section of Law Number 5 Year

2011). However, in other cases, if a public accountant commits a

crime related to his/her profession, the criminal law should be

involved, but not to the extent that it becomes a main threat to the

development of public accountant services in Indonesia. Moreover, in

relation into this case, Herbert L. Packer has given a warning as

explained before.

 Accuracy is required in formulating the criminal provisions included in

Article 55 and Article 56 of Law Number 5 Year 2011 in order to

prevent contradiction with the formulation of such Law. Therefore,

guidance on the science of (criminal) law becomes very important to

guide the Lawmakers. Thus, there shall be no impression that it has



73

been “just drafted” and “just completed” because it is costly.

 One thing which must be considered and kept in mind is that the

existence of excessive criminalization will decrease the value of

criminal law in the society. Therefore, a penal approach does not

necessarily require a criminal sanction, but it can also be conducted

by more beneficial ways. Thus, it should be considered in accordance

with its context.

3. Prof. Dr. Yusril Ihza Mahendra, S.H.

 Whereas the norms contained in Article 55 and Article 56 of the Law

a quo are in line with the title of Chapter 13 containing the norms

concerning criminal offence whose sanction is related to a criminal

act committed by a public accountant as its legal subject, and the

other subject is classified as an associated party;

 As the norms of criminal law, the formulation of norms classified

under such category must be rigid because such norms are directly

related to human rights in relation to a person’s fate, which may

cause a person to lose his/her freedom due to the imposition of a

criminal sanction of imprisonment. In fact, freedom constitutes one of

the fundamental human rights in human life;

 Bearing in mind such nature of the norms of criminal law, the
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formulation of norms may not lead to multiple interpretations,

particularly in the use of a term which is not previously known in the

formulation of offence in the substantive criminal law. The crucial

issue in the formulation of norms in Article 55 of the Law a quo is the

use of the term manipulation which has an obscure meaning so that it

leads to the occurrence of multiple interpretations. The phrase saying

manipulates and/or falsifies data, and the phrase saying deliberately

manipulates, falsifies and/or omits data, are phrases which have

legally ambiguous meanings;

 In colloquial language, the term manipulation has a negative

connotation, namely to falsify or represent something differently from

the facts or actual conditions. In fact, in the accounting terminology,

manipulation is not something negative. The term data manipulation

is an action related to the work of professional accountants to

analyze and evaluate data the results of which may be different from

data presented in a financial statement prepared by a management;

 Since manipulation in the context of accounting is related to analysis

and evaluation, such action is not a criminal act which must be

imposed with a criminal sanction. Article 55 of the Law a quo does

not give an elucidation concerning the definition of manipulation

used. Similarly, the formulation of definition in Article 1 of the Law a

quo does not explain what the term manipulation means, either;
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 Whereas such term is not recognized in the criminal law, except for

the term falsify which is already regulated in the Criminal Code;

therefore, an authentic elucidation should be given for the term

manipulation by the Law to avoid the occurrence of multiple

interpretations resulting in the loss of legal certainty. Because of its

multi-interpretational characteristic, law enforcement apparatuses will

use their own interpretation to comprehend such term so that it may

also lead state apparatuses to take arbitrary actions against their own

people. In fact, the arbitrary actions are contrary to the principle of

constitutional state as formulated in Article 1 paragraph (3) of the

1945 Constitution;

 The multi-interpretational characteristic of  a norm of Law will

automatically result in legal uncertainty causing the norm of Article 55

of the Law a quo, particularly the term manipulation to be inconsistent

with Article 28D paragraph (1) of the 1945 Constitution which

guarantees the existence of fair legal certainty for all people. The use

of the term manipulation in Article 55 of the Law a quo may also

make public accountants feel anxious and afraid to do something

which is closely related to their profession, while in fact, each person

is entitled to the feeling of security and protection from the threat of

fear whether to act or not to act constituting a human right as

regulated in Article 28G paragraph (1) of the 1945 Constitution;
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 If public accountants are afraid to manipulate data/conduct data

manipulation as programmed in a computer software made as their

means of work because they feel threatened by the coming into effect

of a norm of Law, the norm of such Law is obviously inconsistent with

Article 28G paragraph (1) of the 1945 Constitution;

 The multi-interpretational term as explained in Article 55 sub-article a

is restated in sub-article b by adding more specific actions, namely

among other things, to deliberately manipulate, falsify and/or omit

data or records on the working paper related to the services provided

as referred to in Article 3 paragraph (1), so that it cannot be used

properly for auditing purpose by competent authorities. In addition to

the multi-interpretational term manipulation, the Law also does not

provide an explanation for the term working paper which may have a

specific meaning in the field of accounting which differs from the

definition of working paper used in academic activities such as

symposium, seminar or workshop. The working paper referred to in

the work of public accountant profession includes a kind of auditing

plan for the financial statement prepared by a management, namely

among other things, to formulate the methodology of audit, sampling,

data analysis, and to draw a conclusion containing the opinions of

public accountants conducting the audit;

 Whereas it is very likely that there are differences in the use of
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methodology of sampling or data analysis conducted by a public

accountant compared to other public accountants conducting similar

duties. Those differences will automatically cause the opinion made

by a public accountant to be different from the opinions of other

public accountants;

 The result of audit by a public accountant set out in his/her opinion as

a final result of the auditing process is not an absolute truth since a

professional public accountant must provide assurance services in

his/her work results are aimed at giving assurance for the users. The

characteristic of assurance does not mean that the results of work of

public accountants contain an absolute truth, as the work results are

still open to criticisms by anyone concerned. These things obviously

do not constitute something which may be criminalized;

 The formulation of norm in the phrase quoted above becomes more

ambiguous with the phrase saying “so that it cannot be used properly

for auditing purposes by the competent authorities”. The term cannot

be used properly is obscure and multi-interpretational and it does not

guarantee the existence of legal certainty. Therefore, although there

are auditing standards of Public Accountant Professional Standard, it

depends on the persons concerned whether such standards can be

properly used or not to examine the audit results. It is very likely that

the persons concerned here are the stakeholders in a company, the
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bank examining the audit reports in considering a credit application,

the officials of taxation, or stock exchange in the context of IPO or

sale of shares to the community for a public company. However, what

is strange about the elucidation of Article 55 sub-article b is that those

referred to as the competent authorities are the ministers, the police

force, the prosecutors, and the courts. Such authorities above do not

have the qualifications at all to evaluate the working paper prepared

by a public accountant of professional organization. In this case, it is

the honorary council of the profession which is qualified and

authorized to evaluate the working paper prepared by a public

accountant and to examine whether or not the preparation of working

paper complies with the stipulated standards;

 Obviously, the formulation of norm in Article 55 sub-article b of the

Law a quo does not guarantee the existence of legal certainty so that

it is inconsistent with the norm of Article 28D paragraph (1) of the

1945 Constitution. The formulation above also results in the feeling of

worry or fear to do the work which is the profession of a public

accountant because his/her work may be properly evaluated and

used or not by agencies that do not have qualification and authority at

all to carry out an evaluation. If it is compared to other professions

such as the profession of notaries, the profession of advocates, the

profession of medical practitioners, the issue related to the presence

or absence of malpractice in performing a profession first must be
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examined by the ethical council or the honorary council of the

profession before submission to the law enforcement apparatuses.

The criminal sanction imposed by Article 55 of the Law a quo which

directly criminalizes a suspected violation against the professional

ethics is discriminatory in nature which is inconsistent with Article 28I

paragraph (2) of the 1945 Constitution;

 Meanwhile, the formulation of norm in Article 56 of the Law a quo

which regulates the same material as that in the norm of Article 55,

but applied to the associated parties is not proportional. Bearing in

mind that the Law a quo based on its title constitutes the Public

Accountant Law, while the associated parties especially employees

and other parties involved in the provision of services pursuant to the

definition of Article 1 sub-article 9 of the Law a quo may include those

who are not qualified as public accountants, but they are imposed

with the same criminal sanction;

 Obviously, it contains a norm resulting in worry and fear to do

something, while in fact, such thing is a person’s right of association

based on his/her duties and work. Thus, such formulation is clearly

inconsistent with the constitutional norm regulated in Article 28G

paragraph (1) of the 1945 Constitution;

 Whereas the formulation of criminal offence or its criminal sanction

and its norms as regulated in Article 55 and Article 56 of the Law a
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quo, in addition to being inconsistent with the 1945 Constitution, are

also not in line with the principles of national criminal law;

 Article 55 and Article 56, although not specified explicitly, classify a

criminal act related to a public accountant as a crime. Bearing in mind

that the subjects of perpetrators are specific, namely persons having

the profession as public accountants, the existence of criminal

sanction of imprisonment in Article 55 and Article 56 explicitly

classifies such criminal act as a crime rather than a violation;

 However, the Law a quo does not make the specific arrangements

concerning the formal law related to procedures for the examination

of a criminal act which is specific in nature. In fact, such examination

proceedings taken by using the general criminal procedural law as

contained in the Criminal Code are not adequate to reveal the

occurrence of an alleged crime which is specific in nature. In fact, this

is related to the profession whose members are subject to the code

of conduct and may be only evaluated by specific agencies before

the audit results are submitted to the law enforcement apparatuses

for performing criminal examination proceedings;

 The petition of Petitioners in this case focuses on the substantive

review. According to the Expert, the review for articles of the Law a

quo can also be actually conducted based on its formal aspect to

review whether or not the norms within the two articles of the Law a
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quo meet the requirements of formulation of laws and regulations as

regulated in Law Number 12 Year 2011 concerning Formulation of

Laws and Regulations.

 The principles of formulation of laws and regulations and their norms

as regulated in Article 5 sub-article f of Law Number 12 Year 2011

are the principles of clarity of formulation. The substance of laws and

regulations as stipulated in Article 6 paragraph (1) of Law Number 12

Year 2011 must reflect, among other things, the principle of

protection, the principle of equality before the law and government,

as well as the principle of legal order and certainty;

 As described in the substantive aspects of review for the norms of the

Law a quo against the 1945 Constitution, if the same thing is

implemented mutatis mutandis, it is clear that the formulation of

norms in Article 55 and Article 56 of the Law a quo on the formal

basis is inconsistent with the principles of formulation of laws and

regulations and the substance of laws and regulations as regulated in

Article 5 sub-article f and Article 6 paragraph (1) of Law Number 12

Year 2011.

4. Dr. Mudzakkir, S.H., M.H.

 An action prohibited in Article 55 sub-article a is to “manipulate data

or falsify data”.
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 The use of the word manipulation in the practice may have positive

and negative meanings which, if implemented as the formulation of a

criminal act against public accountants, will result in lack of clarity of,

ambiguity or obscurity of the purpose of prohibition against any act

potentially leading to the occurrence of expansion of a criminal law

norm based on the interpretation of the word data “manipulation”

which is inconsistent with principle of legal certainty in the criminal

law (lex scripta, lex certa, and lex stricta).

 The imposition of criminal sanction against the accomplice who gives

assistance in manipulating data and the principal offender who

manipulates data is inconsistent with the principles of criminal law as

stated in Article 56 and Article 55 of the Criminal Code. The

aforementioned articles include the principles of law:

 In principle, there are differences between assistance in Article 56 of

the Criminal Code and the perpetrator of a criminal act in Article 55 of

the Criminal Code;

 The criminal sanction against the accomplice should be reduced by

one-third of the total criminal sanction, while the perpetrator of a

criminal act shall be imposed with the principal criminal sanction.

 Based on the such considerations, it is proven that the norm of
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criminal law contained in Article 55 sub-article a paragraph (1) of Law

Number 5 Year 2011 does not guarantee legal certainty and justice

for public accountants. Maintaining the application of the formulation

will damage the purpose of guaranteeing the legal and constitutional

protection of a person performing the profession of public accountant.

 The norm of criminal law contained in Article 55 sub-article b

paragraph (1) refers an act prohibited which is similar to that in Article

55 sub-article a paragraph (1), but its objects are different, namely

data or records on the working paper or not making the working

paper. As they refer to the same act, the legal analysis of Article 55

sub-article a paragraph (1) shall also apply to the legal analysis of

Article 55 sub-article b paragraph (1).

 The formulation of norm of criminal law in Article 56 is intended for

Associated Parties, while  the norm of criminal law is from Article 55

intended to public accountants or legal subjects having different

qualifications. This is an improper application of the law.

 Associated Parties are Associates of Public Accountant Offices who

do not sign the reports on the provision of service, Employees of

Public Accountant Offices involved in the provision of service, or

persons doing their work under the responsibilities of public

accountants. The formulation of the norms of criminal law and the

criminal sanction should be different from Article 55.
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5. Dr. Himawan Estu Bagyo, S.H., M.H.

 In the context of administrative law function, the administrative law is

used in the governmental or executive authority. In the concept of

administrative law, the Government is authorized to create or

establish rules for the purpose of exercising the government’s

authority and implementing the administrative sanctions. The

specialty of administrative law is that it may create, implement and

establish its own rules. Secondly, the Government may appoint

personnel to assist with the implementation of government’s duties. it

may appoint its personnel and choose its instruments. Thirdly, it may

regulate the licensing system or vergunningen. Fourthly, it may grant

subsidies to the society under certain conditions which must be

given; although the Government  may exercise the authority above,

the exercise of government’s authority remains subject to the

principles of a constitutional and democratic state. The principles of

constitutional state require the principle of validity in the government’s

actions, principle of protection of Human Rights, principle of division

of authority and principle of impartiality in the government. In the

context of democracy, it requires protection of the right to freedom

and the right to equality. In this case, the Government’s duty is to

realize the idea of social justice in order to maintain the balance

between the right to equality and the right to freedom;
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 In relation to community activities, the Government’s duty is to

facilitate the community as much as possible in order that they

produce more results and make more benefits. In the event of

community activities which may be conducted by themselves and

may be functioned well, the Government does not need to be present

in such activities so that the Government may organize other

activities. Therefore, for the professional activities which have been

organized and controlled well, the Government does not need to be

present unless it is requested by such professional organization in

order to take part in the control or development;

 The second part concerns the effectiveness of administrative

sanction in the arrangements of professional groups, namely that the

authority in professional activities is the authority through the

licensing system. Without the licensing system, there is no

government’s authority may be performed. License is an instrument

used by the Government to control the community activities in order

to achieve a certain purpose;

 In the concept of legal norm, license belongs to the category of

behavioral norm, namely that it is a person’s obligation to apply for a

license to the Government before he/she conducts a certain activity

which is prohibited. In the context of administrative sanction, the

sanction may only be effective against a person having a license, but
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he/she misuses or violates the stipulated licensing requirements. In

this case, it is fair to impose more severe sanctions upon those

conducting activities without license. In conclusion, the criminal

sanction will be appropriately imposed upon persons conducting

activities without going through the licensing process. Meanwhile, it is

appropriate to impose the administrative sanction upon persons

holding license;

 The self regulatory system has the position of conducting

professional activities aimed at maintaining the dignity of profession.

There are two important aspects, namely, first, t competence

consisting of two things, namely skill and knowledge. The second is

integrity or mental attitude to perform his/her profession. All these

shall first be subject to the professional rules called the code of

conduct or good conduct. Therefore, the professional organization

may make professional rules containing provisions of professional

standards, which consist of the administrative requirements, the

qualification requirements from the aspect of knowledge or the aspect

of skill, the requirements of performing professional activity, the

obligations and prohibitions from performing the profession,

termination or dismissal and even reactivation, supervision and

control, and the administrative sanction of profession. In this case,

the Government is not related to the professional organization.

Therefore, the profession is given freedom of action to run the
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organization without the Government’s intervention;

 The relevance of the criminalization arrangements of public

accountants in Article 55 and Article 56 of the Public Accountant Law

to the nature of profession. In the administrative law perspective, the

penal code is classified as ultimum remedium, namely that an

ultimate instrument to improve the condition. With due observance of

the formulation of the Article a quo, the criminal act formulated in

Article a quo has in fact been covered in the penal provision as

regulated in the Criminal Code;

 Seen from the aspect of profession, to work is classified as a social

right. In the concept of Human Rights, such social right is classified

as a positive legal right which imposes obligations upon the state to

fulfill. Therefore, to implement arrangements which are criminal in

nature will have an impact on the limitation of the right to perform a

profession;

 To know whether there is a violation of the code of conduct or ethical

standards or not, it is necessary to have behavioral standards

prepared by a group of professions concerned. Therefore, it is

necessary to avoid Government’s intervention or the competent

authorities’ intervention which may actively become obstacles or

barriers against a profession.
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6. Dr. Ludovicus Sensi Wandabio

 In the concept of auditing, there are five important concepts. Firstly,

there must be the evidence and working paper made by a company

or management. Secondly, in performing audit, an auditor must

perform due professional care according to the standards. Thirdly, an

independent auditor examines whether information or data used by

such company may be reasonably presented so that the public does

not harmed, which is known as fair presentation. Fourthly, it is

conducted by considering ethics as separately regulated in a

profession;

 Whereas data processing through accounting information system is a

product of the management. Financial statements are audited by

independent auditors. They serve a function as the gate keeper,

whether such audit report may be used to save stakeholders, among

others, creditors, investors, Government, or clients by defining and

analyzing based on the results of audit. Thus, it is clear that in the

event of fraud of data or whatsoever it is called, it is an original

product of the management;

 Financial statement is a process; therefore, there are monthly

financial statements, quarterly financial statements, biannual financial

statements,  and annual financial statements recognized. The

management is responsible for financial statements, including for
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organizing an orderly administrative system so that the assets,

liabilities, capital, revenues, and expenses truly indicate the actual

conditions. The auditor serves the function of planning and

implementation to obtain adequate, assurance which means that as

reasonable care as a reasonable person, he/she may not give

absolute guarantee with respect to his/her own product, because

audit is to consider all of its professional aspects. With such concept,

an independent auditor stands up based on reasonable care as a

reasonable person and shall be subject to his/her profession;

 In performing such audit, an auditor needs competent, relevant, and

valid evidence. If such evidence has been manipulated by a

management through a collusive system or whatsoever it is called,

the conclusion of the auditor may be incorrect as a human being;

 An opinion of public accountant in providing attestation service is not

exact as it is a professional judgment. A public accountant does not

evaluate whether it is true or not or he/she does not guarantee the

truth, since he/she does not know if the check is fake, he/she does

not know that the invoice is fake, he/she performs reasonable care as

a reasonable professional person of the objects he/she is auditing;

 A public accountant uses his/her professional judgment to give an

opinion by using auditing standards. Furthermore, the resulting

losses are more due to the so-called manipulation which means
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presenting information which does not reflect the actual condition of

financial statement which is the responsibility of the management. If a

public accountant manipulates financial statements and he/she needs

an auditor, it means that the public accountant gives assistance to

make the financial statements seem good, the public accountant may

also be criminalized. The criminal act in such context means to falsify

or not or to collectively deceive the public;

 However, if a public accountant is not involved in preparing financial

statements, he/she is indeed neglectful or ignorant and then the most

severe sanction imposed upon him/her is that his/her license of public

accountant should be revoked or he/ she will be dismissed from

his/her profession because he/she does not meet the quality of audit,

but he/she is not criminalized;

 Because the nature of opinion is not a statement of truth, the opinion

of public accountant must be treated equally with the opinion of other

members of the professions such as legal profession, auditors, and

other professions. The opinion in connection with the attestation

service should not be subject to criminal sanction except when such

opinion contains an element of forgery, which means that the

statement of audit is based on a falsified document as regulated in

the Criminal Code;

 The issue of working paper in Article 55 and Article 56 does not
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describe specifically what the working paper is. However, if seen from

the professional standards, the working paper is a record arranged by

an auditor concerning his/her auditing procedures performed and

information acquired; it means that there are statements of the

management which may deceive the accountant;

 In computer-based information systems, almost 70% of clients that

go public are IT-based (high tech). Auditor’s competence is to

conduct an analysis by extracting data. If it’s the data is not useful,

he/she conducts data processing, tests ratio, makes analysis, re-

counts data, conducts an aging analysis, and merges files. The files

only contains data per client without division by area so that the

computer files should be merged. This is known in the terminology of

information system as data manipulation;

 If data manipulation is criminalized because in fact, a public

accountant manipulates data and that the information is not longer

useful if he/she does not manipulate data. The complete working

paper may prove whether he/ she is an independent auditor or not.

Unfortunately, the negative connotation used to define data

manipulation brings confusion.

7. Suhartono

 Whereas an corporate entity in its operational activities makes



92

various transactions and also has various activities or any other

events which are all documented in the transaction evidence held by

the company;

 The aforementioned transaction evidence will be put into an financial

statement information processing system in the company in which it

is also related to accounting policies and other policies in such

system.  The information processing system produces various

internal documents of the company, namely among other things, lists,

ledgers, journal, memo, working paper or worksheet, and so forth;

 In the next step, the process of report will produce financial

statements. If it is seen from the process, it is a recapitulation of all

transactions which have been made;

 In preparing such financial statements, it is unavoidable that there are

various estimates beside the recorded facts. The simple example is a

useful life- estimate of fixed assets so that this estimate also includes

various variables;

 Whereas the financial statements prepared by the management of

the company are obviously based on the evidence underlying and

affecting such financial statements.

 In the next step, the auditing process is started when the auditor,
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upon the request of the user using the financial statements for certain

reasons, is requested to audit such financial statements which have

been prepared by the management of the company. The purpose of

audit is to request for the opinion of an independent auditor whether

the financial statements already prepared are in conformity with

applicable financial accounting standards.

 In this case, it may be said that the auditor will conduct various

examinations, as to whether the financial statements have reflected

the transactions made in such company. In this case, obviously, the

financial accounting standards are the basis for preparing the

financial statements by the management;

 In performing the audit, the auditor will require various internal

documents of the company to perform various procedures of certain

examination and will include the transaction documents as referred to

earlier by the Expert;

 The auditor with his/her professional judgment will use sampling

method. The documents selected by sampling will be further

processed or determined with certain procedures. Meanwhile, most

documents not selected by sampling will be automatically unused. In

addition to such sample of transaction documents, the auditor may

also collect various data from other sources to be used as auditing

evidence. For the procedures which have been applied to the
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sample, the auditor will record or put and document it in the working

paper. This documentation also includes analysis steps taken by the

auditor;

 Whereas such sampling method may vary among auditors so that the

sample selected for auditing purposes may also be different. The

difference is certainly caused by the condition or situation of the

company and also the experience of the auditor;

 In conducting his/her analysis procedures, the auditor also applies

data processing which allows him/her to add, subtract, divide,

multiply data, or the so-called data manipulation in which all data will

be recorded and documented in the working paper. After processing

such data, the auditor with his/her professional judgment will further

make judgment and interpretation based on his/her knowledge or

comprehension; thus, the auditor will make a conclusion which finally

will serve as the basis to determine his/her opinion. The opinion as

the ultimate conclusion of the auditing process contains information

stating the conformity of financial statements with financial

accounting standards rather than about the company itself;

 In the event that the financial statements have been in conformity

with the standards, the auditor may give his/her unqualified opinion.

In this example, if after the unqualified opinion has been given, the

company goes bankrupt, will the auditor be blamed for it directly? In
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this connection, it certainly cannot  be said that it is directly due to the

auditor’s fault. Another example which may occur is when the opinion

has been stated, and then obviously there is another party who make

the company go bankrupt;

 Whereas a public accountant works within the corridor of public

accountant professional standards, and is supported by facts and

data which are further recorded in the Tax Consultant Office as

regulated in the auditing standards. Do not expect that the auditor

may become a seer or fortune- teller who may know or predict what

will happen to the company in the future.

The Witnesses:

1. Drs. Heliantono, CPA.

 About 2,5 years ago, on Friday, August 28, 2009, the witness was

surprised when he read his friend’s SMS asking him to read the news

on the page of a daily newspaper, Bisnis Indonesia.  On such daily

newspaper, the Minister of State-Owned Enterprises (BUMN) stated

that PT Waskita Karya overstated because it wanted to pursue the

initial public offering by covering the financial performance deficiency

with the asset mark-up on its financial statements in 2004 and 2005.

Afterwards, the minister proposed to revoke the license of the auditor

auditing the financial reports of PT Waskita Karya in 2004 and 2005.
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In Bisnis Indonesia daily newspaper, the witness’ office was

mentioned, namely Public Accountant Office of Heliantoro and

Partners as the auditor in 2004 and 2005;

 On Monday, August 31, 2009, almost all clients asked clarification

and explanation on the news on such daily newspaper; including the

clients located out of town. All clients asked for the presence of the

witness to give clarification and explanation;

 Through the process of clarification with Waskita Karya and other

efforts, the witness finally knew the causes and details of the case of

asset mark-up related to him;

 The case of asset mark-up in PT Waskita Karya Persero was

exposed when the replacement of directors was conducted. The

substitute President Director did not merely accept the financial

reports from the previous management and then asked other third

parties to audit certain accounts thoroughly;

 The 2008 financial statement revealed that there was

misrepresentation or asset mark-up in 2005 in the amount of Rp5

billion. The amount of Rp5 billion consisted of two projects underway,

and the first project was the project of renovation of Riau Governor’s

Office. Such project was started in 2004 and was finished 100% in

the contract value of Rp13.8 billion;
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 However, at the end of 2005, there was a variation order in the

amount of Rp3 billion. Team coordinator of project leader and team

leader had agreed on details of the variation order with the

negotiation result being in amount of Rp3 billion and it had been

acknowledged by Waskita Karya as contract revenues.  Until the end

of 2008, such balance still appeared in the company’s balance sheet

as gross bills to the employer;

 The second project was the project of development of Bulian Jambi

Sports Center. The contract value was Rp33,988,000,000.00 and it

was in line with the confirmation response from the project leader, the

physical progress on December 31, 2005 was 6.691% so that PT

Waskita Karya Persero acknowledged the contract revenues from

such progress in the amount of Rp2 billion. Such balance was still

outstanding until the end of 2008. The contract was terminated by

Batanghari Regional Government because the contract was

considered to have been signed by incompetent authorities, and

there was a case of regent replacement;

 In 2005, the asset value of PT Waskita Karya Persero was Rp1.6

trillion and the value allegedly marked up by the management in 2005

was Rp5 billion or 0.3% of such asset value;

 Whereas another effect due to the media coverage was on Monday,
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August 31, 2009 or 1 business day after such media coverage, when

Bank Mandiri sent a notice basically for the purpose of following up

the media coverage, that Bank Mandiri froze the partnership status of

Public Accountant Office of Heliantoro and Partners in Bank Mandiri

until the case was resolved. It means that the witness could no longer

conduct any audit for all clients of the witness owing to Bank Mandiri

or as debtors until the case was resolved;

 On Tuesday, September 1, 2009, five subsidiaries of State-Owned

Enterprises which were still in the process of audit at that time

terminated the ongoing contract with the witness’s office. One week

later, on Monday, September 7, 2009, the Ministry of Finance

conducted a random audit, instead of a regular audit. Upon the

performance of audit of financial statements of PT Waskita Karya in

2003 up to 2005, one month and a half as from the commencement

of audit on  October 16, 2009, the Ministry of Finance delivered its

audit results stating that in general, Public Accountant Heliantoro has

complied with the auditing standards, namely the public accountant

professional standards in the performance of general audit of

financial statements of PT Waskita Karya Persero in the 2003, 2004,

and 2005 accounting years, particularly the accounts related to the

acknowledgement of income and construction service expenses ;

 The enforcement of Article 55 and Article 56 reminds the witness of
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his experience and makes him imagine what would happen to him

and his employees as the associated parties if Bisnis Indonesia daily

newspaper reported the name of the witness’ office when Article 55

and Article 56 are applied. In fact, it was a professional issue and

completely not a criminal issue. The witness feels that he will be

treated fairly if those who judge the professional issue are the parties

from their own profession, not the layman in the profession.

2. Drs. Akhyadi Wadisono, Ak., CPA.

 On December 28 and 29, 2011, Batam District Prosecutor’s Office

summoned and examined the employees of the witness’ office in

Batam concerning the information on the existence of the contract of

engagement letter. After the examination of the witness’s staff on

January 12, 2012, the witness was summoned by Batam District

Prosecutor’s Office to be present in Batam in order to give t his

statements concerning on the truth of the existence of engagement

letter contract in the case of alleged corruption by the Secretary of

Batam Regional General Election Commission;

 When a public prosecutor examined and showed at the same time

the book of Law Number 5 Year 2011 concerning Public Accountant

and told the witness that with this Article, “Your profession may be

stopped or terminated because you do not work in accordance with

Public Accountant Professional Standards”. The witness felt that the
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Public Prosecutor had misconstrued Article 55 and Article 56 of the

Public Accountant Law because the witness came Batam to be asked

about his statements which were related to the truth of the existence

of the engagement letter contract with the Regional General Election

Commission; however, he was suddenly threatened for having

violated Public Accountant Professional Standards;

 Approximately on January 15 or 17, 2012, a Public Prosecutor from

Batam District Prosecutor’s Office contacted the witness to meet in

person in Jakarta. However, the witness could not meet him because

he was unavailable at that time;

 On Sunday, January 22, 2012 at about 11.00 o’clock am West

Indonesia Time, two public prosecutors from Batam District

Prosecutor’s Office came to the witness’s office in Jakarta and in the

meeting they delivered a message from the examining prosecutor in

Batam. After such meeting, the witness became afraid because in

fact, Article 55 and Article 56 of the Public Accountant Law includes

the criminal sanction of imprisonment of five years which may cause

the witness to be directly detained and imposed with a penalty of

Rp300 million. In his heart, the witness said to himself that if it was

such case, it would be better for him to no longer become a public

accountant even though he had worked in this profession for eight

years and the witness is still living under this condition until now for
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being worried because he does not know what the aforementioned

prosecutor will do to him in the future and so on.

3. Laudin Purba

 On June 15, 2009, the witness published the audit report on the

financial statements of PT Waskita Karya (Persero) with his qualified

opinion. Such opinion was given because the adjustment of revenue

which should have been recorded as the adjustment of the initial

profit balance in 2008 was recorded as the deferred expenses;

 On February 22, 2010, the Minister of Finance of the Republic of

Indonesia froze his license of public accountant through Decree

Number 126/KM.1/2009;

 Whereas the Minister considered that the witness had published an

audit report which might mislead the user of report because the

Minister considered that the witness did not fully comply with the

auditing standards in performing audit for the financial statements of

PT Waskita Karya. This was because the Minister considered the

audit evidence inadequate to give such opinion;

 On  May 21, 2010, the witness filed a claim against the decree of

license freezing through the State Administration Court which

essentially stated as follows:
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1. The auditor’s report made by the witness has complied with

the auditing standards because all audits performed by the

witness for the revenue adjustment recorded by the

management as deferred expenses while it should have been

recorded as the adjustment of beginning profit balance in 2008

have complied with the auditing standards stipulated by

Indonesian Institute of Certified Public Accountants;

2. Whereas the Minister did not have the direct authority to

impose the sanction on the public accountant related to the

compliance with the auditing standards/Accountant

Professional Standards because the Minister did not have the

competence to examine the compliance of audit performance

with the auditing standards before the professional association

gave its judgment on the compliance of audit performance with

Public Accountant Professional Standards.

3. On August 18, 2010, the State Administration Court granted all

claims of the witness and declared cancellation of the

Minister’s Decree on the freezing of the witness’ license of

public accountant. Although the Decree of the State

Administration Court granted all claims of the witness, the

effects of the freezing sanction were that some clients or those

who asked for the witness’s service of public accountant
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canceled or discontinued the ongoing audit job. This freezing

of license also resulted in the negative image among the

clients related to the performance and competence of the

witness.

[2.3] Whereas with respect to the petition of the Petitioners, the

Government presented its oral statement in the hearing of the court dated February

2, 2012 and supplemented with the written statement received at the Registrar's

Office of the Court dated February 2, 2012, which essentially state as follows:

With regard to the petition for review (constitutional review) of Article 55 and

Article 56 of Law Number 5 Year 2011 concerning Public Accountant (hereinafter

referred to as the Public Accountant Law) against Article 28C paragraph (1) and

paragraph (2); Article 28D paragraph (1); Article 28G paragraph (1); Article 28I

paragraph (2) of the 1945 Constitution of the State of the Republic of Indonesia

(hereinafter referred to as the 1945 Constitution) filed by Dr. M. Achsin, SE., SH.,

MM., M.Ec.Dev., Ak., CPA., et al. hereinafter referred to as the Petitioners,

pursuant to the registration with the Registrar’s Office of the Constitutional Court

Number 84/PUU-IX/2011 dated November 29, 2011 with the revised petition dated

December 30, 2011, the Government is allowed to deliver the Introductory

Statement of the Government of the Republic of Indonesia either verbally or in

writing constituting an integral and inseparable part of this petition with more

complete Statement of Government which will be submitted later.

In their petition, the Petitioners review the provisions of Article 55 and Article 56 of
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the Public Accountant Law, which in the opinion of the Petitioners are inconsistent

with the provisions of Article 28C paragraph (1) and (2); Article 28D paragraph (1);

Article 28G paragraph (1); Article 28I paragraph (2) of the 1945 Constitution. Due

to this inconsistency, the Petitioners are of the opinion that the provisions a quo

have impaired their constitutional rights and/or authority and have resulted in legal

uncertainty, discrimination, as well as fear and feeling of insecurity to the

Petitioners.

The Government is of the opinion that the use of the provisions of Article 28C

paragraph (1) and (2); Article 28G paragraph (1); Article 28I paragraph (2) of the

1945 Constitution as the test case in this petition by the Petitioners is inaccurate.

According to the Government, the provisions of Article 28C paragraph (1) and (2)

of the 1945 Constitution constitute the granting of rights to obtain education and to

enjoy the benefits of science, technology, art and culture. Similarly, the provisions

of Article 28G paragraph (1) of the 1945 Constitution constitute the granting of

rights to the protection from the feeling of security and threat of fear for him/herself,

family, honor, dignity, and property under his/her control as well as the provisions

of Article 28I paragraph (2) of the 1945 Constitution which constitute the granting of

rights to be free from discriminatory treatment.

The Government is of the opinion that there is no constitutional impairment of the

Petitioners due to the coming into effect of the norms contained in the provisions of

Article 55 and Article 56 of the Public Accountant Law. This is because the

constitutional impairment argued by the Petitioners is only based on the reasons of
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feeling of insecurity for the upcoming existence of interpretation from the law

enforcers of the provisions of Article 55 and Article 56 of the Public Accountant

Law. According to the Government, the feeling of insecurity of the Petitioners is the

issue of implementation of norms so that by reason of the constitutional impairment

argued by the Petitioners in their petition, it is substantially not related at all to the

constitutionality of norms petitioned for review. Therefore, the Government is of the

opinion that the aforementioned issue of implementation of norms/interpretation of

the provisions of Article 55 and Article 56 of the Public Accountant Law cannot

serve as the basis of legal standing for the Petitioners to establish the existence of

the constitutional impairment suffered by the Petitioners.

In addition, the Government is of the opinion that in their petition, the Petitioners

also cannot describe the circumstances which serve as the basis and reasons of

the petition for review of the Law a quo so that the Petitioners cannot construct the

inconsistency between the provisions petitioned for review and the test case

contained in the 1945 Constitution. Therefore, the petition for review filed by the

Petitioners is obscure (obscuur libel).

Based on the explanation above, the Government is of the opinion that the

Petitioners do not meet the requirements of legal standing as determined in the

provision of Article 51 paragraph (1) of Law Number 24 Year 2003 concerning the

Constitutional Court as amended by Law Number 8 Year 2011 and the

requirements of constitutional impairment pursuant to the opinion of Constitutional

Court following Decision of the Constitutional Court Number 006/PUU-III/2005
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dated May 31, 2005 and Decision of the Constitutional Court Number 11/PUU-

V/2007 dated September 20, 2007.

Based on the description above, the Government requests the Chairperson of the

panel of constitutional justices to declare that the legal standing of the Petitioners

in this petition for the review does not meet the requirements and to declare

prudently that the petition of the Petitioners cannot be accepted.

Although the Government is of the opinion that the petition of the petitioners cannot

be accepted because the Petitioners do not have legal standing, the Government

will still give its statements concerning the substance of judicial review.

The provisions a quo petitioned for review by the Petitioners constitute the

provisions regulating criminal acts for committing manipulation, assisting in

manipulation, falsifying data related to the service provided, and deliberately

manipulating, falsifying and/or omitting data or records on the working paper or not

making the working paper related to the assurance service provided by the Public

Accountant so that it cannot be used properly for auditing purposes by competent

authorities. The purpose and objective of formulation of provisions a quo in the

Public Accountant Law are to prevent crime and/or fraud committed by Public

Accountants and Associated Parties in providing Public Accountant services.

The existence of the aforementioned provisions is expected to increase public trust

in the results of work of Public Accountant, including the opinion or the statement

of opinion of Public Accountant in accurately evaluating the reality of financial
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statement or information of an auditee so that based on the financial statement or

information on which Public Accountant has given his/her opinion, quality decisions

may be made so that they would not mislead the parties concerned (employers

(clients), shareholders, government, investor, creditor, stock exchange authority

and the public).

The financial statements are the results of the accounting process used as a

means to communicate the financial data or activity of an entity with the parties

concerned. Transparent and reliable financial statements are absolutely needed to

accommodate the interests of the parties concerned with an entity. Public

Accountants have a role of improving the quality and credibility of such financial

statements. In this case, Public Accountants perform procedures for review to

obtain audit evidence which serve as the basis for giving an opinion on the

financial statements. Therefore, Public Accountants have a vital position in their

function as independent parties giving reasonable assurance for the parties

concerned regarding such financial statements.

The Government is of the opinion that the profession of Public Accountant has big

roles to support the sound and efficient national economy and to improve the

transparency and quality of financial statements or information. The importance of

Public Accountant’s roles intended is reflected from the assurance service provided

by Public Accountants for the purpose of giving reasonable assurance for the users

of financial statements or information of an entity. The results of opinion or the

statement of opinion from such Public Accountants will further serve as an
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important basic consideration in the decision-making of the parties concerned,

namely among others, shareholders, government, investor, creditor, stock

exchange authority, and the general public.

In general, the company wants unqualified opinion on the financial statements

which it has prepared. The management of the company avoids opinions other

than unqualified opinion because they may affect the credibility of the company/the

management in the perspective of investor, creditor, and other stakeholders.

Therefore, in giving opinions on financial statements, Public Accountants are

required to be independent, no easily-influenced, impartial, and able to act honestly

not only to the management and the owner of company, but also to other parties

acting as the users of financial statements which rely on the results of work

conducted by Public Accountants. Therefore, if in performing their work Public

Accountants commit fraudulent practices and/or deliberate violation to serve the

company’s purposes acting as the user asking for the audit, it is clear that such

action will severely harm the public.

Therefore, for the purpose of anticipating unethical and irresponsible acts by such

Public Accountant individuals, the regulatory structure (laws and regulations,

professional and ethical standards and education requirements) is required to be

organized as a preventive measure for the purpose of giving reasonable assurance

that the public will obtain the quality professional services of Public Accountant and

ensuring the existence of the mechanism of adequate responsibility in order to

prevent and or reduce the occurrence of injury to public interests.
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In the business environment, the role of Public Accountant is very important with

the existence of the provisions in Law Number 40 Year 2007 concerning Limited

Liability Companies requiring a company with certain criteria to submit its Financial

Statements to Public Accountants to be audited. If audit is not carried out, the

General Meeting of Shareholders will not pass such financial statements. The

aforementioned actions are required for any company for the purpose of

implementing good corporate governance as the demand of needs, and the form of

company’s responsibilities to the stakeholders including the Public. The company

which is classified into such criteria, namely among other things, go-public

companies, insurance companies, banks, pension funds, State-Owned

Enterprises, Regional Government-Owned Companies, and companies with

minimal assets/turnover of Rp50 billion.

The results of audit or the opinion of Public Accountant will influence the level of

trust of all parties concerned to the company. Any fraud in giving such opinion will

certainly have a wide impact on public trust and the business continuity in

supporting sound and efficient national economy. By maintaining the public trust

and the trust of parties concerned with respect to the results of work of Public

Accountant, the economic decision which may be made will certainly become more

qualified and credible, either by business actors or by the Government so that it

may maintain the sustainable stability of the national economy.

By understanding the aforementioned important roles of Public Accountant,

obviously the public and the parties concerned require Public Accountants to
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always maintain the independence and freedom from conflict of interest and to

improve their professionalism so that their results of work may serve as reliable

standards to see the real conditions of operational and financial activities of a

company.

Based on the explanation above and for the purpose of protecting and maintaining

public trust in the results of work of Public Accountant, the lawmaker needs not

only to impose administrative sanctions on Public Accountants who do not maintain

their competence, but also to stipulate penal provisions for Public Accountants and

Associated Parties who commit manipulation, assist in manipulation, falsify data

related to the service provided and deliberately manipulate, falsify, and/or omit data

or records on the working paper or do not make the working paper related to the

assurance service provided by Public Accountants so that it cannot be used

properly for auditing purposes by the competent authorities.

Good regulations for the profession of Public Accountants in performing their work

will certainly have positive impacts on increasing public trust and the trust of

business environment in the profession of Public Accountants; on the contrary,

weak regulations will exactly decrease the public trust and the trust of business

environment. The existence of the form of arrangements of penal provisions for the

criminal act perpetrator in the Public Accountant Law will certainly have positive

impacts on Public Accountants because it will encourage Public Accountants to act

professionally and independently in performing their very important and precious

work. Furthermore, finally, such arrangements will also have an impact on
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increasing the feeling of security and trust for the public and business environment

with respect to the results of work of Public Accountants.

The Government is of the opinion that the reasons of the Petitioners worried about

the provisions of Article 55 and Article 56 of the Public Accountant Law are

extremely groundless. Although there is the criminal sanction on the criminal act

perpetrator in providing Public Accountant services, the criminal sanction is not

blindly imposed at random on any Public Accountant and Associated Parties. For

the purpose of protection and legal certainty for Public Accountants, the Public

Accountant Law also provides limitations and legal protection for Public

Accountants provided that Public Accountants have implemented Public

Accountant Professional Standards which have been drawn and stipulated by

Public Accountant Professional Association as regulated in the provisions of Article

24 sub-article b of the Public Accountant Law. Therefore, the reasons of the

Petitioners who believe that their freedom and independence in performing

there are threatened and imprisoned due to the coming into effect of Article

55 and Article 56 of the Public Accountant Law  are so groundless legally

and manufactured.

Moreover, the Public Accountant Law has also given legal certainty by regulating

the limitations/expiry in the criminal charges and lawsuit against Public

Accountants upon the expiry of 5 (five) years and protection of the profession of

Public Accountant by imposing more severe criminal sanction on any person and

corporation that is not a Public Accountant, but who performs the profession of
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Public Accountant and acts as if he/she a Public Accountant.

In performing audit of financial statement, Public Accountants have obligations to

comply with the Auditing Standards in Public Accountant Professional Standards.

In accordance with the Auditing Standards, Public Accountants must have skills

and due professional care which means accurate and thorough professional skills.

The accuracy and thoroughness in using professional skills require auditors to

perform professional skepticism, namely a critical thinking attitude of auditors

toward audit evidence in order that they always question and evaluate such audit

evidence.  The use of due professional care enables auditors to obtain reasonable

assurance that the financial statement is free from the material misrepresentation

caused by error, fraud or violation of law.

The Public Accountant Law has given an adequate room for the profession of

Public Accountants to regulate their profession internally (Self Regulatory System),

including in preparing and determining Public Accountant Professional Standards

and reviewing the quality of its members. However, in actual practice, the Self

Regulatory System by the Indonesian Institute of Certified Public Accountants,

namely among other things, the program of review of the quality and imposition of

membership sanction being performed is not adequate to protect public interests.

Due to some scandals related to the financial reporting involving Public Accountant

individuals, namely among other things, presenting a condition of a company as if it

is in a sound condition while it is different from the reality, which may mislead the

information users and lose public trust. The condition above is an illustration that
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the government and the People’s Legislative Assembly (making and commenting

on the Law) in their capacity as representatives of the people need to have more

roles to protect public trust by not only relying on the Self Regulatory System and

to strengthen more regulations on the profession of Public Accountants, including

by imposing the penal provisions on Public Accountants and Associated Parties.

Therefore, it may protect the public interests and increase public trust and the trust

of business actors in the country and overseas in the professional credibility of

Public Accountants in Indonesia.

Based on all the foregoing explanations, the Government is of the opinion that the

granting of the petition for review of Article 55 and Article 56 of the Public

Accountant Law filed by the Petitioners is granted by declaring that such articles do

not have any binding legal force, according to the Government, will severely impair

the parties concerned, namely among others, shareholders, government, investor,

creditor, stock exchange authority, the public in general. In addition, the granting of

the petition a quo will also give room for the impairment of Public interests

considering the absence of criminal consequences for Public Accountants and

Associated parties in committing crimes and fraud as referred to in Article 55 and

Article 56 of the Public Accountant Law, and it will reduce the state rights in giving

protection and the feeling of security for the community and also it will severely

impair the public and the parties concerned with the profession of Public

Accountants which at the national scale, may disturb the stability of the national

economy.
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Therefore, According to the Government, the provisions of Article 55 and Article 56

of the Public Accountant Law have realized the existence of legal certainty and

have given justice for the public.

Based on the whole description above, the Government is of the opinion that there

is no valid reason for declaring the provisions of Article 55 and Article 56 of the

Public Accountant Law inconsistent with the provisions of Article 28C paragraph (1)

and (2); Article 28D paragraph (1); Article 28G paragraph (1); Article 28I paragraph

(2) of 1945 the Constitution.

Therefore, the Government requests the Chairperson of the panel of constitutional

justices hearing the petition for Review for Article 55 and Article 56 of the Public

Accountant Law to declare that the petition of the Petitioners is rejected or at

least to declare that it cannot be accepted.

[2.4] Whereas to support its statements, the Government presented 4

experts whose statements have been heard in the hearings of the Court on 14

February 2012 and 22 February 2012 and 8 March 2012, which principally

describe as follows:

1. Drs. Theodorus M. Tuanakotta, Ak.,MBA.

 Article 55 contains the elements of criminal acts (bestandeelen),

namely, among other things, tort. If we talk about tort, obviously we

talk about the negative connotation of the word manipulation. It is too

naïve and tendentious to fear that the law enforcers will indict Public
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Accountant because he/she commits manipulation in the positive

meaning of the term.

 The inclusion of Article 55 and Article 56 is not inconsistent with the

principle of ultimum remedium;

 Whereas criminalization is the ultimate remedy.

 Although these arguments (as if the inclusion of penal provisions is

inconsistent with the principle of ultimum remedium) appear in case

files of the Petitioners.

 Prior to Law Number 5 Year 2011, Indonesian Public Accountants

were never imposed with criminal sanctions.

 In performing audit duties, there are various safety rules stipulated by

the professional organization (Indonesian Institute of Certified Public

Accountants). If Public Accountants obey such rules, no actions of

Public Accountants should be criminalized. However, the reality does

not always reflect the ideal condition.

 Entities may make mistakes and commit violations and crimes. Public

Accountants may also make mistakes and commit violations and

crimes. However, the forms of mistakes, violations, and crimes vary

between Entities/Auditees and Public Accountants/Auditors.
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 If (and only if) Public Accountants/Auditors commit the actions

specified in the definition of criminal acts, we (the Petitioners and we)

are of the opinion that the perpetrators shall be (must be absolutely)

imposed with the penal provisions. This is the recognition that the

state shall protect its citizens. If (and only if) the citizens are impaired

or injured due to the criminal act of Public Accountants/Auditors, they

shall be protected. It is their constitutional rights which shall not be

denied by anyone, let alone by Illegal Practitioner Individuals.

 These cries in some parts are the reflection of audit which become

commodity and in other parts are the perceptions and facts

concerning the weakness of law enforcement in Indonesia.

 The weakness of law enforcement in Indonesia, the weakness of due

legal process and the concern about the lack of understanding

among law enforcers concerning the accounting profession are not

unreasonable arguments. On the contrary, the arguments are not

also valid specifying that several articles concerning the penal

provisions are inconsistent with the constitutional rights of Public

Accountants.

 The constitutional rights are the rights to all citizens, not solely the

rights of Public Accountants. If there is a conflict of rights among

fellow citizens in different positions (Entities vs Public Accountants,
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Public Accountants vs Users, Entities vs Users, Regulators vs Pubic

Accountants, and so forth), the solution is rule of law.

 We see how the rights of Satyam investors are protected by the rule

of law even though they are domiciled in a different legal jurisdiction.

The example of Saytam shows that the rule of law works universally.

 Dr. Mohammad Hatta, one of the Founding Fathers of the State of

the Republic of Indonesia, was concerned about Accountant (the

spelling for accountant in that era) and protected them from fake

Accountants by the Accountant Law.

 For the sake of development and improvement of the orderly and

noble accounting profession and for protecting the investors and

creditors, the petition for Review of Article 55 and Article 56 of the

Public Accountant Law against the 1945 Constitution shall be

rejected or at least it shall be declared that the petition cannot be

accepted.

2. Prof. Dr. Eddy O.S Hiariej, S.H., M.Hum.

 The provisions contained in Article 55 and Article 56 of the Law a quo

have been formulated clearly so that they are not multi-

interpretational and do not harm the legal certainty and the feeling of

security. In brief, the provisions of Article 55 and Article 56 a quo are
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not inconsistent with Article 28D paragraph (1) and Article 28G

paragraph (1) of the 1945 Constitution in relation to legal certainty

and the feeling of security.

 In relation to the criminal responsibility, Article 55 and Article 56

contain the criminal responsibility for wrongdoing in the form of

deliberateness which requires the existence of weten en wilen in

committing a criminal act. Proving deliberateness in the criminal law

is not easy, let alone determining the existence of dolus malus of the

perpetrator so that the two articles are not susceptible to misuse. It

will be different if Article 55 and Article 56 refer to wrongdoing in the

form of negligence which is certainly easier to be proven and which is

very susceptible to misuse by the law enforcement apparatuses. In

brief, the existence of the formulation of offence in Article 55 and

Article 56 using wrongdoing in the form of deliberateness, in fact

gives the feeling of security so that it is not inconsistent with Article

28G paragraph (1) of the 1945 Constitution.

 The provisions of Article 55 and Article 56 are not separate from the

provisions of Article 30 of the Law a quo which principally specify the

prohibitions against Public Accountants. One of such prohibitions is

the prohibition from manipulating, assisting in manipulation, and/or

falsifying data related to the service provided. An act of manipulating,

assisting in manipulation, and/or falsifying is rechtsdelicten in nature
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or an act which is a crime since the beginning so that it must be

imposed with a strict criminal sanction.

 If it is seen from adresat or legal subject regulated in Article 55 juncto

Article 58 of the Law a quo related to the expiration of criminal

charges, the penal provision in Article 55 serves as bijzondere delic

or special offence because it deviates from the Criminal Code. On the

one hand, there is adresat which is only specially aimed at Public

Accountants meeting the elements of Article 55 of the Law a quo with

the cumulative criminal sanction which is a combination of

imprisonment sanction and penalty at the same time; however, on the

other hand, the expiration of Public Accountants which may be

charged with such article is shorter than the expiration regulated in

the Criminal Code. The criminal sanction in Article 55 of the Law a

quo is a maximum imprisonment of 5 years. If following the Criminal

Code, an act imposed with the criminal sanction of imprisonment of

more than 5 years expires in 12 years. However, according to the

Law a quo, the expiration of criminal charges against Public

Accountants meeting the elements of Article 55 is 5 years. In the

context of theory, the crime and the provisions of expiration regulated

deviating from the Criminal Code do not constitute discrimination. In

brief, the provisions of Article 55 are not inconsistent with Article 28I

paragraph (2) of the 1945 Constitution in relation to the

discrimination.
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 Article 55 of the Law a quo is concerned with the penal provisions for

preventing the mischievous behavior by individuals in serving a

position or profession, and it is not related to the granting of rights to

obtain education and enjoy the benefits of science, technology, art

and culture. In brief, the provisions of Article 55 of the Law a quo are

not inconsistent with Article 28C paragraph (1) and paragraph (2) of

the 1945 Constitution.

3. Ito Warsito, Ak., MBA.

 The expert is the President Director of PT. Bursa Efek Indonesia;

 The users of audited financial statements are not limited to the Board

of Directors, the Board of Commissioners or Shareholders of a

company whose financial statements are audited by Public

Accountants. There are various users of audited financial statements

of issuers (public companies) whose shares are listed in the stock

exchange are very wide, including  creditors of the companies

concerned, financial analysts, capital market authority, stock

exchange authority, capital market investors, Director General of

Taxes, courts, and general public. Therefore, in conclusion, there are

many users of audited financial statements who depend on the

results of work of Public Accountants, not only the individuals who

are either foreign individuals or domestic individuals, but also the
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states represented by certain institutions.

 All users of audited financial statements fully depend on the

competency and independence of Public Accountants in performing

audit on financial statements prepared by the management of a

company. Without Public Accountants, the users of financial

statements, except for some of them, are not able to perform audit by

themselves in order to obtain reasonable assurance that the financial

statements issued by the management have been reasonably

presented. Therefore, Public Accountants must have competency

and independence in performing audit and must execute the audit

process and make audit report because the two matters are required

by the users of audited financial statements.

 In performing audit, Public Accountants must comply with the Public

Accountant Professional Standards including the related Technical

Guidelines and they shall observe firmly the Code of Conduct as

Public Accountants. The Public Accountant Professional Standards,

Technical Guidelines, and Code of Conduct serve as references for

Public Accountants in performing the audit process and Public

Accountants must have the competency for auditing the financial

statements of the relevant company. With regard to the above-

mentioned matters, Public Accountants must make audit planning

and perform audit which can guarantee the existence of reasonable
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assurance that the financial statements audited by them are free from

material misrepresentation and in all material respects, they

reasonably present financial positions, business proceeds, cash flow

of the company whose financial statements are audited by them in

accordance with the generally accepted accounting principles.

 In order to obtain such reasonable assurance, Public Accountants

shall perform audit based on test basis and evidence supporting the

amounts and disclosures in the financial statements audited by them.

Audit also includes assessing the accounting principles used and

significant estimate made by the management as well as evaluating

the entire presentation of the financial statements. For that purpose,

Public Accountants perform testing by using sampling technique,

namely, by examining some data/supporting documents from all

existing data/ documents, provided that the data/documents selected

in sampling technique can be considered to be representing all

existing data/documents. Public Accountants learn about sampling

technique in courses on statistics and research methodology and the

sampling technique can be scientifically guaranteed so long as it is

applied in accordance with the correct statistical rules. The sampling

technique is used because Public Accountants are not required to

examine all data/documents of the company and they are indeed not

expected to examine the accuracy of financial statements audited by

them.
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 In such audit, Public Accountants must perform audit with due

professional care which means more and less that Public

Accountants must always be careful and skeptical, and use all their

skills and knowledge so that they perform the audit in compliance

with the other applicable standards and guidelines and avoid making

unintended mistakes.

 In performing an audit, a Public Accountant must prioritize his/her

independence. A Public Accountant may not let himself/herself be

under the influences of another party which may change his /her

opinion on the financial statements audited by him/her. A Public

Accountant must maintain this independent attitude so that his/her

opinion on the financial statements audited is in conformity with its

actual condition. A Public Accountant must refuse audit assignment if

he/she knows that he/she has a conflict of interest with the company

whose the financial statements are audited by him/her. Maintaining

the independent attitude is also a part of due professional care in

performing an audit.

 The requirement to behave independently indicates that Public

Accountants are not only responsible to the parties assigning or

paying them; such independence reflects that Public Accountants are

not only responsible to the Board of Directors, the Board of

Commissioners or Shareholders of the company financial statements
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of which are audited by them, but also to all users of the audited

financial statements on which they give their opinion, among other

things, the creditors of the company concerned, financial analysts,

capital market authority, stock exchange authority, capital market

investors, the Director General of Taxes, courts, and general public.

 Indonesian Stock Exchange asks any issuer to deliver quarterly,

biannually, and annual financial statements. The annual financial

statements must be audited by Public Accountants registered with

the Indonesian Capital Market and Financial Institutions Supervisory

Board  (Bapepam-LK). Although it is not the only standard, share

investors and bond investors base their decisions whether to sell or

to buy shares and/or bonds on the financial statements of issuers,

especially the audited financial statements on which Public

Accountants have given their opinion. The financial performance of

issuers reflected in their financial statements also affect the

fluctuating share and/or bond prices of the issuers concerned.

Therefore, quality of work of Public Accountants in the form of opinion

on the financial statements audited by them and the audited financial

statements have a great impact on the fluctuation of share and/or

bond prices listed with the Indonesia Stock Exchange. It means that

the accountant’s opinion on the audited financial statements has an

impact on gains or losses which may be incurred by share and/or

bond investors in the Indonesia Stock Exchange. Incorrect opinions
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will have a bad impact on the related users of audited financial

statements and will have an impact on the losses suffered by the

related users of audited financial statements, either the creditors of

the company concerned or share or bond investors reading the

financial statements analysis as they base their analysis on the

wrong audited financial statements.

 In conclusion, how noble the profession of Public Accountants is and

how great the authority or power Public Accountants have. Such

authority functions to determine their opinion on the company’s

financial statements audited by them. The opinion will in turn

determine whether, for example, investors in the share market will

buy or sell the company’s shares. The opinion may determine the

fluctuating share or bond prices of the company audited by them.

However, any responsibility is inherent in any authority or power.

Allow me to quote a message in the Spiderman movie: “with great

power comes great responsibility”.

 Great authority or power must come with great responsibility which

must be assumed by Public Accountants. Public Accountants must

always update their skills and knowledge in order to be in line with

the dynamic changes in the business environment. Public

Accountants must always be able to apply their skills and knowledge

in performing audit in order to avoid unintended mistakes or errors.
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Public Accountants must always maintain their independence in

performing audit in order that their opinion is purely based on audit

findings acquired in the audit process.

 Whereas no individual or institution is eligible to regulate, supervise,

and develop, which may give stick and carrot, which may give

punishment and reward equally, which may oblige Public

Accountants to always maintain their integrity other than the State of

the Republic of Indonesia. The responsibilities of Public Accountants

are not only private in nature to the individuals using their audited

financial statements, but also they are public in nature, with a wide

range of responsibilities to the general public and the state of the

Republic of Indonesia that trust in their results of work. The State

represents the public interests in regulating, supervising, and

developing the profession of Public Accountants.

 The penal provisions in Law Number 5 Year 2011 concerning Public

Accountant must be considered as a part of the state’s methods to

regulate and supervise Public Accountants in performing their public

duties as well as to ensure that Public Accountants will always

assume their professional responsibilities in line with the great

authority they possess.

 Whereas the criminal sanction is indeed required in order to always

remind Public Accountants about their great responsibilities to the
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public and the state of the Republic of Indonesia so that they will

always maintain their integrity.

 Actually, the penal provisions in Law Number 5 Year 2011

concerning Public Accountant are lighter than the penal provisions

contained in Law Number 8 Year 1995 concerning Capital Market

which may be related to the profession of Public Accountants. The

penal provisions in Article 93 Law Number 8 Year 1995 concerning

Capital Market essentially may be applied to Public Accountants even

though Article 93 is generally applicable to anyone.

 Whereas the penal provisions in Law Number 5 Year 2011

concerning Public Accountant are required in order that Public

Accountants maintain their integrity and to always assume their

responsibilities  to the public consistently. The penal provisions in

Article 55 and Article 56 of Law Number 5 Year 2011 concerning

Public Accountant are indeed lighter than the penal provisions in

Article 93 of Law Number 8 Year 1995 concerning Capital Market

which have become effective for almost 17 (seventeen) years in the

State of the Republic of Indonesia.

4. Etty Retno Wulandari, Ak., MBA., PhD.

 The expert serves as the Chief of the Bureau of Accounting

Standards and Disclosure of Bapepam-LK (Indonesian Capital
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Market and Financial Institutions Supervisory Board).

 The Bureau of Financial Accounting Standards has duties, among

other things, to prepare and develop the accounting standards and

the audit standards in the field of capital market.  We conduct studies

on the differences between Public Accountant Professional

Standards (PAPS) and International Standards on Auditing (ISA).

The Bureau of Financial Accounting Standards develops, supervises

and inspects the profession of accountants in the capital market.

 Whereas the Bureau of Financial Accounting Standards is also

responsible for the development of the audit inspection of public

accountants and cooperates with other states’ regulators, namely

among other things, Australian Securities and Investments

Commission or ASIC, and capital market authorities from other

ASEAN states.

 Now, the Bureau of Financial Accounting Standards acts as the

coordinator of the Task Force the task is, among other things, to

monitor the process of adopting and implementing the international

standards on auditing in Indonesia.

 Whereas the criminal sanctions are applicable to the violation of laws

and regulations in the capital market in order to protect public

interests. Such provisions are also applicable to the violation
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committed by public accountants. Therefore, the penal provisions in

the Public Accountant Law are also required in order to protect public

interests from violations committed by public accountants.

 It is incorrect that only public accountants have great responsibilities

for financial statements.  In the previous explanation, the Expert has

never stated that public accountants are responsible for the financial

statements. The management is responsible for such financial

statements.

 If a public accountant provides assurance services, among other

things, audit, review, and etc, and for that purpose, he/she gives

his/her opinion on such financial statement, he/she must be

responsible for giving his/her opinion. In order that the opinion given

is credible, a public accountant must have documentation showing

that he/she has performed the audit in accordance with Public

Accountant Professional Standards or PAPS. The aforementioned

documents in accordance with PAPS are in the form of the working

paper.

 The Expert is not of the opinion that only public accountants have

great responsibilities for the financial statements. However, public

accountants are responsible for their opinions given on the financial

statements audited by them. This is in line with the sentence in the

auditor’s opinion saying,” the management of the company is
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responsible for the financial statements. We are responsible for

giving the statement of opinion on such financial statements based

on our audit results.”

 The financial statements on which a public accountant has given

his/her opinion will serve as an important part in the making of

economic decisions by the users, namely, investors, creditors,

government, debtors, and so forth so that any wrong opinion given by

an auditor will have a great impact on the users of financial

statements.

 The Expert confirms that the forgery referred to in Article 55 and

Article 56 of the Public Accountant Law is to falsify data related to the

service rendered and to deliberately falsify data or records on the

working paper. According to the Expert, the forgery of data related to

the service rendered by a public accountant and data or records on

the working paper are deliberately falsified by a public accountant or

an auditor are very critical and dangerous because data and records

on the working paper are the standards for a public accountant to

give his/her opinion. If the data or records related to the service

rendered, and/or data or records on such working paper are falsified,

the risk of issuing incorrect or misleading opinion by a public

accountant becomes very high so that it is very likely to mislead, to

be misleading or to cause losses suffered by the users of financial



131

statement.

 There is also the forgery committed by the management; if it is the

case, public accountants are not responsible for such forgery

provided that such public accountants have performed their work in

accordance with the professional standards and have documented

their work in the working paper. The audit methods for financial

statements conducted by sampling test based on data of financial

transactions give an understanding to the Expert that the audit

contains an inherent risk that all forgeries may not be detected, if any,

and this issue is regulated in PAPS. Therefore, Article 55 and Article

56 of the Public Accountant Law do not impose criminal sanctions on

public accountants who fail to detect the forgery by the auditee or the

management if public accountants have performed their audit based

on PAPS. These articles impose sanctions on public accountants

who manipulate data related to the service provided and deliberately

manipulate data or records on the working paper;

 Whereas asymmetric information is one of the factors encouraging

the emergence of the need for the use of public accountant services,

particularly audit of financial statements. If there is no asymmetric

information, it is less likely for the management or the owner of

company to voluntarily give other parties a chance to audit their

financial statements;
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 Whereas there are several instruments used in the capital market to

reduce the asymmetric information. Some examples are audit of

financial statements by public accountants, credit rating by credit

rating agency, and also obligations of disclosure of material

information by issuers, and so forth. All related parties are

responsible for their portions and obligations;

 In principle, audit is based on material or data provided by the

auditee or the management supporting the audited financial

statements. However, if in performing an audit, data provided by such

auditee is not complete and the auditor needs other data in order to

perform his/ her audit procedures effectively, the auditor must request

for other data and the auditee must provide such data to the auditor.

If the auditee cannot provide data required by the auditor while

according to the auditor, such data is material in nature for financial

statements, the auditor will consider that his/her scope of work has

been limited by the auditee;

 In performing an audit, the auditor is also used to conducting the test

for the information possessed by third parties, for example, when the

auditor conducts the test of receivables account, he/she may prepare

the receivables confirmation letter and may ask the auditee to submit

directly such receivables confirmation letter to the debtor or he/she

may ask such debtor to submit directly his/her response to the
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confirmation letter to the auditor. They are the methods to conduct

the testing;

 Furthermore, the information concerning the standards of public

accountant and its arrangements is required. Firstly, the Expert

intends to explain public accountant professional standards. PAPS

are issued by Professional Standards Board of the Indonesian

Institute of Certified Public Accountants. Such professional standards

are technical standards aimed at regulating the quality and service

provided by Indonesian professional public accountants.

 The working paper is regulated in the statement of auditing

standards, section 339. The purpose of audit working paper is to

support the auditor’s opinion which further serves as evidence that

the auditor has performed the audit in line with public accountant

professional standards, and also serves as a reference for answering

questions from other parties and serves as standards of performance

assessment of team members and serves as guidelines for audit in

the subsequent years.

 Moreover, there is documentation concerning any audit procedures

which have been performed by the auditor. Furthermore, the contents

of audit working paper include the final conclusion on the overall audit

including the opinion of audit given and audit findings which have

been discussed or which will be discussed by the auditee; all those
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matters exist in the working paper. Section 339 of this auditing

standards specifies the obligations of auditors to make and keep the

working paper;

 The Expert may convey that the act classified as manipulation related

to the working paper as regulated in Article 55B of the Public

Accountant Law is that Public Accountants deliberately manipulate

data or records on the working paper. The auditor should document

data or records of audit results on the working paper fairly and

factually so that they may serve as reliable standards for giving

his/her audit opinion;

 Article 55 has been formulated to prevent misconduct of auditors to

manipulate data or records on the working paper so that their opinion

based on such working paper is incorrect and misleading. For

example, if based on the physical inventory audit results it is

discovered that the inventory condition is damaged, decayed etc. but

the auditor writes his/her records on the working paper as if the

inventory condition were good, such public accountant has

manipulated the records on the working paper which may result in the

risk of fault in giving the audit opinion;

 In the auditee’s case, the auditee provides the correct data and after

using his/her professional skeptical system, the auditor conducts the

testing on the accuracy of data and he/she finally knows that such
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data is correct. However, if the auditor does not record it fairly and

factually on the working paper, it also means that he/she has

manipulated the records on the working paper. On the contrary, if the

auditee provides data which has been manipulated and after the

testing is conducted by the auditor and it is discovered that such data

is incorrect, the auditor must record all his/her findings fairly and

factually on the working paper.

 In this case, the auditor does not commit manipulation. Once again,

the Expert wants to state that Article 55 and Article 56 of the Public

Accountant Law are formulated to prevent malpractice of misconduct

of public accountants, namely among other things, deliberately

manipulating or falsifying data or records on the working paper which

may decrease the quality of public accountant services and which

may harm the public;

 Article 55 and Article 56 do not impose any sanction on the

distinguished public accountant professional members, who have

duly performed audit;

 Whereas in principle, a working paper made by an auditor will always

provide the grounds for stating opinions if it complies with the auditing

standards or Public Accountant Professional Standards, namely,

containing primary working records  and conclusions on the

significant issues which have been made by such auditor;
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 There are four main kinds of opinions referred to in the audit of

financial statements. The first one is unqualified opinion. The second

one is qualified opinion. Then, the third one is adverse opinion and

the last one is disclaimer;

 An unqualified opinion is given when the financial statement

reasonably presents all material aspects. The financial position of

business proceeds and the cash flow of a certain entity comply with

the generally accepted accounting principles in Indonesia;

 A qualified opinion is given when the financial statements in all

material respects reasonably comply with the generally accepted

accounting principles in Indonesia, except for certain matters, namely

among other things, the lack of competent and adequate evidence

and the existence of limitation to the audit scope which make the

auditor conclude that he/she may not state his/her unqualified opinion

and does not give his/her disclaimer;

 The second condition is that the auditor also believes in the financial

statements which contain deviations from the generally accepted

accounting principles in Indonesia having material impacts and the

auditor concludes that the adverse opinion is not given. An adverse

opinion is given when the financial statement is not reasonably

presented in accordance with the generally accepted accounting
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principles in Indonesia;

 A disclaimer opinion is given when the auditor cannot formulate or

does not formulate any opinion on the reasonableness of the financial

statements in accordance with the generally accepted accounting

principles, such as related to the business continuity of an entity

(going concern) and also the existence of limitation to the audit

scope;

 The provisions on such opinions are specified in the Public

Accountant Professional Standards. However, in certain

circumstances, it is possible that the auditor does not give his/her

opinion, namely, in the event that he/she resigns from the audit

assignment after performing an audit, and in the event that it is

known that he/she is not independent from his/her auditee.

Independence is an absolute requirement for the auditor when he/she

performs the audit of financial statements. In the event that the

auditor gives an opinion on audit, any opinions, including the

disclaimer opinion, namely not giving any opinion, such opinion must

be also supported by the working paper giving grounds for giving

such disclaimer opinion.

[2.5] Whereas with respect the petition of the Petitioners, the People’s

Legislative Assembly submitted its written statement received at the Registrar’s

Office of the Court dated February 2, 2012 which principally states as follows:
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A. THE PROVISIONS OF THE PUBLIC ACCOUNTANT LAW PETITIONED

FOR REVIEW AGAINST THE 1945 CONSTITUTION OF THE STATE OF

THE REPUBLIC OF INDONESIA

The Petitioners in their petition  for review of Article 55 and Article 56

of the Public Accountant Law.

 Article 55 sub-article a and sub-article b of the Public

Accountant Law reads as follows:

“A Public Accountant who:

a. manipulates, assists in manipulation, and/or falsifies

data related to the services provided as referred to in

Article 30 paragraph (1) sub-paragraph j;

b. deliberately manipulates, falsifies, and/or omits data or

records on the working paper, does not make the

working paper related to the services provided as

referred to in Article 3 paragraph (1) so that it cannot be

used properly for auditing purposes by the competent

authorities shall be subject to a maximum criminal

sanction of imprisonment of 5 (five) years and a

maximum pecuniary sanction of Rp300,000,000.00

(three hundred million Rupiah).
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- Article 56 of the Public Accountant Law reads as follows:

“An Associated Party committing an action as intended in Article 55

shall be imposed with a maximum criminal sanction of imprisonment

of 5 years and a maximum penalty of Rp300,000,000.00  (three

hundred million Rupiah)”

B. THE PETITIONERS CONSIDER THAT THEIR CONSTITUTIONAL

RIGHTS AND/OR AUTHORITY HAVE BEEN IMPAIRED BY THE COMING

INTO EFFECT OF THE PUBLIC ACCOUNTANT LAW

The Petitioners in the petition a quo state that their constitutional

rights have been impaired and violated or at least its potential that, pursuant

to logical reasoning, the impairment may be assured of occurring due to the

coming into effect of Article 55 sub-article a and Article 56 of the Public

Accountant Law which principally state as follows:

1. Whereas, according to the Petitioners, their constitutional rights have

been impaired due to the coming into effect of the Law a quo

because Article 55 sub-article a is inconsistent with Article 28D

paragraph (1), namely that the word “manipulation” has an obscure

meaning and is not recognized in the Criminal Code. The formulation

recognized in the Criminal Code is the forgery of letter. The words

“manipulation” and “forgery” should have different meanings. In the

practice of public accountants, “manipulation in audit has a positive
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connotation because the term data manipulation is known which

means that an investigator and an auditor analyzes data stored in

various data storage media to find something which he/she is looking

for. Article 55 sub-article a of the Law a quo is inconsistent with

Article 28D paragraph (1) because the criminal sanction imposed on

the acts of manipulation and/or forgery stipulated in Article 55 sub-

article a of the Public Accountant Law is not proportional in its

criminalization because it only considers its behavior, while it does

not consider the perpetrator. In relation to the maximum criminal

sanction of 5 years and the maximum penalty of Rp300,000,000.00

(three hundred million Rupiah), such criminal sanction is not

proportional because there is no equality among public protection,

honesty, procedural justice, and substantive justice. (vide the Petition

a quo pages 18-21).

2. Article 55 sub-article a of the Public Accountant Law is inconsistent

with Article 28G paragraph (1) of the 1945 Constitution because the

audit activities are closely related to the use of computer; therefore, a

public accountant may be accused of manipulating data because

he/she use the computer program to process data. (vide the Petition

a quo page 21.).

3. Article 55 sub-article b is inconsistent with Article 28D paragraph (1)

because the phrase “manipulation” has an ambiguous or multi-
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interpretational meaning when it is confronted with an act suspected.

Furthermore, the phrase “omits data or records on the working paper

or does not make the working paper” leads multiple interpretations

because the form and process of preparing working paper vary in

addition to the working paper used for auditing service, reviewing

service and any other services. Therefore, if making the working

paper preparation is classified as a criminal act, it is very difficult to

measure its act. Moreover, the phrase “so that it cannot be used

properly for auditing purposes” has an obscure meaning because it

does not have any clear standard and it is very subjective. The

phrase “auditing by the competent authorities” has an ambiguous

meaning because Police Force, public prosecutors, and courts do not

have qualification and interest to audit the quality of the working

paper. (vide the Petition a quo pages 22-24).

4. Article 55 sub-article b of the Law a quo specifying the party who

deliberately manipulates falsifies, and/or omits data or records on the

working paper or who does not make the working paper is excessive.

IT is more appropriate to classify such act as an ethical violation so

that it is imposed with administrative sanction and professional

sanction rather than a criminal sanction because only the profession

of public accountants fully understand the standards for preparing

correct working paper (which is not manipulative, original and

complete). Bringing the domain of professional (ethical) competence
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into the domain of criminal law will result in uncertainty of just laws.

The law enforcement apparatuses will apply the law arbitrarily based

on their presumption. (vide: the Petition a quo pages 24-30).

5. Article 55 sub-article b of the Public Accountant Law is inconsistent

with Article 28I paragraph (2) because Article a quo has created

discrimination between the profession of public accountants and

other professions related to financial audit inspection and data

presentation because in other professions, among other things, the

profession of journalists, the Law on Press does not specify the

criminal sanction (Vide: the Petition a quo pages 30-31).

6. Article 56 of the Law a quo is inconsistent with Article 28G paragraph

(1) because the article a quo results in the feeling of insecurity and

pressure for performing their work whether to do or not to do

something. The criminal sanction imposed on the associated parties

should be different from the criminal sanction imposed on public

accountants because the associated parties are subordinate to public

accountants (vide: the Petition a quo pages 32-33).

7. Whereas according to the Petitioners, the sanction applied in Article

55 and Article 56 of Law Number 5 Year 2011 concerning Public

accountant particularly should not be the criminal sanction or the

punitive approach, but that any dispute related to public accountants

shall settled with the empowerment approach and facilitated in order
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to be dealt with internally by the profession of public accountants,

because the profession of public accountants is very sensitive to

public trust (vide: the Petition a quo page 9)

The Petitioners are of the opinion that the provisions of Article

55 and Article 56 of the Public Accountant Law are inconsistent with

Article 28C paragraph (1) and paragraph (2), Article 28D paragraph

(1), Article 28G paragraph (1), Article 28H paragraph (2) of the 1945

Constitution which read, as follows:

- Article 28C paragraph (1) and paragraph (2) of the 1945

Constitution, which read:

(1) “Every person shall be entitled to self-development through

fulfillment of basic needs, and obtain education and enjoy the

benefits of science and technology, art and culture for his/her

life quality improvement and for the welfare of humankind”.

(2) “Every person shall be entitled to advance him/herself in

struggling for his/her rights collectively in order to develop the

public, the nation and the state”.

- Article 28 D paragraph (1) of the 1945 Constitution, which reads:

“Every person shall be entitled to the recognition, guarantee,

protection and fair legal certainty as well as equal treatment before
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the law”.

- Article 28 G paragraph (1) of the 1945 Constitution, which reads:

“Every person shall be entitled to protect him/herself, his/her family,

honor, dignity and property under his/her control, and shall be entitled

to feel secure and be protected from the threat of fear to do, or not to

do something which constitutes a human right”.

- Article 28 H paragraph (2) of the 1945 Constitution, which reads:

”Every person shall have the right to obtain facilities and special

treatment in obtaining equal opportunities and benefits for achieving

equality and justice”.

C. STATEMENT OF THE PEOPLE’S LEGISLATIVE ASSEMBLY

With respect to the arguments of the Petitioners as described in the

Petition a quo, in its statement the People’s Legislative Assembly will first

describe legal standing, as follows:

1. Legal Standing of the Petitioners.

The Petitioners as Parties must meet qualifications as

regulated in Article 51 of Law Number 24 Year 2003 concerning the

Constitutional Court (hereinafter referred to as the Constitutional

Court Law) stating that “the Petitioners shall be the parties
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considering that their constitutional rights and/or authority are

impaired due to the coming into effect of the Law, namely:

a. individual Indonesian citizens;

b. customary law community groups insofar as they are still in

existence and in line with the development of the public and

the Principle of the Unitary State of the Republic of Indonesia

stipulated in Law;

c. public or private legal entities; or

d. state institutions.

The constitutional rights and/or authority referred to in the

provision of Article 51 paragraph (1) is confirmed in its elucidation,

that “referred to as “constitutional rights” shall be the rights regulated

in the 1945 Constitution of the State of the Republic of Indonesia.”

The provision in the Elucidation of Article 51 paragraph (1) confirms

that only the rights explicitly regulated in the 1945 Constitution

constitute the “constitutional rights”.

Therefore, pursuant to the Constitutional Court Law, for a

person or a party to be accepted as a Petitioner having legal standing

in the petition for review of a Law against the 1945 Constitution,

he/she must firs explain and substantiate:
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a. His/her qualifications as a petitioner in the petition a quo as

referred to in article 51 paragraph (1) of law number 24 year

2003 concerning the Constitutional Court;

b. His/her constitutional rights and/or authority as referred to in

the elucidation of article 51 paragraph (1) which are

considered to have been impaired due to the coming into

effect of the law.

With regard to the parameters of constitutional impairment, the

Constitutional Court has provided the definition and limitation of the

constitutional impairment due to the coming into effect of a Law,

namely that the Petitioners must meet 5 (five) requirements (vide

Decision in Case Number 006/PUU-III/2005 and Decision in Case

Number 011/PUU-V/2007), as follows:

a. the existence of constitutional rights and/or authority of the

Petitioners granted by the 1945 Constitution;

b. the Petitioners consider that such constitutional rights and/or

authority have been impaired by the Law petitioned for review;

c. the impairment of such constitutional rights and/or authority of

the Petitioners is specific and actual in nature or at least

potential in nature which, pursuant to logical reasoning, can be
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assured of occurring;

d. there is a causal relationship (casual verband) between the

impairment and the coming into effect of the Law petitioned for

the review;

e. it is likely that with the granting of the petition, the argued

impairment of such constitutional rights and/or authority will

not or will no longer occur.

If the Petitioners do not meet such five requirements in the

case of review of the Law a quo, the Petitioners do not have the

qualification of legal standing as the Petitioners.

In response to the petition of the Petitioners a quo, the

People’s Legislative Assembly is of the opinion that the Petitioners

shall first prove whether it is true that the Petitioners as the parties

considering that their constitutional rights and/or authority are

impaired due to the coming into effect of the provisions petitioned for

review, particularly in construing that the existence of their

constitutional rights and/or authority as effects is due to the coming

into effect of the provisions petitioned for review.

With respect to such legal standing, the People’s Legislative

Assembly fully authorizes the Panel of Justices to evaluate whether

the Petitioners have legal standing as required in the provisions of
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Article 51 paragraph (1) of the Constitutional Court Law and pursuant

to Decisions of the Constitutional Court in Case Number 006/PUU-

III/2005 and Case Number 011/PUU-V-2207.

2. JUDICIAL REVIEW OF THE PUBLIC ACCOUNTANT LAW

With respect to the petition for review of Article 55 and Article

56 of the Public Accountant Law, the People’s Legislative Assembly

gives the following statement:

1. Whereas the national development which is currently

implemented is the effort of sustainable development in the

context of achieving a sound and efficient national economy

and following the principles of transparent and accountable

management to achieve a just and prosperous society based

on Pancasila and the 1945 Constitution of the State of the

Republic of Indonesia.

2. One of the supporting professions in the national development,

particularly in the economic development, is the profession of

public accountants. The increasing needs for the use of public

accountant services in the business field result from the needs

for financial statements which have quality information and in

line with the generally accepted accounting standards. In this

case, Public Accountants are trusted by the public to give their
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opinions on the financial statements of a business entity set

out in the working paper. Therefore, Public Accountants are

responsible for their opinion or statement of opinion on the

financial statements or information of a business entity, while

the management of the company is responsible for the

presentation of such financial statements or information.

3. Public Accountants serve as third parties connecting the

management of the company with the external parties of the

company and are concerned about the provision of assurance

that the financial statements presented by the management

are reliable as the basis for decision-making. Without using the

public accountant services, the management of the company

will not be able to make the external parties believe that the

financial statements presented by the management of the

company contains reliable information. On the other hand, the

users of financial statements also trust in the results of work of

the public accountants. The working paper of Public

Accountants containing the opinion or the statement of opinion

on financial statements and information gives information

about the audit of the public accountants and their

conclusions. Public accountants are responsible for evaluating

whether there is a great doubt regarding the company’s ability

to maintain its business continuity for a certain period of time
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and to prove the reasonableness of the financial statements

presented by the company.

4. In order to ensure the quality of public accountant services,

public accountants are required to have an independent or

objective attitude which means that they are impartial with

respect to any interests by upholding the integrity and

objectivity of their professional duties regardless of any

personal interests which are inherent in the facts they face,

and always avoiding any matters which may damage their

objectivity of attestation service provided to the clients

(business entities).

5. With due observance of the great economic impacts of the role

and function of public accountants, the Lawmakers consider

that they need to make laws and regulations which specifically

regulate the profession of public accountants, bearing in mind

that all this time the laws and regulations which specifically

regulate the profession of public accountants are only in the

form of ministerial regulation, namely Regulation of the

Minister of Finance Number 17/PMK.01/2008 concerning

Public Accountant Services and Article 4 of Law Number 34

year 1954 concerning the Use of the Title Accountant includes

a clause serving as the basis for the profession of public
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accountants in Indonesia.

6. The activities of public accountant profession and the

conditions of the working environment of public accountants

are now very much different compared to the time when Law

Number 34 Year 1954 was enacted so that a Law which can

accommodate various dynamics of the activities of public

accountants is required. The Public Accountant Law

specifically regulates the granting of license and the

development of public accountant profession and it is the legal

umbrella of public accountants’ practice. The Law on public

accountant contains the requirements for an individual to have

the profession as public accountant and the criminal sanctions

which may be imposed on any public accountant.

7. Whereas, according to the Petitioners, their constitutional

rights have been impaired due to the coming into effect of

Article 55 of the Law a quo which does not respect the

independence of the accountant profession which should have

prioritized the principle of the self regulatory system. Such

opinion of the Petitioners is inappropriate, considering that

Article 55 of the Law a quo is aimed at protecting the

professionalism of public accountants from any acts which

may degrade the honor, dignity and accountability of the public
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accountants, name among other things, an act of assisting the

management of the client company in committing any fraud or

manipulation on the working paper containing an opinion on

the financial statements of a business entity or an act of

omitting records/data on the working paper or an act of not

making the working paper related to the service rendered.

Therefore, the Lawmakers consider that the specific

arrangements for the criminal sanction in the Public

Accountant Law are required. Thus, we have more specific

articles regulating forms of specific criminal acts and we

expect that such articles are able to guarantee the existence of

legal certainty for either law enforcement apparatuses or

public accountants so that they prevent themselves from being

trapped or tempted to commit acts which be clearly classified

as criminal acts.

8. Whereas with respect to the arguments of the Petitioners

stating that the criminal sanctions have been set forth in the

Criminal Code, the People’s Legislative Assembly is of the

opinion that the provisions in the Criminal Code are general in

nature and do not provide the sanctions specifically on, among

others, any public accountant who manipulates data or who

assists in data manipulation related to the services rendered,

any public accountant who deliberately commits an act
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involving the working paper and/or other documents related to

his/her provision of services, any public accountant who issues

a statement without making a working paper, and also any

public accountant who provides an incorrect statement or

gives a false document or a falsified document to obtain or

extend the license of the public accountant. With the regulation

of criminal sanctions in the Public Accountant Law, the

profession of public accountants is expected to keep

prioritizing integrity, objectivity, competence, due care and

diligence in giving the opinion or the statement of opinion set

out in the working paper.

9. With respect to the opinion of the petitioners stating if the

sanction in the Public Accountant Law is lex spesialis in

nature, its criminal sanction must be light in nature; according

to the People’s Legislative Assembly, such matter is based on

unclear and unreasonable legal ratio. Nevertheless, the

criminal sanctions regulated in the Public Accountant Law are

indeed lighter compared to the criminal sanctions in the

Criminal Code.

10. Whereas Article 263 paragraph (1) of the Criminal Code is the

general provision regulating the forgery of deeds or documents

serving as evidence and Article 266 of the Criminal Code
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regulates those who ask another person to commit

manipulation or to provide false statements in the deeds or

documents. In this connection, the law enforcement

apparatuses have been equipped with broad knowledge about

the use and application of such articles; however, the specific

regulation in the Public Accountant Law is still required so that

its criminal sanction becomes clear to prevent possible

criminalization from occurring. The imposition of criminal

sanctions in the Public Accountant Law is clearly intended for

protecting public accountants, namely that there is legal

certainty in the form of the existence of clear formulations

concerning the forms of criminal acts committed by Public

Accountants. In principle, there are only certain crimes

considered necessary to be regulated in the penal provisions

of the Public Accountant Law, while the professional violations

of public accountants are not regulated in this Law.

11. Whereas the penal provisions in Article 55 and Article 56 of

the Public Accountant Law are aimed at confirming that the

forms of criminal acts imposed with the criminal sanctions are

in accordance with the Criminal Code and also to clarify the

forms of such criminal acts with the intention of preventing or

reducing the occurrence of float, and preventing the

occurrence of loss of evidence or working paper in the auditing
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process by the public accountants concerned, and also

preventing public accountants from issuing statements without

performing the testing, as well as preventing forgery of the

licensing documents of public accountants so as to prevent the

emergence of false public accountants and obviously this will

protect the public.

12. Article 263 paragraph (1) of the Criminal Code provides that

any person making a false letter or falsifying a letter which

may result in the assertion of a right, debt commitment or debt

write off, or which may serve as evidence of a matter for the

purposes of using such letter or asking another person to use

such letter as if the content of letter is true and unfalsified,

shall be subject to a maximum criminal sanction of

imprisonment of 6 years if the use of such letter may result in

any loss, due to the forgery of such letter. Subsequently,

paragraph (2) provides that that any person who deliberately

uses a false letter or a falsified letter as if it is true, shall be

subject to the criminal sanction if the use of such letter may

result in any loss. The Criminal Code does not regulate the

criminal act of manipulation, but a linguist says that the forgery

is a part of manipulation so that manipulation is broader than

forgery based on the results of discussion of the Working

Committee on the Draft Law on Public Accountant.
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Manipulation may change data, obfuscate data and hide data.

Thus, manipulation refers not only to forgery which may be

defined as changing the correct one into the wrong one

because the definition of manipulation is broader than the

definition of forgery.

13. As to omitting data or records on the working paper being

classified as a criminal act, based on Elucidation of Article 25

paragraph (2) sub-paragraph c of Law Number 5 Year 2011

concerning Public Accountant, the working paper shall be a

written document, electronic document, or any other form of

document in which explains the process of and the work

results of Public Accountants. Article 25 paragraph (2)

contains the obligations of Public Accountants to provide their

services for making the working paper and to be responsible

for such working paper so that it is appropriate that

manipulating, falsifying, and/or omitting data or records on the

working paper are imposed with the criminal sanctions.

14. According to the People’s Legislative Assembly, such

provisions are in line with the results of discussion of the

Working Committee on Draft Law on Public Accountant stating

that the obligations of public accountants to provide their

services for making the working paper and to be responsible
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for such working paper have been stated in Article 37

paragraph (2) sub-paragraph c of the Draft Law on public

Accountant, namely, “in providing the services the public

accountant shall make the working paper and shall be

responsible for such working paper”. In the context of Article

63 paragraph (1), it confirms public accountants’ committing

manipulation and fraud or omitting data and records on the

working paper are classified as committing criminal acts.

However, if they do not make the working paper, it may result

in more severe impacts. It is for that reason that such criminal

provisions are included.

15. In addition to constitutional, theoretical, and legal perspectives

as explained above, with respect to the substantive review of

the provisions of Article 55 and 56 of the Law a quo, it is

considered necessary to review the background of the

formulation of article 55 and 56 of the Law a quo in the

minutes of meeting of the discussion of the Draft law a quo, as

follows:

15.a. Meeting of the Working Committee on Monday,

January 31, 2011:

 GOVERNMENT “….the first reason behind the

government’s opinion that we require the provisions
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regulating the criminal sanctions on public

accountants and public accountant offices

committing criminal acts as regulated in the Criminal

Code and specifically regulated in the Draft Law on

Public Accountant is certainly the generality of the

provisions in the Criminal Code. In fact, the Criminal

Code certainly states that a criminal act is imposed

with a sanction, and the sanction is described.

However, it is not specific as formulated in this draft

law which specifies the forms of such criminal acts.

For example, Article 63 paragraph (1) discusses any

public accountant manipulating data or assisting in

data manipulation related to the services provided.

Thus, it is specific, Sir. Similarly, sub-paragraph b

also specifically states that any public accountant

deliberately committing an act involving the working

paper and/or other documents related to the

provision of services, and any public accountant

issuing the financial statements without making any

working paper, and also any public accountant

providing false statements or giving  false

documents or falsified documents to obtain or

extend the license of the public accountant may not
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be used. If we do not regulate them specifically, Sir,

it means that our law enforcement apparatuses

whether they are police or public prosecutor’s office

will use the articles of the Criminal Code which are

general in nature as the guidelines. Therefore, Sir,

we are of the opinion that if later, in this law we have

specific articles regulating the forms of such criminal

acts, it will help both law enforcement apparatuses

and public accountants to have legal certainty, and

to prevent themselves from being trapped or

tempted to commit acts which may be clearly

classified as criminal acts. Therefore, we are of the

opinion that we continue to set forth the provisions

concerning acts which are pro-manipulation and

fraud, but we also agree with the proposal of Party

of Functional Groups (Golkar) and the proposal of

Prosperous Justice Part (PKS) that we remove

anything related to the professional standards, Sir.

 IR. DOLFIE OFP/F-PDIP: “…I think, Chairperson,

we need an analysis as the friends from Party of

Functional Groups and Prosperous Justice Party

previously said that such provisions have been

regulated in the Criminal Code. I have some
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questions. In Article 63 paragraph (1a), which one is

similar to such article in the Criminal Code? We

should match them closely, is their substance

similar? If later there are legal issues, can they

select them? We cannot say that we cannot select

them because the provisions in the Criminal Code

and its substance are different from the provisions in

this Law and its substance. Well, we now must first

conduct the an analysis, Chairperson, we should

divide between the criminal provisions contained in

this Law and the criminal provisions contained in the

Criminal Code, what do they read? Do they have

similar substance? We say that such provisions are

included in the Criminal Code, but which context of

the Criminal Code is for such provisions?  If we

cannot explain such matters, it will be difficult for us

to decide, Chairperson.

 IR. SADAR SUBAGYO/F-GERINDRA: “…., we

from Great Indonesia Movement Party (Gerindra)

agree with the opinion of Indonesian Democratic

Party of Struggle (PDIP). According to Dolfie, we

must first conduct an analysis, which one is

regulated in the Criminal Code and which one is
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not?

 DRS. H. MUCHTAR AMMA, MM/F-HANURA: The

People’s Conscience Party agrees with the

government, Sir because we also view Article 56 of

the Criminal Code. It explicitly states that if there is

any violation committed by any public accountant,

he/she shall be subject to the criminal sanctions. Sir,

we can imagine if the articles concerning legal

charges are not stipulated, and if there is any

violation related to Article 56 or Article 263, how will

it be implemented?

 GOVERNMENT: “….thus, Article 263 paragraph (1)

of the Criminal Code states that any person who

makes a false letter or falsifies a letter which may

result in debt commitment or debt write off or serves

as evidence and so on, while paragraph (2) states

that such person shall be subject to the similar

criminal sanction. Therefore, it is general and

applicable to various forms of criminal acts classified

as forgery. We can see the similarity in Article 266

related to manipulation, thus we are of the opinion

that with Article 266 stating any person who asks
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another person to give false statements in an

authentic deed which may be only in the form of

deed, certainly not in the context of  auditing, on a

matter, the truth of which must be stated in such

deed, for the purpose of using or asking another

person and so on shall be subject to the same

criminal sanction, namely in relation to any person

who deliberately uses the letter referred to in

paragraph (1) the content of which is not true or

falsified. The law enforcement apparatuses have

certainly been equipped with broad knowledge as to

the implementation of such articles. However, we

are of the opinion that we still need to clarify the

forms of criminal acts specifically for this law. In

addition, it is more important to prevent the

possibility of criminalization. The existence of legal

certainty in the form of clear formulas of the forms of

criminal acts is aimed at protecting public

accountants …”

 DRS. KAMARUDDIN SJAM, MM/ THE GOLKAR

PARTY FACTION (Fraksi Partai Golkar/F-PG):

“….thus, if we refer to the explanation of the

Government, it is clear that any violation referred to
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in Article 63 paragraph (1) have been expressly

regulated in this Law. Meanwhile, with respect to the

issue of legal interpretation we hand it to the public

prosecutor’s offices, judges, advocates, attorneys

and so forth. However, if there are forgery, data

manipulation, and etc., surely, the imposition of

sanctions is clear. Then, what are specific criminal

acts like? For example, with regard to working

paper. There are no such words in this Law. The

issue of working paper is an issue related to

standards, instead of a criminal issue. If the working

paper of a public accountant is not complete, it

refers to the issue of standards, but if a public

accountant sets forth false statements in his/her

working paper, he/she shall be subject to a criminal

sanction based on this article. Thus, with respect to

the working paper, a professional organization is the

party authorized to take actions against such public

accountant because the auditing standards are

determined by the professional organization such as

the auditing standards to be followed, contents of

the working paper, etc. The working paper must

explain general matters and the findings. It is not a
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criminal violation, it is an issue related to the

standards.

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS): “….in

my opinion, in order to take into account the

contents of articles of the Criminal Code, we do not

need to revise the provisions because all actions we

considered unlawful have been explained in such

articles and if we look at the suggestion for Article

63, the provisions stating that any person who

manipulates data or assists in data manipulation

related to the services provided as intended in

Article 43 paragraph (1) has been set forth in such

Article, including the provisions stating that any

person who makes a false letter or falsifies a letter

which may give the right to commitments and so on.

Thus, we consider that it is not necessary because it

has been included in the Criminal Code.

 GOVERNMENT: “….yes, the illustration given by

Mr. Sjam is indeed very interesting because

according to one of the sub-paragraphs of
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paragraph (1) proposed by the Government in this

Draft Law, the forms of the intended criminal acts

include, for example issuing a report on services

without making the working paper. What does it

mean, if such act is set forth as one of the forms of

criminal acts or if it is not set forth as one of the

forms of criminal acts. If it is not set forth, it means

that any public accountant or any public accountant

office issuing a report without making the working

paper first violates the auditing standards and the

code of conduct, instead of committing a criminal

violation. However, if we believe that such act is as

also included in one of the forms of criminal acts, we

must set it forth in this draft law. One of the reasons

is why the government proposes that the forms of

criminal act are formulated specifically in this draft

law. Another example is related to the working

paper, namely, any public accountant deliberately

committing an act resulting in the working paper or

other documents to become duly unusable. Thus,

there is the element of deliberateness. Do we still

consider such act as the violation of the auditing

standards and the code of conduct? Or in fact, has
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such act already been classified as a criminal act

which will harm not only the audited party, but also

the public and the investors…”

 IR. DOLFIE OFP / THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP): “….If we look at Article 63

paragraph (1a) and Article 263 of the Criminal Code,

in my opinion, there are some significant

differences. In Article 263 of the Criminal Code,

there are many elements of a criminal offence. I

note at least five elements, as follows: first, the

existence of a false letter; second, the existence of

an arising right; third, the use of such false letter by

another person; fourth, the existence of losses

arising from the use of such letter; fifth, the letter

evidencing a matter. Unlike Article 263, Article 63

paragraph (1a) has a simple element, namely data

forgery. Therefore, we must compare them

substantially. We cannot decide which is important

or not. For example, we can see the case of 151

taxes related to law mafia. Public accountants are

involved in all of those cases. What about their
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responsibilities if the provisions are not clearly

regulated in the Law on Public Accountant. Thus, in

my opinion, we still need the criminal provisions,

even if it has been regulated in the Criminal Code. If

such provisions have been regulated in the Criminal

Code, are we not allowed to include such provisions

in the law? I have several comparisons. The Law on

Teachers and Lecturers has its own criminal

provisions. The Law on Doctors and Dentists also

has its own criminal provisions. The Law on Notaries

too has its own criminal provisions even though all

of them have been regulated in the Criminal Code.

Therefore, the problem is if they have been already

regulated in the Criminal Code, are we not allowed

to regulate such criminal provisions in a law? There

is no such limitation in the provisions on legislative

drafting. We are of the opinion that we still need the

criminal provisions and we only need to clarify which

is classified as a criminal domain and which is

classified as the domain of the code of conduct...”

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): “…. I will answer the question from
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my partner Dolfie. He asked, “Is there anything

wrong if we restate such criminal provisions in this

law” I will answer, “there is nothing wrong about it”.

However, the population and number of companies

in Malaysia are lower compared to those of

Indonesia. Malaysia’s population is only about 30

million, while Indonesia’s population is about 230

million.. Until now, the number of our public

accountant offices is about 900, while the number of

public accountants in Malaysia is over 3000.

Countries which seem poor also have more public

accountant offices compared to us. If you see out

there, a lot of our companies use accountants from

Bangladesh. In fact, now there are accountants from

Papua New Guinea here because they are willing to

be paid with low salary because they cannot make a

decent living in their own country and so forth. I say,

we want to develop, support, and protect our public

accountants. Due to specific rules stating a criminal

sanction of imprisonment of a certain year and

pecuniary sanction of a certain hundred million, the

public accountants who already have little interest

will lose their interest. I am concerned that the
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development of the profession of public accountants

and the passion of becoming a public accountant

will decrease further. Secondly, whether the issue of

Audit Working Paper is the issue of auditing

standards or not, it cannot be denied and I dare to

argue. I can clarify the auditing standards stipulated

by Indonesian Institute of Certified Public

Accountants that the issue of the audit working

paper has been regulated in the auditing standards.

Well, if criminal sanctions are also included in the

articles regulating the standards for audit working

paper, I am concerned that just like Mr. Mulya

Nasution said before, a criminalization of public

accountants might be developed and the issue of

Audit Working Paper might grow. Moreover, in my

opinion, it is impossible if a public accountant

prepares a report without making the working paper

because he/she has followed several procedures

before obtaining his/her license of public accountant.

First, he/she must be graduated with a degree in

accounting. During his/her studies for 5 years,

he/she learns about the preparation for Audit

Working Paper and reports. Next, he/she gets
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his/her professional education when he/she wants to

be registered in the meeting of register.

Subsequently, Indonesian Institute of Certified

Public Accountants will certainly examines his/her

experience in auditing in several years by inspecting

his/her audit reports and pre-reviewing his/her

working paper and so forth. Therefore, if such

person has taken Certified Public Accountant (CPA)

Examination and Accountant Professional Education

Program and so forth, it will be impossible that

he/she does not make the working paper. However,

if it is true that such public accountant does not

make the working paper, it means that he/she has

violated the auditing standards. We can simply

revoke his/her license of public accountant.

However, such public accountant does not violate

the auditing standards provided that he/she

performs an audit and give an opinion on the

financial statements prepared by such person. Thus,

with respect to the report of public accountants as

said by Mr. Dolfie, why is public accountant not

involved in tax manipulation number 151? The

public accountant only gives an opinion on the
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financial statements prepared. If there is any

manipulation in such financial statements, such

public accountant is not responsible for it. Such is

the function of Audit Working Paper and so forth.

However, if such public accountant manipulates

data, he/she shall be subject to the criminal

sanction. These are the main points of the issue in

my opinion. Therefore, if this forum intends to set

forth such articles in this law, please go ahead

because I am not the only person who is responsible

for it, but we are collectively responsible for it.

However, we must also be concerned. I don’t mean

to frighten anyone here, lest the application for the

judicial review of the law is filed by Indonesian

Institute of Certified Public Accountants or

Indonesian Institute of Accountants or public

accountant office at the Constitutional Court, when it

only comes into effect for 3 months. I do not want it

to happen, but if everyone insists, please go ahead.

However, if we intend to formulate such articles in

this law specifically, I propose that we revise the

contents of such articles. I absolutely do not agree if

the imposition of a criminal sanction is based on the
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working paper. I cannot think why a criminal

sanction is imposed based on the working paper? It

is dangerous and may escalate and the preparation

of working paper itself may be criminalized.

 GOVERNMENT: “….as previously informed, the

existence of paragraphs and the provisions of sub-

paragraphs a up to d is intended to confirm the

forms of criminal acts which may lead to the

imposition of a criminal sanction in accordance with

the KUP, and also to clarify the forms of such

criminal acts for the purpose of preventing or

reducing the occurrence of float preventing the loss

of evidence or the working paper in the auditing

process performed by the public accountant or

public accountant office concerned, preventing any

public accountant from only issuing a report without

perform an audit, and the forgery of the licensing

document of public accountant to become a fake

public accountant. Thus, the public will be protected

and the public accountant himself/herself will be

facilitated to comply with the laws, specifically

related to the possibility of criminal sanction

regulated in laws other than the Criminal Code…”
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 IR.DOLFIE OFP /THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP): “….from Indonesian

Democratic Party of Struggle we approve it. We only

ask the government to give additional explanations

related to Article 63 paragraph (1a). Such article

does not differentiate between the accomplice and

the principal? Are they differentiated?....”

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS): “….

PKS, we are of the opinion that we will try to review

it again because we have agreed that it will be

revised in relation to the criminal provisions.

However, after reading it, we are of the opinion that

we approve it, however…”

 INTERRUPTION FROM DRS. KAMARUDDIN

SJAM, MM/ THE PARTY OF FUNCTIONAL

GROUPS FACTION (Fraksi Partai Golkar/F-PG):

“….although it is slow because I hold this principle.

The Government has agreed previously to delete



174

Articles stating the violation of the working paper. It

is true, isn’t it, Mr. Nasution? However, I am quite

hesitant. Yes, there are some parties saying that the

content of such articles will be revised, and

reviewed. However, I reject sub-paragraph c, I do

not reject Article 63, I only reject sub-paragraph c

…”

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): “…. No, I do not reject the Article, I

refers to the content of such article, I reject the

content of such article stating that any public

accountant issuing a report on the services without

making the working paper as referred to in Article 3

paragraph (3)…”

 GOVERNMENT: “….Therefore, we inform you again

that in general we have not talked about List of

Issue Inventorying (DIM). We have said that we

agree to delete paragraph (2), but we have not

discussed it until that point. With respect to the

working paper, we are of the opinion that in the

event of the loss of working paper or the unusable
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working paper, it is considered as a criminal act.

There are some acts which are still within the limits

of the professional standards, for example not

confirming the bank or the account holder, not

checking or inspecting physical evidence. These

examples are not yet considered as criminal acts.

They are just related to the professional standards in

accordance with the KUP. We want to confirm here

that the omission of working paper is a criminal act,

because the working paper is the main means to

make the auditor believe that the financial

statements audited by him/her have been prepared

and presented by such public accountant in

accordance with the standards....”

 IR.DOLFIE OFP/THE INDONESIAN DEMOCRATIC

PARTY OF STRUGGLE FACTION (Fraksi Partai

Demokrasi Indonesia Perjuangan/F-PDIP): “....

Could the Chairperson from the Government give

additional explanations of the definition of in the

context of audit by the competent authorities?

Maybe the audit can be specified because there are

many kinds of audits. Is such audit in the context of

investigation, initial investigation, or audit by the



176

Financial and Development Supervisory Board?

Please explain about the audits, so that we have a

clear understanding about the document produced

by such public accountant cannot be used in certain

audits...”

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): “.... What I meant is in fact sub-

paragraph c, while with respect to sub-paragraph b,

as Mr. Nasution said, I agree with the words

omitting, manipulating and etc., but there is no such

word here. I am concerned with the development of

criminalization. For example, what if such public

accountant does not completely make the working

paper. It is included in the violation of the

professional standards, instead of a criminal

violation. The working paper is a set of documents

which is an integral part of the financial statements.

However, if such public accountant manipulates

documents which are not the same as those set

forth in the statements of working paper, he/she has

committed a criminal violation. However, there is no

such word in it. I am afraid that the public
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accountant does not completely follow the steps.

There are steps which must be followed in the audit

program, but the public accountant does not follow

them which constitutes a professional violation. The

public accountant is careless and negligent. It is not

a criminal violation. If the public accountant deletes

or manipulates something, I agree with your

intention. However, you shall specify it and do not let

it expands...”

 IR. DOLFIE OFP /THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP): “.... The explanations I asked

for have not been given because there are two

different standards in this article. First, the

documents produced by the public accountant are

based on the professional standards while second,

the minister, police force, public prosecutor’s office,

and court use the standards of legal evidence. Now,

we want to know how such professional standards

can meet the legal standards, because if the

professional standards cannot meet the legal

standards, the documents produced by such public
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accountant cannot be used. Consequently, such

public accountant is subject to a criminal sanction.

Well, I want to know if it is possible for the

documents which are based on the professional

standards to also serve as legal evidence required

by the minister, the police, public prosecutor’s office,

and court. Please explain it first...”

 GOVERNMENT: “.... We welcome it. We want the

formulation of sub-paragraph b becomes clearer and

more explicit, especially for the criminal elements

previously mentioned by Mr. Sjam. In fact, sub-

paragraph b does not expressly mention about

omission and so on which is clearly a criminal act.

Therefore, we are of the same opinion that later we

propose the drafting team to add ‘deliberately omits

and or commits an act and so on’  in sub-paragraph

b. It must be mentioned first.

With regard to it, we want to explain that in fact, the

formulation of acts classified as criminal acts is quite

moderate because it is an integral part of the end of

sentence stating that cannot be used in the context

of audit. Thus, it is not in the context of preparing a
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report, but in the context of audit by the competent

authorities, namely authorities or regulators which

are required at any time to audit the work of any

public accountant office for the police force, and in

the event of a case, for the public prosecutor’s office

and court. Therefore, it has also answered Mr.

Dolfie’s question. Indeed, it is expressly stated that if

the audit is performed by either the police force,

public prosecutor’s office or court and it is evident

that the working paper is missing whether

deliberately omitted or by any act committed, it is

classified as the criminal act and such public

accountant shall be subject to a criminal sanction. It

is considered as a criminal act disregarding the

existence of such working paper when the auditor

concerned conducts the audit. For example in the

case of Enron, there is an indication that the

presented figures are attempted to be deleted. Well,

we must clearly state that it is classified as a criminal

act...”

 MUHAMMAD HATTA/ THE NATIONAL MANDATE

PARTY FACTION (Fraksi Partai Amanat

Nasional/F-PAN): “....Maybe we can include it in
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the elucidation or what is your opinion Chairperson?

Because it does not only mean deletion as stated by

Mr. Mulya before, but also means that such public

accountant commits falsification, manipulation and

so on. Maybe it means that we include such act in

the elucidation and we can clarify the forms of

criminal acts specifically...”

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS):

“....Chairperson, I want to add something. The

phrase cannot be duly used in the purpose of audit

is too broad and maybe we can clarify it specifically.

If it states that it cannot be used, it means that it

cannot be used as evidence, but methodologically

the standards state so. Thus, the sentence should

not state ‘ cannot be used’, but should state ‘it has

been omitted or manipulated or anything so that it

cannot serve as evidence’ just like what you said

previously...”

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai
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Golkar/F-PG): “....I just want to make some points

so that we have the same insight. Mr. Dolfie asked a

good question which has not been answered yet. Is

the evidence based on the audit performed by a

public accountant the same as the evidence

intended by law enforcement institutions? It is not

always same, Mr. Dolfie. In an audit, we know

evidence, which is also the same evidence.

However, there is evidence to make a statement in

the working paper which cannot be used as legal

evidence. For example, the books prepared by the

treasurer of the bookkeeping division serve as

evidence, but it cannot be used as evidence in the

Public Prosecutor’s Office. Another example, there

is a professional standard stating that if in a cash

audit, we find the balance of bank account in the

book, the auditor must confirm with the relevant

bank. The auditor asks the management of the

company to confirm the balance of such bank

account when they close the book and the

confirmation is directly submitted to such auditor. It

is evidential for an auditor, but if the confirmation is

false because it is not from the bank, it cannot be
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used as evidence in the public prosecutor’s office. In

an audit, we cannot ask Mr. Dolfie’s balance from

Mr. Dolfie himself because Mr. Dolfie can falsify it. It

is similar to the case of the Agency for Logistic

Affairs (BULOG) in East Kalimantan if I am not

mistaken, Mr. Kemal. The Head of the Agency for

Logistic Affairs (BULOG) has his own machine to

make the bank statement and so forth. This

evidence is different from the evidence of public

accountant. When the evidence, bank negotiation,

bank statement, and bank balance are submitted to

the public accountant, such public accountant simply

includes them in his/her working paper serving as

material in preparing the evidence, but it cannot be

used as the evidence in the public prosecutor’s

office....”

 IR. DOLFIE OFP/THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP): Thank you for your

explanation, Mr. Sjam. Since it is different, don’t let

the evidence become multi-interpretative. It must be

clear when the public prosecutor’s office and police
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force can say whether the evidence can be used or

not. If this issue will be discussed by the drafting

team, I propose it to be started at the beginning for

the purpose of audit above thus the context is

indeed for audit by the competent authorities.

 GOVERNMENT: The Government still proposes this

decision as referred to in the List of Issue

Inventorying 585, stating that the issuance of the

financial statements without making the working

paper by a public accountant is classified as a

criminal act because it constitutes information

manipulation. Moreover, it is also classified as a

serious violation of the professional standards.

However, the government is of the opinion that it is

not only included in the violation of professional

standards, but is also included in the criminal

violation.

 IR. A. EDWIN KAWILARANG/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): In my opinion, it means that it can be

related to the lack of professionalism of a public

accountant office in performing the work. Lack of
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professionalism does not necessarily constitute a

criminal act unless there is the element of

manipulation in it. Thus, it is clear that it constitutes

the criminal act. However, if such public accountant

does not work professionally, is he/she directly

imposed with a criminal sanction? This issue must

be clearly clarified in my opinion. If such public

accountant does work professionally because

he/she just wants to finish the work quickly and so

forth, he/she is subject to the administrative sanction

from its professional association, not the criminal

sanction.

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS): I agree

with my friends’ judgment that it refers to

understanding and discipline in stipulating the work

standards. Therefore, we must be careful now if we

work without making the working paper. The working

paper is considered as physical paper, while now we

have used the computer for performing the audit.

For example, if we are asked for the physical paper

and we cannot present it, it is our mistake then.



185

Thus, we need to have specific explanations

because it will be easy to say that such public

accountant has committed a criminal act. In fact, the

audit process refers to the methodological standards

and the work standards.

 IR, DOLFIE OFP/THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP): we still approve the

additional explanations particularly for the working

paper because there is no definition of working

paper in the provisions. Does it automatically mean

that we define the working paper in accordance with

the definition of working paper for a public

accountant? Please explain if it is like that or we

must explain the definition of working paper.

 GOVERNMENT: As stated previously, the

requirement for making the working paper as a part

of auditing process is very important as regulated in

the professional standards. On the other hand, the

violation of matters regulated in the professional

standards is considered as a manipulative or
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fraudulent act to the public from the criminal aspect

because such public accountant gives the

information without any evidence. Thus, it can be

considered as giving misleading information.

Therefore, the government proposes that such act is

classified as a criminal act which may lead to the

imposition of a criminal sanction in this draft law. We

agree about the form of the working paper due to

the technology development. We do not imagine

that all evidence and files attached to the working

paper are in the form of hard copy or printed paper.

Some of them may be in the form of hardcopy, but it

is clearly regulated by the professional standards

itself. Furthermore, it is a good idea to define the

working paper. Principally, If we do not repeat the

term for several times or we do not use this term

often, and there is a general definition of the working

paper which we have understood together, the

government is of the opinion that we do not need to

define it specifically. However, if this term seems to

appear for several times, we need to define it

clearly, thus it is clear whether it is the same as or

different from the definition specified by the
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professional standards? We do not mind to add the

definition if it is different. To make it clear, the

working paper is same as the working paper

regulated in the professional standards of the public

accountants.

 IR.A. EDWIN KAWILARANG/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): I still want to question what Mr.

Mulya said previously that the requirement for

making the working paper is the standard. If a public

accountant does not make the working paper, it is

similar to manipulation. The question is what if the

public accountant does make the working paper, but

he/she does not make it completely. It may mean

that the public accountant does not make it in

general. Is it also classified as manipulation? If we

can clarify the sentence clearly, it may be

acceptable, but if the sentence is like this, it can

criminalize any person or any organization because

they do not work professionally. That is all.

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION
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(Fraksi Partai Keadilan Sejahtera/F-PKS): Yes,

the point is that we need to revise it so that it

becomes clearer. We can imagine the work of a

public accountant when such public accountant is

auditing a company. Sometimes the company does

not have any information so that they have to

discover it together. Whose fault is it? The company

or the public accountant? In fact, such public

accountant only accepts any information provided by

such company. Thus, in my opinion, we need to

clarify the definition more specifically so that it is not

too broad later.

 GOVERNMENT: In the elucidation of the List of

Issue Inventorying 586, it is stated that a public

accountant is considered committing a criminal act if

the public accountant does not make the working

paper for his/her audit at all. It is a very fatal action.

However, the formulation is quite moderate. It

means that if a public accountant makes the working

paper, but it is not complete, we will certainly ask for

its incompleteness. It is still classified as a violation

of profession, instead of a criminal violation.

However, we agree to revise the formulation of
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elucidation, but not the formulation of paragraph. We

will improve it so that its limits are clear if there is

any element of manipulation or fraud. However, if

such public accountant does not make the working

paper completely, we must clarify in the elucidation

that it is only a violation of profession, instead of a

criminal violation.

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): Another person prepares a report,

and the public accountant conducts the audit. It

makes no sense at all if such public accountant

prepares a report without making the working paper.

It is impossible for a person to make a report if

he/she can just make up the opinion. It is impossible

fir him/her to prepare a long-form report without

making the working paper. Due to the rapid

development of Information Technology (IT), maybe

the working paper is stored in the computer

program, in the computer and etc., thus, it must be

proven. I am concerned with what you have said,

lest the working paper is questioned by the public

prosecutor’s office or police force and they say that
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you do not make the working paper, in fact, the

formula of working paper is very broad. I agree to

delete this article because if it is related to

manipulation, it has been covered in Article 1, I

mean Article 63 paragraph b stating that any public

accountant manipulates the statements or omits

data or explanation in preparing the audit working

paper. I am concerned if for example, the public

prosecutor’s office determines that the working

paper must be made in writing and etc. In fact, there

is no formula of the working paper in it. Thus, we

need to delete this article. The working paper

provides for the auditing technique, namely, IDP

audit. It is different from when I performed the audit

in the past. There was no IDP audit when I audited

Pertamina (State-owned National Oil Company).

The first time we used IDP audit was in Pertamina.

However, when we audited BUMN (State-Owned

Enterprises), the auditing technique was very much

different. Can we imagine the form of the audit

working paper in the future because our IT becomes

more sophisticated? Thus, I am concerned if this

article is manipulated or it can be used to criminalize
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a public accountant office. It is dangerous because it

can develop without control. It makes no sense if a

public accountant prepares a report without....except

he/she does not perform the audit, and he/she only

signs the opinion. Thus, it is not an issue of working

paper, but an issue of not performing an audit, but

giving the opinion. It makes no sense if after

performing an audit for a month, such public

accountant can prepare a report without making

complete working paper. The possibility is that there

are a lot of working papers. As previously said by

two of our friends, it is classified as a professional

issue. Thus, we cannot directly impose such public

accountant with a criminal sanction because it is a

professional issue. We should refer this professional

issue to its professional organization so that they

can conduct examination whether such public

accountant deliberately commits a manipulation and

so on. That is my opinion.

 IR. DOLFIE OFP/THE INDONESIAN

DEMOCRATIC PARTY OF STRUGGLE FACTION

(Fraksi Partai Demokrasi Indonesia

Perjuangan/F-PDIP):  (INTERRUPTION): I listen to
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the explanation from the government that this article

and paragraph is aimed at the public lie. Therefore,

we should state it explicitly lest it will be difficult to

differ between the issue which is classified as the

domain of the code of conduct and the criminal

domain. If it is announced to the public, it is certainly

classified as the criminal domain. However, the

domain of the issue is not clear in this article and

paragraph whether it is already announced to the

public or it is still between the service provider and

the client. Thus, we may formulate it but it requires

revision. If the point of the issue is the public lie,

please explain the domain of the issue clearly.

 GOVERNMENT: We absolutely agree that we need

to revise the formula of this elucidation. However, as

stated earlier, the Government proposes this

paragraph because of the current reality we face in

the community of auditor at the moment and in the

following years. In the process of winning the

bidding of a State-Owned Enterprises, the

companies which intend to participate in the bidding

often take any shortcut so that they can get cheaper

prices. They are sometimes not selective in



193

selecting the auditor. Subsequently, such auditor

just stamps the audited financial statements without

performing an audit. In fact, such auditor does not

audit them correctly. The working paper is not just

one sheet, and then such auditor can put his/her

stamp on the audited financial statements. As set

forth in the public accountant national standards,

working paper includes all records made by every

auditor in performing their work which can include

various procedures performed, the results of

memorandum analysis, the confirmation letter, and

etc. If the working paper does not contain all things

mentioned above, but it only consists of one sheet

having such auditor’s stamp, it is obviously classified

as manipulation and fraud. We used to think that it is

classified as a criminal act. In order to make it clear

which is classified as a criminal action, thus it needs

to be included in this law and which is classified as a

professional violation in the domain of standard

committee, we must prepare the elucidation thus it is

improved.

 GOVERNMENT: Thus, the provisions of sub-

paragraph b are specific to the process of obtaining
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or extending the license of public accountant.

Therefore, if there is any public accountant giving

false statements or false documents or falsified

documents, such act is classified as a criminal act.

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): Yes, we agree that the drafting team

explicitly clarifies the forms of the criminal acts

classified as manipulation and etc. We are

concerned lest an administrative issue is developed,

criminalized, and results in the imposition of a

criminal sanction.

 THE CHAIRMAN OF THE MEETING: “.... It is said

that article 588 e is quite explanatory, but there is a

request for selection. It will be delegated to the

drafting team for determining which is considered as

professional standards and which is considered as a

criminal violation...”

15.b. Meeting of the Working Committee on March 03,

2011:

 KEMAL AZIZ STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION
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(Fraksi Partai Keadilan Sejahtera/F-PKS): “....I

agree with the existence of this article. However,

what do associated parties mean? A relationship

between the relevant party and its subordinates or

peers or superiors or those who provide information,

such as, clients and etc. Therefore, I propose for

consideration that the criminal sanction is less than

5 years, considering that we are in a situation where

the police is authorized to imprison the relevant

party if the criminal sanction is more than 5 years. It

may become an unfavorable condition for this

profession. Moreover, if such person is not guilty,

he/she can become a source of money. Therefore, I

propose that the criminal sanction of imprisonment

is less than 5 years…”

 DRS. KAMARUDDIN SJAM, MM/ THE PARTY OF

FUNCTIONAL GROUPS FACTION (Fraksi Partai

Golkar/F-PG): “…. I am of the same opinion,

because if a public accountant as a person

committing a manipulation is not subject to a

criminal sanction of imprisonment of more than 5

years, why is it up to 6 years? We must also

consider it …”
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 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS): “…. If we determine the extent of a

criminal relationship, we need to see the impacts

arising from such act. It means that if the impacts

arising from such act are equal between the

associated parties and the public accountants, the

criminal sanction can be equal too….”

 GOVERNMENT (MULYA NASUTION): “…. If it is

seen from its impacts, they are indeed the same.

However, the status between the associated parties

and the public accountants is different. Article 63 is

aimed at any partner signing the reports on the

results of audit, while Article 64 is aimed at any

person related to the process of audit whether such

person acts as a partner signing it or as an

employee in the public accountant office

concerned….”

 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS): “…. Does the associated party act as the

accomplices? It can be seen from their position…”

 KEMAL AZIZ STAMBOEL, MSM/ THE
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PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS): “….

Chairperson, it may be clearer if we see the content

of Article 63. Such article specifies the forms of acts

committed by the partners or the employees in such

public accountant office who may act at their own

initiative or may assist in such act. For example,

sub-paragraph a states committing or assisting,

while sub-paragraph b states deliberately making

the working paper and… it cannot be used and so

on. Thus, Article 63 sub-paragraph a and sub-

paragraph b explain the degree of violation and their

degree of violation is similar to the degree of

violation of any partner signing the reports on the

results of audit. Thus, the act is similar to respect to

the degree of violation, but he does not sign it or he

is only an employee in such public accountant

office…”

 KEMAL AZIZ STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS):

“….May I propose something? It refers back to

Article 63 again. I just realize that the criminal
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sanction of imprisonment of 6 years indeed has a

serious consequence in the field for any person

imposed with such criminal sanction. If the criminal

sanction of imprisonment is above 5 years, such

person may be detained. Thus, I suggest to limit the

criminal sanction of imprisonment to become less

than 5 years so that any violation does not always

give a chance for the police to detain the person

concerned …”

 DRS. KAMARUDDIN SJAM, MM/THE

FUNCTIONAL GROUP PARTYS FACTION

(FRAKSI PARTAI GOLKAR/F-PG):’’...., if there is

such a term, it should be handed over to the court. I

do not fully agree with the opinion because the

judge usually refers to the existing legislation in

passing its decisions. Here is my second reason,

Sir. I am of the opinion that the most severe

sanction which is equal to 6 years’ imprisonment is

imposed on a public accountant when the public

accountant makes a false statement in order to

obtain the public accountant license. However, there

is no sanction as severe as the 6 years’

imprisonment for the other parties. It sounds
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peculiar if the associated party is subject to 6 years’

imprisonment if he/she is involved in providing false

information or manipulating information. When I read

Article 63, it seems that we trump it up. An

associated party is subject to 6 years’ imprisonment

while its public accountant is not subject to 6 years’

imprisonment for the same activity, unless the public

accountant falsifies or manipulates data in the

context of obtaining a license to establish a public

accountant office……”

 GOVERNMENT (MULYA NASUTION):”… It is

specific for subparagraphs a and b that shall be

completed because subparagraph c is for the co-

signatories signing the report on such results, Sir…”

 GOVERNMENT (MULYA NASUTION):”… Sir,

firstly, it is agreed in Article 63 that a public

accountant having the status as co-signatory to the

report on the audit results may be subject to the

sanctions if the public accountant manipulates data

or assists in data manipulation, deliberately commits

an action making the working paper and or other

documents unusable, and issues any report without
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making the working paper or makes any false

statement or provides any false document in order

to obtain or extend the public accountant license. A

public accountant having the status as co-signatory

in the provision of services shall be subject to all of

those sanctions, Sir. But, in our formulation, only

public accountant is mentioned, Sir. Thus, we may

also need to explain here that it is the public

accountant signing the provision of audit result

reporting services…”

 GOVERNMENT (MULYA NASUTION):”… The co-

signatories to the report on audit results include the

foreign public accountants, Sir. Thus, this audit

process is not only like what was stated by Mr.

Kemal, since at that time, it is impossible that any

parties signing it are directly involved or commit

such action. In general, they are senior accountants

involved in such process whose partner accountants

or even employees have the title Sarjana Akuntansi,

Sir. Thus, Articles 63 and 64 impose sanctions

beyond the signing of the audit results, Sir, except

for subparagraph c which is not intended for them

because they did not sign the report on such audit
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but it is possible that those employees or partners

commit or assist in data manipulation or manipulate

data in preparing the report on audit results by

deliberately committing any action that makes the

working paper unusable. Thus, according to this

proposal, they are also subject to the sanctions as

severe as the sanctions imposed on the public

accountant who is the signatory to the report on the

audit results…”

 DRS. KAMARUDDIN SJAM, MM/THE

FUNCTIONAL GROUP PARTY FACTION:’’.... Sir,

before we make a decision on that matter, Mr. Ari

has 2 questions which should be submitted to the

Drafting Team. There are three questions actually,

Sir. Two questions are from us, Golkar (The

FUNCTIONAL GROUP PARTY), that we have not

agreed on the working paper. People do not want to

be public accountants if the working paper requires

them to go back to the old jobs, Sir, and the working

paper should be defined. The working paper is not

to be considered as it used to be when it had to be

in the form of clippings. People already use IT and

so on. If we want to formulate that matter, we
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formulate what working paper is. The issue of the

working paper, however, is clearly a standard

violation, Sir. Moreover, the words set out in the

article do not mention who suffers loss as a result of

that matter. They only mention incompliance with

the requirements for making a report and so on. It is

dangerous if we are like those people and if we will

be subject to a criminal sanction, especially with the

sanction of 6 years’ imprisonment. This is

unbelievable…”.

 DR.KH. SURAHMAN HIDAYAT, MA/THE

PROSPEROUS JUSTICE PARTY FACTION

(FRAKSI PARTAI KEADILAN SEJAHTERA/F-

PKS):’’.. I try to understand the flow…. so, the

associated parties are involved in nothing more than

just a participatory relationship, right? Although they

contribute to give support, it is not the principal

matter. Ms. Woro explained that the sanction will be

the same if the consequence is the same, but their

positions are different, right? If the sanction is not

more severe than 6 years for the principal criminal

action, our logic will say that it should be even less

than that for the participatory position, and it is
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illogical if the sanction is more than that, although

the consequence is the same. In my opinion, there

is such logic…”

 DRS. H. MUCHTAR AMMA, MM/THE PEOPLE’S

CONSCIENCE PARTY FACTION (FRAKSI

PARTAI HATI NURANI RAKYAT/F-HANURA):’’… I

just want to give my view, Sir. There is certainly a

legal review for the stipulation of or proposal for the

6 years’ imprisonment. In a law concerning politics,

a career of a person may be ended if he/she is

subject to 5 years’ imprisonment, let alone 6 years’

imprisonment, Sir. It is possibly the reason why the

data on the 6 years’ imprisonment are like that.

Therefore, I think, if we see the humanity aspect, the

proposal of Mr. Kemal is very humane. However, we

must think of the deterrent effect because this is a

new problem so that it certainly requires a common

consideration as I said before, that is, a career of a

person may be ended if he/she is subject to 6 years’

imprisonment, let alone 6 years’ imprisonment. It

does not become too problematic if it happens at my

age. It is a pity if it happens at a young age, Sir. This

is the consideration from the humanity aspect, Sir.
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Therefore, we agree with Mr. Kemal. As I said

before, Sir, which side do we take? Because we do

not know what is the historic aspect in order to

determine the 6 years’ imprisonment. Is there any

element…. but I think there is no such element. I’m

only joking, Sir. We only consider it from the

humanity aspect as we said before…”

 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS/KEMENKUMHAM):”..Sir, Article 63 indeed

states that the team of public accountant itself

commits such action. Article 64, however, states that

the associated parties certainly commit such action.

Nevertheless, we should not forget that the

associated parties also commit such action. It is

intended in Article 63 paragraph (1) subparagraphs

a and b. I do not see them as the assistants of a

public accountant, as they themselves have

committed such action, Sir. They have committed

what the public accountant has committed by

violating Article 63 paragraph (1) subparagraphs a

and b. I refer to this. It is just the same, Sir. They

have committed the same action. Therefore, it

results in the same consequence. I refer to the Civil
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Code, namely Article 263 on the forgery of any letter

which is also subject to a maximum sanction of 6

years, Article 263 (1)…”

 GOVERNMENT (MULYA NASUTION):”…Mr.

Kemal also can explain this, Sir. In practice, a senior

accountant in a public accountant office should have

a greater role, among other things, in dividing duties

or in determining who the signatory is, who the non-

signatory partner is, including its team of auditors. In

the case of the inclusion of such consideration, we

understand that the accountant or Public Accountant

Office (KAP/Kantor Akuntan Publik) staffs

mentioned as the associated parties herein are

subject to sanctions which are not as severe as the

sanctions imposed on the Public Accountant Office

signing the report on audit results, although the

actions are the same, Sir…”

 DR.KH. SURAHMAN HIDAYAT, MA/THE

PROSPEROUS JUSTICE PARTY FACTION:

“…Perhaps I am the one who work hard, while it is

Mr. Harry who will gain something …”

 LAURENS BAHANG DAMA/THE NATIONAL
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MANDATE PARTY FACTION (FRAKSI PARTAI

AMANAT NASIONAL/F-PAN): “…We previously

discussed who sign and who works on it. However,

they are the same according to the criminal law,

whether the fault is committed by the party signing it

or the party not signing, as they are equal before the

law so that their faults are the same. Therefore, the

point is, although in reality, the signatory should be

subject to a more serious sanctions than the one

who is only….because in this case, they are the

associated parties. Nevertheless, they are equal on

a positive law basis, Sir. Thereby, the point is that

the maximum sanction may be only 2 days, a week,

2 weeks, Sir. It will certainly be decided by the court

according to which one has greater fault because

this is the maximum sanction, Sir...”

 DRS. H. MUCHTAR AMMA, MM/THE PEOPLE’S

CONSCIENCE PARTY FACTION: “…Sir,

administratively, the signatory actually has the

greatest responsibility. For example, in the case of a

decree, the executor possibly makes a decree but

the one who will sign it is Mr. General Secretary.

Although the executing party prepares a decree of
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the Ministry of Finance, the signatory is fully

responsible for it. How is the legal process for

violations committed collectively? Frankly speaking,

I do not fully agree if the sanctions imposed on the

associated parties and the signatory are the same,

unless they are at the same level…but perhaps, the

capacity of the signatory makes sense to us. For

example, the levels of position of Mr. Surahman and

Mr. DR. Harry are certainly different. Mr. Harry is the

signatory which means that he has the bigger

portion. If there is any result, Mr. Harry also has the

bigger portion. Therefore, in my opinion, the

signatory is the most responsible party for that

matter because the executing party performs such

thing upon the order of the signatory …”

 IRENE MANIBUY, SH/THE FUNCTIONAL GROUP

PARTY FACTION: “…In the provisions of Article 63,

in the terms of crime, if we are talking about any

violation of data manipulation or assistance in data

manipulation related to the services, we are not free

from the provisions as intended in and provided for

by the Civil Code, either Article 55 paragraph (1) or

Article 56 of the Civil Code. Let me read it, Sir, so
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that we can see the joint participation of the person

ordering the commission of and, wait a minute, I

read Article 55 regarding participation in an offence,

first, those committing the act. The ordering party

and the executing party of the action are included in

the same paragraph, which means that it includes

the public accountants jointly participating in it

because both the public accountant and the

associated party, whether working at a branch office

or auditing the books, are the same. Secondly,

those who are giving or promising something by

abusing power or dignity through violence, threat or

misdirection, or by giving any chance, facility or

statement, deliberately ruining another person to

commit an action. For the one who suggests such

action, only the action deliberately suggested is

taken into account, including the consequences.

This is continued in Article 56. Those deliberately

giving assistance at the time a crime is committed,

giving any chance, facility in order to make a

statement for committing a crime are criminalized

because of assisting in a crime. The sanctions of

Article 57 are as follows: firstly, in case of giving
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assistance, a maximum principal criminal sanction

against a crime is reduced by one-third of the

maximum sanction. Article two states that if a crime

is subject to the capital punishment or the criminal

sanction of life imprisonment, it a maximum criminal

sanction of 15 years’ imprisonment will be imposed,

Sir.  It means 5 years. No, I mean one-third of 5

years. Yes, 5 years. The capital punishment is the

maximum sanction. Thirdly, the additional criminal

sanction for assistance is equal to the sanction

against the crime itself. Fourthly, in determining the

sanction for any person assisting in a crime, only the

action deliberately committed or carried out by such

person and the consequences of such action are

taken into account…”

 KEMAL AZIZ STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION:

“…Sir, one thing that I want to refer to again is the 6

years’ imprisonment. Is the 6 years’ imprisonment

effective to be applied to public accountants as well

as the associated parties? Is it appropriate

according to Mr. Muchtar’s proposal with respect to

the humanity aspect and profession aspect?
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Although it is based on the Civil Code, we are

making a law. If we see the reality, those who are

subject to the 5 years’ imprisonment, whether

proven or not, may be detained or in this case,

imprisoned. Does this current situation give a

chance to do that again? Should we take a better

chance so that it is not directly like that because it is

related to the profession of accountant? It usually

happens to the business aspect. In the case of

business, it will make it easy for acts of extortion to

occur, right? ...”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION: “…According to the

Civil Code, it is stated that one-third reduction is

different from one-third of the punishment.

Therefore, if 6 years’ imprisonment is given one-

third remission, there are still 4 years. It is not one-

third of the punishment. I think it is reasonable that it

is reduced by one-third of the punishment to the

signatory…”

 GOVERNMENT (MULYA NASUTION): “…As to the

description of this punishment, it is the maximum
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punishment which is actually regulated here, Sir.

Therefore, the stipulation of the punishment will

ultimately be the decision of the court. If we make

the punishment the same by referring to the

proposal in the formulation of this law, there should

be no problem…”

 DRS. KAMARUDDIN SJAM, MM/The

FUNCTIONAL GROUP PARTY Faction: “…If we

refer back to the articles we also previously

discussed, 6 years’ imprisonment means a

punishment above 5 years, right Sir? In the previous

articles, we discussed that a person is no longer

given a public accountant license if he/she is

punished for more than 5 years, right? In the event

that we refer to such provisions, it means that such

person cannot obtain a public accountant license if

he/she is punished with 6 years’ imprisonment, Sir.

Is it related to that matter from one aspect? Sir, in

my opinion, there is just worry reflected by the data

from Mr. Kemal because public accountant is

included in the business world. If the public

accountant' is subject to a sanction for more than 6

years’ imprisonment, he/she can be detained, Sir. If
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his detention can become the source of money for

the police. I am sorry to say that. Frankly speaking,

the purpose is possibly like that, Sir. Therefore, we

need to revise the sanction of 5 years’ imprisonment

so that the public accountant cannot be detained. Is

the associated party only gives assistance so that

his/her punishment can be reduced by one-third, or

he may be the associated party who become the

principal  actor for conducting the audit while his/her

accountant signs it. It can be like that, right Mr.

Kemal? Well, the judge will prove it, Sir. That is

about the punishment, Sir, but we have not

discussed the content of Article 63 paragraph (1)

subparagraphs a, b and c in relation to the working

paper. That is all I want to say, Sir…”

 GOVERNMENT (MULYA NASUTION): “…So, in

principle, we tend to think that the sanctions be

made the same, Sir. However, the sanctions will be

adjusted, either 5 years’ imprisonment or 6 years’

imprisonment. If it is agreed that the 5 years’

imprisonment is for superior, the minimum of 5

years’ imprisonment for the subordinate, Sir.

Meanwhile, it is certainly the maximum punishment
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which will be implemented. However, according to

the previous consideration, the punishment of 6

years’ imprisonment is included, the associated

party can be directly detained, right?…”

 IRENE MANIBUY, SH/ THE FUNCTIONAL GROUP

PARTY FACTION: “…For example, there is a

principle that the legal provision, formulation of a law

or the applicable provision should not be

inconsistent with the principal law regulating the

provision. For instance, we cannot separate penal

provisions from the Civil Code. Thereby later, our

decision in the Public Accountant Law should not be

inconsistent with the provisions of Article 55 or

Article 56 of the Civil Code, because in imposing a

sanction, the judge indeed considers the provisions,

of the law and it cannot be separated from the Civil

Code, Sir. We may still use those articles but

additional words are necessary by still taking into

account the provisions regulated casually by the

Civil Code on the…. penal sanction. Perhaps we

can only finalize it if we conduct a comparative study

outside the country and then we make a

comparison, in my opinion Sir. This is just an
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illustration, Sir…”

 KEMAL AZIZ STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION: “…Mr.

Chairperson, there is a provision concerning the

time limit for prosecution in several previous articles

for which we have created a precedent. There is a

suggestion that the time limit for prosecution should

be in accordance with the Civil Code. If the time limit

for prosecution should be in accordance with the

Civil Code, the applicable prosecution time limit will

be 10 years, 17 years or 21 years. However, we

have decided that the time limit for prosecution is

only 5 years and it is agreed by all of us. Therefore,

there is a precedent only for this Law. If it is

possible, it can be read in the Article concerning

Time Limit for Prosecution. At that time… in addition

to offering a suggestion that the time limit for

prosecution should be in accordance with the Civil

Code, I reconsider such matter because we finally

have the limit which can be 10 years, 17 years, and

21 years as we finally find such a long time. If there

is no problem with 5 years, the problem is solved

because it is related to a profession, Sir…”
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 LAURENS BAHANG DAMA/THE NATIONAL

MANDATE PARTY FACTION (FRAKSI PARTAI

AMANAT NASIONAL/F-PAN): “…Chairperson, in

the case of KUHP, all punishments should not be

inconsistent with the Civil Code. The Civil Code is

legally at the higher level. For example, punishment

for an offence which is greater than the punishment

in the Civil Code will be inconsistent with the Civil

Code. That is the definition of the formulation of a

law in according to the formulation  of Law Number

10…”

 IRENE MANIBUY, SH/ THE FUNCTIONAL GROUP

PARTY FACTION (FRAKSI PARTAI GOLKAR/F-

PG): “…It is likely to be inconsistent, Sir. In this

case, we often see that many of our laws are being

judicially reviewed repeatedly because of

inconsistency between the laws we have made and

their superior laws, the law…”

 IRENE MANIBUY, SH/ THE FUNCTIONAL GROUP

PARTY FACTION (FRAKSI PARTAI GOLKAR/F-

PG): “…In the Civil Code, this is the only provision

setting out the time limit, Sir.  When I refer to Article
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57 regarding assistance in a crime, the maximum

principal criminal sanction against a crime is

reduced by one-third. We consider the sanctions

from the issue of offence or the violation committed.

There can be various articles which may cause the

sanction to be longer than 6 years’ imprisonment,

Sir. There can be many junctos and it may cause a

sanction for more than 6 years’ imprisonment…”

 IRENE MANIBUY, SH/ THE FUNCTIONAL GROUP

PARTY FACTION (FRAKSI PARTAI GOLKAR/F-

PG): “…However, Sir, if an offence or a crime

committed, for example, causes some serious

violations inflicting loss for the country, it is because

we cooperate with other countries. I am sorry to say,

it can spread to the greatest offence and so on. It

may happen, Sir. We should think about more

junctos than we stipulate. Therefore, it is alright if

the maximum sanction will be included here

according to the agreement, Sir. Nevertheless, it

should not reduce the authority of the judge in

passing or stipulating a decision in relation to the

number of years of the criminal sanction…”
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 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS/KEMENKUMHAM): “…I answer the

question number two first, Sir. The law states the

maximum imprisonment of 5 years or 6 years here.

It means that the judge shall not be allowed to pass

any decision that exceeds what is stipulated in a

law. The maximum imprisonment should be 5 or 6

years, Sir. And this is for the first question. I see and

hear that in principle, the sanction will be changed to

become 5 years’ imprisonment because if I am not

mistaken, according to the context above, it is

related to the license for an accountant to become a

public accountant, Sir. The context is different if it is

a criminal sanction to be imposed on a public

accountant or a partner of a public accountant, the

associated party who commit a crime, manipulate

data, including letters, and sign the report.

Meanwhile, when I refer to Article 6, I see why we

mention not having been subject to a criminal

sanction having permanent legal force. It is because

they commit a crime and are subject to 5 years’

imprisonment or more. I refer to the Criminal

Procedure Code, Sir. Let me read Article 21
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paragraph (4): detention may only be applied to a

suspect or an accused who has committed a crime

and/or has attempted a crime or assisted in the said

crime which is punishable by imprisonment of 5

years or more. It means that detention can be

applicable for a crime with permanent legal force

with a criminal sanction of imprisonment of 5 years

or more. Therefore, detention actually cannot be

conducted for a criminal sanction under 5 years’

imprisonment, Sir. So, why do we state it here? Why

is a sanction of imprisonment of 5 years or more

included as one of the requirements for becoming

public accountant? Well, Sir, the contexts are

different between the requirements for an

accountant to become a public accountant and the

crime committed by a public accountant, or the

associated party committing a crime…”

 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS/KEMENKUMHAM): “…I am sorry, Sir. I

have consulted with Mr. Suharyono, a Doctor in

criminal law, that detention can actually be

conducted for imprisonment of 5 years or more, Sir.

Therefore, detention cannot be conducted for lesser
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sanction…”

 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS/KEMENKUMHAM): Yes, Sir. But, this is a

different context of the requirements for public

accountant. In Article 63, the context is a public

accountant or the associated party committing a

crime..

 CHAIRPERSON OF THE MEETING: “…No. I did

not mean it. I just want to explain why Mr. Kemal

worries lest there is detention if the parties dispute.

That is the problem. It means that it is still possible

for the parties to be detained based on the 5 years’

imprisonment, but there should be a limit. A limit

between heaven and hell. Well, it depends on the

investigator. If they are good to the investigator, they

will not be detained. Generally, if a person is subject

to more than 5 years’ imprisonment, he/she will be

detained. If he/she is subject to less than under 5

years’ imprisonment, he/she will not be detained.

Thus, the previous question has been decided and it

automatically refers to the Civil Code, right Ms.

Woro? Therefore, we do not have to give any
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additional explanation to Ms. Irene. Ok, I think I will

pound of the gavel one more time. 5 years’

imprisonment, right?

I refer back to the article in order to change the previous

decision, 63 paragraphs still with a fine of 300

million. I agree if it is increased because 300 million

is equal to the price for a very simple house. Yes,

we want it. Ok, we agree upon Article 64 regarding 5

or 6 years’ imprisonment, except subparagraph b. It

is ok with Article 63 setting out a sanction of 6 years’

imprisonment for making a false statement, or giving

a false or falsified document, in order to obtain or

extend a public accountant license as intended in

Article 6 paragraph (1), Article 7 paragraph (2),

Article 8 paragraph (2) and or in order to obtain a

business permit for a public accountant firm or an

establishment permit for a public accountant branch

office as intended in Article 18 paragraph (2) or

Article 19. We agree upon the criminal sanction of 5

years’ imprisonment, right? I ask the government

again. We change this, right Sir?...”

 GOVERNMENT (MULYA NASUTION): “…Yes. We
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are also of the same opinion that we need to make a

change, including its placement because the

sanction is applicable to anyone, Sir. Thus, it is not

only for the partner accountant signing the report.

For example, in obtaining such a license, a

reference letter from the office at which the

concerned party works may be necessary. Thereby,

it is different from the contexts in subparagraphs a, b

and c. In the event that it is agreed upon, we exactly

propose that it should be moved to paragraph (1) of

Article 65, Sir. The sanctions will be different for any

individual and any company. In case of an

individual, he/she can certainly be subject to

imprisonment and fine, while non-individual is only

subject to fine. However, in our opinion, the

formulation is already good …”

 CHAIRPERSON OF THE MEETING: “…In this

Inventory List of Problems 587, we change the

maximum sanction from 6 years’ imprisonment into

5 years’ imprisonment. Ok, we agree upon it, right?

So, we will make an addition to such change and the

proposal of the government. We will discuss it later.

For the time being, I want to finish this first…”
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 LINGUIST (EBAH): “…Excuse me, Sir. Let us

discuss the language. For Article 64, I am riveted on

the 5 or 6 years’ imprisonment because there are

incorrect words. Thus, it is not “committing a

provision” but “committing an action”. Committing an

action or act is not committing the provisions of

Article 64 that the associated party who…”

 LINGUIST (EBAH): “…Oh, it is the new formulation

on the right side, “the associated party committing

the provision”, so it is not “in committing provision,

committing an act or action.” Yes, an action…”

 CHAIRPERSON OF THE MEETING: “…Ok, let me

repeat. We have agreed upon the associated party

committing the action as intended in Article 63

paragraph (1) subparagraph a. We will discuss

subparagraph b with the maximum sanction of 5

years’ imprisonment and the fine of 300 million. Ok,

it means that it replaces the initial proposal from the

government, and its DIM remains the same. Now we

refer back to our agreement with the Drafting Team.

Now we appoint this DIM of this working committee.

I start from 583, 584, and, 586 as well as 588. The
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Inventory List of Problems 583: “deliberately

commits an action making the working paper and or

other documents related to the provision of its

services as intended in Article 3 paragraph (1)

cannot be properly used for auditing purposes by

the competent authorities”. Is this Article 3

paragraph (1) related to a license, Sir? Please check

the content of 3 1. Let me read it: “Article 3

paragraph (1) states that a public accountant

provides services of attestation which will become

an assurance comprising general audit and financial

report services b) prospective financial audit and

report services, c) audit of the reporting on

performance financial information, d) financial

review and report services and e) services of…”

 CHAIRPERSON OF THE MEETING: “…I just

wanted to postpone what we are discussing this as I

did not see Mr. Sjam there. Now he is here, so let us

directly discuss 583. I already read the intention of

Article 3 paragraph (1) or Article 3 as a whole

without paragraph (1). Ok, I give the chance to Mr.

Sjam first. Is it done? Or I give the chance to the

government as to what this means so we can have a
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discussion…”

 THE GOVERNMENT (MULYA NASUTION):

“…Yes. We also agree that we need to make a

change, including the placement of the sanction

because this sanction is applicable anyone, Sir.

Therefore, it is not only for the partner accountant

signing the report, for example in obtaining such

license, a reference letter from the office where the

party concerned were previously working is

necessary so that it is a bit different from the context

of subparagraphs a, b and c. Sir, if it is agreed upon,

we want to propose that it is included in paragraph

(1) of Article 65 with a different sanction against an

individual and a company. In the event of an

individual, imprisonment and fine can be imposed on

him/her. Meanwhile, non-individual is only subject to

a fine. However, in our opinion, the formulation is

already fine, Sir…”

 CHAIRPERSON OF THE MEETING: ‘[…What is the

difference between the working paper and the

report, Sir?...”

 GOVERNMENT (MULYA NASUTION): “....The
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results of audit conducted by the public accountant

highly depend on the information provided or which

can be accessed by the auditor when such auditor

performs his/her work. If in the process, the working

paper which should have been available and used is

not available and cannot be used, such auditor will

produce defective results of audit. It means that the

opinion given can be different or such auditor cannot

give his/her opinion which could have been given

because such auditor cannot have all data required

in the such process due to deliberateness or

negligence. Thus, it is considered to be a criminal

act and it shall be imposed with a criminal sanction

of imprisonment of 6 years as proposed in the draft

law. However, this criminal sanction will be adjusted

with other articles....”

 GOVERNMENT (MULYA NASUTION): “....The

auditor himself/herself prepares the working paper in

preparing the  final report  on the results of audit,

while such reports are the documents obtained from

the company which are audited by such auditor.

Thus, the company makes...”
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 CHAIRPERSON OF THE MEETING: “....it means

that the working paper does not have its supporting

documents and later on such auditor uses it to make

a report? Yes, it means that such auditor only

makes a personal adjustment because such auditor

prepares such working paper not based on the facts.

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): Sir, I think  it will be

relatively burdensome if a criminal sanction is

imposed based on the working paper. It will be

acceptable if the imposition of criminal sanction is

based on important old documents. However,  if it is

based on the working paper, I think, it is excessive

to impose a criminal sanction on a person.  On the

other hand , it will be acceptable if Article 63 b refers

to any person deliberately committing an act in

relation to the documents related to the provision of

services, instead of  the working paper. Well, that is

my objection because the working paper can be in

the form of records and etc. If a person may be

subject to a criminal sanction based on it, such

person will be afraid to provide any service because
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it may result in punishment to such person. Thus,

the content of Article 63 b can be dropped or its text

can be changed. For example, the content of such

article should state that the public accountant only

manipulates data and then deliberately commits an

act related to other documents and it should not

include the working paper. I think, the working paper

only includes records and it does not necessarily

become either  a valid document used or not,

Chairperson....”

 IRENE MANIBUY, SH/ THE PARTY OF

FUNCTIONAL GROUP FACTION (Fraksi Partai

Golkar/F-PG): “….Chairperson, before you express

your intention, I might know your intention. In this

matter, could you and the Government please clarify

the definition of the working paper. We will need it

later and if it is deemed necessary, we can add it to

the elucidation…”

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi

Partai Golkar/F-PG): “….Sir, I will provide an

update for those who do not know. To perform an
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audit on documents, the audit program should be

prepared first. The standard procedures for audit

determine so, instead of the criminal law. Such

auditor shall conduct the preliminary survey to make

the audit program. However, he/she shall perform

the initial audit if he/she performs the audit for the

first time. If such auditor has done it, he/she does

not need to make the audit program as it will be

made by the internal control review. Subsequently,

after the audit program is made, such auditor

performs the audit based on the audit program.

Such auditor can develop the audit program after

he/she performs the audit. All steps taken in the

audit based on the audit program are set out in the

working paper. It is a document which must be

made. The standard states that.  Thus, if the auditor

does not take such steps in audit, it means that the

auditor has violated the standard procedures,

namely among other things, after such auditor has

performed the audit, such auditor shall make the

working paper, and then he/she shall analyze

his/her audit findings, and develop all audit findings

contained in the working paper and lastly, he/she
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shall prepare the audit report. Such audit report is

submitted to the third party, Sir. However, the

standard procedures state that the working paper is

an inseparable part of the report. Thus, the report

must not be different from the working paper. The

working paper is applicable from the past up to now

in the Financial and Development Supervisory

Board (BPKP). For example, I know that such

working paper is in the form of written transcript etc,

but now most auditors no longer write all audit

findings in the working paper, but they write them in

the computer program. Well, I agree with Ms. Irene

Manibuy to propose clarification of the working

paper. If we want to discuss it, we should formulate

every definition of the working paper. This is my

experience. When we worked in the government in

the Financial and Development Supervisory Board,

we always conducted the fee review. The head

office conducted the fee review on the regional

office, for example, Surabaya Office conducted the

fee review on Bandung office. Well, based on our

experience in conducting the fee review, we shall

inspect the audit report, the working paper and the
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audit program. We shall carry out such inspection. I

never find any working paper which is complete to

support the report, I never find any, I believe that

there is no complete working paper in private

companies too. If I am not mistaken, the Audit Board

(BPK) now conducts the fee review on public

accountants. I believe that no one wants to be a

public accountant if such public accountant is

criminalized because the working paper is not

complete. That is the upgrade about the definition of

the working paper, Sir. Well, I also agree with my

best friend Mr. Laurens. If we want to include it, the

content of such article and the formulation of such

article shall be revised. If any person manipulates

information in the working paper, he/she shall be

subject to the criminal sanction because of certain

purposes.  However, if the working paper is

incomplete so that it cannot be used properly for

preparing a report, imposing a criminal sanction

upon such person is dangerous. For that reason, I

see that, for example, we are having a meeting soon

with public accountant candidates who will audit the

Audit Board, Sir. We are the agency approving
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which one of 3 candidates nominated by Audit

Board or the Minister of Finance will perform the

audit. We see that their budgets for performing the

audit are different even though they audit the same

agency. Well,  the budget differences are, among

other things, because such public accountants do

not take all samples, they do not use the sampling

system thoroughly; they will conduct the initial

review as I mentioned earlier, or in other words, they

conduct the preliminary survey to inspect which

agency has the higher management risk and at

which division manipulation is likely to occur. They

will go more deeply into such procedures. Well, for

example, when other auditors or the police meet the

public prosecutor’s office because there is a

complaint of manipulation occurring in Ambon. In

fact, such public accountant does not take any

sample in the Ambon office of the Audit Board. Is

such public accountant criminalized because such

issue is not included in his/her Audit Working

Paper? I agree to the criminalization of such public

accountant if he/she deliberately commits

manipulation. In fact, such public accountant knows
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that there is manipulation occurring over there, but

he/she does not write it in his/her working paper. If

he/she conceals the information obtained and found

in the audit, and he/she does not include it in the

audit working paper or he/she modifies and

manipulates such information, he/she shall be

criminalized. However, I do not agree that if it is just

because the working paper is incomplete, such

public accountant shall be criminalized. We must

clarify the definition of the complete working paper,

as to what kind of working paper cannot be used. Is

it with sampling and etc? It is difficult, Sir, I do not

know the clear definition of the complete working

paper…”

 KEMAL AZIZ STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS):

“….Thus, Mr. Sjam has clarified it specifically and I

just want to add that actually our purpose is to

impose the penalty or the criminal sanction upon

any effort in conducting manipulation aimed at

forging any document related to the provision of

services. Thus, I think, the main issue is any act of
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manipulation aimed at forging any document. For

that reason, according to my knowledge, in the

practice, all data is provided by the client or the

company and such auditor uses the data and

performs the audit. Well, if such auditor has

obtained the data and he/she manipulates it and

finally he/she falsifies the information, he/she makes

such document invalid. Therefore, I want to clarify

here that any act of manipulating the information

resulting in the forgery of documents related to the

provision of services. That is all…”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “.... Sir, actually I want

to propose something in Article 63b so that the

definition of the working paper is included in the

elucidation of the article, for example, in sub-

paragraph b stating that any public accountant

deliberately committing manipulation...”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “.... so that it is possible,
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it states that any public accountant manipulates data

in the working paper, deliberately manipulates data

resulting in the document related to the provision of

services so that it cannot be used for auditing

purposes by the competent authorities as referred to

in Article paragraph 31 because such public

accountant manipulates data...”

 IR. A. EDWIN KAWILARANG/ THE FUNCTIONAL

GROUP PARTY FACTION (Fraksi Partai Golkar/F-

PG): “....I just want to add something. So, if I may

propose something, sub-paragraph b stating that

any public accountant who deliberately manipulates

data, working paper, and other documents related to

the provision of services as referred to in Article 3

paragraph (1) so that it cannot be used and so on

...”

 IR. Hj. A. P. A. TIMO PANGERANG/ THE

DEMOCRATIC PARTY FACTION (Fraksi Partai

Demokrat/F-PD): “….Sir, regarding the previous

proposal for Article 63 sub-paragraph b, we should

see the relationship between sub-paragraph b and

sub-paragraph a. The proposal is more or less
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similar, namely, any public accountant manipulating

data related to the service provided. Thus, if we just

want to add it as proposed by Mr. Erwin, we should

add the working paper or the document in one of the

sub-paragraphs above, lest the same sentence is

repeated in such sub-paragraphs a and b…”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “....The definitions of

manipulation of data and manipulation of the

working paper are different, Sir. One sub-paragraph

shall be on the manipulation of data and another

sub-paragraph shall be on the manipulation of the

working paper so that the elucidation includes all

things included in the working paper. Thus, the

definition will be different. Sub-paragraph a shall be

on the manipulation of data and sub-paragraph b

shall be on the manipulation of the working paper so

that the elucidation includes all things included in the

working paper...”

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi
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Partai Golkar/F-PG): “….There is not any standard

like that, Sir. For example, the working paper shall

be different when we audit Pertamina, when we

audit Telkom, and we audit the State Revenues and

Expenditures Budget (APBN) and the Regional

Revenues and Expenditures Budget (APBD), Sir. I

agree with Andi Timo. Actually Sir, if we read Article

a, it has included all things, namely, any public

accountant manipulating data related to the service

provided. Thus, it has included all things including

the working paper. Thus, we shall delete it because

it clearly refers to manipulation of data, I agree…”

 GOVERNMENT (MULYA NASUTION): “....The

proposed consideration for the provisions of sub-

paragraph b must be recognized, for example, we

know or see  several cases which occurred in

America and Europe ......Article 63 paragraph (1) a

has already set forth its provision on any public

accountant manipulating data or assisting in

manipulation of data in the process of audit so that

the results of audit are good. Well, it has been

stated in paragraph (1) sub-paragraph a. There is

another case, for example, in which the auditor finds
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out that the actual condition of the company is not

good after the audit has been performed. However,

such auditor writes the report on the results of audit

that such company is in a good condition. Therefore,

the authority examines it because they know that

such auditor does not work professionally, for

example, such auditor destroys his/her working

paper or he/she conceals or changes it. It is

classified as manipulation. However, such

manipulation is conducted after the audit has been

performed, while  the main focus of sub-paragraph a

is on the process of audit. Thus, this example is

what I mean so that it is automatically classified as a

serious violation against its professional standards

and also it is classified as a criminal act so that in

our opinion, we should impose imprisonment and

criminal sanctions upon such actors...”

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi

Partai Golkar/F-PG): “….well that is your

explanation for manipulation of data, Sir. Thus, what

you mean is that such public accountant

manipulates information and data in the working
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paper; it is not about making the working paper. Sir,

I do not agree if it refers to the working paper. Such

public accountant shall be criminalized because

his/her working paper is incomplete. In fact,

according to the professional standards, if such

public accountant violates the professional

standards, those who are authorized to examine and

punish him/her are the parties from the professional

association, Sir. I believe that if we pass the content

of such article, no one wants to be a public

accountant, Sir…”

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS): “…. I

apprehend something different from Mr. Mulya’s

explanation. Firstly, he tells about the audit process.

Secondly, after the audit has been performed and

there is any alleged violation in it, what he wants to

emphasize here is that we shall take the following

actions. If the explanation is like this, we should

state it more clearly in a specific sentence that if

there is any alleged violation, we should take the

following actions. If I am not mistaken, more or less
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it is what Mr. Mulya means. Thus, I think, sub-

paragraph a is ok, and we shall revise sub-

paragraph b to facilitate the following actions of an

audit. Maybe it means that there is any effort to

conduct the reverse burden of proof. Thus, such

authority conducts the reverse burden of proof first

and after it is proved, he/she shall examine the

working paper. How about if we include the words

manipulation of information in preparing the working

paper…”

 GOVERNMENT (MULYA NASUTION): “....This is

for additional explanation. There are several

possibilities. This is what happens. After the audit

has been performed, it is found that the audit report

is defective or incomplete. Any effort to destroy the

evidence or to reduce the sanctions imposed on

such auditor is not correct. There are several

possible acts committed by such auditor. Firstly,

he/she only hides the working paper which has been

made when he/she is in the process of audit. So,

he/she makes the working paper, but when the

examining authority comes, he/she does not give

his/her working paper. However, there are also other
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possible acts committed by such auditor, for

example firstly, he/she destroys the evidence;

secondly, he/she omits evidence or thirdly, he/she

changes it. So, when the examining authority

examines his/her working paper, he/she gives the

working paper which is not used for the audit. Thus,

we agree that all matters mentioned above should

be stated clearly in this formulation....”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “....Sir, I want to ask

first. According to our experience in the company,

public accountants act like this in the daily practice.

Sir, they sometimes offer the real opinion to us, how

about this? Well, I want to know about this, is it

classified as manipulation or is it considered as

changing the working paper? For example, such

public accountant offers several options to the

company. If one option is intended for reporting tax,

such public accountant can prepare a report for that

purpose and if another option is intended for

submitting a report to the financial division in the

company, such public accountant can prepare a real
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report. Thus, which one is classified as

manipulation, Sir? Because such public accountant

offers several options to us, the company...”

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “....manipulation is

manipulation, but if it is related to the working paper

or data, we must differentiate them...”

 CHAIRPERSON OF THE MEETING: “.... what does

manipulation mean in the Criminal Code? If it has

been defined in the Criminal Code, we no longer

need to ask about it.....”

 WORO (THE MINISTRY OF LAW AND HUMAN

RIGHTS): “….if in this Criminal Code, it states that

any person falsifies, Sir…”

 CHAIRPERSON OF THE MEETING: “....if that is

so, we must revise sub-paragraph a...”

 GOVERNMENT (MULYA NASUTION): “....Yes, Sir.

We need to adjust the formulation of sub-paragraph

a so that the context of sub-paragraph a becomes

clearer from the audit process to the audit result,
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while the context of sub-paragraph b should specify

all steps after the audit is finished in the audit

process...”

 CHAIRPERSON OF THE MEETING: “....I mean

that we can clarify the word manipulate and or the

word forge clearly....”

 GOVERNMENT (MULYA NASUTION): “....we

agree, Sir, thus to confirm...”

 IR. Hj. A. P. A. TIMO PANGERANG/ THE

DEMOCRATIC PARTY FACTION (Fraksi Partai

Demokrat/F-PD): “….Chairperson, if we want to

change the word manipulate to the word forge in

sub-paragraph a, it means that we must also change

the word manipulation to the word forgery in Article

43 paragraph (1) sub-paragraph k. I will continue it,

Chairperson. There is an intention to change the

word manipulate to the word forge in Article 63 sub-

paragraph a. if we use the word forge, we must

change the word manipulate to the word forge in

Article 43 paragraph (1) sub-paragraph k of the

Inventory List of Problems 479, stating that any

person manipulates data or assists in the data
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manipulation related to the services provided. So, if

we revise it, the content of such articles will state

that any person falsifies data or assists in the

forgery of data related to the service provided…”

 CHAIRPERSON OF THE MEETING: “....it is like a

cigarette advertisement which persuades people to

enjoy smoking, but it writes the smoking prohibition

in small fonts, for example, pregnant women is

prohibited from smoking and smoking may results in

impotency. Well, actually it is called manipulation. If

that is so, I think, we will need to adjust all words

manipulate in Article 44 to the word forge...”

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi

Partai Golkar/F-PG): “….Mr. Mulya, I do not have

any question about legal issues because I am not a

an expert of law, Sir. However, I am very happy that

this forum has agreed that manipulation will be

imposed with the legal sanction, rather than

imposing sanction on working paper.”

 GOVERNMENT (MULYA NASUTION): “....actually

if the legal experts agree, we want to include the
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word manipulate and/or...”

 EBAH (A LINGUIST): “....the word manipulate is not

only defined as forging data, but also it is defined as

changing, obfuscating and concealing data. To forge

data only means to replace the correct data with

incorrect data, while to manipulate has a broader

definition....”

 CHAIRPERSON OF THE MEETING: “....thus, as I

mentioned earlier, the smoking prohibition is written

in small fonts Is it classified as manipulation?...”

 KEMAS AZIS STAMBOEL, MSM/ THE

PROSPEROUS JUSTICE PARTY FACTION

(Fraksi Partai Keadilan Sejahtera/F-PKS):

“….Chairperson, if we use English words, namely

manipulation and fraud, the word fraud has more

serious sanction than the word manipulation

because the word manipulation has a positive

connotation. Thus, I think, both of them are good…”

 CHAIRPERSON OF THE MEETING: “....Yes,

okay...thus, we agree that we will revise all the word

manipulate to the words manipulate and/or forge,
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okay?....”

 CHAIRPERSON OF THE MEETING: “....thus, it

means that we agree to revise all in the Inventory

List of Problems.....”

 IR. Hj. A. P. A. TIMO PANGERANG/ THE

DEMOCRATIC PARTY FACTION (Fraksi Partai

Demokrat/F-PD): “….as I have seen earlier, the

definition of the working paper displayed on the

screen, the working paper consists of records. Thus,

I think, it indicates the records, namely, data and

records, Sir. I tried to read at a glance that the

working paper is defined as records. Thus, I think,

data and records may be appropriate, Sir.

 GOVERNMENT (MULYA NASUTION): “....Actually,

its subordinate clause is very important because the

context is intended to confirm that the audit can be

performed, Sir.

 GOVERNMENT (MULYA NASUTION): “....that if an

auditor commits an act of issuing a report on the

results of audit without making the working paper,

such act is clearly classified as a serious violation of
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the professional standards, Sir. However, in addition

to a violation of profession, is such act not classified

as forgery or manipulation? It is like a sorcerer who,

without having any document and information, can

directly state that the financial statements are

qualified or unqualified in this company, or that all

records in company b are complete, while such

company does not make any working paper. Well

this is the reason why such act is not only classified

as a serious violation against the standards, but also

it is classified as a criminal act, Sir.

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi

Partai Golkar/F-PG): “….Sir, it is impossible if a

person performs the audit without making the

working paper because a public accountant is

assigned and paid with a fee. Thus, it is impossible

that he/she performs the audit in a very simple

manner or he/she does not perform the audit, and

he/she only gives the opinion. I think, it is

impossible. However, if he/she deliberately

manipulates all data in his/her working paper and

he/she personally marks up the data, it is
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considered to be a criminal violation. Thus, we shall

delete this article lest the Institute of Certified Public

Accountants or Indonesian Institute of Certified

Public Accountants will raise a strong objection

against us concerning the violation of standards.

Such person shall be subject to the criminal sanction

because it has been included in a criminal violation

above …(the record is disconnected)

 LAURENS BAHANG DAMA/ THE NATIONAL

MANDATE PARTY FACTION (Fraksi Partai

Amanat Nasional/F-PAN): “....the words

manipulate and/or omit have been included in it. The

word omit means that it is without any working

paper. Thus, it has been included in it. I think,  it is

redundant so that the definition becomes incorrect.

Sir, I agree if it is dropped because the word omit

means that such person makes a report without

making the working paper. That already means omit.

 IR. Hj. A. P. A. TIMO PANGERANG/ THE

DEMOCRATIC PARTY FACTION (Fraksi Partai

Demokrat/F-PD): “….Actually I am confused about

the standards for association affairs as conveyed
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earlier. Is there any provision in our Draft Law to

regulate or specify that any public accountant

performing the audit shall make the working paper.

Such provision is not regulated in this draft law, but

the draft law only regulates that if you omit the

working paper, if you manipulate data, if you do this,

if you do that. Thus, it results in confusion and the

existence of this paragraph c. It makes sense to

drop it if the professional profession has regulated

standard sanctions. However, if it has not been

regulated and later it is included in this draft law, any

public accountant will think that it is better for

him/her to do nothing because such article and

paragraph mentioned above have serious sanctions.

Thus, there will not be any alleged omission and

manipulation of evidence. I do not do anything.

Therefore, I think, we need to clarify it first,

Chairman, is it regulated in the professional

standards?

 GOVERNMENT (MULYA NASUTION): “....the

obligation of any public accountant  is to make the

working paper in providing his/her service and

he/she is responsible for such working paper as
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stated in Article 37 paragraph 2C, namely that any

public accountant shall make the working paper in

providing his/her service and he/she shall be

responsible for such working paper”. In the context

of Article 63 paragraph 1 sub-paragraph C, it serves

as the supplement.  The provision of sub-paragraph

B refers to any public accountant committing

manipulation, fraud, or omitting data or records in

the working paper. Thus, it means that such public

accountant commits a criminal act if he/she does not

make the working paper. Thus, it is included in the

criminal element. The previous sub-paragraph

specifies the working paper implicitly so that it

means that  there is certainly the working paper

made. However, sub-paragraph C states that such

public accountant commits a violation if he/she does

not make the working paper.

 CHAIRPERSON OF THE MEETING: “.....but that is

considered to be a violation of profession, Sir and

sub-paragraph B is already considered to be a

criminal violation. Thus, it is quite odd for any person

to be criminalized because he/she commits  a

violation of profession,....”



250

 DRS. KAMARUDDIN SJAM, MM/ THE

FUNCTIONAL GROUP PARTY FACTION (Fraksi

Partai Golkar/F-PG): “….Sir, in addition, if we want

to discuss it, we will have many things to discuss

more because the definition of the working paper

must duly serve as a standard in this matter. In fact,

such working paper will be developed in line with the

development of such audit working paper.

 CHAIRPERSON OF THE MEETING: “... Mr. Sjam, if

we want to categorize this, perhaps it will be more

appropriate to categorize it as administrative

sanction, not as criminal sanction. Right, Mr. Mul?

We will add it to the administrative sanction...”

 GOVERNMENT (MULYA NASUTION):

Actually, it has also been categorized as

administrative sanction, Sir. What is questioned here

is whether such action is not categorized as public

lie, as embezzlement or forgery. If it is categorized

as embezzlement or forgery, it will automatically be

categorized as criminal act. This is what I want to

affirm, Sir. As administrative sanction, it would be a

gross violation...”
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 GOVERNMENT (MULYA NASUTION): Actually, it

has also been categorized as administrative

sanction, Sir. What is questioned here is whether

such action is not categorized as public lie, as

embezzlement or forgery. If it is categorized as

embezzlement or forgery, it will automatically be

categorized as criminal act. This is what I want to

affirm, Sir. As administrative sanction, it would be a

serious violation.”

 LAURENS BAHANG DAMA/F-PAN): Yes, Mr.

Chairperson, I think it should be categorized as a

professional violation, not a criminal violation,

because his profession is public accountant and all

of these must be included in his report. This is a

professional violation, not a criminal violation. In a

criminal violation, he would deliberately conduct

things other than what he is supposed to do, and

then it is called criminal. But this is an administrative

violation. Whereas with regard to the said public

accountant report, which has to be accompanied

with appendices, it is administrative in nature,

because it is related to his profession. Therefore, it
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is not categorized as a crime.

 IR. HJ. A.P.A. TIMO PANGERAN/F-PD): If he lost

the item, it means that the item must have existed,

but then he lost it, right Sir?  If he did not prepare it,

it means that the item did not exist, not lost.

 DRS. KAMARUDDIN SJAM, MM/F-PG): There it is,

Mrs. Andi, if he did not prepare it, he would not be

able to prepare the report. Therefore, for his own

benefit, the working paper must have existed,

because it would be impossible for him to prepare a

report without conducting any audit. Because, if he

conducted audit, there must be an audit program,

which means that the working paper must have

been his record. However, if he lost it, it previously

there. It is the only thing I want to say, Mr. Ari.

Whereas it is a violation of the standards, whether it

is a violation or incomplete working paper

whatsoever, it is a violation of the standards. Unless

he manipulated it as previously explained.

 LAURENS BAHANG DAMA/F-PAN: Previously, the

linguist stated that not manipulating also has an

extremely broad sense of meaning. Therefore,
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manipulation could mean that he did not prepare the

report, but he acted as if he had prepared the report.

This term has a broad sense of meaning. I would

like to ask you to explain once more about

manipulation, Madam.

 CHAIRPERSON OF THE MEETING: “... Can the

words manipulation and losing cover each other in

the article which we are going to delete...”

 LINGUIST (EBAH): It cannot, Sir, because they are

different words, manipulation has indeed a broader

sense of meaning compared to forgery or misuse,

while losing can also have the same meaning. But,

failing to prepare is different from losing. Losing

means that it was there, it was prepared, but, for

concealing something, he lost it. However, if he did

not prepare it, like Mr. Sjam previously said, he

would not be able to perform his job. Therefore,

actually B and C are different, namely the item

previously existed, and the item has never existed at

all.

 DRS. H. MUCHTAR AMMA, MMF/F-HANURA): If

we listened to Mr. Sjam’s previous explanation, it is
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impossible for an accountant to prepare a report

without preparing a working paper, right? If it is the

fact, it means that if this accountant did not prepare

a working paper, he has committed a violation, Sir,

in my opinion. Therefore, it is impossible for him to

prepare the report if there is no working paper. It

means that he was just making up stories, according

to Mr. Sjam’s explanation. If it is permitted to

prepare additional report, it must be in the form of

working paper and perhaps it could be categorized

as an administrative violation. However, as

explained by Mr. Kamaruddin that if an accountant

prepares a report without using a working paper, it is

already a violation, Sir, in my opinion. It means that

there was negligence, an intention, which means

that there is manipulation.

 IR. HJ. A.P.A. TIMO PANGERAN/F-PD: All right,

Mr. Chairperson, so is the case if we, if I, perceive

two matters separately. First, it was conveyed that it

is stated in this Law that “in providing their service,

public accountants shall have the obligation to

prepare a working paper”. If there is an obligation, it

means that we must talk about sanction. Now we
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have agreed about it. However, the difference is,

whether it is a professional administrative sanction

or a criminal sanction. Now, if we talk about

manipulation of data on working paper, the output

shall be the issued report, the report on the audit

result of the balance sheet of PT A which has been

issued is related to a deceptive measure. Window

dressing means a lie, thus data manipulation is also

a lie, but if he performed audit perfunctorily without

preparing a working paper, then the output is a

fictitious report. It means whether he prepared a

working paper by manipulation, or he perfunctorily

prepared working paper for issuing audit result. The

similarity lies in the fictitious output. If there is

window dressing, it means that there is a deceptive

measure. Therefore, in my opinion, if we rely on the

output, in which both methods would result in invalid

report, then certainly if the first one is subject to

criminal sanction, the second one will also be

subject to criminal sanction, if we put the emphasize

on the point of view of the output.

 GOVERNMENT (MULYA NASUTION): Mr.

Chairperson, in considering the solution to such
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action, perhaps we can compare it to the violation of

traffic rules which can be categorized as a criminal

act, but does not constitute a crime, Sir, only as a

violation which is subject to a sanction in the form of

fine. It is intended to prevent moral hazard.

Therefore, it is impossible for him not to prepare a

working paper, apart from violating professional

standard, also because the Law  states that failing to

do so is a criminal act. And, the punishment is

proposed to be different from the punishment for

manipulation, forgery, alternating resulting in an

omission, which is stated in point B above.

 DRS. KAMARUDDIN SJAM, MM/F-PG: It is five

years, Sir, which is similar to the punishment for

manipulation. I stand firm on my opinion, Sir, namely

that failing to prepare a working paper is a violation

of the standards, although it is very serious. In my

opinion, it does not make sense when a person

prepares a report without working paper. The

working paper must have existed, but it was

manipulated, lost, hidden, and so on. It is impossible

for a person not to prepare a working paper, how the

person could possibly conduct an audit without
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preparing a working paper. It does not make any

sense. Therefore, if we include it here, it will appear

as if we are concocting, making excuses on how to

impose a punishment on this public accountant. It

will appear like that. Even I believe that what is

intended by this article, the elucidation of the

aforementioned point c, has been implied, even

expressly stated in the aforementioned point B, Sir.

 IR. HJ. A.P.A. TIMO PANGERAN/F-PD: The

above-mentioned input is meant to be a solution,

Sir, to avoid repetition.

 IR. HJ. A.P.A. TIMO PANGERAN/F-PD: On the

working paper and failing to prepare a working

paper.

 DRS. KAMARUDDIN SJAM, MM/F-PG: Because

we made a conclusion that the audit report without

working paper is fictitious.

 CHAIRPERSON OF THE MEETING: Thus, we will

return to most fundamental root that Mr. Sjam

desires. This is the politics of Mr. Mulya, how he

combined those different things. All right, we shall
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agree on the aforementioned amendment to the

article, oh I mean the amendment to Dim 583.

15.c. Work Meeting with the Minister of Law and Human

Rights and the Minister of Finance (on March 30,

2011)

 DR. HARRY AZHAR/CHAIRPERSON OF THE

WORKING COMMITTEE: “...In maintaining public

interest, namely users of public accountant service,

it is necessary to have a regulation related to

punishment and law enforcement for the activity of

public accountants, public accounting firms, and

branches of public accounting firms. The objective is

that a public accountant will always prioritize the

professionalism of his/her performance, therefore

this Draft Law provides for administrative sanctions

and criminal provisions with regard to the violations

stipulated in the Draft Law concerning Public

Accountants. At the same time, in making

improvement to the formulation of the Draft Law

concerning Public Accountants, the Working

Committee has established a formulation team and

a synchronization team, to hold discussion about the
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65 Lists of Inventory of Issues, as mandated by the

Working Committee. The discussion held between

the formulation team and the synchronization team

serves no objective other than to improve the

formulation which is adjusted to the standard rules

of the Indonesian language and the procedures for

the preparation of laws. In line with the foregoing

matter, the Draft Law concerning Public Accountants

resulting from the discussion between the

formulation team and the synchronization team has

been reported and approved in the Working

Committee forum...”

 IR. HJ. A.P.A. TIMO PANGERAN/F.PD: “...The

regulation concerning administrative sanctions and

criminal provisions with the purpose of providing

legal certainty and protection to the law...”

 IRENE MANABUY, SH/F.PG: “... Special criminal

provisions should be set out in a law enforcement

process which is just in nature. The criminal

provisions in this law are of harmonization and lex

specialis of the provisions of the Criminal Code...”

 IR. SADAR SUBAGYO/F-GERINDRA): “... We, the
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Gerindra Party Fraction, approve the Draft Law

concerning Public ACCOUNTANTS for further

discussion before its ratification to become a law.”

 INDAH KURNIA/F-PDIP): “... Development and

supervision over public accountants, Public

Accounting Firms, and branches of Public

Accounting Firms must continue to be implemented

and enhanced... and public accountants, Public

Accounting Firms, and branches of public

accounting firms violating the provisions must be

subject to tough sanctions in the form of

administrative sanction along with the fine and the

amount of such fine. Criminal sanction of

imprisonment and pecuniary sanction as provided

for by this law...”

 OTONG ABDURAHMAN/F-PKB): “...PKB Fraction

fully support the existence of clear regulations and

provisions concerning tough legal sanctions, both

administrative and criminal sanctions, such as the

sanctions provided for in this Draft Law concerning

Public Accountants, therefore, it is expected to

promote law enforcement in Indonesia so as to duly
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operate, at least it can minimize torts...”

 ANDI RAHMAT/F-PKS): “... in relation to the article

concerning criminal sanctions on public

accountants, the sanctions should create a

deterrence effect for mischievous public

accountants, either local public accountants or

foreign public accountants, who do not carry out

their function and duty properly and correctly and; ...

we consider that the opinion or statement given by a

public accountant on financial statements or

information shall subsequently be the responsibility

of the public accountant, while those presented in

the financial statements shall be the responsibility of

the management or the user of public accountant

service. In principle, this sharing of responsibility is

very essential for the identification of the occurrence

of practices of professional crime or manipulation

and deceptive measure in financial statements...”

 MUSTOFA ASSEGAF/F-PP): “... The United

Development Party Fraction grants its approval to

the Draft Law concerning Public Accountants.”

 LAURENS BAHANG DAMA/F.PAN: “... the
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provisions regarding criminal sanctions, which have

been formulated and are intended for Public

Accounting Firms if they are proven to have violated

the public accountant professional standards, have

been formulated in a professional manner. PAN

Fraction is of the opinion that the sanctions are

neither too incriminating nor detrimental to public

accountant as a profession. The criminal sanction is

provided for so that the community group called

audit profession has clear responsibility, including

responsibility of justice, in the event that the public

accountant is acting in an unfair manner. PAN

Fraction supports the provisions regarding sanctions

because this activity conducted by public

accountants has implications for the public, in

addition, PAN Fraction also supports the sanctions

on false public accountant profession. It is expected

that this provision can prevent the practice of

forgery, which occurs frequently, either in the form of

falsification and modus of profiteering the name of a

real public accountant by issuing fictitious report, as

well as under false pretences as if the person is a

public accountant...”
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 THE MINISTER OF FINANCE (AGUS

MARTOWARDOYO): “... The criminal provisions

related to the violation of the public accountant

professional standards are agreed to be removed

because the violation constitutes an administrative

violation, however, the criminal provisions related to

manipulation and forgery continue to be provided for

because they are affirmative and specific to the

public accountant profession compared to the

criminal provisions in the Criminal Code which are

more general in nature. The formulation of such

criminal provisions has been improved to avoid

criminalization against the public accountant

profession. Law Number 34 Year 1954 concerning

the Use of the Accountant Title is revoked because

it is no longer relevant...”

Based on the abovementioned opinions, the People’s

Legislative Assembly requests the Panel of Constitutional Court

Justices hearing the petition for judicial review of Law Number 5 Year

2011 concerning Public Accountants against the 1945 Constitution, to

pass the following decisions:

1. To declare that the Petitioners do not have legal standing in



264

the petition for judicial review of Law Number 5 Year 2011

concerning Public Accountants.

2. To reject the petition for judicial review of Law Number 5 Year

2011 concerning Public Accountants.

3. To declare Article 55 and Article 56 of Law Number 5 Year

2011 concerning Public Accountants consistent with Article

28C paragraphs (1) and (2), Article 28D paragraph (1), Article

28G paragraph (1), and Article 28H paragraph (2) of the 1945

Constitution.

4. To declare that Article 55 and Article 56 of Law Number 5 Year

2011 concerning Public Accountants continue to have binding

legal force.

[2.6] Considering whereas with regard to the petition of the Petitioners, the

Related Party has provided its verbal statements, which were conveyed during the

hearing on February 22, 2012, which were subsequently accompanied with written

statements received at the Registrar’s Office of the Court on February 22, 2012,

which substantially stated as follows:

Before We proceed with the provision of our statements concerning the

matter referred to in the substance of Our statements, allow Us to describe briefly

about the INDONESIAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

(INSTITUT AKUNTAN PUBLIK INDONESIA/IAPI).
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The Indonesian Institute of Certified Public Accountants was established on

May 21, 2007 as the continuation of the Indonesian Accountant Association of the

Public Accountant Compartment (Ikatan Akuntan Indonesia Kompartemen Akuntan

Publik/IAI-KAP). The establishment of the Indonesian Institute of Certified Public

Accountants is aiming at:

1. creating independent Public Accountants with high integrity and

international competence, who are practicing in a fair manner in

accordance with the ethics and characteristics of Public Accountants;

and

2. encouraging the materialization of good governance in Indonesia.

We presented the description concerning IAPI in more detail in the attachment to

this statement and more detailed information about IAPI in the company profile

attached hereto.

We would like to express our gratitude for the opportunity provided by the Panel of

Constitutional Justices to IAPI to give its statements during this honorable hearing

in relation to the Petition for Judicial Review of Article 55 and Article 56 of the

Public Accountants Law. With regard to the petition, the statements of the

Government, the Statements of the People’s Legislative Assembly of the Republic

of Indonesia, and the Statements of the Experts which have developed during this

court session, IAPI gives the following statements:



266

1. Competence (Expertise and Independence) is the main key in

actualizing the independence of a profession which is guaranteed by

the State. In the Academic Draft on the Draft Law concerning Public

Accountants prepared by the Inter-Departmental Committee for the

Preparation of the Draft Law concerning Public Accountants pages 7-

8, it states that, “A profession is bound by a social contract with the

community to serve public interest, even if the public interest is in

conflict with his/her personal interest. In return, the community grants

special rights to the public accountant profession. One of the special

rights is the right to regulate its profession internally (self-regulatory

system), among other things, related to the certification and

requirement of competence as well as the stipulation of technical and

ethical standards”.

2. Whereas from IAPI’s point of view, since the establishment of the

association of public accountant professions in Indonesia, the

government as the regulator has never encouraged the

establishment of internal mechanism (self-regulatory organization)

which may promote the independence and professional competence

of Public Accountants. In fact, several Regulations of the Minister of

Finance, such as Regulation of the Minister of Finance No

17/PKK.01/2008 constituting the implementation of Law Number 34

Year 1954 concerning the Use of the Accountant Title (State Gazette

of the Republic of Indonesia Year 1954 Number 103, Supplement to
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the State Gazette of the Republic of Indonesia Number 705), tend to

diminish the role of professional organizations in developing its

professional members. Moreover, Article 49 of Law Number 5 Year

2011 concerning Public Accountants states that, “the minister shall

have the authority to develop and supervise Public Accountants,

Public Accounting Firms and branches of Public Accounting Firms”.

The article a quo, from IAPI’s point of view, is a continuation of the

control exercised by the state over the public Accountant profession

which, from the very beginning, is not provided with the opportunity to

become an independent profession. The issue about the proposed

amendment to the Draft Law concerning Public Accountants was

once mentioned by Hanura Party requesting the change of the word

“minister” to the Indonesian Public Accountant Council to conduct

supervision and Development of the public accountant profession.

Unfortunately, the legislators have a tendency to legalize such

cooptation by curbing the independence of the Public Accountant

profession.

3. Whereas without status as self-regulatory organization granted to the

professional organization (IAPI), the statement of the Government

that it is necessary to impose additional sanction in the form of

criminal sanction on Public Accountants because the Internal

Mechanism (SRO) is inoperative, will be very misleading. In fact, all

this time the development and supervisory functions, including the
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imposition of sanctions on Public Accountants, are being performed

solely by the government (the minister of finance) as stated in the

table of the history of regulations on public accountant profession in

Indonesia.

No Regulation Competence License Stipulation
of

Standards

Advanced
Professional
Education

Review
and

Sanctio
n

Regulation
of Public

Accounting
Firms

Register CPA
Test

1. Law Number 34
Year 1954
concerning the
Use of  the
Accountant Title

Government - Government - - -

2. Decision of the
National
Accountant
Council (DAN)
Number 1.128
Year 1965
(document is not
found)

- - - - - - -

3. Decree of the
Minister of
Finance Number
763/KMK.
011/1986
concerning
Public
Accountants

Government - Government IAI - Govern
ment

Governme
nt

4. Decree of the
Minister of
Finance Number
43/KMK.
017/1997
concerning
Public
Accountant
Service

Government IAI Government IAI IAI Govern
ment

Governme
nt

5. Decree of the
Director General
of Financial
Institutions
Number KEP-
6837/ LK/1997
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Accountants tively)

4. There is an opinion stating that the formulation of the provisions of

Article 55 and Article 56 aims at preventing crimes and/or frauds

committed by Public Accountants and associated Parties, and even

giving protection to Public Accountants since the provisions provide a

clear formulation of criminal act.

From IAPI’s point of view, such argumentation is made up and not

supported by scientific data, and at the same time constitutes a form

of diminution of the role of profession which is guaranteed by the

constitution. According to IAPI, the construction of norm containing

threats of criminal sanction in the article a quo is inconsistent with the

characteristics of the public accountant profession. In fact, the

formulation policy set forth in Law Number 5 Year 2011 concerning

Public Accountants, specifically in Article 55 and Article 56, has made

qualification that certain professions (in this case Public Accountant

Profession) is an evil profession. Criminal sanction or punitive

approach should not be imposed on the Public Accountant

profession. Any issue related to the Public Accountant profession

should be resolved by using the empowerment approach and by

facilitating the issues to be resolved within the internal environment of

the public Accountant profession.

5. With regard to the meaning of manipulation, according to the linguist,
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forgery is part of manipulation, thus manipulation has a broader

sense of meaning than forgery.

In IAPI’s opinion, such formulation indicates that manipulation is a

term which is general in nature (genus), while forgery is a term which

is specific in nature (spesies). In the public accountant profession,

which is always related to data processing by using computers, there

is a concern that the formulation of “manipulation” will cause

criminalization against Public Accountants. Different opinions among

experts with regard to the definition of manipulation put more

emphasis on the opinion that such definition of manipulation is

becoming more obscure.

6. With regard to the statement that the petition of the Petitioners is

merely based on issues in the implementation of norms of Article 55

and Article 56 of the Public Accountants Law.

In our opinion, obscurity of a norm (which is inherent in a norm) will

certainly have an impact in the form of issues in its implementation.

7. With regard to the Satyam case in India, the public accountant was

sued in the court not based on the Public Accountants Law in India,

since the Public Accountants Law in India does not contain any

criminal sanction, except criminal sanction on false accountants.

8. Whereas the regulation of criminal sanctions in Article 55 and Article
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56 of the Public Accountants Law has the impact on the duplication of

rules, which are overlapping and potentially cause difference in

interpretation of issues so as to cause uncertainty. Such regulation is

also inconsistent with the characteristics of the public accountant

profession, considering that a public accountant is not a state

attorney or a public official who is granted authority on behalf of

public or the state. Because, the product of a public accountant is not

legally binding, and therefore the imposition criminal sanction will be

disproportionate. “The product of a public accountant’s work is an

opinion which constitutes a form of reasonable assurance and not a

statement of absolute truth with regard to financial statements or

other financial information. The product of a public accountant is not

an authentic deed as the product issued by public officials. There is a

concern that the imposition of sanction will be prone to cause

criminalization against the public accountant profession, which

eventually will give the impact of higher professional and business

risks on public accountants. As a result, it will reduce the interest for

and does not encourage the growth of the accountant profession.

IAPI deems that non-compliance with professional standards and

code of ethics shall sufficiently be regulated through the imposition of

professional sanctions.

9. Therefore, the Law should provide adequate support to the Public

Accountant profession through a mandate that professional
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standards, professional code of ethics, Articles of Association and

By-Laws of the association should develop the Public Accountant

profession by using a proper approach. Therefore, to the extent that

the tools of Public Accountants/Public Accountant professional

association have been adequate and complied with, it is not

necessary for the government to take over the regulation of the

Public Accountant profession from the Public Accountant professional

association. The Public Accountants Law should provide adequate

support to the Public Accountant profession to empower Public

Accountants and impose sanctions as the last resort of

empowerment.

10. Therefore, the development approach and professional development

should prioritize empowerment and facilitation, rather than punitive

approach. It is not the criminal sanction to Public Accountants which

should become the material content of the Public Accountants Law,

but rather the actualization of an independent regulatory body and

other aspects of the empowerment of Public Accountant profession.

Criminal sanctions in Article 55 and Article 56 have in fact impaired

the Public Accountant profession, because as a profession which is

extremely sensitive to public confidence, even negative news

coverage regarding a Public Accountant, which is not always true, will

ruin the fate of the Public Accountant concerned, let alone the

imposition of criminal sanction and sanction in the form of revocation
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of license or freezing of license.

We would like to raise one last question,

Why is the public accountant profession treated differently compared

to other professions such as medical practitioner, advocate, or

notary? As guaranteed by the 1945 Constitution of the State of the

Republic of Indonesia in Article 28H paragraph (2), “Every person

shall have the right to obtain facilities and special treatment for the

same opportunities and benefit in order to achieve equality and

justice”.

To conclude our statements, we need to affirm that disturbance to

members causes disturbance to the public accountant professional

association as a Related Party.

[2.7] Considering whereas to corroborate its statements, the Related Party

presented 4 experts, whose statements have been heard during the hearings of

the Court on February 22, 2012 and March 21, 2012, which principally stated as

follows:

1. Mohammad Fadjrul Falaakh

 Article 55 sub-article a, Article 55 sub-article b and Article 56 of Law

Number 5 Year 2011 concerning Public Accountants are related to

criminal sanctions threatened to be imposed on the Public
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Accountant profession.

 The Experts would discuss about the party being threatened with

criminal sanctions, namely the legal subject who must be responsible

for actions which may be subject to criminal sanction, type of action,

and the criminal sanction. The Experts did not discuss it from the

perspective of criminal law. The Experts would discuss it in terms of

law, particularly the constitutional law.

 In discussing the issue, the Experts used the perspective of Article

28D paragraph (1) and Article 28I paragraph (2) of the 1945

Constitution.

 Article 28D paragraph (1) of the 1945 Constitution reads: “Every

person shall have the right to the recognition, guarantee, protection

and legal certainty of just laws as well as equal treatment before the

law”.

 Article 28I paragraph (2) of the 1945 Constitution reads: “Every

person shall have the right to be free from discriminatory treatment

on any basis whatsoever and shall have the right to obtain protection

against any such discriminatory treatment.”

The provisions being petitioned for judicial review:

1. Article 55 sub-article a of the Public Accountants Law, which reads:
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“Public Accountants who:

a. commit manipulation, assist in committing manipulation, and/or

making fictitious data related to the service provided as set forth in

Article 30 paragraph (1) sub-paragraph j shall be subject to criminal

sanction of imprisonment in a maximum of 5 (five) years and criminal

pecuniary sanction in a maximum of Rp300,000,000.00 (three

hundred million rupiah)”.

 Apart from the formulation of the types of action set out in Article 55

paragraph a, it is clear that this provision equalizes Public

Accountants who commit criminal acts (the phrase: “commits

manipulation and/or make fictitious data” and so forth) and Public

Accountants who assist other party in committing criminal acts (the

phrase: “assists in committing manipulation”).

 The provisions of Article 55 sub-article a are discriminative in nature

since it equalizes the actor of criminal acts and the party assisting the

performance of criminal acts.

2. With regard to Article 55 sub-article b of the Public Accountants Law,

there are 3 (three) formulations of criminal acts which are equalizes

with other criminal acts, namely:

(a) “manipulation of data or record on the working paper so that it

cannot be used properly for audit purposes by competent
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authorities” and

(b) “omitting data or record on the working paper so that it cannot

be used properly for auditing purposes by competent

authorities” as well as

(c) “does not prepare a working paper so that it cannot be used

properly for auditing purposes by competent authorities”.

 The three types of criminal act are considered the same as the

criminal act of “making fictitious data or record on the working paper

in order that it cannot be used properly for auditing purposes by

competent authorities”.

 The Public Accountants Law 2011 is not coherent in threatening to

impose sanctions against actions which substantially are similar,

namely the formulation in Article 30 paragraph (1) sub-paragraph j

and the formulation in Article 55 sub-article a (without the word

“deliberately”) as well as the formulation in Article 55 sub-article b

(the phrase “deliberately”).

Why?

 Article 53 paragraph (1) qualifies the acts in Article 30 paragraph (1)

sub-paragraph j as administrative violation, which are threatened to

be imposed with administrative sanction set out in Article 53

paragraph (3) of the Public Accountants Law (threat: starting from
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“recommendation to perform certain obligation” up to the imposition

of “pecuniary sanction”). However, at the same time, Article 55 puts

them in the position of criminal acts. Even, there is no provision

regarding qualification to differentiate, in which cases the

administrative violation set out in Article 30 paragraph (1) sub-

paragraph j changes into criminal act pursuant to Article 55.

 Such incoherence between Article 30 paragraph (1) sub-paragraph j

juncto Article 53 and Article 55 indicates legal uncertainty of just laws

as required by Article 28D paragraph (1) of the 1945 Constitution.

3. Article 56 of the Public Accountants Law which reads:

“The Associated Party who commits the action as set forth in Article

55 shall be subject to criminal sanction of imprisonment in a

maximum of 5 (five) years and criminal pecuniary sanction in a

maximum of Rp300,000,000.00 (three hundred million rupiah)”.

 The Associated Party is not a Public Accountant. Pursuant to Article

1 sub-article 9 of the Public Accountants Law, Associated Parties

shall include three legal subjects, namely:

(a) Partner of the Public Accounting Firm who does not sign the

service provision report;

(b) Employee of the Public Accounting Firm who is involved in the

service provision;
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(c) Other parties who are directly involved in the service provision.

The point is that the Associated Party is not a Public

Accountant.

 It is clear that the Associated Party who commits a criminal act as

formulated in Article 55 sub-articles a-b shall be threatened with

criminal sanctions which are exactly the same as those imposed on

Public Accountants. While in fact, the position and responsibility of

the Associated Party is very different from the professional position

and responsibility of Public Accountants. Therefore, the provision of

Article 56 is considered discriminative, since it give the same

treatment to the those having different professional positions and

responsibilities, which is contradictory to the intention of Article 28I

paragraph (2) of the 1945 Constitution.

2. Drs. Agung Nugroho Soedibyo, M.Ak, CPA.

 Auditors must express their statement of opinion with regard to the

audit of financial statements prepared by the management, in which

the financial statements set out the statement of financial position,

comprehensive profit and loss statement, statement of change in

equity, and cash flow statement as well as notes to the financial

statements in accordance with the financial accounting standards in

Indonesia.



280

 In an Independent Auditor report, an auditor must state the type of

engagement, namely audit of financial statements, his/her

responsibility, scope of work, and statement of opinion.

 The process from which an auditor is able to establish a statement of

opinion on financial statements is audit process, namely the planning

and implementation of work in order to obtain audit evidence. An

auditor must obtain adequate competent audit evidence, evaluate the

evidence and make a conclusion before he/she can establish a

statement of opinion on the audited financial statements. All

information obtained and the conclusions made by the auditor are

recorded in a working paper.

 In the event that the auditor has implemented all auditing standards

and obtained adequate competent audit evidence, and the conclusion

of the evaluation of such audit evidence indicates that the financial

statements have been reasonably presented in accordance with the

financial accounting standards in Indonesia, the auditor may give an

unqualified opinion on the audited financial statements.

 In the event that the auditor encounters a significant limitation on

scope, he/she cannot perform the audit in accordance with the

applicable auditing standards. In such condition, the auditor would

encounter uncertainty with regard to the financial statements.
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Therefore he/she would refuse to express an opinion, or referred to

as “Disclaimer of opinion”.

 If the auditor successfully implements auditing standards and

obtaining competent audit evidence, yet the evaluation result

indicates that there are deviations from the financial accounting

standards in Indonesia, and as a result the financial statements

cannot be reasonably presented, the auditor shall express an

adverse opinion, which means that the auditor is of the opinion that

the financial statements do not provide reasonable presentation in

accordance with the financial accounting standards in Indonesia.

 A modification to the standard form of auditor report (unqualified

opinion) may also occur if there is a limitation on scope of audit or

deviation from the financial accounting standards, which is material

but not pervasive to the financial statements as a whole. In such

case, the auditor will express a qualified opinion only for certain

accounts which are impacted by the limitation on scope or deviation

from the financial accounting standards.

 Auditors (Public Accountants) do not prepare financial statements,

but they perform audit on financial statements and are obligated to

express a statement of opinion on the audited financial statements.

Therefore, in the first paragraph of the independent auditor report, it

states that the auditor is responsible for the opinion on the financial
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statements based on the audit performed by the auditor.

 Working paper is the auditor’s notes regarding the work performed

and the conclusions made by the auditor with regard to significant

issues. Similar to a patient record, a working paper is prepared by a

Public Accountant and all auditor staffs assisting in the

implementation of an audit engagement;

 Working paper is the main note/record of the audit procedure used,

audit evidence collected and conclusions made by the auditor in an

audit engagement (Arens et al., 2012). There are 3 important

subjects, namely (i) audit procedure, (ii) audit evidence, (iii)

conclusion.

 Other information which must be obtained at this stage is the

understanding of client’s business, accounting policies and

procedures adopted by the client and the internal control system

developed by the client.

 All information related to the implementation of the first standard field

work is recorded in a working paper.

 The internal control relevant to an audit is related to the entity’s

objectives in preparing financial statements for external parties (third

parties) which are reasonably presented in accordance with the
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financial accounting standards in Indonesia. In all audit works, the

auditor must gain an understanding of internal control in order to

assess the control risk for assertion contained in the account

balances, transaction categories, and disclosure components in

financial statements. At this stage, the work includes a test for

effectiveness on the internal control, which will be used as a basis for

designing audit program and procedure, the extent of the audit and

the timing of audit. All information obtained and the conclusions made

by the auditor during this stage are recorded in the working paper.

 Auditor’s works in the context of establishing and expressing opinion

on financial statements consist of efforts of obtaining audit evidence.

The program and procedures prepared and executed by the auditor

to obtain audit evidence as well as the audit evidence obtained,

evaluation, findings and conclusion of the respective evidence are

recorded in the working paper.

 The development of information technology which is increasingly

becoming more sophisticated enables the use of technology for

performing audit and recording data of audit result, as a result, the

definition of working paper is not limited to working paper in physical

form but also includes working paper in the form of electronic data.

 Auditors must prepare the working paper in a timely manner. The

preparation of adequate working paper in a timely manner can



284

facilitate the auditor to conduct review effectively, evaluate the audit

evidence obtained and make conclusions, before the auditor’s report

can be completed.

 Auditors must prepare the working paper adequately, in the sense

that the working paper is readable and understandable by a person

having similar experience and competence, although the person is

not involved in the implementation of audit. ISA (the International

Standard on Auditing) defines the other person having experience

and competence as “Experienced Auditor”, namely individuals having

audit practice experience and proper knowledge of (i) audit process,

(ii) auditing standards and relevant laws and regulations, (iii) industry

and business environment in which the client’s entity conducts its

operations, (iv) auditing, financial accounting standards and financial

reporting for the industry in which the client’s entity conducts its

operations.

 Working paper must document the implemented audit procedure and

the audit evidence obtained.

 Working paper belongs to the auditor. However, the right and

possession of the working paper is subject to limitation provided for in

the Code of Ethics of the Indonesian Public Accountant Profession

and the applicable laws and regulations. This is related to

confidentiality relationship with the client.
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 Auditors must apply adequate procedure to maintain the security of

working paper and must retain it for a period which can fulfill the

requirement of his/her practice and the applicable legal provisions

regarding the retention of documents.

3. Jusuf Wibisono

 Pricewaterhouse India was assigned to audit Satyam Computer

Service Limited for the accounting years of 2007 and 2008. The audit

was led by two partners, namely one senior partner, Gopala

Krishnan, and one junior partner, Talluri. The most recent audit

covered the period as of April 2007 up to the end of quarter, namely

in September 2008;

 On January 7, 2009, the founder and concurrent shareholder and

chairman of Satyam, Rama Lingkaraju, sent a letter to the board of

directors, with a carbon copy to several stock exchanges in India on

which Satyam’ shares and other securities were traded. The letter

contained a confession that he had arranged a fraud resulting in the

overstatement of the company’s cash, namely Indian Rupee 7000 or

equivalent to 1.2billion U.S. Dollar;

 The confession was a shock to the stock exchange authorities all

over the world because Satyam was a company engaging business
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in the field of IT and having a fairly good reputation, and it also

surprised Pricewaterhouse Coopers (referred to as PW);

 A series of investigation related to the fraud were conducted by the

competent authorities in India, including by the Central Bureau of

Investigation or CBI;

 During the investigation period, Rama Lingkaraju or the founder and

chairman of Satyam, along with the management team, including

their managing directors or executive directors and the chief financial

officer or director of finance. Those parties should have jointly

safeguarded its corporate government, but they were all involved in

collusion. They were arrested in January 2009;

 Two partners of PW were then arrested for interrogation prior to the

hearings. Raju and Satyam’s management were charged for

committing a criminal act involving a conspiracy or subversion,

forgery, foul section of account or recording a fictitious value in

accounts as well as deliberately losing documents and committing

fraud to investors. At the same time, the PW partners were charged

for committing collusion in cooperation with Satyam’s management in

the case of fraud by issuing inaccurate independent auditor report or

auditor’s opinions. As a result, they were alleged to have manipulated

the auditor’s opinion by using such method in order to receive a

higher audit fee than the normal level. They were not charged by the
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criminal court in India for committing manipulation or misconduct in

the audit, and for committing collusion with the management;

 The PW partners were sent to knowingly overlook the details of the

management’s fraudulent practice. As a result, they were deemed to

be also responsible therefor as conspirators. Because, the

Prosecutor considered that they fail to make review or test in detail.

Therefore, they were considered to take part in the conspiracy;

 During the hearing process, the Prosecutor has been persistently

trying to prove the involvement of the two PW partners. However,

there was no clear proof of involvement of the two partners.

Therefore, the hearing are still taking place up to this moment;

 The two PW partners were arrested on January 24, 2009, but

Talluri’s arrest was postponed by the court in February 2010. After

Gopala’s court proceeding was started, the postponement of

Gopala’s arrest turned out to be cancelled, namely in April 2011.

After the court proceeding was restarted, Gopala was permanently

released once more by the Supreme Court. Currently, Gopala is not

under arrest. In October 2011, he was released permanently in the

hearing process;

 According to PW’s legal council, the two PW partners were arrested

by the police not because the charge for being lack of
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professionalism in conducting audit or the charge for committing

professional misconduct or professional negligence, but rather for

making the investigation easier related to the charge for committing

collusion with Satyam’s management;

 In relation to the professional court itself, the Institute of Chartered

Accountants of India (ICAI) has imposed a disciplinary sanction for a

charge for committing professional misconduct, resulting in lack of

accuracy in performing the audit. In January 2012, Talluri’s

membership in ICAI was revoked and he was subject to a pecuniary

sanction of approximately US$10,000, waiting for the approval of the

High Court of Delhi. The stipulation is still waiting for the approval of

the High Court of Delhi. The same disciplinary sanction is also

imposed to Gopala, but it is still waiting for the final decision;

 Whereas there are actually two separate courts in India. The first one

was the criminal claim proceeding for making conspiracy in collusion

with the management. Subsequently, there was the professional

court which was totally different, which examined, heard and decided

upon whether the audit conducted by the aforementioned two PW

partners had been conducted in accordance with the applicable

auditing standards?

 The auditing standards applicable in India are comparable or

relatively similar to the accounting standards in Indonesia. In the
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aforementioned professional court proceeding, the final decision has

been passed, but it is for the criminal case which uses a different

court, and possibly different code of laws;

 Whereas general financial audit is aimed at examining whether a

company’s financial statements are presented in accordance with the

applicable accounting standards? In the audit process, auditors are

required to conduct an assessment, whether there is a risk of fraud

and interest risk which may lead to material misrepresentation in

financial statements? Auditors conduct an assessment by holding a

discussion with the management in order to analyze chances,

pressure, behavior or rationalization of the management with regard

to the occurrence of fraud and to conduct an internal control test,

including the manual journals. In a normal condition, auditors are

most likely able to find an area with a high risk of fraud, namely in a

normal condition in which the company’s corporate governance

functions properly;

 If the auditor properly performs an internal control test, he/she would

likely be able to see the area in which a fraud might possibly occur.

However, the fraud was committed through collusion with the parties

who should have safeguarded the company’s assets. Perhaps it was

impossible or difficult for the auditor to find the fraud, for example,

since the party who should have authorized cash disbursement has
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formed a coalition with the party requesting the payment. For

example, there were expenditures in the amount of Rp10,000,000.00

requested by the director of marketing, which should have been

authorized by the director of finance. However, it would be difficult for

the auditor to observe, if the director of finance was in fact committing

collusion with the director of marketing, since actually the company

did not need such amount of expenditures, but it appeared as if the

company needed it. It turns out that the parties who should have

jointly safeguarded the company were committing collusion. In

Satyam case, the main shareholder or chairman and founder

Ramalinga Raju, along with the managing director, CFO, and key

management members, all of them were involved in the case.

Therefore, it is very difficult for any person to detect such fraud;

 Collusion in a massive scale had occurred in Satyam. In the

collusion, the management had put fictitious sales in the book in

order to boost income. Because, if a company is going public with

reported income or revenues of which are increasing, it means that

the value of shareholders’ shares will also increase, which is the main

objective;

 In the collusion, the management booked fake sales to boost income

by: preparing fictitious sales invoices. They are fictitious, since they

were generated by the company itself, but actually the sales orders
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did not exist. Subsequently, it created fake purchase orders from

customers, meaning that the customers, orders or companies are

also fake. To support this, the company actually produced the

ordered goods. Oddly, the sales were inflated, but the company also

issued work orders, the instruction to produce the goods or services.

To support the production of goods or services which it sold fictively,

the company recruited workers and paid their salaries. Furthermore,

the company created fake website and email address, and forged

statement of account, which has deceived the PW partners. The

statement of account received by the auditor turned out to be

fabricated or produced by the company, and when the audit standard

required the auditor to ask confirmation from the bank directly, it

turned out that the bank did not sent the confirmation to the auditor,

but the auditor received the confirmation of bank balance from the

company, which is a fundamental error of the PW Auditor related to

Satyam. Actually, the standard requires him/her to obtain

confirmation from the bank with regard to Satyam’s balance directly,

and in case he/she did not receive a response from the bank, he/she

must document and use alternative procedure to assure the balance.

However, perhaps in the process, this is considered a less robust

process for obtaining confirmation, as a result, the auditor was

considered committing professional misconduct and was imposed

with a sanction;



292

 Subsequently, the management forged the reply to bank confirmation

sent in the process of audit to convince about the bank balance.

Therefore, the monthly statement of account was forged and the

reply to the confirmation sent was forged by the key management

members. By such a persuasive and massive collusion, it will be

impossible or at least very difficult to detect the fraud;

 The court proceeding on the two PW partners is still in process, the

attorney and the PW partners seem fairly assured of that they will

eventually be freed from the claim of committing deceitful action or

participating in the collusion with Satyam’s chairman and key

management members. However, this is merely their confidence, and

the final decision is still pending the court’s decision;

 In Satyam case, which is a case of professional misconduct, there

were two courts. The court proceeding against criminal act (criminal

charges) was conducted in the common criminal court, in which the

claim is having a collusion with the management, which made a

conspiracy. Subsequently, there was the professional court which

assessed whether the audit conducted by PW has been performed in

accordance with auditing standards or not? The two courts cannot be

mixed up, because in order to see whether a professional misconduct

was committed by the aforementioned auditor, the hearing must be

performed by persons who indeed understand about auditing
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standards and who understand about the generally applicable

accounting standards. If the two courts were combined, it is possible

that the court’s decision will become less proper or less valid.

4. Batara Manurung

 Whereas the Enron Corporation scandal also caused the collapse of

Arthur Andersen accounting firm (Andersen), because the corporate

crime, among other things, allegedly involved accountants. The

Experts deem it important to convey such matter, since if we

misunderstand the case, we will misconceive that the conception

and/or construction of Article 55 and Article 56 of Law 5/2011 were

built upon the experience from this case, while eventually (3 years

after the guilty verdict from the District Court against Andersen), the

Supreme Court decided to overturn the verdict on Andersen to a

lower court, for possible re-indictment. It was decided by considering

the lack of important matters which were not substantiated in the

previous court proceeding, particularly matters related to the claim of

“corrupt persuasion” on the act of destroying documents. However,

when the Supreme Court of the United States of America passed the

decision, Andersen was no longer operating and remained a history;

 Whereas based on the Supreme Court’s decision, there has been no

substantiation of the matter that the destroying of documents

automatically constitutes a criminal act, let alone in relation to the
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claim of “corruptly persuade”. Therefore, the perception which states

that the case serves as the ground for justification of the existence of

Article 55 and Article 56 of Law 5/2011 is inappropriate and

premature, on the contrary, the Andersen case provided a very

valuable lesson for not easily filing a legal claim against accountants

and therefore we ought to be careful with regard to the existence of

Article 55 and Article 56 of Law 5/2011 in relation to the application

thereof in law enforcement;

 In the two aforementioned Articles, there are criminal sanctions

imposed on Public Accountants and Associated Parties for violation

of the provisions of Article 55 of Law 5/2011. Referring to Article 1

sub-article 8 of Law 5/2011, such “Associated Party” is defined as a

Partner of the Public Accounting Firm who does not sign the service

provision report, an employee of the Public Accounting Firm who is

involved in the service provision, or other parties who are directly

involved in the service provision;

 Upon careful examination of the Elucidation of Law 5/2011, in

particular paragraphs 2 and 4, it can be understood that the spirit of

the Law is, among other things, (1) A Public Accountant is

responsible for his/her opinion or statement of opinion, and (2) the

Law is aimed at protecting community’s interest and at the same time

protecting the Public Accountant profession. However, it is extremely
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reasonable if subsequently, there are concerns from the community

of accountants that the regulation of Article 55 juncto Article 56 is too

excessive and at its enforcement level, it may have multiple

interpretations and become unlimited, which may very easily have a

legal impact to the disadvantage of public accountants, considering

the chance of legal claims on accountants with regard to his/her

action or policy, which, in fact, cannot even be said as a criminal

offence and/or having an impact on public interest;

 Whereas with regard to Article 55 of Law 5/2011, and specifically, the

Experts will focus on 2 (two) issues in the aforementioned article

which are more or less also related to the description of the Andersen

case, namely as follows:

1. the issue that the criminal offence of Article 55 emphasizes the

criminal element on the “Working Paper” which, in terms of

terminology, is not clarified in Law 5/2011 and in practice, may

be different between one Public Accounting Firm and the other

Public Accounting Firm, considering that the Public Accountant

Professional Standards only regulate the general guidelines on

the documentation of working paper;

2. the issue that the definition of “Associated Party” is very broad

and open, as a result, Article 56 can extend to any party who

is involved in the work of accountant service and therefore
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may raise concern or fear to any third party whosoever who is

involved in the provision of accountant service.

 It has been proven that the doctrine of “Respondeat Superior”, in the

Andersen case, can destroy a business which has been built for tens

of years within a brief period only because the claim of having

destroyed the documents required in the audit/investigation

conducted by an authority (SEC) or by the Court in which, in

Andersen’s own assessment, such documents are considered

unimportant/irrelevant, so that in accordance with Andersen’s internal

policy, the documents are allowed to be destroyed;

 Learning from the Andersen case, there are different interpretations

with regard to which documents are important and which ones are

allowed to be destroyed. David Duncan destroyed the documents he

deemed unimportant or irrelevant, which were acquired during the

process of audit of Enron Corporation, and Andersen itself has a

policy which allows documents to be destroyed. At the same time,

during the investigation, the authority (SEC) questioned why the

documents which may be important for an investigation process

without any adequate justification had to be destroyed;

 A working paper is prepared based on requirement and consideration

of the respective performer of the audit job. This may possibly result

in dissenting opinions between the Public Accountant and the party
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conducting audit on the Accountant on the importance of a document

or data or information which accounts for the working paper. The

person conducting audit on public accountants ought to have an

understanding of the particularity of work conducted by Public

Accountants;

 With regard to the destroying of documents, this has been commonly

conducted by Public Accountants to the extent that, according to

his/her professional consideration, the documents are not important

documents which are necessary to made as a part of the Working

Paper;

 Article 55 sub-article (b) of Law 5/2011 does not provide any

definition or further elaboration at all on “Working Paper” and, more

unfortunately, no single paragraph in the aforementioned article

grants the mandate for further regulation, whether in the form of

Government Regulation or more technical implementing regulation.

Therefore, Article 55 is deemed perfect by the Legislator and can

immediately be used by law enforcers. While in fact, during its

implementation later on, dissenting opinions with law enforcers will

potentially occur considering the criteria of working paper which are

not comprehensively and clearly defined. Should it happen, it will be

extremely clear that Article 55 juncto Article 56 of Law 5/2011 is not

in line with the spirit of Law 5/2011 itself to grant protection to the
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Accountant profession.

[2.8] Considering whereas the Petitioners, the Government and the

Related Party have submitted written conclusions received at the Registrar’s Office

of the Court on March 28, 2012, which state that they principally remain firm on

their respective positions;

[2.9] Considering whereas to shorten the description of this decision, all

matters occurred during the court session shall only be set out in the official report

of the court, which constitutes an integral and inseparable part of this decision;

3. LEGAL CONSIDERATIONS

[3.1] Considering whereas the principal issue of the petition of the

Petitioners is to review the constitutionality of Article 55 and Article 56 of Law

Number 5 Year 2011 concerning Public Accountant (State Gazette of the Republic

of Indonesia Year 2011 Number 51, Supplement to the State Gazette of the

Republic of Indonesia Number 5215, hereinafter referred to as Law 5/2011),

against the 1945 Constitution of the State of the Republic of Indonesia (hereinafter

referred to as the 1945 Constitution);

[3.2] Considering whereas before considering the principal issue of the

petition, the Constitutional Court (hereinafter referred to as the Court) shall first

consider the authorities of the Court to hear the petition a quo and legal standing of

the Petitioner to file the petition a quo;
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Authorities of the Court

[3.3] Considering whereas pursuant to the provision of Article 24C

paragraph (1) of the 1945 Constitution, Article 10 paragraph (1) sub-paragraph a of

Law Number 24 Year 2003 concerning the Constitutional Court as amended by

Law Number 8 Year 2011 concerning the Amendment to Law Number 24 Year

2003 concerning the Constitutional Court (State Gazette of the Republic of

Indonesia Year 2011 Number 70, Supplement to the State Gazette of the Republic

of Indonesia Number 5226, hereinafter abbreviated to the Constitutional Court

Law), and Article 29 paragraph (1) sub-paragraph a of Law Number 48 Year 2009

concerning Judicial Power (State Gazette of the Republic of Indonesia Year 2009

Number 157, Supplement to the State Gazette of the Republic of Indonesia

Number 5076), one of the Court’s authorities is to hear cases at the first and final

levels the decision of which shall be final, in order to review Laws against the 1945

Constitution;

[3.4] Considering whereas the petition of the Petitioners is regarding the

review of the constitutionality of Law 5/2011 against the 1945 Constitution, which

falls into one of the authorities of the Court, therefore, the Court has the authority to

hear the petition a quo;

Legal Standing of the Petitioner

[3.5] Considering whereas pursuant to Article 51 paragraph (1) of the

Constitutional Court Law and the Elucidation thereof, the parties eligible to file a
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petition for review of Laws against the 1945 Constitution shall be those considering

that their constitutional rights and/or authority granted by the 1945 Constitution are

impaired by the coming into effect of a Law, namely:

a. individual Indonesian citizens (including groups of people having a common

interest);

b. customary law community groups insofar as they are still in existence and in

line with the development of the communities and the principle of the Unitary

State of Republic of Indonesia as regulated in Law;

c. public or private legal entities; or

d. state institutions;

Hence, the Petitioner in the review of a Law against the 1945 Constitution must

first explain and substantiate:

a. his/her position as a Petitioner as referred to in Article 51 paragraph (1) of

the Constitutional Court Law;

b. the impairment of constitutional right and/or authority granted by the 1945

Constitution caused by the coming into effect of the Law being petitioned for

review;

[3.6] Considering whereas the Court, following the issuance of the

Constitutional Court’s Decision Number 006/PUU-III/2005, dated May 31, 2005 and
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the Constitutional Court’s Decision Number 11/PUU-V/2007, dated September 20,

2007, as well as subsequent decisions, is of the opinion that the impairment of

constitutional rights and/or authority as referred to in Article 51 paragraph (1) of the

Constitutional Court Law must fulfill five requirements, namely:

a. the existence of constitutional rights and/or authority of the Petitioner

granted by the 1945 Constitution;

b. such constitutional rights and/or authority are considered by the Petitioner

have been impaired by the coming into effect of the Law being petitioned for

review;

c such constitutional impairment must be specific (special) and actual or at

least potential in nature which, pursuant to logical reasoning, can be

assured of occurring;

d. there is a causal relationship (causal verband) between the relevant

impairment of constitutional rights and/or authority and the Law being

petitioned for review;

e. the possibility that by the granting of the petition, such constitutional

impairment argued by the Petitioner will not or will no longer occur;

[3.7] Considering whereas the Petitioners argued that they are individual

Indonesian citizens who consider their constitutional rights have been impaired by

the coming into effect of Article 55 and Article 56 of Law 5/2011, namely:
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Article 55 of Law 5/2011:

“Public Accountant who:

a. commits manipulation, assists in committing manipulation, and/or

falsifies data related to the service provided as set forth in Article 30

paragraph (1) sub-paragraph j; or

b. intentionally commits manipulation, falsifies, and/or omits data or

records on the working paper or does not prepare a working paper

related to the service provided as set forth in Article 3 paragraph (1)

in order that it cannot be used appropriately in the context of audit by

a competent authority

shall be subject to a criminal sanction of imprisonment of no longer than 5 (five)

years and a criminal pecuniary sanction of no more than Rp300,000,000.00

(three hundred million rupiah)”;

Article 56 of Law 5/2011:

“An Associated Party who commits the action as set forth in Article 55

shall be subject to a criminal sanction of imprisonment of no longer

than 5 (five) years and a criminal pecuniary sanction of no more than

Rp300,000,000.00 (three hundred million rupiah)”;

The aforementioned articles, in the Petitioners’ opinion, are inconsistent with Article
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28C paragraphs (1) and (2), Article 28D paragraph (1), Article 28G paragraph (1),

ad Article 28I paragraph (2) of the 1945 Constitution, namely:

Article 28C paragraphs (1) and (2) of the 1945 Constitution:

“(1) Every person shall have the right to develop him/herself through the

fulfillment of their basic needs, shall have the right to obtain education and

to enjoy the benefits of science and technology, arts and culture, for the

enhancement of the quality of their life and for the welfare of the

humankind.”

(2) Every person shall have the right to promote him/herself in striving for

his/her rights collectively for building his/her society, nation, and state.”

Article 28D paragraph (1) of the 1945 Constitution:

“(1) Every person shall have the right to the recognition, guarantee, protection

and legal certainty of just laws as well as equal treatment before the law;”

Article 28G paragraph (1) of the 1945 Constitution:

“(1) Every person shall have the right to protect him/herself, his/her family,

honor, dignity and property under his/her control, and shall have the right to

feel secure and be protected from the threat of fear to do, or not to do

something which constitutes a human right.”

Article 28I paragraph (2) of the 1945 Constitution:
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“(2) Every person shall have the right to be free from discriminatory treatment

on any basis whatsoever and shall have the right to obtain protection

against any such discriminatory treatment.”

The Petitioner’s reasons are principally as follows:

1. Whereas Article 55 sub-article a of Law 5/2011 contains the word

“manipulation” which has an obscure (obscuur) meaning, since the act of

manipulation is not recognized in the basic formulation of the Criminal Code

as the basic provisions in the criminal law. A criminal act related to matters

provided for in the Criminal Code is forgery of letters. However, it turns out

that even in Article 55 sub-article a of Law 5/2011, the forgery of letters is

also used simultaneously in the same phrase with manipulation, which

means that the two terms should have had different meanings. Therefore,

the term “manipulation” has obviously caused ambiguity and multiple

interpretations when it is faced to an action which is allegedly a

manipulation. Such obscurity in the meaning of the word manipulation

causes legal uncertainty which is inconsistent with the guarantee of the right

to legal certainty of just laws as intended in Article 28D paragraph (1) of the

1945 Constitution;

2. Whereas criminalization should have carefully considered the conducts

which deserve the imposition of a criminal sanction; the requirements which

should have been met in order to condemn/to demand the accountability of
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the person committing such action; and the (criminal) sanctions which

deserve to be imposed on such person. The criminalization in Article 55

sub-article a of Law 5/2011 demonstrates non-observance in considering

and measuring between the action and the criminal accountability which

must be carried out;

3. Whereas in relation to the threat of a criminal sanction of imprisonment of no

longer than 5 years and a pecuniary sanction of no more than

Rp300,000,000.00 (three hundred million rupiah), the balance between

community protection, honesty, procedural and substantive justice should

have been maintained. With such a serious threat of criminal sanction, there

is no balance between community protection, honesty, procedural and

substantive justice. Public accountants will be put in a subordinate and

minor position due to the lack of protection for the execution of their

profession considering the serious threat of punishment. Even if it is true

that the formulation of Article 55 sub-article a of Law 5/2011 is aimed at

protecting community interest from the possibility of forgery or fraud

committed by Accountants, such community interest has been adequately

protected by the provisions of the Criminal Code (forgery or fraud offences),

therefore, the provision of Article 55 sub-article a of Law 5/2011 is an

excessive, even outrageous provision. As a result, Article 55 sub-article a of

Law 5/2011 causes legal uncertainty and is inconsistent with the lex certa

principle which serves as the fundamental principle in the criminal law. It

means a violation of or inconsistency with Article 28D paragraph (1) of the
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1945 Constitution, in particular the clause “legal certainty of just laws”;

4. Whereas the audit activity conducted by Public Accountants is closely

related to the use of computers in which the data manipulation process is

certainly performed, considering the nature and working method of a

computer program, in relation to the audit process. In the field of computer,

data manipulation is defined as the activity of generating new data or

deriving new data from the existing data. In such activity, data processing is

performed by adding, subtracting or inputting certain data in the computer

program for the purpose of the data processing itself. If the definition of data

manipulation in Law 5/2011 is applied to the accountant profession, an

auditor can possibly be accused of committing data manipulation for using

computer program to process data. Actually, it puts a Public Accountant in a

threatened position when he/she performs his/her job, although the job has

been carried out properly. Public Accountants can be alleged to commit data

manipulation although all he/she does is merely following the computer

program, which is his/her working tool. Therefore, the term “manipulation”,

which results in the imposition of a criminal sanction, has created a sense of

extreme insecurity or fear so that the Petitioners do not feel free to perform

their profession, to do or not to do something as guaranteed in Article 28G

paragraph (1) of the 1945 Constitution;

5. Article 55 sub-article b of the Law a quo, which states intentionally commits

manipulation, falsifies, and/or omits data or records on the working paper or
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does not prepare a working paper is excessive, considering the nature of

the working paper itself which is not a final document. In other words, the

characteristics of product of Public Accountant’s work is an opinion of the

public accountant on financial statements or financial information, while

opinion is a form of reasonable assurance and not a statement of absolute

truth about the financial statements or financial information. In other words,

Public Accountant’s opinion is a professional judgment which is not legally

binding, so that it does not deserve to be criminalized, let alone the working

paper. The article a quo has caused limitation in gaining a benefit from the

science in the field of accounting and auditing as well as finance for the

sake of improving the quality of public accountants’ life as guaranteed in

Article 28C paragraph (1) of the 1945 Constitution. This is because the

criminal provision contained in the Article a quo is extremely repressive,

which makes an accountant afraid to develop him/herself as a public

accountant, so that he/she cannot gain the benefit from the science in the

field of accounting. Actually, considering that public accountant is a

profession, the Self Regulatory principle should have been promoted as a

legal instrument. Self Regulatory System is a certainty among the

professional community because the professional compliance with the

applicable legal rules is not merely because of the state law, but also

because there are internal rules which are manifested in the professional

standards and ethics.

[3.8] Considering whereas pursuant to Article 51 paragraph (1) of the
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Constitutional Court Law and the Court’s decisions concerning legal standing, and

in relation to the impairment experienced by the Petitioners, the Court is of the

opinion that:

 The Petitioners have constitutional rights granted by the 1945 Constitution,

in particular Article 28C paragraphs (1) and (2), Article 28D paragraph (1),

Article 28G paragraph (1), and Article 28I paragraph (2), and the Petitioners

consider that such constitutional rights have been impaired by the coming

into effect of the Law being petitioned for review;

 The constitutional impairment of the Petitioners are specific (special) and

actual or at least potential in nature which, pursuant to logical reasoning,

can be assured of occurring;

 There is a causal relationship (causal verband) between the relevant

impairment and the coming into effect of the Law being petitioned for review,

and the possibility that with the granting of the petition, such constitutional

impairment as argued will not or will no longer occur;

Based on the aforementioned considerations, the Court is of the opinion that the

Petitioners have legal standing to file the petition a quo;

[3.9] Considering whereas since the Court has the authority to hear the

petition a quo, and the Petitioners have legal standing to file the petition a quo, the

Court shall subsequently consider the principal issue of the petition;
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Principal Issue of the Petition

[3.10] Considering whereas the principal issue of the petition of the

Petitioners is review of the constitutionality of Article 55 and Article 56 of Law

5/2011 against Article 28C paragraphs (1) and (2), Article 28D paragraph (1),

Article 28G paragraph (1), and Article 28I paragraph (2) of the 1945 Constitution

for the reason that since Article 55, which constitutes a threat of criminal sanction,

contains the word “manipulation”, it causes constitutionality issues to the

Petitioners as professionals in the field of public accounting, namely the limitation

of the use of science and technology for the advancement and welfare [vide Article

28D paragraph (1) of the 1945 Constitution], legal certainty and injustice [vide

Article 28D paragraph (1) of the 1945 Constitution], threat of fear to do or not to do

something [vide Article 28G paragraph (1) of the 1945 Constitution], and treatment

of discriminative nature [vide Article 28I paragraph (2) of the 1945 Constitution];

Opinion of the Court

[3.11] Considering whereas after the Court has carefully examined the

petition of the Petitioners, the statements of the Government, the statements of the

People’s Legislative Assembly, the statements of the Related Party, the statements

of the Petitioners’ experts and witnesses, the statements of the Government’s

experts, and the statements of the Related Party’s experts, as well as the

documentary evidence presented by the Petitioners, the Court considers as

follows:
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[3.12] Considering whereas the word manipulation, if we track it from the

meaning of the language, has three different meanings in the Large Dictionary of

the Indonesian Language. First, it is an action of performing something using

hands or mechanical tools in a skillful way. Second, group or individual effort to

influence behavior, attitude, and thinking pattern of a group or other person without

they being aware of it. Third, it is an embezzlement or misappropriation. Based on

the aforementioned description, the meaning of the word “manipulation” will be

considered in accordance with each meaning.

[3.13] Considering whereas Public Accountant is a profession, the main

service of which is the assurance service and the result of its work is widely applied

by the public as an important consideration in decision making. The Public

Accountant profession plays a significant role in supporting the national economy

which is healthy and efficient as well as in improving transparency and quality of

the financial information of an entity. Public Accountants play an important role,

particularly in improving the quality and credibility of financial information or

financial statements. In this matter, Public Accountants carry out community

confidence to express opinion on the financial statements of an entity. Therefore,

the Court is of the opinion that, the responsibility of Public Accountants lies on the

opinion on financial report or information of an entity, while the presentation of such

financial report or information of an entity, while the presentation of such financial

report or information falls under management’s responsibility. Therefore, Public

Accountants must be granted freedom in performing their job in accordance with



311

the Public Accountant Professional Standards and laws and regulations in order to

carry out their duty as best as possible in the community for the advancement and

welfare;

[3.14] Considering whereas in the context of fulfilling their responsibility,

namely preparing opinion on financial statements or information of an entity, in the

practice, the Public Accountant performing an audit generally performs a

systematic process to objectively obtain and evaluate evidences of the statement

on economic events, with the objective of defining the level of conformity between

the statement and the stipulated criteria, and the presentation of the results to

stakeholders. From an independent auditor’s point of view, auditing is an objective

examination of financial statements of a company or organization with the objective

of determining whether the financial statements reasonably present the financial

condition and business result of the company or organization. The Court is of the

opinion that, manipulation in auditing must be perceived as positive as in the first

definition of the abovementioned language perspective, namely as an action of

performing something using hands or mechanical tools in a skillful way, such as

computers. In auditing, the term of “data manipulating” or “data manipulation”,

which means that an investigator or auditor performs analysis of data stored in

various data storage media to find something he/she is looking for, and

subsequently present it in according to his/her purpose and objective in order that it

can be easily readable, is used. Without manipulating data, an accountant cannot

present his/her opinion properly. Therefore, for Public Accountants, “manipulation”

is an action in the legal sense which cannot be categorized as misconduct;
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[3.15] Considering whereas in relation to Article 55 and Article 56 of Law

5/2011 which constitutes the formulation of article which poses a threat on actions

which can be imposed with a criminal sanction and which contains the word

“manipulation”, whether accordingly it contains multiple definitions or multiple

interpretations, so as to cause constitutionality issues as argued by the Petitioners,

namely the limitation of the use of science and technology for the advancement

and welfare [vide Article 28C paragraphs (1) and (2) of the 1945 Constitution], legal

uncertainty and injustice [vide Article 28D paragraph (1) of the 1945 Constitution],

threat of fear to do or not to do something [vide Article 28G paragraph (1) of the

1945 Constitution], and treatment of discriminative nature [vide Article 28I

paragraph (2) of the 1945 Constitution] for the Petitioners. With regard to the

aforementioned issues, the Court is of the opinion that, in accordance with its

definition from the language perspective, the word “manipulation” has obviously

caused ambiguity considering that in preparing their opinion, accountants always

perform the “manipulation” of data obtained to be processed in order to present it in

accordance with its purpose and objective, in which without manipulation, an

accountant cannot present his/her opinion properly. It is indeed a definition which

cannot be categorized as a misconduct, as described above, therefore, the

existence of the word “manipulation” also causes dilemma for accountants since on

the one hand, they are demanded to present proper data by means of

manipulation, but on the other hand, pursuant to Article 55 of Law 5/2011,

manipulation is an element of criminal action. Therefore, the word “manipulation” in

Article 55 of Law 5/2011 causes constitutionality issues as previously mentioned.
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Based on the aforementioned description, the Court is of the opinion that, the word

“manipulation”, to the extent conducted based on the professional standards of

accountant, is a legal action. Meanwhile, the word “manipulation” in Article 55,

which is also applied in Article 56 of Law 5/2911, must be construed as an action

based on bad intention to illegally take advantage for oneself or for other party

based on adequate initial evidences. The articles containing such formulation are

constitutionally justifiable if they are read as having the aforementioned

requirements, because the duty and function of Public Accountants, in the

implementation are performed by an accountant. The manipulation conducted by

an accountant based on professional standards must be construed differently than

the definition contained in the criminal law. The two different definitions of a word in

the Laws and Regulations is possible as stated in Appendix II of Law Number 12

year 2011 concerning the Preparation of Laws and Regulations, which states that,

“The formulation of limitation of definition of Laws and Regulations can be different

from the formulation of other Laws and Regulations because they have been

adjusted to the requirement related to the material content which shall be provided

for”. However, the word “manipulation” contained in Article 55, which is also

applied in Article 56 of Law 5/2011, according to its context must also be construed

as an action which contains an element of crime;

[3.16] Considering whereas as human beings, accountants are certainly not

free from the possibility of behaving properly and correctly or behaving improperly

and incorrectly. If an accountant behaves properly and correctly in carrying out

his/her professional duty and function, it means that the accountant’s duty and
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function can support the actualization of community advancement and welfare.

However, on the contrary, if an accountant behaves improperly and incorrectly in

carrying out his/her professional duty and function, it will obviously destroy the

economy of the community. Therefore, Article 55 and Article 56 of Law 5/2011

which contain the word “manipulation” must be read as having the meaning of a

misconduct in the context of protection of the community, or even of the Public

Accountant profession itself, against improper conduct of an accountant;

[3.17] Considering whereas based on all of the considerations above, the Court is

of the opinion that, the arguments of the Petitioner have legal grounds in part;

4. CONCLUSION

Based on the examination of facts and laws as described above, the

Court has concluded that:

[4.1] The Court has the authority to hear the petition a quo;

[4.2] The Petitioners have legal standing to file the petition a quo;

[4.3] The argument of the petition of the Petitioners have legal grounds in

part.

Based on the 1945 Constitution of the State of the Republic of

Indonesia, Law Number 24 Year 2003 concerning the Constitutional Court as

amended by Law Number 8 Year 2011 concerning the Amendment to Law Number

24 Year 2003 concerning the Constitutional Court (State Gazette of the Republic of
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Indonesia Year 2011 Number 70, Supplement to the State Gazette of the Republic

of Indonesia Number 5226), and Law Number 48 Year 2009 concerning Judicial

Power (State Gazette of the Republic of Indonesia Year 2009 Number 157,

Supplement to the State Gazette of the Republic of Indonesia Number 5076);

5. INJUNCTION OF DECISIONS

Passing the Decision,

To declare:

1. To grant the Petitioners’ petition partly;

1.1. Article 55 of Law Number 5 Year 2011 concerning Public Accountant

(State Gazette of the Republic of Indonesia Year 2011 Number 51,

Supplement to the State Gazette of the Republic of Indonesia

Number 5215) is conditionally inconsistent with the 1945 Constitution

of the State of the Republic of Indonesia (conditionally

unconstitutional), namely unconstitutional to the extent that the word

“manipulation” in Article 55 of Law Number 5 Year 2011 is not

construed “as an action based on bad intention to illegally take

advantage for oneself or for other party based on adequate initial

means of evidence”;

1.2. Article 55 of Law Number 5 Year 2011 concerning Public Accountant

(State Gazette of the Republic of Indonesia Year 2011 Number 51,

Supplement to the State Gazette of the Republic of Indonesia
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Number 5215) has no legal binding force, namely having no legal

binding force to the extent that the word “manipulation” in Article 55 of

Law Number 5 Year 2011 is not construed “as an action based on

bad intention to illegally take advantage for oneself or for other party

based on adequate initial means of evidence”;

2. To reject the other and the remaining parts of the petition of the Petitioners;

3. To order the promulgation of this decision in the Official Gazette of the

Republic of Indonesia as appropriate;

Hence this decision was passed in the Consultative Meeting of

Justices attended by nine Constitutional Court Justices, namely Moh. Mahfud MD

as the Chief Justice and concurrent Member, Achmad Sodiki, Ahmad Fadlil

Sumadi, Anwar Usman, Muhammad Alim, M. Akil Mochtar, Harjono, Maria Farida

Indrati, and Hamdan Zoelva, respectively as Members, on Wednesday the

nineteenth of December two thousand and twelve, and was pronounced in the

plenary session of the Constitutional Court which was open for the public on

Thursday, the third of January two thousand and thirteen, pronounced completely

on 15.10 Western Indonesia’s Time, by nine Constitutional Court Justices, namely

Moh. Mahfud MD as the Chief Justice and concurrent Member, Achmad Sodiki,

Ahmad Fadlil Sumadi, Anwar Usman, Muhammad Alim, M. Akil Mochtar, Harjono,

Maria Farida Indrati, and Hamdan Zoelva, respectively as Members, assisted by

Achmad Edi Subiyanto as the Substitute Registrar, in the presence of the

Petitioners/their attorney, the Government or its representative, the People’s
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Legislative Assembly or its representative, and the Related Party or its

representative. With regard to this decision of the Court, the Constitutional Justice

Maria Farida Indrati has a dissenting opinion.

CHIEF JUSTICE,

Sgd.

Moh. Mahfud MD.

JUSTICES,

Sgd. Sgd.
Achmad Sodiki Ahmad Fadlil Sumadi

Sgd. Sgd.
Anwar Usman Muhammad Alim

Sgd. Sgd.
M. Akil Mochtar Harjono

Sgd. Sgd.
Maria Farida Indrati Hamdan Zoelva

6. DISSENTING OPINION

The Constitutional Justice Maria Farida Indrati has a dissenting opinion, as follows:

Law Number 5 Year 2011 concerning Public Accountant is a Law

which regulates a professional institution or organization, in this case the Public

Accountant profession, therefore, the regulation it contains should have been

organizational in nature and provided for matters which, among other things, are
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related to the institution of Public Accountant, function, duty and authority, or right

and obligation, requirement for membership and its development, or relationship

between members, members of the executive board, and supervisors in the

organization.

The abovementioned opinion can be concluded from the first

paragraph of the Elucidation of the Law a quo, which states that, “The Public

Accountant profession is a profession, the main service of which is the assurance

service and the result of its work is widely applied by the public as an important

consideration in decision making. Therefore, the Public Accountant profession

plays a significant role in supporting the sound and efficient national economy as

well as in improving transparency and quality of the financial information in the field

of finance” Furthermore, in the second paragraph, it is stated as follows, “Such

Public Accountants play a role particularly in improving the quality and credibility of

financial information or financial statements of an entity. In this matter, Public

Accountants carry out community confidence to express opinion on the financial

statements of an entity. Therefore, Public Accountants are responsible for the

opinion on financial report or information of an entity, while the management is

responsible for the presentation of such financial report or information”.

Based on the two paragraphs of the Elucidation of the Law a quo, it is

clear that users of Public Accountant’s service are parties wishing to make

effective and efficient economic decision, by using financial statements as one of

the materials for decision making, therefore, they want to know whether the
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financial statements presented by the management of a company (auditee) have

been in accordance with the standards of presentation. Therefore, the result of

Public Accountant’s work is an opinion based on reasonable assurance, on the

appropriateness of financial statements based on the conformity of financial

statements with the standards of presentation.

As a Law which should have been organizational in nature, but

containing provisions of criminal sanction in Article 55 and Article 56 which are

considered to have impaired the Petitioner’s constitutional rights, in general I am of

the following opinion:

1. Article 30 paragraph (1) of the Law a quo states that Public Accountants

shall be prohibited to: a. Have or become the Partner of more than 1 (one)

Public Accounting Firm; b. ... and so forth. With the formulation of the word

“prohibited” as stated in Article 30 paragraph (1) of the Law a quo, it should

have resulted in the imposition of the same sanction, namely a criminal

sanction for all violations set forth in Article 30 paragraph (1). However, in

Article 53 paragraph (2), it is stated that, among other things, violation of

Article 30 paragraph (1) as a whole shall be imposed with administrative

sanction or in other words the provision of sub-paragraphs a up to and

including j of Article 30 paragraph (1) of the Law a quo is a violation of

administrative provision; how is it possible that a provision [in this case

Article 30 paragraph (1) sub-paragraph j] which has been stated as violation

of administrative provision in Article 53 paragraphs (1) and (2), can be
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imposed with a criminal sanction pursuant to Article 53 and Article 56 of the

Law a quo?

2. The regulation of Article 55 and Article 56 of the Law concerning Public

Accountant can cause legal uncertainty in its implementation, moreover if it

is related to Article 53 of the Law a quo. Such regulation is also inconsistent

with the characteristics of the public accountant profession, considering that

a public accountant is not a state attorney or a public official who is granted

authority on behalf of the public or the state. Because, the product of a

public accountant is not legally binding, and therefore the imposition of a

criminal sanction will be inappropriate. The product of a public accountant’s

work is an opinion which constitutes a form of reasonable assurance and

not a statement of absolute truth with regard to financial statements or other

financial information. The product of a public accountant is not an authentic

deed as the product issued by public officials.

3. Based on the reason proposed in the first paragraph of my opinion above, I

am of the opinion that Law Number 5 Year 2011 concerning Public

Accountant is a Law which regulates a professional institution or

organization, therefore it is inappropriate if it also contains the provisions of

criminal sanction. Since it is an organizational regulation, a violation of such

regulation should have also been settled in an organizational manner, in

accordance with the code of ethics of the relevant organization. The opinion

stating that the violation contained in an organizational regulation is an
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administrative violation can be concluded based on Article 53 paragraph (2)

of the Law a quo which states that, “The violation of the administrative

provisions as set forth in paragraph (1) shall be the violation of Article 4,

Article 8, Article 8 paragraph (4), Article 9 paragraph (4), Article 13, Article

17, Article 19, Article 25, Article 27, Article 28 paragraph (1), Article 29

paragraph (1), Article 30 paragraph (1), Article 31, Article 32, Article 34

paragraphs (3) and (4), Article 35 paragraphs (5) and (6), or Article 51

paragraphs (4) and (5)”. With such formulation of Article 53 paragraph (2), it

is clear that all violations of the Law concerning Public Accountant are

violations of administrative provisions, including therein violation of Article

30 paragraph (1) sub-paragraph j.

4. The rationale of the third opinion above has actually been stated in the

Academic Text of the Draft Law concerning Public Accountant which states

that, “A profession is bound in a social contract with the community to serve

public interest, even if the public interest is contrary to his/her personal

interest. In return, the community grants special rights to the public

accountant profession. One of the intended special rights is the right to

regulate its profession internally (the self regulatory system), among other

things, related to certification and requirement of competence as well as

stipulation of technical and ethical standards”.

5. In addition, the addressee of the provision of criminal sanction in Article 57

of the Law a quo (although it is not petitioned in this judicial review) is
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incorrect. In the Law concerning Public Accountant, the addressee of the

norm is the Public Accountants themselves and not every person

expressing incorrect statements or providing fake or forged documents, nor

every person committing fraud or acting like Public Accountants.

Based on the aforementioned reasons, I am of the opinion that Article 55, Article

56, and also Article 57 of the Law concerning Public Accountants are a reduction to

the human rights of Public Accountant as a professional organization and are

inconsistent with the 1945 Constitution, therefore Article 55, Article 56, and also

Article 57 should have been declared not having binding legal force and the

Petitioner’s petition is “granted” in its entirety.

SUBSTITUTE REGISTRAR,

Sgd.

Achmad Edi Subiyanto


